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on  the  funds  is  insufficient  to  raise  amount  allowed  for  maiu- 
tenanoe.  5.  Form  of  schedule  where  funds  in  any  half  year 
are  insufficient — deficiency  to  be  made  up  in  next  half  year. 
6.  Maintenance  partly  out  of  income  of  personal  estate  iu  Court  and 
partly  out  of  rents,  etc.  7.  Order  for  increase  of  maintenance. 
8.  Declaration  as  to  rights  of  infants — Conveyancing  Act,  1881, 
s.  43.  9.  Advance  for  maintenance  out  of  income  of  contingent 
share  secured  by  policy.  10.  Maintenance  charged  on  infant's  real 
estate.  11.  Accumulation  of  income  of  particular  property  appUed 
for  maintenance — infant  being  entitled  to  more  funds  than  one. 
12.  Tenant  for  life  declared  entitled  to  accumulations  of  income 
during  infancy.  13.  Intermediate  rents  applicable  for  maintenance 
of  infants — contingent  legatees.  14.  Infant  having  come  of  age, 
guardian  of  estate  to  pass  his  accounts  and  pay  over  balances. 
15.  Infant  placed  as  a  pupil,  or  at  school.  16.  Infant  to  be  articled 
or  apprenticed.  17.  Determining  apprenticeship  of  infant  in  conse- 
quence of  bankruptcy  of  master,  and  for  return  of  part  of  premium 

956-964 

Notes  : — Maintenance — Past  maintenance — Person  of  unsound  mind — 
Mode  of  raising  money  for  maintenance —  Costs — Beturn  of  premium 
. — Statutory  powers  of  maintenance — Conveyancing  Act,  1881 

964—971 


Contents  of  Volume  11.  vii 
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13.  Infant  to  be  brought  up  in  the  Church  of  England.    14.  Custody 
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given  to  foreign  guardian.  15.  Additional  guardian  of  person — 
leave  to  travel.  16.  Temporary  residence  abroad.  17.  Guardian 
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habeas  corpus — ^Eeligious  education — Residence  abroad      995 — 1002 
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Forms  : — 1.  Order  to  produce  infant  in  Court.  2.  Order  for  mother  to 
deliver  infant  to  father's  nominee.  3.  Injunction  against  inducing 
infant  to  take  monastic  vows — serjeant-at-arms  to  bring  infant 
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taking to  execute  settlement,  discharged.  16.  Discharge  on  under- 
takings of  contemnor  and  his  father.  17.  Settlement  after  marriage 
of  ward — contempt  condoned.  18.  Infant  ward  to  be  at  liberty  to 
remarry -  1004^1012 

Notes  : — Marriage  of  ward  of  Court — contempt  of  Court — Settlement 
directed  by  Court — Infants'  Settlement  Act      -        -         1012 — 1016 

(ii.)  orders  under  marriage  acts,  4  G.  IV.  c.  76,  and  19  &  20  V.  c.  119. 

Forms  : — 1.  Marriage  sanctioned  under  s.  17.  2.  Previous  inquiry — 
fafher  non  compos — s.  17 1016,  1017 

Notes 1017—1019 


CHAPTBE  XXXIX. 

PAUPBES  AND  PAUPER  LUNATICS. 

Section  I. — Paupers. 

Forms  : — 1.  Order  to  admit  pit  to  sue,  or  deft  to  defend,  in  formA 
pauperis,  2.  Leave  for  person  not  a  party  to  prosecute  claim  in 
forrnd  pauperis.     3.  Leave  to  appeal  in /orm4  jjaitperis     1020,1021 

Notes  : — Dispaupering — Costs 1021 — 1023 
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Section  II. — ^Pauper  Lunatics. 

Poems  : — -1.  Funds  in  Court  belonging  to  pauper  lunatics,  applied  to  pay 
expenses  incurred  in  his  support.  2.  Declaration  as  to  arrears  of 
maintenance  of  pauper  lunatic  entitled  to  a  fund     Pages  1023 — ^1025 

Notes  .......  .  1025—1027 


CHAPTEE  XL. 

SOLICITOES. 

Section  I. — Solicitor's  Authority — Ebtainbk — Nomination  by 
Court— Change  of  Solicitor. 

Forms  : — 1.  Sob  to  pay  pit's  costs  of  action  brought  without  authority. 

2.  Order  for  taxation  of  costs  of  defts  where  name  of  infant  used 
without  authority,  and  payment  of  costs  by  pit's  solrs.  3.  Order 
striking  out  name  of  company  used  without  authority,  and  for  solr  so 
issuing  writ  to  pay  costs.  4.  Order  on  summons  nominating  solrs  to 
represent  a  class— O.  lv.  40      .  -  -  1028,  1029 

Notes  : — Action  brought  without  authority — Eetainer  of  solr — Nature 
and  extent  of  authority — Notice  to  solr — Conveyancing  Act,  1882 — 
Changmgsoh:  ...  ....  1029—1035 

Section  II. — Solicitor's  Lien. 

(i.)  lien  on  papers. 

Forms  : — 1.  Changing  solr — ^lien  on  papers — delivery.  2.  Solr  to  hand 
papers  to  new  solr,  subject  to  lien,  and  undertaking  to  return  them. 

3.  Pit's  solr  to  hand  papers  to  sob  of  creditor  conducting  action. 

4.  Delivery  of  papers — security  by  lodgment  in  Court — lien  on  fund. 

5.  Delivery  of  papers  by  solr  without  prejudice  to  taxation  and  lien, 
the  client  giving  security,  and  undertaking  to  produce  them.  6.  De- 
livery of  deeds,  &o.,  relating  to  action,  but  retaining  solr's  lien. 

1035—1037 

Notes  : — Nature  and  extent  of  lien — Inspection,  production,  and  delivery 
—Determination  of  lien    -  ...  1038—1042 


(ii.)  lien  for  costs  on  fond  in  court,  or  property  recovered  or 

PRESERVED. 

Forms  : — 1.  Charging  fund  in  Court  with  solr's  costs — payment — 23  &  24 
V.  e.  127,  s.  28.  2.  Solr  declared  entitled  to  a  charge  on  his  client's 
life  interest  in  fund  in  Court — payment  of  income  restrained — 23  & 
24  V.  c.  127,  s.  28.  3.  Charging  property  recovered  or  preserved  with 
solr's  costs — sale — 23&24  V.  c.  127,  s.28.  4.  Charging  sum  recovered 
with  solr's  costs — balance  not  ascertained — sect.  28.  5.  Funds  in 
Court  charged  with  solr's  costs  as  against  assignee  of  original  client. 
6.  Lien  for  costs  declared  on  funds  in  Court  in  partnership  action — 
stop  order.  7.  Declaration  of  charge  without  prejudice  to  right  of 
solrs  subsequently  employed     -  -         1042 — 1045 

Notes  : — Solr's  lien  on  funds  in  Court — Statutory  lien  on  property  re- 
covered or  preserved — Nature  and  extent  of  statutory  charge — 
Priority  of  lien — assignment — garnishee  order — Set-off — Compro- 
mise— lien,  how  affected  by — Waiver  of  lien — Procedure  to  obtain 
charging  order  -  1045 — 1052 
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Section  III. — Setting  aside  Secukities,  &c.,  obtained  feom  Client. 

Form  ; — Deed  to  be  security  only  for  what  due  on  taking  accounts.— 
dealings  and  transactions — costs       -  Pages  1052,  1053 

Notes  : — Dealings  between  solr  and  client — security  to  solr  for  costs — 
Salaried  sob — Gifts,  sales,  and  .purchase — Delay — ^laches — Statute 
of  Limitations  ...  ....         1053—1058 

Section  IV. — Codrt's  Control  over  Solicitors. 

Forms  : — 1.  Solr  to  pay  costs  occasioned  by  fund  having  been  improperly 
paid  out  through  his  neglect.  2.  Liability  ofisolr  to  make  reparation 
for  improper  proceedings  on  behalf  of  lunatic.  3.  Solr  ordered 
at  his  own  expense  to  stamp  deeds  with  stamps  for  which  he  had 
charged  his  client.  4.  Four-day  order  on  solr  to  produce  deeds  duly 
stamped  to  registrar  in  pursuance  of  undertaking  given  at  bar  by 
counsel  on  instruction  of  solrs  .  1058 — 1060 

Notes  : — Jurisdiction  over  solrs — Debtors  Act — Liability  of  solr  for 
negligence  -  -  1060 — 1063 

Form  : — 5.  Inquiry  as  to  charge  of  profit  costs  by  solr -mortgagee 

1063,  1064 

Notes  : — Liability  of  solr  as  trustee  or  mortgagee — Liability  of  firm  of 
solrs — Privilege  from  arrest  -  -  1064 — 1066 

Section  V.— Striking  off  the  Boll,  or  Suspending. 

Forms  : — 1.  Order  to  strike  solr  off  the  roll  at  his  own  request.  2.  Order 
to  suspend  solr,  and  for  payment  of  costs  of  complainant  and  of  In- 
corporated Law  Society.  8.  Order  to  strike  off  the  roll  and  for  pay- 
ment of  costs  of  complainant  and  of  the  Incorporated  Law  Society. 
4.  Order  to  strike  solr  off  rolls  on  conviction    -         -         -  1067,  1068 

Notes  : — Procedure — Jurisdiction,  when  and  how  exercised — Unqualified 
persons  acting  as  solrs — Eenewal  of  certificate  -  1068—1072 


CHAPTER  XLI. 

TEirSTEBS. 

Section  I. — Breach  of  Trust  Generally. 

Forms  : — 1.  Inquiry  as  to  dealings  with  trust  funds.  2.  Inquiries  as  to 
deceased  trustee's  balance,  and  as  to  the  trust  estate,  and  dealings 
therewith,  and  with  the  income  thereof,  and  as  to  the  purchase  of 
land.  3.  Uninvested  trust  money — account  of  dividends  not  received, 
with  interest  thereon — half-yearly  rests.  4.  Inquiry  as  to  money 
received  by  trustees  of  whom  one  was  an  infant.  5.  Inquiries  as  to 
adoption  of  acoomits  and  prosecution  of  order  on  behalf  of  infants — 
account  of  trust  funds — inquiries.  6.  Accounts  and  inquiries  as  to 
trust  property,  rents,  and  interest— surrender  of  copyholds — cus- 
tomary heir — sale  of  stock  and  effects — possession  of  title  deeds — 
duty  payable.  7.  Account  and  inquiry  as  to  the  funds  under  two 
settlements  and  state  of  investment  in  action  by  truistee  for 
his  discharge.  8.  Fraudulent  trustee  declared  personally  liable — 
account — payment  into  Court — appointment  of  new  trustees — costs. 
9.  Order  for  payment  by  trustees  where  intended  to  be  registered  as  a 
judgment.  10.  Liberty  to  apply  in  chambers  as  to  indemnity  against 
tenant  for  life  -        -  -        -        -1073—1078 
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Notes  : — Action  for  account— Breaches  of  trust  generally — Outstanding 
funds — Assignment  —  notice — Payment  into  Court — Liability  of 
trustees  and  exors  for  each  other's  acts — Liability  for  default  of 
agents,  bankers,  or  solrs — Remedies  for  breach  of  trust — Following 
trust  funds — Eeniedy  against  trustee  personally — Bankruptcy  of 
trustee — Bankruptcy  of  settlor — Directors  and  officers  of  companies — 
Married  women — Parties Pages  1078—1096 

Section  II. — Breach  of  Trust  by  Improper  Investment,  or  Non- 
coNVBRsioN  —  Concurrence,  Aoquibscencb  and  Laches,  by 
CusTuis  que  trust. 

Forms  : — 1.  Account  and  inquiries  as  to  trust  funds  and  loss  by  improper 
investment,  or  non-investment.  2.  Investment  declared  improper. 
3.  The  like — payment  by  instalments — security  to  be  sold  on  default 
— arrangement  not  to  prejudice  appeal.  4.  Account  and  inquiries 
as  to  loss  by  non-conversion  and  non-investment,  and  as  to 
acquiescence.  5.  Inquiry  as  to  acquiescence  in  alleged  breach  of 
trust.  6.  Trustees  declared  liable  in  respect  of  non-conversion  and 
purchase  of  shares.  7.  New  trustees  appointed — former  trustee 
to  replace  stock  and  pay  amount  of  dividends.  8.  Order  to  replace 
stock  improperly  sold.  9.  Improper  investment — judgment  against 
representatives  of  deceased  trustee — pit  tenant  for  life  barred  by 
Trustee  Act,  1888,  s.  8 — declaration  as  to  right  to  income  of  fund 
replaced.  10.  The  like — action  by  tenant  for  life  and  infant  children, 
beneficiaries  under  settlement — impounding  interest  of  tenant  for 
life  participant  in  breach  of  trust — investment  declared  good  for  less 
sum — new  trustees.  11.  Declaration  as  to  joint  and  several  liability 
of  trustees,  and  right  of  contribution.  12.  Declaration  that  partners 
liable  as  constructive  trustees  for  defalcations  of  co-partners. 
13.  Contribution  between  cs.  g.  t.  14.  Advances  to  exor— repay- 
ment to  mortgagee  with  costs.  15.  Declaration  that  trustees  retain- . 
ing  authorized  investments  not  liable  for  depreciation.  16.  Trustees 
excused  from  breach  of  trust — Judicial  Trustees  Act,  1896,  s.  3 

1096—1104 

Notes  : — Breach  of  trust — improper  investment — Nature  and  extent  of 
trustee's  liability — Payment  of  trust  funds  into  Court — Breach  of 
trust — non-conversion — Acquiescence  and  concurrence  by  cs.  q.  t. — 
Statutes  of  Limitations— Trustee  Act,  1888,  s.  8 — Married  women 

1104—1115 

Section  III. — Breach  of  Trust — Wilful  Default — Charging  with 
Interest  or  Profits. 

Poems  : — 1.  Inquiry  as  to  wilful  default — bankrupt  trustee.  2.  Further 
order  for  leave  to  prove  for  the  balance.  3.  Inquiry  if  exors  might 
have  recovered  trust  moneys.  4.  Trustee  to  bring  into  Court  trust 
funds  misappropriated  by  insolvent  co-trustee,  with  interest,  and  to 
prove  against  his  estate.  5.  Inquiry  as  to  employment  of  balances. 
6.  Inquiry  as  to  exor's  balances.  7.  Interest  on  balances  left  in 
banker's  hands.  8.  Interest  on  balances  retained  since  last  order. 
9.  Direction  for  annual  rests  and  compoimd  interest.  10.  Employ- 
ment of  assets  in  trade — deft  charged  with  profits  and  interest. 
11.  Account  where  trustees  protected  by  Trustee  Act,  1888,  s.  8 

1115—1120 

Notes  : — Wilful  default — Charging  with  interest  or  profits   1120—1125 

Section  IV. — Breach  of  Trust — Fraudulent  Trustees. 

Form  : — Leave  to  prosecute  fraudulent  trustee^ — Larceny  Acts,  1861  to 
1901     -         -  -  -  ...        1125 

Notes         ....  -  ...       1125,  1126 
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Section  V.— Costs,  Charges,  and  Expenses. 

Forms  : — 1.  Costs,  charges,  and  expenses  beyond  costs  of  action. 
2.  Costa  against  executrix  of  an  exor  who  had  committed  a  breach 
of  trust  and  died  insolvent.    3.  Eight  to  indemnity  Pages  1126, 1127 

Notes  : — Costs  of  actions  and  proceedings — Trustees  serving  in  defence 
■ — Separate  sets  of  costs — Charges  and  expenses — Indemnity  and 
priority — Priority — Exoneration  of  trustees  in  respect  of  powers  of 
attorney — Allowances — Trustees  deprived  of  costs  or  ordered  to  pay 
them — Trustees  disclaiming  or  refusing  to  convey — Charges  by 
trustees  acting  as  sobs,  surveyors,  &c.  -        -        1127 — 1138 

Section  VI. — Investment  of  Trust  Funds  and  Management  of 
Trust  Property. 

Forms  : — 1.  Investment  on  mortgage  of  freeholds  or  copyholds  in  England 
or  Wales.  2.  Inquiry  as  to  such  investment.  3.  Liberty  to  trustees 
to  expend  money  for  specified  purposes.  4.  Declaration  that  trustees 
of  settlement  may  advance  on  personal  security — liberty  to  apply  on 
further  evidence  as  to  their  obligation  to  do  so.  5.  Declaration  that 
trustees  may  raise  money  for  repairs  and  annuities — ^interest  to  be 
kept  down  out  of  income.  6.  Contract  and  lease  approved — trustees 
to  be  at  liberty  to  execute  them.  7.  Liberty  to  trustee  to  bring 
action.  8.  Trustees  to  defend  action.  9.  Leave  to  promote  bill  in 
Parliament         -  -  1138—1141 

Notes  : — Investment  of  trust  funds — general  powers  of  trustees — Settled 
Land  Act — National  Debt  Conversion  Act — Trustee  Act,  1893 — The 
Colonial  Stock  Act,  1900 — Investment  sanctioned  by  Court — Par- 
ticular Investments  under  special  powers — Liability  of  trustee  hold- 
ing shares — Management  of  trust  property — effect  of  judgment  for 
administration — Discretionary  powers  of  trustees — Compromise — 
Sales— receipts  -        -  1141 — 1150 

Section  VII. — Trustees  acting  under  the  Authority  of  the  Court 
UNDER  Trustee  Act,  1893,  Order  LIVb,  and  Order  LV,  k.  3. 

Forms  : — 1.  Order  on  originating  summons  directing  trustees  to  do  a 
particular  act  in  their  character  as  such.  2.  Order  on  originating 
summons  directing  exors  and  trustees  to  abstain  from  doing  a  par- 
ticular act  in  their  character  as  such  and  for  determination  of  a 
question  arising  in  the  administration  of  the  estate  or  trust — costs 

1150,  1151 

Notes    -  ...  ...        -  1151 

Section  VIIL— (i.)  Payment  into  Court  by  Trustees — -Trustee 
Act,  1893,  s.  42. 

Poem  :— Form  of  lodgment  schedule  under  E.  S.  C.  0.,  LIVb,  4,  to  be 
annexed  to  af&davit  of  trustee  desiring  to  lodge  funds  in  Court  in  the 
Chancery  Division  under  the  said  Act  -  -        -        1152 

Notes  : — Provisions  and  scope  of  Acts — Payment  or  transfer  into  Court 
— -trustee's  affidavit — Payment  in,  when  justifiable — Effect  of  pay- 
ment into  Court — Payment  or  transfer  out  of  Court — Costs — County 
Courts      ....  .        .        1152—1160 

Section  VIII. — (ii.)  Payment  into  Court  under  Life  Assurance 
Companies  (Payment  into  Court)  Act,  1896. 

Forms  : — Form  of  lodgment  schedule  to  be  annexed  to  affidavit  directed 
to  be  made  under  0.  LIV  c,  1,  R.  S.  C.  Life  Assurance  Companies 
(Payment  into  Court)  Act,  1896,  and  E.  S.  C.  (Life  Assurance  Com- 
panies), 1896,  and  S.  C.  F.  R.,  1905,  r.  41  c.  -        1161 

Notes        -  1161 
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Section  IX, — Appointing  New  Trustees  in  an  Action  and  undee 
Conveyancing  Act,  1881,  gs.  42  and  43. 

Forms  : — 1.  Judgment  appomting  new  trustees.  2.  Trustees  to  be 
appointed  in  chambers,  with  leave  to  apply  for  vesting  order  or  con- 
veyance. 3.  Leave  to  exercise  power  of  appointing  trustees  under 
Trustee  Act,  1893,  s.  10 — trustee  desiring  to  be  discharged.  4.  Leave 
to  appoint  trustees  imder  Trustee  Act,  1893,  s.  12.  5.  Declaration 
that  heir-at-law  bound  by  trusts  of  deed  and  a  proper  assignment  to 
be  executed.  6.  Appointing  trustees  for  an  infant,  and  for  manage- 
ment of  his  estate— Conveyancing  Act,  1881,  s.  42  (1) ;  and  Convey- 
ancing Act,  1911,  s.  14.  7.  Exor  declared  entitled  to  hold  property 
in  trust  for  infant — Conveyancing  Act,  1881,  s.  42  Pages  1162 — 1164 

Notes  : — Appointment  of  new  trustees  by  the  Court — Appointment 
under  power — Trustee  Act,  1893 — Vesting  of  trust  property  in  new 
or  continuing  trustees — Instrument  of  appointment — Eemoval  of 
trustee — Retirement  of  trustee — Friendly  Societies  Act,  1896 

1164—1172 

Section  X. — Appointment  of  New  Trustees  and  Consequential 
Vesting,  Conveyance,  and  Transfer  of  Trust  Property  under 
Trustee  Act,  1893,  Amendment  Act,  1894. 

Forms  :• — 1.  Appointing  new  trustees  and  vesting  order — ss.  25  (1),  26 
(a)  (6),  32  and  50.  2.  Appointment  of  new  trustees  in  substitution 
for  exors  where  no  trustees  expressly  appointed  by  will — vesting 
chose  in  action — Trustee  Act,  1893,  ss.  25  and  35.  3.  Appointment 
of  new  trustees — transfer  of  securities — unauthorized  seciu:ities — 
ss.  35  (3),  (4).  4.  Appointing  new  trustees  where  stock  in  the  books 
of  the  Bank  of  England  is  comprised  in  the  trust — ss.  25  (1),  (2),  26, 
32,  35  (1),  (3),  (4),  36.  5.  Appointment  of  new  trustees — limited 
company — shares  not  fully  paid  up — vesting  order — "  stock  " — "  into 
the  names  of  new  trustees  " — "  any  purchaser  or  purchasers  " — 
ss.  25  (1),  35  (1),  (3),  (4),  (5).  6.  New  trustees — exors  refusing  to 
transfer — vesting  right  to  transfer  stock — ss.  25  (1),  35  (1),  (3),  (4),  and 
49.  7.  Trust  company  appointed  a  trustee.  8.  New  trustee — vesting 
right  to  apply  to  the  bank  for  payment  of  cash  carried  over  to  the 
commissioners  of  the  national  debt.  9.  Appointment  of  new  trustees 
of  stock  standing  to  account  at  bank  of  a  body  that  had  ceased  to 
exist,  and  vesting  right  to  transfer,  &c. — ss.  25  (1),  35  (1).  10.  Pay- 
ment of  costs  and  expenses — s.  38.  11.  Costs  and  expenses  made  a 
charge.  12.  Undertaking  to  appoint  co- trustee  by  beneficiaries  when 
appointed  trustees     ....        1172 — 1179 

Notes: — Definition  of  words  used — sect.  50 — "Trust"  and  "trustee'' 
within  the  Acts — Devolution  of  trust  and  mortgage  estates — Juris- 
diction of  High  Court — Jurisdiction  in  lunacy — Jurisdiction  of  Pala- 
tine and  County  Courts — Appointment  of  new  trustees  by  Court — 
Bankrupt  or  convict  trustee — Performance  of  duties  of  exor — 
Number  of  trustees  to  be  appointed — Who  may  be  appointed 
trustees — Evidence — Vesting  order  on  appointment  of  new  trustees 
—Under  Lunacy  Act,  1890        •        •  -        1179-1191 

Section  XL— Vesting,  Conveyance,  ^aud  Transfer  of  Trust 
Property  Independently  of  the  Appointment  of  Trustees — 
Trustee  Act,  1893. 

Forms: — 1.  Infant  trustee  or  mortgagee — vesting  land — s.  26  (h),  (a), 
and  ss.  28  and  32.  2.  Releasing  contingent  right  of  infant  trustee  or 
mortgagee  in  land — ss.  26  (ii),  (a),  28  and  32.  3.  Disposing  of  con- 
tingent right  of  infant  trustee  or  mortgagee  in  land — ss.  26  (ii),  (a), 
and  32.  4.  Sole  trustee  out  of  the  jurisdiction,  or  not  found — vest- 
ing laud — ss.  26  (ii),  (b),  (c),  and  32.  5.  Joint  trustee  out  of  the 
jurisdiction,  or  not  found — vesting  land — ss.  26  (ii),  (b),  (o),  and  32. 
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6.  Sole  trustee  out  of  the  jurisdiction,  or  not  found — releasing  con- 
tingent right  in  land— ss.  26  (ii),  b,  (c),  and  32.     7.  Sole  trustee  out 
of  the  jurisdiction,  or  not  found — disposing  of  contingent  right  in 
land— ss.  26  (ii),  (b),  (o),  and  32.    8.  Joint  trustee  out  of  the  juris- 
diction or  not  found — disposing  of  contingent  right  in  land — ss.  26 
(ii)>  (b),  (o),  and  32.     9.  Joint  trustee  not  found — vesting  mortgage — 
ss.  26  (ii),  (b),  (c),   and  32.     10.  Vesting  lands,  where  uncertain 
which  of  several  trustees  survived— ss.  26  '(iii)  and  32.     11.  Vesting 
lands  where  uncertain  whether  last-known  trustee  be  living  or  dead 
— ss.   26  (iv)  and  32.     12.  Vesting  lands  where  trustee  has   died 
intestate  without  an  heir  or  personal  represve,  or  where  it  is  uncer- 
tain who  is  his  heir  or  personal  represve,  or  where  it  is   uncertain 
who  is  his  heir  or  personal  represve  or  devisee — ss.  26  (5)  and  32. 
13.  Vesting  land  or  contingent  right  in  land,  where  trustee  refuses 
or  neglects  to  convey  for  twenty-eight  days  after  requirement — ss.  26 
(vi),  and   32.     14.  Releasing    or  discharging   contingent    right   of 
unborn  persons  in  land — ss.  27  and  32.     15.  Vesting  for  the  estate 
of  unborn  persons  in  laud— ss.  27  and  32.     16.  Vesting  order  in  place 
of  conveyance  by  heir  or  devisee  of  heir,  &c.,  or  personal  represve  of 
mortgagee— ss.  29  (a),  (b),  (c),  (d),  (e),  and  32.     17.  Vesting  in  exors 
of  mortgagee  legal  estate  in  copyholds  outstanding  in  infant  heir — 50 
&  51  V.  c.  73,  s.   45,  and  Trustee  Act,  1893,  s.  29.     18.  Persons 
appointed  to  convey  land,  or  release  contingent  right  therein — s.  33. 
19.  Vesting  copyholds  or  customary  lands — s.  34.     20.  Vesting  copy- 
holds covenanted  to  be  surrendered  to  uses  of  settlement— death  of 
covenantor.     21.  Vesting  copyholds  for  estate  of  customary  heir  of 
devisee  of  trust  estates,  the  devisees  in  trust  of  such  devisee  having 
disclaimed.     22.  Where  bank  officer  is  appointed  to  transfer  stock — 
s.  35  (2).     23.  Vesting  right  to  transfer  stock,  joint  trustee  being  out 
of  the  jurisdiction,  or  not  found,  or  it  being  uncertain  whether  he  is 
living  or  dead,  or  where  he  is  an  infant — s.  35  (1)  (ii),  (a),  (b),  (c),  (iii), 
(3),  (4),  (5).     24.  The  like— sole  trustee— s.  35  (1)  (ii),  (a),  (b),  (c),  (iii), 
(5).     25.  The  like — stock  in  the  names  of  two  trustees  and  cestui  que 
trust  (a  woman  since  married) — s.  35  (ii),  (b).     26.  Vesting  order 
— securities — exors  having  proved  will  in  Scotland,  refusing  to  prove 
here — one  resident  in  Scotland,  the  other  resident  in  England,  but 
refusing  to  transfer  after  request— s.  35  (ii),  (b),  (d),  (5).    27.  Vesting 
chose  in  action,  where  joint  trustee  is   out  of  jurisdiction,  or  not 
found,  or  it  is  uncertain  whether  he  be  alive  or  dead — s.  35   (1)  (ii), 
(b),  (c),  (iii),  (b).     28.  Same— sole  trustee-s.35  (1)  (ii),  (b),  (o),  (iii). 
29.  Vesting  right  to  transfer  stock  where   sole  trustee  neglects  or 
refuses  to  transfer  after  request— s.  35  (1)  (ii),  (d),  (3),  (4),  (5).     30. 
Vesting  right  to  transfer  stock  where  joint  trustee  neglects  or  refuses 
to  transfer  after  request— s.  35  (1)  (ii),  (d),  (3),  (4),  (5).     31.  Vesting 
chose  in  action,  where  sole  trustee  or  one  of  the  trustees  neglects  or 
refuses  to  sue  after  request— s.  35  (1)  (ii),  (d),  (3),  (4),  (5).    32.  Vest- 
ing right  to  transfer  stock  standing  in  the  name  of  deceased  person — 
s.  35  (1)  (ii),  (b),  (o),  (d),  (e),  (3),  and  (4).     33.  Vesting  right  to  transfer 
stock  standing  in  the  names  of  infants. beneficially  interested  and  in 
name  of  a  second  person.     34.  Vesting  right  to  transfer  stock  where 
person  neglects  to  transfer  twenty-eight  days  after  order  served — s. 
35  (1),  (ii),  (e),   (8),  (4).     35.  Vesting  stock  in  new  liquidator.     36. 
Vesting  right  to  transfer  stock — one  trustee  a   criminal  lunatic — 
Trustee  Act,  1850,  s.  5 ;  Lunacy  Act,  1890,  ss.  136,  340,  342 

Pages  1191—1205 

Notes  : — Vesting  orders  as  to  land — s.  26 — Form  and  effect  of  order — ■ 
Contingent  rights  of  unborn  persons — Infant  mortgagee— s.  28 — 
Estate  of  deceased  mortgagee — Copyholds — Vesting  stock  or  choses 
in  action — s.  35 — Appointing  person  to  convey  or  transfer  land  or 
stock—  ss.  83,  34,  35  (2) — Who  may  apply,  and  mode  of  application 
— Service — Evidence — s.  40 — Charities — Convict  trustee  or  mort- 
gagee— Absence  of  trustee — Costs — Lunatic  trustees  or  mortgagees 
— Order  in  Lunacy  or  Chancery — Costs  in  Lunacy  1205 — 1221 
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Section  XII. — Persons  entitled  to  Lands  directed  to  be  Sold, 
Conveyed,  &c.,  declared  Trustees — Vesting  or  Conveying — 
Trustee  Act,  1893,  ss.  30—33. 

Forms  : — 1.  Vesting  lands  in,  or  appointing  person  to  convey  to,  pur- 
chaser under  judgment — ss.  30  and  32.  2.  Similar  order  where  there 
are  numerous  purchasers  who  combine  to  take  one  order.  3.  Vest- 
ing estate  of  person  presumed  to  have  died  after  order  for  sale.  4. 
Infant  declared  trustee  on  sale  under  judgment — ss.  30,  31 ;  person 
appointed  to  convey— s.  33.  5.  Infant  declared  trustee  of  estates 
directed  to  be  mortgaged — s.  31  ;  and  person  appointed  to  execute 
mortgage— s.  33.  6.  Declaration  that  persons  not  in  esse  would,  on 
coming  into  esse,  be  trustees — ss.  30,  31 ;  and  appointing  person  to 
convey  to  purchaser  or  mortgagee — s.  33.  7.  Declaration  that 
parties  are,  or  that  persons  on  coming  into  esse  would  be,  trustees, 
and  directing  conveyance  or  vesting — s.  31.  8.  Specific  performance 
— infant  declared  trustee — s.  31  ;  person  appointed  to  surrender 
copyholds — s.  33.  9.  Specific  performance — releasing  contingent 
rights  of  persons  not  in  esse — s.  31 ;  person  appointed  to  convey  for 
infants  to  purchasers,  on  payment — s.  33.  10.  Specific  performance — 
infant  and  persons  not  in  esse  declared  trustees  for  purpose  of  grant- 
ing lease — co-deft,  appointed  to  assign.  11.  Defendant  declared  a 
trustee  for  the  purpose  of  granting  a  lease.  12.  Specific  perform- 
ance of  agreement  for  exchange  of  land — releasing  contingent  rights 
— appointing  person  to  convey.  13.  Infant  and  parties  abroad  (wife, 
and  husband  in  her  right)  declared  trustees  after  judgment  for  parti- 
tion— persons  appointed  to  convey — ss.  31,  33,  and  35  (2).  14. 
Declaration  that  parties  are,  and  that  persons  not  in  esse  will  be, 
trustees  on  sale  under  the  Partition  Acts — s.  31.  15.  Sale  in  lieu 
of  vesting  order — Intestates'  Estates  Act,  1884.  16.  Barring  estate 
tail  and  remainders  over  by  order  vesting,  or  appointing  person  to 
convey,  estate  of  infant  tenant  in  tail  in  possession — Trustee  Act, 
1893,  ss.  31,  32.  17.  Order  vesting  leaseholds  in  equitable  mortgagee 
after  default  by  mortgagor,  who  cannot  be  found    Pages  1221 — 1232 

Notes  : — Vesting  order  consequential  on  judgment  for  sale  or  mortgage 
of  land — Vesting  order  consequential  on  judgment  for  specific  per- 
formance, &c.,  or  conveyance  of  land         -  -        1232 — 1234 

Section  XIII. — Judicial  Trustees  Act,  1896. 

Forms  : — 1.  Order  for  appointment  of  judicial  trustee — Eules  2,  3,  4,  5, 
and  6.  2.  Order  for  appointment  of  official  of  Court  to  be  judicial 
trustee — vesting  order — Eules  7, 29,  30,  and  31.  3.  Order  to  transfer 
inscribed  or  registered  stocks  and  cash  in  Court  to  official  accounts 
at  the  Bank  of  England.  4.  Similar  order — existing  trustee  ordered 
to  convey  and  transfer  trust  property — Rules  7,  29,  30,  and  31 

1234—1237 

Notes  : — Appointment  of  judicial  trustee — Court  to  exercise  jurisdiction 
— Rules  under  the  Act — ^Persons  to  be  appointed — Executors  and 
administrators  —  Security  —  Vesting  orders — Duties  of  trustee — 
Where  official  solicitor  appointed — Remuneration — Procedure — 
Special  trusts' — Appointment  of  Public  trustee  -        1237 — 1243 


CHAPTER  XLII. 

CHARITIES. 

Section  I. — Administration  of  Charities  generally. 

Forms  : — 1.  Directions  for  scheme — new  trustees — inquiries  as  to  value, 
income,  and  letting  property — rents.  2.  Directions  for  scheme — 
endowment  of  churches — other  charities.     3.  Declaration  that  gift  is 
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a  good  charitable  bequest — Order  directing  scheme  to  be  settled. 
4.  A.  G.  to  have  notice.  5.  Inquiry  in  whom  lands  vested,  and  as  to 
past  and  future  management.  6.  Inquiry  as  to  property — account  of 
rents  and  fines — inquiry  as  to  letting — scheme — new  trustees.  7.  In- 
quiry as  to  charities  and  their  apportionment  under  8  &  9  V.  c.  70, 
and  52  G.  III.  o.  101.  8.  Order  adopting  scheme  scheduled  to  order. 
9.  Scheme  scheduled  to  certificate  adopted,  with  consequent  direc- 
tion— costs.  10.  Scheme  and  mode  of  letting  superseded — new 
scheme  adopted — new  trustees — lands  vested  in  ofiicial  trustee — 
costs.  11.  Leave  to  enfranchise  copyholds.  12.  Leave  to  surrender 
land  to  His  Majesty  in  right  of  the  Duchy  of  Lancaster  for  the 
purpose'  of  building  a  church.  13.  Apportionment  of  costs. 
14.  Eelator's  extra  costs  allowed — inquiry.  15.  Directions  under 
18  &  19  V.  c.  90,  ss.  1  and  2,  for  payment  of  costs  to  or  by  the 
Crown,  in  suits  on  behalf  of  the  Crown    -  Pages  1244 — 1250 

Notes  : — General  jurisdiction — Commencement  of  action — Charitable 
trusts  executed  oy-pres — Power  of  the  Court  over  visitors  and  trustees 
— Power  of  a  majority  of  the  trustees — Usage — Legacy  and  succes- 
sion duty — Scheme  for  charity — Schemes  for  schools — Endowed 
Schools  Act — Sir  Samuel  EomUly's  Act,  52  G.  III.  o.  101 — Appoint- 
ment of  trustees — Vesting  charity  property — Enabling  statutes — 
Allotments  Extension  Act— Local  Government  Act,  1894 — Costs 

1250—1270 

Section  II. — Orders  in  Chambers  under  the  Charitable 
Trusts  Acts. 

Forms  : — 1.  Appointment  of  trustees — 16  &  17  V.  c.  137,  s.  28.  2.  Vesting 
land,  or  any  term  or  estate  therein,  in  official  trustee — 16  &  17  V. 
c.  137,  ss.  48  and  49  ;  18  &  19  V.  c.  124,  s.  15.  3.  Order  for  leave  to 
transfer  stock  or  deposit  securities,  &c. — 16  &  17  V.  c.  137,  s.  51 ; 
18  &  19  V.  c.  124,  s.  25.  4.  Official  trustees  to  transfer  stock  into 
their  names,  and  to  pay  dividends  to  the  trustees  of  the  charity — 
16  &  17  V.  0.  137,  ss.  51,  52 ;  18  &  19  V.  c.  124,  ss.  12,  21,  25 ;  50  & 
51  V.  c.  49,  s.  4.  5.  Official  trustees  to  receive  arrears  of  dividends 
—16  &  17  V.  c.  137,  s.  51 ;  18  &  19  V.  c.  124,  ss.  12,  18,  24, ;  23  & 
24  V.  c.  136,  s.  12 ;  50  &  51  V.  c.  49,  s.  4.  6.  Payment  of  principal 
money  to  of&cial  trustees— 18  &  19  V.  u.  124,  ss.  12,  18,  23.  7.  Trans- 
fer of  stock,  and  payment  of  interest  out  of  Court  to  the  official 
trustees— 16  &  17  V.  o.  137,  s.  51 ;  18  &  19  V.  c.  124,  s.  25.  8.  TranS: 
fer  to  a  liability  account  with  restraining  order.  9.  Order  that 
college  render  accounts  of  charity — 32  &  33  V.  c.  56,  s.  49 ;  and 
Charitable  Trusts  Acts,  1853  and  1855.  10.  Trustees  not  accounting 
to  Charity  Commissioners  guilty  of  contempt — Charitable  Trusts 
Act,  1853,  ss.  62,  66.  11.  Similar  order — trustee  attached  — 
Charitable  Trusts  Acts,  1853  to  1894.  12.  Declaration  that  trustees 
have  power  to  sell  property  not  a  charitable  endowment — Charitable 
Trusts  Acts,  1855  (18  &  19  V.  o.  124),  s.  29.  13.  Declaration  of  right 
to  sell  without  consent  of  Charity  Commissioners.  14.  Direction 
as  to  costs  -        -  1270—1275 

Notes  : — Charitable  Trusts  Acts — Charitable  Trusts  Act,  1853. — Legal 
proceedings — Jurisdiction  of  Courts  of  law — Powers  of  Charity  Com- 
missioners— Exemptions  from  Act — Act  of  1855 — Act  of  I860-— Act  of 
1869 — Charitable  Trustees  Incorporation  Act,  1873 — City  of  London 
Parochial  Charities  Act,  1883— Charitable  Trusts  Act,  1887— Charit- 
able Trusts  (Eecovery)  Act,  1891 — Charity  Inquiries  (Expenses)  Act, 
1892  -  -  -  1276—1284 

Section  III. — Setting  aside  Leases — Accounts  of  Charity 
Property. 

Forms  : — 1.  Mode  of  letting  declared  improper — inqmry  as  to  property — 
what  steps  proper  to  set  aside  leases  and  recover  past  rents — condition 
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of  school — master's  iucome.  2.  Inquiries  as  to  church,  property 
and  leases — churchwardens  to  be  served.  3.  Order  to  take  proceed- 
ings to  set  aside  improper  leases  of  charity  estates.  4.  Judgment 
setting  aside  lease.  5.  The  like — where  a  house  which  the  minister 
had  a  right  to  occupy  has  been  leased  without  his  sanction. 
6.  College  declared  trustee — increased  income  apportioned  amongst 
the  charities  -        -         -        Pages  1284—1287 

Notes  : — Setting  aside  leases  of  charity  estates — Improper  election  of 
objects  of  charity — Breach  of  trust — Bemoving  trustees  of  charities 
— ^Taking  accounts  against  charity  trustees — Application  of  funds — 
When  increased  rents,  &c.,  belong  to  the  charity       ■         1287 — 1292 

Section  IV. — Gifts  to  Chaeities  by  Deed  ok  Will. 

FoEMS  : — 1.  Land  devised  to  charity  directed  to  be  sold — Mortmain  and 
Charitable  Uses  Act,  1891,  s.  5.  2.  Extension  of  time  for  sale  of  real 
estate — Mortmain  and  Charitable  Uses  Act,  1891,  s.  5.  3.  Bequest 
for  building  when  land  should  be  given — scheme  to  be  settled  for 
application  cy  pres  meanwhile.  4.  Grant  to  charity  declared  void. 
5.  Inquiry  whether  testator  executed  a  deed  enrolled.  6.  Order  to 
enrol  deed  after  proper  time — 51  &  52  V.  c.  42,  s.  5.  7.  Gift  to 
charity  by  deed  declared  void.  8.  Inquiries  as  to  charities  and 
their  treasurers.  9.  Inquiries  as  to  charities  and  lands  in  mortmain. 
10.  Order  authorizing  retention  of  land — Mortmain  and  Charitable 
Uses  Act,  1891,  s.  8.  11.  Land  devised  on  trust  for  sale  held  not 
within  Mortmain  and  Charitable  Uses  Act,  1891,  s.  5,  12.  Order  for 
leave  to  invest  charitable  bequest  in  land  for  occupation  by  charity. 

1292—1296 

Notes  : — Validity  of  gifts  by  deed  or  will — What  is  a  charity — What 
gifts  by  will  are  void — Bequests  for  the  purpose  of  buildings,  pur- 
chasing land,  &o. — Gifts  to  charities  by  will  imder  the  Mortmain  and 
Charitable  Uses  Act,  1891 — Charities  enabled  to  take  land  given  by 
will — Marshalling — Costs  and  charges — apportionment 

1296—1308 


CHAPTEE  XLIII. 

ACCOUNT. 

Section  I. — Geneeal  Accodnt — Original  Judgment. 

Forms  : — 1.  Judgment  or  order  for  account.  2.  Judgment  for  inquiries 
and  accounts  in  action  by  building  contractor  against  his  employer 
and  the  architect.  3.  Inquiry  as  to  amount  due  to  railway  conteactor 
for  works  and  materials.  4.  Account  of  what  remains  due  to  rail- 
way contractor,  with  directions  as  to  the  allowance  or  disallowance  of 
particular  items.  5.  Account  of  uncommuted  titles.  6.  Leave  to 
adopt  proceedings  in  former  action  1309 — 1312 

Notes  : — Submitting  to  account — Account  against  pit  or  co-deft — Pay- 
ment into  Court — Bight  to  account  generally — Special  directions — 
evidence — Wilful  default — Proceeding  under  the  order — Allowances 
— Set-off — Appropriation  of  payments — Statute  of  Limitations 

1312—1327 

Section  II. — Accounts  against  Agents. 

Poems  : — 1.  Account  against  an  agent.  2.  Account  against  confidential 
solr  of  estate.  3.  Account  against  confidential  agents  and  sobs — ■ 
interest  allowed  on  both  sides.     4.  Account  in  action  by  principal 
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against  steward.  5.  Agent  to  account  for  all  profits,  &c.,  of  trans- 
actions excepting  his  commission.  6.  Accounts  between  principal 
and  stockbrokers.  7.  Amount  of  remittances  from  India  to  agent 
here.     8.  Inquiry  as  to  sum  due  from  salvage,  &c. 

Pages  1327—1330 

Notes  : — Eight  to  judgment — Extent  of  an  agent's  liability — Eight  to 
indemnity — Commission  -  ....  1830 — 1336 

Section  III. — Settled  Account. 

FoEMS : — 1.  Usual  form  of  direction  not  to  disturb  settled  account. 
2.  Usual  form  of  direction  for  leave  to  surcharge  and  falsify.  3.  Ac- 
counts to  be  conclusive,  with  leave  to  show  errors.  4.  Eelease  to 
stand  as  to  sums  paid  and  account  stated — leave  to  surcharge  and 
falsify.  5.  Account  in  action  by  overseers  of  the  poor  against  late 
rate  collector — settled  accounts  not  disturbed — leav3  to  surcharge 
and  falsify.  6.  Accounts  in  former  action  to  be  adopted,  with  leave 
to  surcharge  and  falsify.  7.  Stated  accounts  set  aside — general 
account    .  .        -  .  1336—1338 

Notes  : — Form  of  order — What  is  a  settled  account — Surcharging  and 
falsifying,  and  opening  settled  accounts   -        -        -  1338 — 1342 

Section  IV. — G-bnbeal  Account — Furthek  Consideration. 
Form                -                         ,                 .        .  1342 

Notes  : — Costs^Interest 1342 — 1346 


CHAPTEE  XLIV. 

ADMINISTEATION  OF  THE  ESTATES  OP  DECEASED  PERSONS. 

Section  I. — Creditor's  Action — Original  Judgment  or  Order. 

Forms  : — 1.  Administration  of  personalty  at  the  trial,  or  on  summons 
under  0.  xv,  or  0.  lv,  3 — testacy  or  intestacy.  2.  The  like — 
personalty  and  realty — testacy  or  intestacy.  3.  Payment  of  pit's 
debts  on  admission  of  assets.  4.  Order  in  Chambers  for  account  of 
pit's  debt  on  admission  of  assets.  5.  Inquiry  as  to  heir,  or  real 
represves.     6.  Inquiry  for  customary  heir         -         -  1347 — 1349 

Notes  : — Form  of  order  or  judgment — frame  of  action — Eepresentation 
— Eeal  representative — Land  Transfer  Act,  1897 — Administration 
^pendente  lite  or  otherwise  limited — Eenunoiation — Probate  and  con- 
firmation— Effect  of  probate — Parties — Eight  to  judgment  or  order — 
Eight  to  judgment  against  the  real  estate — Establishing  will  against 
the  heir — Account  and  nature  of  debts  and  their  priorities — Testa- 
mentary expenses — Estate  duties — Legal  and  equitable  assets — 
Exors'  right  to  give  preference  in  payment  of  debts — Interest  on 
debts — Sale  of  realty — Mortgagee  consenting  to  sale — Sale  free  from 
incumbrances — Conveyancing  Act,  1881,  s.  5 — Eents — account  of, 
when  directed  1349—1373 

Section  II. — Allowance  and  Disallowance  of  Claims  by  Creditors. 

Forms  : — 1.  Order,  on  summons  adjourned  into  Court,  allowing  claim. 
2.  The  like,  disallowing  claim.  3.  Order  admitting  Scottish  judg- 
ment creditor  on  registered  judgment.  4.  Order  in  Chambers  allow- 
ing claims  sent  in  after  the  proper  time.  5.  Order  for  leave  to  prove 
after  time  for  adjudication       -        -  1373 — 1375 
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Notes  t^Establishing  debts  or  credits — ^Prooedure — Debts  provable — 
Time  for  proving  debts — Costs  of  proving  or  failing  to  prove  debts — 
Contribution  to  costs  of  action — Statutes  of  Limitations 

Pages  1375—1389 

Section  III. — Creditor's  Action — Further  Consideration. 

Forms  :— 1.  Assets  sufficient — paying  in  balance — payment  of  costs  and 
debts  with  interest.  2.  Assets  sufficient — executor  to  retain  costs  out 
of  amount  certified  to  be  due  from  Mm  and  to  lodge  balance  in  Court 
— payment  of  costs  and  debts  with  interest  without  fresh  certificate. 
8.  Assets  deficient — apportionment  by  certificate.  4.  Assets  deficient 
— apportionment  without  certificate.  5.  Payment  of  debts  by  repre- 
sentative out  of  residue  after  payment  of  costs.  6.  Costs  taxed  as 
between  solicitor  and  client  and  as  between  party  and  party^ 
Declaration  that  difference  is  payable  to  the  pit  if  estate  is  insolvent. 

7.  Exor  to  make  a  dividend.  8.  Return  of  stamp  duty.  9.  Exor  to 
apportion  outstanding  estate  among  creditors.  10.  Account  of 
personal  estfite  (Eyid  rents)  carried  on.  11,  Deflciency  to  be  raised 
by  mortgage  or  sale  and  applied.  12.  Claim  of  secured  creditor  to 
prove  for  difference  between  amount  realized  and  valuation  of  security 
allowed.  13.  Proof  of  debt — Mortgage  by  tenants  in  eomnaon — 
Joint  and  several  covenants — Payment  by  one  oodebtor  in  excess  of 
share  of  debt — Proof  against  estate  of  other  codebtor  and  declaration 
of  charge.  14.  Eaising  debts  charged  on  five  separate  properties 
which  had  already  been  paid  out  of  one  property      -  1389 — 1402 

Notes  : — Form  of  order — Subsequent  interest — Mode  of  payment — costs 
of  action — assets  deficient — Insolvent  estate — Administration  in 
bankruptcy       .....  .        .  1402—1410 

Section  IV. — General  Administration — Oeiginal  Judgment  or 

Order. 

Forms  : — 1.  Administration  of  intestates'  personalty — at  the  hearing  or 
on  summons  under  O.  xv,  1 — inquiry  for  next  of  kin  under  Statute 
of  Distribution  (22  &  23  Car.  II.  c.  10).  2.  Administration  of 
testator's  personalty  in  action  by  person  interested.  3.  Testator's 
personalty  and  realty  in  action  by  person  interested,  or  by  trustees 
and  exors.  4.  Eeal  estate  to  be  applied  only  in  case  of  deficiency  of 
personalty  to  pay  debts  or  legacies.  5.  Special  directions  as  to 
accounts  by  trustee,  and  objections  to  items  by  pits — 0.  lv,  10a 
— declaration  of  right  of  sole  trustee  to  charge  for  professional 
services.  6.  Specific  devises  distinguished — other  realty  and  lease- 
holds to  be  sold.     7.  Payment  of  legacy  on   admission  of  assets. 

8.  Deposit  of  bonds  in  Court  in  payment  of  legacy.  9.  Inquiry 
where  the  testator  had  been  dead  many  years.  10.  Inquiry  as  to 
residuary  personal  estate.  11.  Inquiry  as  to  property  subject  to 
will — conversion  of  leaseholds.  12.  Account  of  personal  estate  with 
inquiry  as  to  leaseholds.  13.  Inquiry  whether  shares  incumbered. 
14.  Inquiry  as  to  settlements.  15.  Inquiry  as  to  settlements — 
another  form.  16.  Inquiry  as  to  advances  by  testator.  17.  Inquiry 
as  to  advances  to  children  of  intestate — statute  of  distribution 
(22  &  23  Car.  II.  c.  10),  s.  5.  18.  Inquiry  as  to  advances  by  exors  out 
of  shares.     19.  Inquiry  as  to  advances  generally.     20.  Wilful  default 

1410—1418 

Notes  : — Eight  to  judgment  or  order  for  administration — Court  fees — 
Form  o£  account  of  annmties — additional  accounts  and  inquiries — 
Administration  order  on  originating  summons — 0.  LV,  3,  4 — Adminis- 
tration of  realty — Parties — -Classification  order — General  pecuniary 
bequests — -Will  in  execution  of  power — -Admission  of  assets — assent 
to  bequest — ^Appropriation  of  legacy—  Statutes  of  Limitations 

1418—1433 

VOL.  II  " 
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Section  V. — Gknkkal  Administration— Fukthbr  Consideration. 

Forms: — 1.  Assets  sufficient — payment  of  debts,  costs  (one  set  in  respect 
of  each  share),  duty  and  legacies,  advances  brought  into  hotchpot 
and  division  of  residue.  2.  The  like  schedule — where  some  shares 
are  insufficient  to  pay  incumbrances,  and  providing  for  payment  of 
interest  on  interest.  3.  Order  for  taxation  of  costs  of  successful 
claimant  incurred  prior  to  service  of  notice  of  judgment.  4.  Assets 
deficient — sale  of  realty.  5.  Declaration  as  to  right  to  interest  on 
legacy  to  infant,  applicable  to  maintenance.  6.  Costs  apportioned 
between  two  funds.  7.  Declaration  against  preferring  creditors. 
8.  Order  directing  Bank  of  England  to  transfer  consols  into  Court  on 
legatee  becoming  of  unsound  mind  and  payment  out 

Pages  1433—1442 

Notes  : — Payment  into  Court — Payment  out  of  Court — Interest  on 
legacies — ^Bringing  advances  into  hotchpot — Costs  of  action — Assets 
deficient — Costs — general  personalty — Costs — mixed  residue — Costs 
where  claim  fails — Costs  generally — Costs  of  incumbered  shares — 
severing 1442 — 1456 

Section  VI.^Special  Judgments  against  Bepreskntativbs. 

Forms  : — 1.  Against  exors  of  sole  exor.  2.  Against  surviving  exor,  and 
exor  of  deceased  exor.  3.  Against  exors  of  both  exors.  4.  Against 
exor  of  exor  of  acting  exor.  5.  Exors  indebted  to  estate.  6.  Where 
Pit  does  not  seek  to  charge  deceased  exor's  estate     •  1456 — 1459 

Notes  : — Accounts  where  some  of  the  exors  have  died — Payments-— 
Accounts  and  discharge 1459 — 1460 

Seotion  VII.^CoNDnCT  of  Action. 
Poem  : — Prosecution  of  judgment  or  order  given  to  creditor  •     1460 

Notes  : — 'Conduct  of  proceedings — Costs         -        •         •  1460 — 1461 

Section  VIII. — Liabilitv  of  the  Estate  and  Indemnity. 

Forms  : — 1.  Exor  or  admor  to  defend  action  and  be  indemnified.  2.  In- 
quiry as  to  testator's  liability  as  partner.  3.  Inquiry  as  to  testator's 
liability  as  surety.  4.  Inquiry  as  to  testator's  liability  as  trustee 
and  his  receipts.  5.  Inquiry  as  to  liability  under  contracts.  6.  In- 
quiry as  to  building  contract  by  testator  affecting  property  bequeathed 
by  will.  7.  Inquiry  whether  proper  to  insure  lives.  8.  Decree  in 
action  by  residuary  legatees  against  specific  legatee  of  bank  shares, 
and  her  husband,  and  the  trustees  of  her  settlement,  to  indemnify 
Pit's  and  the  testator's  exor  against  costs  -        -  1462 — 1464 

Notes  : — Right  to  release 1464 — 1466 

Section  IX. — Eetainbr  of  his  own  Debt  by  Executor. 
Form  :^Declaration  that  administrator  entitled  to  retain  debt  1466 

Notes  : — -Bight  of  retainer— Bight— How  affected  by  judgment  or  order — 
What  debts  may  be  retained — Transfer  of  administration  to  bank- 
ruptcy—Retainer by  heir  or  devisee  •        -        -         1466^1470 

Section  X.— Mortqaobs  and  Charges. 

Forms  : — '1.  Inquiry  as  to  incumbrances,  and  if  paid  off.  2.  Inquiry  as 
to  charges  subsisting  at  and  created  since  testator's  death.  3.  Inquiry 
as  to  charges,  and  by  Whom,  and  if  paid  off,  how.  4.  Inquiry  as  to 
agreement  for  mortgage.   5.  Directions  to  apportion  purchase-money, 
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part  of  the  estates  being  subject  to  distinct  mortgages.  6.  Inquiry 
as  to  mortgages  subject  to  agreement  not  to  be  paid  off.  7.  Inquiry 
whether  intestate's  estate  liable  for!stipend  of  a  clergyman,  and  what 
provision  should  be  made  -  ■        Pages  1471 — 1473 

Section  XI. — Personal  Estate  bxonbeatbd. 

FoEMS  :^1.  Direction  to  distinguish  specific  effects  first  liable  under  the 
will,  and  for  sale  by  the  executors.  2.  Debt  declared  payable  out  of 
residue  in  exoneration  of  property  specifically  given.  3.  Debts  and 
legacies  apportioned  between  pure  and  impure  personalty  1473, 1474 

Notes  : — Incumbrances  created  before  the  testator's  decease — Exonera- 
tion of  personal  estate  from  primary  liability  to  pay  mortgage  debts 
— Eeal  Estate  Charges  Acts,  17  &  18  V.  c.  113,  and  subsequent  Acts 
— Incumbrances  created  by  the  exor  or  devisee — Sale  of  real  estate 
by  exor  or  devisee — Statutory  powers  of  selling  and  mortgaging 

1474—1482 

Section  XII. — Eedemption  in  Administration  Action  by  Devisee. 

Form -  1482,  1483 

Notes 1483,  1484 

Section  XIII. — Dower,  and  Election  by  Widow. 

Forms  : — 1.  Judgment  for  general  admon  of  intestate's  estate,  with 
inquiries  as  to  dower  and  freebeneh,  widow  consenting  to  sale. 
2.  Election  between  dower  and  legacy — inquiry.  3.  Election  between 
dower  and  annuity — inquiry.  4.  Declaration  as  to  widow's  charge 
under  Intestates'  Estates  Act,  1890,  coming  before  dower  out  of  real 
estate        -  1484,  1485 

Section  XIV. — Sales  and  Contracts. 

Forms  : — 1.  Inquiry  as  to  sale  of  realty,  and  proceeds.  2.  The  like,  with 
account.  3.  Inquiry  as  to  contracts.  4.  The  like  inquiry,  and  as  to 
title — completion — account  of  rents.  5.  Inquiry  as  to  sales  and 
contracts  by  trustee  and  exor.  6.  Inquiry  as  to  option  to  purchase. 
7.  Eight  of  pre-emption  declared.  8.  Direction  to  sell  if  right  of 
pre-emption  be  not  exercised.  9.  Inquiry  as  to  carrying  into  effect 
agreement  for  exchange   ....  .  1486 — 1488 

Notes  : — Equitable  conversion  by  will  or  contract — Failure  of  purpose  of 
conversion — ^Eeconversion        .  ■  1488 — 1492 

Section  XV. — Leases  and  Occupation — Permanent  Improvements. 

Forms  : — 1.  Inquiry  as  to  leases  granted.  2.  Inquiry  as  to  occupation 
rent — account.  3.  Deft  to  be  charged  with  occupation  rent.  4.  In- 
quiry as  to  occupation  by  trustees.  5.  Inquiry  as  to  improvements. 
6.  The  like,  as  to  buildings 1492,  1493 

Section  XVI. — Carrying  on  Business. 

Poems: — ^1.  Inquiry  as  to  carrying  on  testator's  business  for  infants. 
2.  Inquiry  as  to  testator's  business,  and  whether  to  be  continued  or 
disposed  of.  3.  Inquiry  as  to  business  carried  on,  and  stock  and 
profits.  4.  Inquiry  as  to  intestate's  farming  business  and  expenditure 
thereon  since  his  death.  5.  Inquiry  as  to  testator's  interest  in  busi- 
ness. 6.  Inquiry  as  to  testator's  trade^use  or  assets^sale  of  effects 
— and  if  with  widow's  assent.  7.  Interest  and  profits  of  trade  since 
testator's  death  to  be  distinguished.     8.  Inquiry  as  to  valuation  of 
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stock-in-trade,  and  if  taken  by  testator's  sons  under  will.  9.  Re- 
muneration allowed  to  exors  for  carrying  on  farms.  10.  Inquiries, 
&o.,  where  testator's  assets  are  sufficient  to  meet  his  debts  at  the 
time  of  his  death,  but  insufficient  to  meet  the  debts  incurred  by  the 
carrying  on  of  his  business  pursuant  to  his  will       Pages  1494 — 1497 

Notes  : — Rights  and  liabilities  of  exors  carrying  on  business — Remedies 
of  creditors      -        -  -        .        .  1497—1499 

Section  XVII.— Outstanding  Estate. 

Forms  : — 1.  Inquiry  as  to  outstanding  estate,  and  as  to  taking  proceedings. 
2.  Outstanding  estate  to  be  got  in.  3.  Inquiry  as  to  continuing  in- 
vestments.   4.  Inquiry  as  to  continuing  or  calling  in  securities. 

5.  Inquiry  as  to  converting  foreign  securities,  &c.  6.  Inquiries  as  to 
investments — compromise  and  conversion  of  estate.  7.  Direction  to 
continue  foreign  securities.  8.  Sum  due  on  bond  from  father  of 
infant  c.  j.  t.  to  be  paid  by  instalments    -        -        -  1500 — 1502 

Notes    ....  ...  1502—1504 

Section  XVIII. — Inquiries  as  to  Persons. 

Forms  : — 1.  Special  inquiry  for  next  of  kin  under  Statute  of  Distribu- 
tion where  there  is  ]}rim&  facie  evidence  of.  assignments  or  incum- 
brances. 2.  Another  form  of  like  inquiry.  3.  Inquiry  as  to  heirs  in 
gavelkind.  4.  Inquiry  as  to  testator's  marriage,  and  as  to  his  wife, 
children,  and  issue.  5.  Inquiry  as  to  testator's  children.  6.  The 
like.  7.  Inquiry  as  to  testator's  children  and  issue.  8.  Inquiry  as 
to  female  legatee  and  her  issue.  9.  Inquiry  as  to  children,  and 
their  mother,  and  any  appointment.  10.  Presumption  of  death — 
preliminary  inquiries.  11.  Inquiries  as  to  legatee,  and  if  dead,  testate 
or  intestate,  and  as  to  his  children  or  next  of  kin.  12.  Inquiries  as 
to  legatees  and  their  issue,  and  their  representatives       -  1504 — 1507 

Notes  : — Classes  of  persons  ■ —  inquiries  —  Evidence  —  Representation : 
numerous  parties — Meaning  of  particular  expressions — Costs — Class 
inquiries  and  next  of  kin — Absent  parties        -        -        -  1508 — 1515 

Section  XIX. — Domicile  and  lex  loci. 

Forms  : — 1.    Inquiry  as  to   domicile — effect   of  bequest — next   of  kin. 

2.  Inquiry    as    to    domicile,    and    property,    and    effect    of    will. 

3.  Account  against  administrators  here  and  in  Australia — inquiries 
as  to  domicile  and  next  of  kin.  4.  Inquiry  as  to  residuary  legatee, 
her  domicUe,  and  next  of  kin.  5.  Inquiry  as  to  persons  entitled, 
under  a  gift  to  heirs,  by  the  law  of  France.  6.  Scotch  domicile — • 
inquiries  as  to"  rights  of  Widow  and  children     -        -        ■  1515 — 1518 

Notes  ...  1518—1525 

Section  XX. — Election  to  take  under  or  against  the  Will. 

Forms  : — 1.  Parties  declared  bound  to  elect  between  settlement  and  will. 

2.  Election   by   infants   as    to   taking  under    settlement — inquiry. 

3.  Election  by  Court  for  four  infant  defts  (one  being  a  person  of 
unsound  mind  not  so  found)  and  their  possible  issue — for  will  and 
against  settlement.  4.  Infant  heir  and  widow  to  elect — election  by 
the  Court  for  the  infant — by  counsel  for  the  widow.  5.  Devise  of 
wife's  property    inquiry  if  she   elected  to  take  under    the   will. 

6.  Further  order,  widow  having  elected,  declaration  that  her  property 
passed.  7.  Election  against  will — compensation.  8.  Proof  against 
estate  of  deceased  person  for  loss  occasioned  by  her  election  to  take 
against  testator's  will.  9.  Election  to  take  under  will — release  to  be 
executed  ...  .  ...  1525—1528 

Notes ...  1528-1531 
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Section  XXI. — Declarations  relating  to  General  Bequests  and 

Devises. 

Forms: — 1.  Declaration  of  person  meant — class.  2.  Legacy  to  dissolved 
charity  declared  lapsed.  3.  Legacy  declared  valid,  free  from  illegal 
obligation.  4.  Next  of  kin  declared  entitled  to  legacy.  5.  Bequest 
declared  not  to  be  specific,  but  subject  to  payment  of  legacies 
thereout.    6.  Intestacy  declared,  save  as  to  things  ejusdem  generis. 

7.  Bequest  held    to    be    in    satisfaction    of    testator's    covenants. 

8.  Shares  of  residue  adeemed  pro  tanto  by  subsequent  advances. 

9.  Gift  charged  on  real  estate  void  for  remoteness,  and  to  sink  into 
estate.  10.  Gift  void  for  remoteness — consequent  inquiries.  11.  De- 
claration under  Accumulations  Act,  1800  (39  &  40  G.  III.  c.  98). 
12.  Accumulation  of  income — repairs  to  buildings — rebuilding — 
inquiries.     13.  Forfeiture  declared  -  .        Pages  1531 — 1535 

Notes  : — Legacies  charged  on  realty — Cumulative  legacies — Satisfaction 
and  ademption  of  legacies  by  advances  to  the  legatee — Gifts  to 
attesting  witnesses — Bequests  to  executors — Contingent  remainder — 
Conditional  gifts — Eestraint  on  alienation — Eemoteness  of  limita- 
tions         1536—1544 


Section  XXII. — Specific  and  Demonstrative  Bequests  and 
Devises. 

Forms  : — 1.  Inquiries  as  to  specific  legacies — contribution  for  debts. 
2.  Deficiency  to  be  raised  by  sale  or  mortgage  out  of  specifically- 
bequeathed  leasehold.  3.  Account  of  specific  bequests,  and  inquiry 
in  what  proportion  specific  devises  and  bequests  should  contribute. 
4.  Specific  devises  and  bequests  to  contribute.  5.  Deficiency  to  be 
raised  by  sale  or  mortgage  out  of  devised  estates  rateably.  6.  Specific 
legatees  and  devisees  to  pay  into  Court  contributions  for  debts — sales 
in  default.     7.  Inquiry  what  comprised  in  specific  bequest  of  business. 

8.  Inquiry  as  to  specific  effects,  distinguishing  domestic  from  trade. 

9.  Inquiry  as  to  specific  devise,  and  whether  accepted.  10.  Inquiry 
as  to  plate — any  lost  to  be  valued.  11.  Inquiry  as  to  stock  meant. 
12.  Direction  for  delivery  of  specific  bequests.  13.  Executors  to 
assign  specifically-bequeathed  leaseholds.  14.  Inventory  to  be  made 
of  specific  effects  given  to  widow  for  life.  15.  Like  direction,  heir- 
looms. 16.  Heirlooms — gift  of,  declared  void  for  uncertainty. 
17.  Executory  trust  of  jewels  bequeathed  as  heirlooms.  18.  Legatee 
not  entitled  to  accept  part  only.  19.  Declaration  that  legacy  not 
being  specific  was  not  adeemed.  20.  Demonstrative  legacies  to  be 
paid  out  of  fund  provided,  and  the  balance  out  of  the  general  estate 
— abatement — a  gift  to  each  of  the  "  eight  children  "  of  A.,  held  a 
gift  to  nine.  21.  Donatio  mortis  causa.  22.  Donatio  mortis  causa 
— secret  trust  -  1544 — 1552 

Notes  : — Specific  and  demonstrative  bequests — Ademption  of  specific 
bequests — Lapse — Application  of  specific  devises  and  bequests  for 
payment  of  debts — Heirlooms — Pixtures^Donafo'o  mortis  causa 

1552—1561 

Section  XXIII. — Annuities  and  Ebnt-chargbs. 

Forms  : — 1.  Stock  to  be  set  apart  to  answer  annuity.  2.  Appropriated 
funds  declared  to  sink  into  residue.  3.  Cash  to  be  invested  to  meet 
annuity.  4.  Investing  legacy  for  life.  5.  Value  to  be  set  on  annuity. 
6.  Annuity  fund  deficients— sale  from  time  to  time  with  provision  for 
payment  of  income-tax.  7.  Annuity  declared  to  be  payable  during 
widowhood.  8.  Government  annuity  to  be  purchased  by  transfer  of 
stock.  9.  Purchase  of  annuity  in  name  of  trustee  for  a  lunatic,  with 
fi  given  sum  of  stock.     10.  Government  annuities  to  be  purchased 
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aud  paid  conditionally.  H.  Annuities  declared  only  for  life,  and 
from  the  end  of  the  period  for  accumulation — Pit  to  be  let  into 
possession  from  that  time.  12.  Annuity  granted  by  testator  raised 
out  of  estate — tenant  for  life  and  remainderman     Pages  1561 — 1568 

Notes  : — Duration  of  annuity — Eights  of  annuitant  generally — Value  of 
annuity — right  to  receive— Purchase  of  annuity  for  lunatic — Legacy 
duty — Income  tax — Arrears — Statute  of  Limitations — Growing  pay- 
ments— Interest  on  arrears  of  annuity — Nature  of  the  charge — 
Security- — sale  of  property  charged    ...        -        1568 — 1575 

Section    XXIV. — Abatement    and   Appoktionment  of  Legacies    and 

Annuities. 

FoEMS  : — 1.  Apportionment,  in  case  of  deficiency,  among  legatees — legacy 
duty.     2.  Alternative  order  where  fund  is  (1)  sufficient ;  (2)  deficient. 

3.  Legacies    to    abate,   having    regard    to  payments    on    account. 

4.  Legacies  not  entitled  to  priority  over  annuities  and  both  to  abate 
— annuities  free  of  duty.  5.  Apportionment  between  legatees  and 
annuities,  having  regard  to  payments.  6.  Legacies  to  abate — 
declaration  as  to  gifts  to  widow         •  1575 — 1579 

Notes      ■  ...  .  .        .  1579,  1580 

Section  XXV. — Lapsing  to  the  Ceown. 

FoEMs: — 1.  Crown  declared  entitled  to  iona^acani/a.  2.  Another  form. 
3.  The  like — life  interest.  4.  The  like — failure  of  heirs — proceeds  of 
sale    under    Settled    Land     Act,    1882 — trustee     to    retain   costs. 

5.  Testator    intestate    as    to   impure   personalty — Crown   entitled. 

6.  Marriage  declared  void,  property  vested  in  the  Crown.  7.  Accumu- 
lation beyond  legal  limits — undisposed-of  surplus  divided  between 
the  widow  and  the  Crown,  there  being  no  next  of  kin.  8.  Account 
and  inquiries  in  action  by  Treasury  solicitor  against  person  to  whom 
administration  has  been  wrongly  granted  -         -         -         1580 — 1584 

Notes  ....  ....        1584—1586 


Section  XXVI. — Set-off  between  Debt  and  Legacy. 

FoEM  : — Sum  found  due  to  one  of  the  next  of  kin  in  respect  of  his  share 
set  off  against  debt  due  to  the  administrator  personally  1587 

Notes  ....  1587,  1588 

Section  XXVII. — Declarations  Peesuming  Death,  &c. 

FoEMS  : — 1.  Person  deemed  dead  and  unmarried,  and  his  share  fallen  into 
residue.  2.  Declaration  that  a  devise  on  a  double  contingency 
failed-  -  -  -  1589 

Notes  -  ....        1590,  1591 

Section  XXVIII. — Eefunding  Legacies. 

FoEMS  : — 1.  Distributed  assets  made  liable  for  debts — accounts  of  person- 
alty and  realty — inquiries  as  to  executor's  debt  and  testator's 
liability  and  distributed  assets — realty  declared  liable  if  personalty 
not  recoverable.  2.  Administratrix  who  had,  after  notice  of  calls, 
distributed  the  estate,  to  pay  the  calls,  and  in  default  administration 
accounts  -        -  -  -        -        1591 — 1593 

Notes  : — Refunding  in  favour  of  creditors — executor's  liability — refund- 
ing in  favour  of  legatees  and  next  of  kin    ■        -        -        1598 — 1596 
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Section  XXIX. — Marshallikg  Assets. 

Forms  : — 1.  Estates  devised  in  trust  to  pay  debts,  marshalled  in  favour 
of  pecuniary  legatees  and  annuitants.  2.  Assets  to  be  applied  in 
their  proper  order  to  pay  debts — residuary  personalty — descended 
realty  rents  and  profits — realty  charged  with  debts — ^legal  and 
eq^uitable  assets  apportioned.  3.  Application  of  assets — realty  de- 
vised to  pay  debts — realty  devised  not  charged — realty  appointed. 
4.  Application  of  assets — pecuniary  legacies — realty  charged — specific 
and  residuary  devises.  5.  The  like — residuary  personalty,  including 
lapsed   specific  bequests  —  descended   realty  —  pecuniary  legacies. 

6.  Residuary  realty  and  specific  devisesand  bequests  liable  pari  passu. 

7.  Estates  devised,  charged  with  debts  and  annuity,  marshalled  for 
legatees  and  annuitants — abatement.  8.  Direction  as  to  right  to 
contribution  between  pecuniary  legatees,  specific  devises,  and  resi- 
duary legatees  where  charge  of  legacies  on  real  estate.  9.  Debts 
having  been  paid  out  of  general  personalty,  and  part  of  realty  pass- 
ing by  residuary  devise,  pecuniary  legatees  not  entitled  to  marshal, 
and  specific  legatees  to  contribute  equally  with  the  devisees. 
10.  Legacies  payable  out  of  two  funds,  others  out  of  one  of  them  only 
— marshalling,  11.  Eeal  estate  charged  with  debts  resorted  to  in 
exoneration  of  personalty  in  favour  of  legatee — declaration  as  to 
possible  future  augmentation  of  personalty      -        Pages  1596- — 1604 

Notes  : — Marshalling — Order  in  which  assets  are  applied  in  payment  of 
debts — Marshalling  so  as  to  enforce  the  order  of  assets — Marshalling 
between  legal  and  equitable  assets     ....        1604 — 1608 

Section  XXX. — Becoupino. 

Forms  : — 1.  Executors  to  stand  in  creditors'  or  legatees'  place.  2.  The 
like — inquiry  and  declaration.  3.  Where  executor  has  compounded, 
to  be  recouped  actual  amounts.  4.  Recouping  realty  amount  applied 
for  payment  of  debts  1608,  1609 

Notes 1609 

Section  XXXI. — Tenant  foe  Life  of  Residue. 

Forms  : — 1.  Inquiries  as  to  clear  residue,  and  investments  and  dividends. 
2.  The  like — two  testators^ — right  of  tenant  for  life — contingent 
legacies.  3.  Inquiry  as  to  capital  sufficient,  with  the  first  year's 
income  thereof,  to  pay  debts,  &c.  4.  Bights  of  tenants  for  life 
declared — children  and  descendants  to  take  per  stirpes — recouping 
tenants  for  life — costs — payment  of  income.  5.  Tenant  for  life  of 
residue  declared  not  entitled  to  enjoyment  in  specie  and  conversion 
of  leaseholds  at  end  of  year.  6.  Declaration  that  testator  intended 
property  to  be  enjoyed  in  specie,  and  that  a  reversion  ought  not  to  be 
sold.  7.  Inquiry  as  to  investments,  and  if  in  Consols,  and  as  to  divi- 
dends. 8.  Profits  of  business  declared  to  be  income.  9.  Apportion- 
ment between  tenant  for  life  and  remainderman — money  recovered 
on  insufficient  mortgage  security        -        -  -      1610 — 1616 

Notes  : — Conversion  as  between  tenant  for  life  and  remainderman — 
Residue,  corpus  and  income         ....  1616 — 1623 
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OHAPTBE  XLV. 

SETTLEMENT. 

Section  I. — Establishing,  Avoiding,  and  Eectifying  Settlements. 
(i.)  enforcing  agreement  foe  a  settlement. 

Forms  : — 1.  Enforcing  against  the  father's  representatives  his  agreement 
prior  to  and  in  consideration  of  the  marriage  to  settle  property  on 
his  daughter.  2.  Enforcing  parol  agreement  by  a  father  on  his 
daughter's  marriage  by  directing  an  assignment  of  the  residence, 
which  had  been  occupied  by  the  daughter  and  her  husband  since 
their  marriage.  3.  Enforcing  agreement  for  settlement  of  a  widow's 
property  on  her  second  marriage  against  the  trustee  of  her  first 
marriage  settlement.  4.  Post-nuptial  settlement — avoidance  on 
baniruptoy — wife  purchaser  in  good  faith  and  for  valuable  considera- 
tion - Pages  1624,  1625 

Notes  : — Enforcing  agreement  to  settle — ^Voluntary  settlements  binding 
on  settlor — After-acquired  property — Family  arrangements 

1626—1634 

(ll.)   AVOIDING   settlements. 

Forms  : — 1.  Voluntary  settlement  set  aside  for  improvidence  without 
fraud.  2.  Ee-settlement  set  aside  on  the  ground  of  mistake,  subject 
to  dealings '  with  the  property — ^vesting  interests  of  unborn  issue. 
3.  Settlement  upon  marriage  with  a  deceased  wife's  niece,  containing 
provisions  for  the  sebtlor's  children,  whether  by  the  former  or  by  the 
intended  marriage,  set  aside,  except  as  to  the  trust  for  the  settlor 
until  the  intended  marriage.  4.  Declaration  that  property  of  intended 
wife  not  bound  by  settlement — intended  husband  to  deliver  up  same 
to  be  cancelled.  5.  Trustees  of  settlement  set  aside  by  Court  to 
retain  costs  out  of  moneys  in  their  hands  1634 — 1637 

Notes  ; — Avoiding  settlement  --....  1637,  1638 

(ill.)  rectifying  settlements. 

Forms  : — 1.  Eectification  of  settlement  by  varying  power  of  appointment. 
2.  Eectification  of  settlement  to  correspond  with  marriage  articles 
by  excepting  certain  after-acquired  property.  3.  Eectification  of 
settlement  to  correspond  with  ante-nuptial  agreement  by  declaring 
pit  absolutely  entitled.  4.  Eectification  of  articles  and  settlement  in 
similar  case.  5.  Eectification  by  insertion  of  proviso  in  accordance 
with  Counsel's  draft.  6.  Eectification  of  settlement  executed  under 
mistake.  7.  Eectification  of  settlement  of  land — conveyances  to  be 
executed.  8.  Eectification  so  as  to  vest  legal  fee  simple  in  pit  in 
events  which  had  happened.  9.  Eectification  of  settlement  by 
inserting  a  power  of  appointment  by  the  wife — new  trustees 
appointed.  10.  Eectification  of  settlement  by  inserting  general 
power  of  appointment  by  settlors  before  limitation  to  next  of  kin. 
11.  The  like,  on  petition  under  Trustee  Eelief  Act,  now  Trustee  Act, 
1893,  B.  42 1638—1643 

Notes  : — Eectifying  settlements — jurisdiction  of  Court — Evidence — Pro- 
cedure—Costs  -        -        .        .  ...        1643—1646 

Section  II. — Execdtory  Settlements. 

Forms  : — 1.  Marriage  articles  carried  out — lands  to  be  settled.  2.  The 
like — lands  to  be  purchased.  3.  The  like — inquiries  as  to  trust 
estate,  incumbrances,  and  advances — new  trustee — leave  to  apply  as 
to  sale,  enfranchisement  or  demise.    4.  Marriage  articles  comprising 
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intended  wife's  share  of  real  estate  enforced  against  her  infant  child 
and  heir-at-law  in  an  action  by  her  husband  and  other  child — con- 
veyance directed  under  Trustee  Act,  1893,  uses  of  settlement  to  be 
executed.  5.  Lands  to  be  purchased  and  settled  pursuant  to  will — 
interim  investment.  6.  Inquiry  as  to  purchases  made- — and  pur- 
chased lands  and  future  purchases  to  be  settled.  7.  Settlement  to  be 
approved  and  executed — costs.  8.  Executory  devise — directions  for 
strict  settlement — heirlooms  and  chattels.  9.  Executory  devise 
executed  by  directing  a  conveyance  to  the  use  of  the  first  taker 
during  his  life,  with  the  remainder  to  his  first  and  other  sons  and 
daughters  as  purchasers  in  tail.  10.  Executory  devise — life  estates 
not  dispunishable  for  waste,  11.  Investment  in  land  to  bo  settled  to 
the  uses  of  the  settlement        ....        Pages  1646 — 1652 

Notes  : — Executory  trusts — ^marriage  articles — settlement  under  will — 
Investment  in  land .        1652^1657 


Section  III. — Peeforming  the  Trusts  of  Settlements. 

(l.)    CARRYING   SETTLEMENT   INTO    EXECUTION. 

Forms  : — 1.  Judgment  to  perform  trusts  of  settlement,  and  for  accounts 
and  inquiries  as  to  trust  estate  in  suit  cs.  q.  t.  2.  The  like,  in 
action  to  perform  the  trusts  and  for  partition.  3.  Trustees  of  settle- 
ment authorized  to  purchase  reversion  of  leasehold  property,  with 
provisions  for  compensating  tenants  for  lite  -         1657 — 1659 

Notes 1660 


(ll.)    RAISING   PORTIONS — ADVANCEMENT — HOTCHPOT, 

Forms  : — 1.  Declaration  that  portions  were  well  charged,  with  directions 
for  raising  them.  2.  Eaising  portions  —  advances — satisfaction. 
3.  Inquiries  as  to  advances  and  shares.  4.  Advancement  of  part  of 
a  son's  expectant  share  conditionally  on  his  executing  a  post-nuptial 
settlement.  5.  Hotchpot — life  interest  brought  into — inquiry  as  to 
value — inquirers  and  declarations  as  to  settled  and  appointed  property. 
6.  Advances  to  be  brought  into  hotchpot  -        -        1660— -1668 

Notes  : — Portions — Hotchpot  clause — Ademption  and  satisfaction — Ad- 
vancement           -  1663 — 1671 


(in.)    EXECUTION    OF   POWERS. 

Forms  : — 1.  Defect  in  execution  of  power  supplied.  2.  Defective  execu- 
tion, by  document  not  sealed  and  delivered,  of  a  power  to  appoint 
by  an  instrument  to  be  sealed  and  delivered,  &c,  aided.  3.  Appoint- 
ment set  aside  as  a  fraud  on  power.  4.  Declaration  that  married 
woman  absolutely  entitled  on  releasing  power.  5.  Declaration  as  to 
limitation  failing  for  want  of  words  of  inheritance     -        1671 — 1678 

Notes      -  -  -  -        -  -        1673—1678 


(IV.)  SANCTIONING  SALE  OF  LANDS  OR  MINERALS  SEPARATELY — TRUSTEE 
ACT,  1893,  S.  44,  AS  AMENDED  BY  TRUSTEE  AMENDMENT  ACT,  1894, 
SECT.  3. 

Forms  : — 1.  Trustees  empowered  to  sell  the  surface,  reserving  the 
minerals — and  also  to  sell  minerals  separately.  2.  The  like. 
3.  Mortgage  empowered  to  sell  minerals  apart  from  the  surface 

1678—1680 

Notes     ,,,,.,,        ,        ,        .        ,  1680 
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Section  IV. — Tenant  fok  Life  and  Remainderman. 

(l.)    TIMBER — REPAIES — POSSESSION   AND   MANAGEMENT. 

Forms: — 1.  Inquiry  as  to  timber  out  by  tenant  for  life  or  trustees.  2.  In- 
quiry as  to  timber,  in  suit  by  tenant  for  life  impeachable  for  waste. 
3.  Declaration  of  rights  of  equitable  tenant  for  life  as  to  timber,  and 
application  of  proceeds.  4.  Investment  of  proceeds  of  timber  cut  in 
due  course  of  management  by  tenant  for  life  impeachable  for  waste 
— payment  of  income — application  of  capital.  5.  Application  of 
proceeds  of  a  larch  plantation  which  has  been  devastated  by  a  storm, 
in  replanting  and  keeping  up  the  plantation.  6.  Order  in  Chambers 
for  sale  of  timber  by  auction — security — payment  of  proceeds  into 
Court.  7.  Declaration  that  tenant  for  life  of  leaseholds  is  not  liable  to 
repair.  8.  Inquiries  as  to  plate,  furniture,  &c.,  and  letting  mansions, 
renewing  leases,   repairs,   keeping  up    roads,    and    felling    timber. 

9.  Eents  to  be  applied  as  a  whole  in  keeping  down  annual  charges, 

10.  Female  tenant  for  life  let  into  possession  on  terms.  11.  Tenant 
for  life  let  into  possession  on  terms,  he  giving  security — Settled  Land 
Act,  1882,  sects.  2  (5)  and  (7),  53,  58  (1)  (vi),  (ix).  12.  Equitable 
tenant  for  life  let  into  possession  on  terms.  13.  Another  order — 
clause  as  to  mining  leases.  14.  Declaration  as  to  construction  of 
"  outgoings."  15.  Successive  tenants  for  life  of  minerals — right  to 
royalties    on    working — compensation    for   stoppage    of    working. 

16.  Leave   for  tenant  for  life  to   occupy  mansion — notice  to  quit. 

17.  Trustee  ordered  to  deliver  title  deeds  of  the  settled  property  to 
the  tenant  for  life.  18.  Trustees  of  settlement  authorized  to  raise  a 
sum  by  mortgage  for  the  purpose  of  rebuilding  the  mansion-house. 
19.  Trustees  authorized  to  sell  (1)  building  lease  by  auction; 
(2)  reversion  by  auction  or  privately.  20.  Trustees  of  settlement 
authorized  to  advance  sum  to  tenant  for  life  on  his  bond  and  under- 
taking. 21.  Life  estate  declared  not  forfeited — costs  charged  on  life 
estate Pages  1681—1693 

Notes  ; — Tenant  for  life  and  remainderman — Eights  and  liabilities 

1693—1700 

(ll.)    IMPROVEMENT     OP    LAND    AND    LIMITED     OWNERS'     RESIDENCES     ACTS, 

1864,  1870,  1871,  1899  (27  &  28  V.  c.  114 ;  33  &  84  V.  c.  56 ;  34  &  35 
V.  c.  84 ;  62  &  63  V.  c.  46) ;  board  of  agriculture  act,  1889 
(52  &  53  V.  c.  80). 

Forms  : — 1.  Order  under  these  Acts  authorizing  the  Board  of  Agriculture 
to  proceed.     2.  The  like  -        -        -        -  -  1700,  1701 

Notes 1701,1702 


(ill.)  renewing  leases — admission  to  copyholds — contribution. 

Forms  : — 1.  Inquiries  as  to  leaseholds,  renewal,  and  receipt  of  rents. 
2.  Inquiry  as  to  future  management  of  leasehold  estate.  3.  Inquiry 
as  to  leases  renewed — tenant  for  life  to  contribute — security. 
4.  Liability  of  tenant  for  life's  estate  for  loss  occasioned  by  not 
keeping  the  leasehold  and  copyhold  estates  renewed.  5.  Payment  of 
fine  on  renewal  by  tenant  for  life — period  of  ascertaining  proportion 
repayable.  6.  Apportionment  of  expenses  of  renewal  paid  by 
deceased  tenant  for  life — compound  and  simple  interest.  7.  Tenant 
for  life  to  procure  admission  to  copyholds — fines — costs  of  appointing 
new  trustees,  &c.,  to  be  raised  out  of  corpus  by  sale  or  mortgage — 
tenant  for  life  to  contribute  and  give  security.  8.  Ecclesiastical  lease 
no  longer  renewable^ — application  of  renewal  fund  and  proceeds  of 
sale^ — income  only  given  to  tenant  for.  life — Ecclesiastical  Com- 
missioners Act,  1860  (23  &  24  V.  o.  124).     9.     The  like— renewal 
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fund  to  be  returned  to  tenant  for  life — leave  to  sell  leasehold  interest 
in  the  tithe,  and  purchase  reversion  in  fee  of  the  glebe  from  the 
Ecclesiastical  Commrs.  10.  Enfranchisement  of  a  rectorial  manor, 
glebe,  and  demesnes,  held  by  testator  on  lease  for  lives 

Pages  1703—1710 

NoTKS  : — Obligation  to  renew — Expenses  of  renewal — Ecclesiastical  leases 
—23  &  24  V.  0.  124 -  1710—1712 

(iV.)    PEODUCTION    OF   CESTUI   QDE   VIE — CESTUI   QUE   VIE    ACT,    1707 
(6   ANNE,    0.    72). 

FoKMS: — 1.  Order  to  produce  v.  q.  v.  at  church  porch — 6  Anne,  c.  72. 

2.  Subsequent   order   to   produce    before   Commrs.   or   the   Court. 

3.  Final  Order — c.  g".  v.  not  being  produced  in  Court  -         1713 

Notes  : — Production  of  c.  q.  v.  under  6  Anne,  c.  72     •        -        •        1714 

(v.)    DISENTAILING   UNDER   FINES   AND    RECOVERIES   ACT,    1833 

(3  &  4  W.  IV.  c.  74). 

Forms  : — 1.  Consent  by  Court  as  protector  in  case  of  felony  and  limited 
to  letting  in  mortgage — ss.  33,  48,  49.  2.  Inquiry  as  to  legal  estate 
— infant— protector — beneficiaries — ss,  33,  48.  3.  Inquiry  who  is 
entitled,  and  as  to  charges.  4.  Further  order.  5.  Declaration  of 
title,  under  disentailing  deed,  to  past  and  future  rents,  and  personal 
estate  to  be  invested,  &c. — s.  71.  6.  Point  of  law — declaration  that 
estate  tail  under  shifting  limitation  barred        -        •        -  1715,  1716 

Notes  1717—1719 

Section  V.— Settled  Estates  Act,  1877  (40  &  41  V.  c  18). 

(l.)    PRELIMINARY   ORDERS   AND   PROCEEDINGS. 

Forms  : — 1.  Order  on  summons  appointing  guardian  to  infant  to  make  or 
consent  to  an  application — s.  49 — Settled  Estates  Act  Orders,  1878, 
5,  6,  8,  9,  10,  12.  2.  Order  on  summons  appointing  guardian  to 
infant  to  be  served  with  notice,  or  to  make  a  notification  under 
ss.  26,  49 — O.  5 — 10, 12.  3.  Order  on  summons  authorizing  committee 
on  behalf  of  lunatic  tenant  in  tail  to  make  or  consent  to  application, 
or  notify  his  assent,  dissent,  or  submission — s.  49 — O.  6 — 9.  4.  Order 
for  service  of  notice  on  person  of  unsound  mind,  or  ex  jur. — s.  26 — 
0.  4.  5.  Order  dispensing  with  service  of  notice — s.  27.  6.  Order 
for  leave  to  appear  after  advertisement  of  the  application — s.  31 — 
O.  19.  7.  Order  on  ex  parte  summons  for  examination  of  a  married 
woman— ss.  50,  51—0.  13,  14  ...  1719—1722 

(ll.)    LEASING   POWERS. 

Forms: — 1.  Order  vesting  powers  of  granting  building,  agricultural  or 
occupation  leases.  2.  Eeservation  of  rights  of  class  of  absent  per- 
sons on  vesting  leasing  powers — s.  29.  3.  Order  vesting  power  to 
grant  mining  leases — ss.  4 — 15.  4.  Directions  to  appoint  trustees 
to  exercise  leasing  powers,  or  receive  rents  reserved — ss.  13,  34. 
5.  Order  approving  preliminary  contract  for  building  leases  and 
vesting  powers.  6.  Contract  for  a  particular  lease  approved — 
ss.  5,  10,  12 — 0.25.  7.  Order  varied  by  omitting  the  direction  for 
settlement  of  the  leases  in  Chambers— s.  15.  8.  New  lease  to  be 
granted  on  surrender  of  the  old  lease,  on  terms  and  conditions  set 
forth  in  the  petition  1722—1731 

(ill.)    SALES   AND    RB-INVBSTMBNTS. 

Forms: — 1.  Order  for  sale  of  estates— s.  16.  2.  Direction  to  appoint 
trustees  for  the  purpose  of  receiving  proceeds  of  sale.  3.  Minerals 
exempted  from  sale— ss.  16,  19.    4.  Minerals  to  be  sold  separately 
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from  the  surface — ss.  16,  19.  5.  Sale  of  minerals  apart  from  the 
surface.  6.  Sale  of  shares  included  in  settlements  and  sub-settle- 
ments, either  separately,  or  with  shares  not  settled,  and  with  or 
without  minerals — ss.  16,  19.  7.  Saving  interests  of  persons  not 
served — s.  29.  8.  Contract  for  sale  approved,  and  to  be  carried  into 
effect.  9.  Inquiry  whether  sale  of  timber  proper,  and  if  so,  leave  to 
apply  in  Chambers  for  such  sale.  10.  Interim  investment  on 
mortgage.  11.  Order  approving  agreements  for  sale  of  lands,  and 
purchase  of  ground  rents — inquiry  as  to  title — set-off  of  purchase- 
moneys — mutual  conveyances.  12.  Order  for  sale  of  estate  of  infants 
contingently  entitled.  18.  Sale  of  copyholds  under  Settled  Estates 
Act,  1877,  by  trustees  appointed  under  Settled  Land  Act,  1882 

Pages  1731—1738 

(iV.)  LADING   ODT   FOR   STREETS,    ROADS,   AND    OTHER   WORKS — DEDICATION. 

Forms: — 1.  Laying  out  streets,  roads,  &c.— ss.  20—22.  2.  Laying  out 
part  in  roads — ss.  20,  21.  3.  Laying  out  parts  according  to 
surveyor's  report — costs  and  expenses.  4.  The  like — trustees  to 
concur  with  other  part  owners^acts  necessary  for  dedication — rights 
of  way      -  -  •        .  .        •  1738—1740 

Notes  i^Jurisdiction — Procedure — ^Lease — Authorizing  sales 

1740—1743 

Section  VI. — Settled  Land  Acts, 

(l.)    PRELIMINARY. 

Form  ;— Titles  of  orders  under  Settled  Land  Acts,  1882  to  1890,  B.S.C. 
(December)  1882 — formal  part  of  orders  under  Settled  Land  Act,  1882 

1743,  1744 

Notes  :— Settled  Land  Acts— Settlement— Settled  land — Powers  of  Court 
—Procedure — Costs  under  the  Acts ...        -  1744^—1748 

(ll.)    EXERCISE    OP   powers   ON   BEHALF   OF   INFANT. 

Forms  : — 1.  Person  appointed  to  exercise  powers  of  tenant  for  life  on  behalf 
of  infant  under  Settled  Land  Act,  1882,  s.  60.  2.  The  like— on  behalf 
of  infant,  for  purpose  of  particular  contract  under  ss.  3 — 5,  and 
16—20,  31.  3.  The  liie— under  ss.  6—13,  16—20,  59— on  behalf  of 
infant  seized  in  fee  simple — leasing  powers.  4.  The  like — general 
powers  within  specified  limits — ss.  55 — 60.  -  1748,  1749 

Notes  : — Tenant  for  life — Persons  having  powers  of  a  tenant  for  life — 
Infant — Lunatic — Dealings  between  tenant  for  life  and  the  estate — ■ 
Powers  of  tenant  for  life — Notice  to  trustees  -  1749 — 1756 

(ill.)    TRUSTEES    UNDER   THE   ACTS. 

Forms  : — 1.  Common  form  of  order  for  appointment  of  trustees  for  the 
purposes  of  the  Settled  Land  Act,  1882,  s.  38.  2.  The  like,  on 
behalf  of  infant,  for  purposes  of  particular  sale — Settled  Land  Act, 
1882,  ss.  3—13,  and  16—20  -  1756,  1757 

Notes  : — -Trustees  for  the  purposes  of  the  Act — Appointment  by  the 
Court  •  -         •  1757—1759 

(IV.)    LEASES. 

Forms: — 1.  Order  to  grant  particular  lease  where  no  contract  has  been 
entered  into — Settled  Land  Act,  1882,  s.  10,  and  Settled  Land  Act, 
1890,  s.  10.     2.  Order  to  grant  particular  lease  where  tenant  for  life 
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has  entered  into  a  contract — Settled  Land  Act,  1882,  s.  10,  and 
Settled  Land  Act,  1890,  s.  10.  3.  Lease  of  mansion  house — ^Settled 
Land  Act,  1890,  s.  10.  4.  Liberty  to  grant  leases — Settled  Land 
Act,  1882,  s.  10.  5.  Liability  to  make  grants  for  building  purposes 
pending  action  in  Chancery  Division — Settled  Land  Act,  1882,  s.  10. 

6.  Mining  lease — variation  according  to  circumstances  of  the  district — 
Settled  Land  Act,  1882,  s.  10.  7.  Order  for  payment  into  Court  by 
lessee  under  a  mining  lease — Settled  Land  Act,  1882,  s.  11.  8.  Settle- 
ment by  way  of  trust  for  sale — applicant  declared  to  be  tenant  for 
life — leave  to  exercise  powers  of  accepting  surrenders  and  making 
new  leases — Settled  Land  Act,  1882,  ss.  6 — 13,  63,  and  Act  of 
1884,  s.  7  -         •         -         -  -        Pages  1759—1761 

NoTKS  : — Leases 1762 — 1764 

(v.)    SALES,    CONTRACTS,    AND    OTHEE   DISPOSITIONS. 

Forms  : — 1.  Order  for  leave  to  sell  the  mansion-house,  or  timber  or 
chattels — Settled  Land  Act,  1882,  ss.  35  or  37 — Settled  Land  Act, 
1890,  s.  10.  2.  Leave  to  tenant  for  life  to  sell  specific  heirlooms — 
s.  37.  3.  Leave  to  sell  specified  heirlooms,  pending  decision  of 
question  as  to  re-investment  of  proceeds.  4.  Declaration  as  to 
application  of  proceeds  of  heirlooms  in  discharge  of  incumbrances. 
5.  Costs  of  sale  by  several  persons  constituting  tenant  for  life  and 
employing  separate  solicitors  allowed  and  paid  out  of  proceeds  of 
sale.  6.  Application  of  proceeds  of  sale  of  heirlooms  for  repair  of 
unsold    heirlooms — salvage — Settled    Land    Act,    1882,   s.   37   (2). 

7.  Costs  of  attempted  sale  charged  on  settled  land — Settled  Land 
Act,  1882,  s.  21  (10).  8.  Enforcing  contract,  «Scc.— s.  31.  9.  Order 
for  payment  into  Court  by  purchaser  of  purchase-money  of  settled 
land,  timber,  or  chattels — Settled  Land  Act,  1882,  s.  22  and  E.  13 

1764—1767 

Notes  : — Sales — Mansion-house — Heirlooms — Timber — Contracts — Uni- 
versities and  Colleges  Estates  Act,  1898  -         -         -  1767—1769 

(VI.)    APPLICATION   OF   MONEY   UNDER   THE    ACTS. 

Forms  :— 1.  Investment — Settled  Land  Act,  1882,  s.  22  (3).  2.  Applica- 
tion of  money  paid  for  a  lease  or  reversion — Settled  Land  Act,  1882, 
s.  34  ...  .  .  .        .     1770 

Notes  : — Capital  money — Payment  of  capital  money  into  Court — Appli- 
cation of  capital  money — Investments-Money  arising  otherwise  than 
under  the  Act — Money  arising  from  limited  interest  1770 — 1775 

*  (VII.)    IMPROVEMENTS   AND   MANAGEMENT. 

Forms  : — 1.  Scheme  for  improvement — appointment  of  surveyor — appli- 
cation of  capital  money — Settled  Land  Act,  1882,  s.  26.  2.  Adopting 
scheme  for  improvements  to  be  paid  for  out  of  compensation  money 
for  land  taken  by  a  railway  company — Settled  Land  Act,  1882,  s.  26. 
3.  Leave  to  apply  capital  money  in  improvements — Settled  Land 
Act,  1882,  s.  26  (2)  (iii).  4.  Approval  of  proceedings  for  protection 
of  land  before  the  House  of  Lords— Settled  Land  Act,  1882,  s.  36. 
5.  Application  of  capital  money — improvements — mansion-house — 
alterations  and  additions  with  a  view  to  letting — Settled  Land  Act, 
1882,  s.  25— Settled  Land  Act,  1890,  s.  13  (ii)    -        •        1775—1777 

Notes  : — Improvement — Scheme — proceedings  for  protection  of  land 

1777—1780 

(,V1II.)    settlement  by  WAY   OF  TRUST  FOR   SALE         ■  -  1781,  1782 
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CHAPTEE  XLYI. 

PARTITION   AND   SALE. 

Section  I.— Oedees  under  the  Paktition  Acts,  1868,  1876  (31  &  32  V. 
c.  40  ;  39  &  40  V.  c.  17). 

FoEMS : — 1.  Sale  at  request  of  persons  entitled  to  less  than  a  moiety — 
where  all  the  parties  interested  are  not  before  the  Court — inquiry 
whether   sale   or  partition  preferable — Partition    Act,    1868,   s.    3. 

2.  Like  order,  with  inquiry  as  to  incumbrances — Partition  Act,  s.  3. 

3.  Like  order  where  there  are  infants — Accounts  of  rents  and  profits 
and  repairs.  4.  Sale  at  request  of  persons  interested  in  a  mpiety  or 
upwards ;  Partition  Act,  1868,  s.  4.  5.  The  like,  with  inquiry  as  to 
incumbrances.  6.  The  like,  with  inquiries  as  to  receipt  of  rents  and 
profits,  and  as  to  particular  incumbrancer.  7.  Short  form  of  judg- 
ment where  plaintiffs  admit  that  all  persons  interested  are  not 
parties  to  action — Partition  Act,  1868,  s.  4.  8.  Account  and  inquiry 
as  to  permanent  improvements  by  tenant  in  common.  9.  Account 
of  rents  and  profits,  and  repairs  and  outgoings.  10.  Inquiry  as  to 
rents  received,  and  as  to  occupation  rent.  11.  Inquiry  whether 
contract  beneficial,  and  if  not,  direction  for  sale — Partition  Act,  1868, 
s.  8.  12.  Conditional  agreement  for  a  sale  in  a  partition  action 
approved  on  behalf  of  an  infant  pit.  13.  Sale  (out  of  Court)  instead 
of  partition — share  of  infant  pit  requesting  sale  to  be  earmarked  as 
real  estate — Partition  Act,  1876,  s.  6 — judgment — order  on  summons 
in  Chambers  subsequent  to  judgment— order  on  further  considera- 
tion. 14.  Sale  instead  of  partition — infant  pits  entitled  to  one 
undivided  third — defts  to  remaining  two-thirds — inquiries  in  such 
case — ^infant  pits  declared  trustees  for  purchaser — Partition  Act,  1868, 
s.  4.  15.  Undertaking  to  purchase  infant's  share — ^valuation — 
Partition  Act,  1868,  s.  5.  16.  Liberty  to  bid,  and  to  set  off  purchase- 
money — Partition  Act,  1868,  s.  6.  17.  Liberty  to  purchase  and  bid  at 
sale — Partition  Act,  1868,  s.  5.  18.  Time  fixed  for  distribution  of 
proceeds  of  sale,  and  advertisements  directed — Partition  Act,  1876, 
s.  4.  19.  Sale  of  property  of  a  botanic  garden  company  after  adver- 
tisements for  claimants.  20.  Order  dispensing  with  service  of  notice 
of  judgment,  and  directing  advertisements — Partition  Act,  1876,  s.  3. 

21.  Subsequent    order    for    sale — Partition    Act,    1886,    ss.    3,    4. 

22.  Judgment  for  sale  out  of  Court  in  partition  action  under 
O.  LI,  1a,  where  circumstances  special — Partition  Act;  1868,  s.  4 

23.  Sale  out  of  Court  in  partition  action  at  the  request  of  pit  and  all 
the  defts  sui  juris  beneficially  interested,  with  consequent  directions 
— Partition  Act,  1869,  s.  8.  24.  Sale  of  part  and  partition  of  part, 
on  further  consideration.  25.  Alternative  order  for  sale,  <or  for 
partition  on  result  of  inquiries — Partition  Act,  1868,  s.  4 

Pages  1783—1800 

Notes  :— Bight  to  partition— Title— Partition  Acts,  1868, 1876  (31  &  32  V. 
c.  40 ;  39  &  40  V.  c.  17) — Sale  in  lieu  of  partition — request  for  sale 
— Sale  out  of  Court— Parties  to  actions  for  partition — service — 
further  consideration — Account  of  rents — Costs        -  1800 — 1810 

Section  II. — Partition. 

■PoEMs: — 1.  Partition  in  Chambers  subject  to  inquiries  directed,  with 
special  inquiries  as  to  moneys  laid  out  in  improvements.  2.  Parti- 
tion in  Chambers  on  further  consideration,  with  directions  as  to 
deeds  and  costs  where  infant  interested.  3.  Partition  by  commis- 
sioners named  of  lands  in  a  colony  subject  to  rent-charges.  4.  Special 
inquiries  as  to  shares— occupation  rents^timber  cut,  and  stone,  &c., 
quarried — -repairs — accounts — commission  of  partition  to  issue. 
5.  Partition  in  aocordatlce  with  agreement— allowance  for  equality 
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of  partition.  6.  Partition  of  advowson — presentation  to  be  alternate 
— persons  under  whom  deft  claimed  having  presented,  pit  to  have 
next  turn.  7.  Next  presentation  to  be  by  lot,  and  after  presentation 
advowson  to  be  sold.  8.  Costs  payable  by  parties  under  disability 
charged  on  their  shares.  9.  Costs  of  parties  improperly  served  and 
of  unnecessary  evidence  disallowed  the  pits     -        Pages  1811 — 1818 

Notes  : — Partition  by  commission,  or  in  Chambers — Conveyances — parties 
under  disability — Title  deeds — Partition  under  the  Inolosure  Acts, 
1845— 1876— Partition  under  Settled  Land  Acts       -  1818—1822 

Section  III. — Ascbrtaining  Bodndaeibs. 

Form  : — Ascertaining  boundaries  of  land  at  suit  of  grantee  of  rentoharge 
thereon 1822,  1823 

Notes 1823,  1824 


FOEMS 

OF 

JUDGMENTS  AND  ORDEKS. 


CHAPTER  XXXVII. 

MARRIED   AVOMEN. 


Section  I. — Married  Woman  Plaintiff  or  Defendant. 

1.  Judgment  against  a  Married  Woman  Deft  in  respect  of  contract 

during  coverture. 

After  the  words  adjudicating  recovery,  or  ordering  "payment,  of  money 
and  costs  (if  any),  continue  as  follows  : — 

[if  the  married  woman  is  one  of  several  defendants']  and  as  regards 
the  defendant  \name  of  married  woman]  such  sum  of  money  and  costs 
to  be  payable  out  of  the  separate  property  of  the  said  defendant 
which  she  is  now  or  may  hereafter  be  possessed  of  or  entitled  to,  and 
any  property  which  she  may  hereafter  while  discovert,  be  possessed 
of  or  entitled  to  and  not  otherwise :.  Provided  that  nothing  herein 
contained  shall  render  available  to  satisfy  this  judgment  [or  order] 
any  separate  property  which  at  the  time  of  entering  into  the  contract 
sued  on  in  this  action,  or  thereafter,  she  was  or  may  be  restrained  from 
anticipating,  unless  by  reason  of  sect.  19  of  the  Married  Women's 
Property  Act,  1882,  such  property  shall  be  available  to  satisfy  this 
judgment  [or  order]  notwithstanding  such  restriction. 

2.  The  Like  Judgment  against  a  Widow  or  Divorced  Woman  Deft. 

After  the  words  adjudicating  recovery,  or  ordering  payment,  of  money 
and  costs  (if  any),  continue  as  follows  : — 

[if  the  widow  or  divorced  woman,  is  one  of  several  defendants]  and  as 
regards  the  defendant  [name  of  widow,  or  divorced  woman]  such  sum 
of  money  and  costs  to  be  payable  out  of  such  property  of  the  said 
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defendant  as  during  her  coverture  was  ter  separate  property  and  any 
property  which  she  is  now  or  may  hereafter  while  discovert  be 
possessed  of  or  entitled  to,  and  not  otherwise  :  Provided  that  nothing 
herein  contained  shall  render  available  to  satisfy  this  judgment  [or 
order]  any  separate  property  which  she  was  during  her  coverture  is 
now  or  may  hereafter  be  restrained  from  anticipating,  unless  by 
reason  of  sect.  19  of  the  Married  Women's  Property  Act,  1882,  such 
property  shall  be  available  to  satisfy  this  judgment  [or  order]  not- 
withstanding such  restriction. 

3.  Judgment  against  a  Married  Woman  Deft  in  respect  of  ante- 

nuptial contract,  or  tort. 

After  the  words  adjudicating  recovery,  or  ordering  payment,  of  money 
and  costs  (if  any),  continue  as  follows  : — 

[if  the  married  woman  is  one  of  several  defendants]  and  as  regards  the 
defendant  [name  of  married  woman']  such  sum  of  money  and  costs  to 
be  payable  out  of  the  separate  property  of  the  said  defendant  which 
she  is  now  or  may  hereafter  be  possessed  of  or  entitled  to,  and  any 
property  which  she  may  hereafter  while  discovert  be  possessed  of  or 
entitled  to  and  not  otherwise  :  Provided  that  nothing  herein  con- 
tained shall  render  available  to  satisfy  this  judgment  [or  order]  any 
separate  property  which  she  is  now  or  may  hereafter  be  restrained 
from  anticipating,  unless  by  reason  of  sect.  19  of  the  Married  Women's 
Property  Act,  1882,  such  property  shall  be  available  to  satisfy  this 
judgment  [or  order]  notwithstanding  such  restriction. 

4.  The  Like  Judgment  against  a  Widow  or  Divorced  Woman  Deft. 

After  the  words  adjudicating  recovery,  or  ordering  payment,  of  money 
and  costs  (if  any),  continue  as  follows  : — 

[if  the  widow,  or  divorced  woman,  is  one  of  several  defendants]  and 
as  regards  the  defendant  [name  of  widow  or  divorced  woman]  such  sum 
of  money  and  costs  to  be  payable  out  of  such  property  of  the  said 
defendant  as  during  her  coverture  was  her  separate  property,  and 
any  property  which  she  is  now  or  may  hereafter  while  discovert  be 
possessed  of  or  entitled  to  and  not  otherwise  :  Provided  that  nothing 
herein  contained  shall  render  available  to  satisfy  this  judgment  [or 
order]  any  separate  property  which  she  was  during  her  coverture  is 
now  or  may  hereafter  be  restrained  from  anticipating,  unless  by 
reason  of  sect.  19  of  the  Married  Women's  Property  Act,  1882,  such 
property  shall  be  available  to  satisfy  this  judgment  [or  order]  not- 
withstanding such  restriction. 

5.  Judgment  against  Married  Women  or  Widow  Deft  as  Executrix. 

After  the  words  adjudicating  recovery,  or  ordering  payment,  of  money 
and  costs  (if  any),  continue  asfolloios : — 

Such  sum  of  money  and  costs  to  be  payable  out  of  the  estate  of 
the  above-named  testator  A.  come   to  the  hands  of  the  Deft  as 


SECT.  I.J.    Married   Woman  Plaintiff  or  Defendant.  849 

executrix  of  his  will,  but  if  such  estate  should  not  be  sufi&cient  for 
the  payment  of  such  sum  and  costs  in  full  the  balance  is  to  be  payable 
out  of  (follow  Forms  3  or  4  as  the  case  may  he). — See  Millar  v.  Keane, 
24  L.  R.  Ir.  49,  fol.  in  Cochle  v.  Treacy,  [1896]  2  I.  R.  267. 

6.  Judgment  against  Married  Woman  Pit,  for  Costs. 
Order  that  the  Pit  [married  woman)  do  pay  to  the  Deft  his  costs  of 
this  action,  such  costs  to  be  taxed  by  the  taxing  master  and  to  be 
payable  {folloio  Form  3,  ante,  and  add)  Liberty  to  apply  for  payment 
out  of  any  property  which  is  subject  to  restraint  on  anticipation. 

7.  Judgment  against  a  Firm  in  which  a  Married  Woman  is  a 

Partner. 

After  the  words  adjudicating  recovery,  or  ordering  payment,  of  money 
and  costs  (if  any),  continue  as  follows  : — 

But  as  regards  A.  B.  (quarried  woman),  a  partner  in  the  Deft  firm, 
execution  hereon  is  limited  to  the  separate  property  (folloio  Form  1, 
ante). 

8.  Interest  of  Married  Woman  PU  charged  with  Trustees'  Costs 

notwithstanding  Restraint. 
This  Court  being  of  opinion  that  it  has  jurisdiction  to  make  an 
order  under  sect.  2  of  the  Married  Women's  Property  Act,  1893,  and 
that  it  is  a  proper  case  to  make  such  order,  This  Court  doth  order  that 
it  be  referred  to  the  taxing  master  to  tax  the  costs  of  the  Defts  of  this 
motion.  And  It  is  ordered  that  the  Defts  be  at  liberty  notwith- 
standing the  restraint  from  anticipation  imposed  by  the  will  of  the 
above-named  testator  D.  G.,  and  the  above-mentioned  indenture, 
dated  &c.,  to  apply  one  half  of  the  income  accrued,  and  as  it  accrues, 
due  of  the  Pit's  settled  shares  under  the  said  wUl  and  indenture  in 
payment  of  the  sum  of  £ — ,  the  amount  of  their  taxed  costs  of  this 
action  and  of  their  said  costs  of  this  motion  to  be  taxed  as  aforesaid. — 
Re  Godfrey,  Thorne  George  v.  G.,  Romer,  J.,  31  Oct.  1894,  A.  0330 ; 
71L.  T.  568;  72  L.  T.  8  ;  43  W.  R.  244. 

SOTBS. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  s.  1,  M.  W.  P.  Act, 
sub-s.  (2),  "a  married  woman  shall  be  capable  of  entering  into  and  rendering  1882. 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate  property  on 
any  contract,  and  of  suing  and  being  sued,  in  contract  or  in  tort,  or  other- 
wise, in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband  need  not  be 
joined  with  her  as  Pit  or  Deft,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her ;  and  any  damages  or 
costs  recovered  by  her  in  any  such  action  or  proceeding  shall  be  her  separate 
property ;  and  any  damages  or  costs  recovered  against  her  in  any  such 
action  or  proceeding  shall  be  payable  out  of  her  separate  property,  and  not 
otherwise  "  ;  but  see  sect.  1  of  M.  W.  P.  Act,  1893,  inf.  p.  853. 

By  O.  XVI,  16,  married  women  may  sue  and  be  sued,  as  provided  by  the 
Married  Women's  Property  Act,  1882. 

Under  O.  xvn,  1,  a  cause  or  matter  shall  not  become  abated  by  the  No  abate- 
marriage,  &c.  of  any  of  the  parties  if  the  cause  of  action  survive  or  con-  ment  by 
tinue.     By  r.  2,  in  case  of  the  marriage,  &c.  of  any  party  to  a  cause  or  marriage. 
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matter,  the  Court  or  a  Judge  may,  if  it  be  deemed  necessary  for  the  complete 
settlement  of  all  questions  involved  in  the  action,  order  that  the  husband, 
&c.  be  made  a  party  or  be  served  with  notice  in  manner  thereinafter  pre- 
scribed ;  and  r.  4  provides  that  where  by  reason  of  marriage,  &c.  occurring 
after  the  commencement  of  a  cause  or  matter,  and  causing  a  change  or 
transmission  of  interest  or  liability,  it  becomes  necessary  or  desirable  that 
any  person  not  already  a  party  should  be  made  a  party,  an  order  that  the 
proceedings  shall  be  carried  on  between  the  continuing  parties  and  such 
new  parties  may  be  obtained  e.x  parte  on  application  to  the  Court  or  Judge. 
An  application  under  r.  4  need  not  be  made  in  Court,  but  an  order  may  be 
obtained  as  of  course  :  Roffey  v.  Miller,  24  W.  E.  109  ;  Darcy  v.  Whittaker, 
33  L.  T.  778  ;  24  W.  R.  244 ;  sup.  Vol.  I.  pp.  117,  118. 


MAKBIED   WOMAN  PLAINTIFF. 

Description.         A  female  Pit  should  be  described  in  the  writ  as  "  spinster,"  "  widow,"  or 

"  married  woman  "  ;    and  so  in  an  originating  summons  :    Ee  Poinons, 

Sutton  V.  Martin,  1891,  W.  N.  139. 

Remedies  By  the  Married  Women's  Property  Act,  1882,  s.  12,  "  every  woman, 

of  married        whether  married  before  or  after  this  Act,  shall  have  in  her  own  name 

woman.  against  all  persons  whomsoever,  including  her  husband,  the  same  civil 

remedies  ....  for  the   protection   and   security   of   her   own   separate 

property,  as  if  such  property  belonged  to  her  as  a  feme  sole  ;   but,  except 

as  aforesaid,  no  husband  or  wife  shall  be  entitled  to  sue  the.  other  for  a 

tort." 

A  married  woman  may  sue  her  husband  for  the  return  of  her  personal 
property  detained  by  him  :  Lamer  v.  Lamer,  [1905]  2  K.  B.  539. 

An  action  for  false  imprisonment  and  malicious  prosecution  brought 
by  a  wife  in  domestic  service  against  her  husband  is  not  an  action  "  for  the 
protection  and  security  of  her  separate  property  within  the  section": 
Tinkley  v.  T.,  25  T.  L.  R.  264. 

The  Act  treats  goods  which  are  the  separate  property  of  the  wife  as  so 
entirely  her  own,  that  to  lay  them  in  an  indictment  for  larceny  as  the 
property  of  the  husband  will  be  bad  where  the  goods  were  stolen  from  the 
joint  establishment  of  the  husband  and  wife :  Rex  v.  Murray,  [1906]  2 
K.  B.  385. 

A  married  woman  was  held  to  become  "discovert"  within  the  Statute 
of  Limitations  (21  Jac.  1,  c.  16),  s.  7,  at  the  date  of  the  Married  Women's 
Property  Act,  1882,  so  that  time  ran  against  her  as  from  that  date  ;  Lowe 
V.  Fox,  15  Q.  B.  D.  667,  C.  A. ;  Weldon  v.  Neal,  51  L.  T.  289 ;  32  W.  R. 
828,  C.  A. 

Money  recovered  by  a  married  woman  in  an  action  under  the  Act  can  be 
attached  to  answer  a  judgment  against  her  :  Holtby  v.  Hodgson,  24  Q.  B.  D. 
103,  C.  A. ;  but  money  awarded  as  damages  to  the  wife  in  an  action  by  her 
and  her  husband  in  respect  of  personal  injuries  to  her  cannot  be  attached 
in  the  hands  of  their  solicitor  to  answer  a  judgment  debt  of  the  husband  : 
Beasley  v.  Eooney,  [1891]  1  Q.  B.  509. 

It  would  seem  that  in  sect.  1,  sub-sect.  (2),  the  use  of  the  words  "  such 
action  "  is  not  necessarily  confined  to  actions  by  the  wife  solely,  but  will 
apply  though  the  husband  is  joined :  Beasley  v.  Mooney,  [1891]  1  Q.  B. 
509 ;  but  see  Weldon  v.  Winslow,  13  Q.  B.  D.  784,  788,  C.  A. 

Where  two  married  women  presented  a  petition  for  appointment  of  new 
trustees,  the  husbands  being  joined  as  co-petitioners,  the  petition  was 
amended  by  striking  out  the  names  of  the  husbands  :  Be  Outwin,  27  Sol.  J. 
276. 

As  to  the  right  of  a  married  woman  to  sue  in  respect  of  her  interest  in  a 

partnership  of  which  she  is  a  member,  see  Eddowes  v.  Argentine  Loan  Co., 

62  L.  T.  603  ;  63  L.  T.  364. 

Undertaking        The  sole  undertaking  of  a  married  woman  as  to  damages  is  sufficient 

for  damages,    where  she  as  solo  Pit  is  entitled  to  an  injunction  :  Be  Prynne,  53  L.  T.  465 ; 
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1885,  W.  N.  144 ;   and  see  Pihe  v.  Cave,  62  L.  J.  CIi.  937 ;    68  L.   T. 
650. 

A  married  woman  suing  alone  cannot  be  required  to  give  security  for  Security  for 
costs  though  she  has  no  separate  property  available  for  execution  :  Re  Isaac,  costs. 
Jacob  V.  /.,  30  Ch.  D.  418 ;  12  App.  Ca.  206  ;  Threlfall  v.  Wilsmi,  8  P.  D. 
18 ;  secus,  where  she  is  appealing  without  a  next  friend :  Whiiiaker  v. 
Kershaw,  44  Ch.  D.  296,  C.  A. ;  or  if  she  chooses  to  sue  by  a  next  friend, 
because  then  he  alone  is  liable  to  the  Deft  for  costs  :  Re  Thompson,  Stevens 
V.  T.,  38  Ch.  D.  317,  C.  A. 

An  application  by  a  husband  against  his  wife  for  damages  under  an  Tort, 
undertaldng  given  by  her  on  an  injunction  subsequently  dissolved,  is  not 
in  the  nature  of  an  action  of  tort  TOthin  sect.  12  :  Hunt  v.  H.,  1886,  W.  N, 
243;  54  L.  J.  Ch.  289. 

Next  Friend. 

The  effect  of  the  Act  of  1882  and  0.  xvi,  16,  is  to  render  the  former 
practice,  under  which  a  married  woman  sued  as  Pit  by  a  next  friend  (as  to 
which  see  Seton,  4th  ed.  pp.  657  et  seg.),  in  most  cases  obsolete  ;  but  quaere 
whether  she  should  not  in  some  cases  still  sue  by  a  next  friend  :  Re  Jordan, 
Kino  V.  Picard,  1886,  W.  N.  6  ;  55  L.  J.  Ch.  330  ;  54  L.  T.  127  ;  34  W.  R. 
270. 

An  action  by  a  married  woman  suing  by  a  next  friend  will  be  dismissed 
with  costs  if  the  next  friend  does  not,  when  challenged,  produce  his 
authority  to  commence  the  action  :  Schjott  v.  S.,  19  Ch.  D.  94,  C.  A. 

The  Court  has  judicial  discretion  to  direct  a  next  friend  to  give  security 
for  costs  at  any  time  :  Mariano  v.  Mann,  14  Ch.  D.  419,  C.  A. 

Where  a  married  woman  sued  by  a  next  friend,  and  the  action  was  dis- 
missed because  he  made  default  in  giving  security  for  costs,  a  second  action 
by  another  next  friend  against  the  same  Defts  for  the  same  objects  was 
stayed  until  their  taxed  costs  of  the  first  action  were  paid :  Re  Payne, 
Randle  v.  Payne,  23  Ch.  D.  288,  C.  A.  ;  and  it  is  the  duty  of  a  married 
woman  to  select  a  next  friend  who  is  able  to  pay  costs,  if  necessary  :  S.  C. 

The  next  friend  of  a  married  woman  Pit,  although  she  might  have  sued 
without  a  next  friend,  is  liable  for  the  Pit's  costs  so  long  as  his  name  is  on 
the  record  :   Re  Glanvill,  Ellis  v.  Johnson,  31  Ch.  D.  541,  C.  A. 

As  sect.  1,  sub-sect,  (2),  is  limited  to  actions  relating  to  the  married 
woman  personally,  it  does  not  remove  her  incapacity  to  act  as  next  friend 
or  guardian  ad  litem  :  Re  D.  of  Somerset,  Thynne  v.  St.  Maur,  34  Ch.  D.  465. 

Costs  of  Married  Woman  Plaintiff. 

Where  a  married  woman,  suing  under  the  Act  of  1882,  is  ordered  to  pay  Under  Act  of 
costs,  separate  property,  bound  by  a  restraint  on  anticipation  when  the  1882. 
action  was  commended,  but  becoming  free  before  the  order  is  made,  can 
be  made  available  to  answer  the  costs :  Cox  v.  Bennett,  [1891]  1  Ch. 
617,  C.  A. ;  Re  Andrews,  Edwards  v.  Dewar,  30  Ch.  D.  159  ;  secu^,  where 
she  sues  by  a  next  friend :  Re  Olanvill,  Ellis  v.  Johnson,  31  Ch.  D. 
532,  CA. 

By  the  Married  Women's  Property  Act,  1893  (56  &  57  V.  c.  63),  s.  2,  Under  Act  of 
"  in  any  action  or  proceeding  now  or  hereafter  instituted  by  a  woman  or  by  1893. 
a  next  friend  on  her  behalf,  the  Court  before  which  such  action  or  proceeding 
is  pending  shall  have  jurisdiction  by  judgment  or  order  from  time  to 
time  to  order  payment  of  the  costs  of  the  opposite  party  out  of  property 
which  is  subject  to  a  restraint  on  anticipation,  and  may  enforce  such  pay- 
ment by  the  appointment  of  a  receiver  and  the  sale  of  the  property  or 
otherwise  as  may  be  just." 

The  section  applies  to  an  action  commenced  prior  to,  and  pending,  at 
the  date  of  the  passing  of  the  Act  (Dec.  5,  1893) :  Re  Godfrey,  Thome 
George  v.  Godfrey,  42  W.  R.  244 ;  72  L.  T.  8  ;   1895,  W.  N.  12  ;  63  L.  J.  Ch. 
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854,  C.  A. ;  but  not  to  an  order  for  payment  of  costs  made  before  the  Act 
came  into  operation  :  Re  Lumley,  Exp.  Hood-Barrs,  [1894]  3  Ch.  135,  C.  A. 

The  words  "  action  or  proceeding  instituted  "  mean  some  action  initiated 
by  a  woman  as  Pit,  and  do  not  include  any  motion  made  or  step  taken  by 
a  Deft,  e.g.,  an  appeal  by  a  married  woman  Deft  in  an  action  which  has  been 
dismissed  with  costs :  Hood-Barrs  v.  Cathcari,  [1894]  3  Ch.  376,  C.  A. ; 
a.^})TOYedm  Hood-Barrs  Y.  Heriot,  [1897]A.C.  177,H.L.;  orthe  entry  of  a 
caveat  by  a  married  woman  against  a  will  which  resulted  in  an  executor's 
probate  action  to  which  she  was  made  a  Deft :  Moran  v.  Place,  [1896] 
P.  214,  C.  A.  ;  or  a  petition  presented  by  a  married  woman  Deft :  Hollington 
V.  Dea/r,  1895,  W.  N.  35 ;  or  a  written  claim  to  goods  in  interpleader : 
Nunn  V.  Tyson,  [1901]  2  K.  B.  487 ;  or  a  summons  by  a  respondent  to  a 
petition  for  divorce  asking  that  the  decree  nisi  and  an  ex  parte  order  might 
be  varied:  Gordon  v.  Gordon,  [1904]  P.  163;  but  a  counter-claim  by  a 
married  woman  Deft  being  in  the  nature  of  a  cross-action  is  a  "  proceeding 
instituted  "  within  the  meaning  of  the  section  :  Hood-Barrs  v.  Cdlhcart, 
[1895]  1  Q.  B.  873.  An  application  by  a  married  woman  plaintiff  for 
judgment  or  a  new  trial  is  also  within  the  section  :  Dresel  v.  Ellis,  [1905] 
1  K.  B.  674. 

The  section  apphes  even  though  the  husband  is  joined  as  a  co-plaintiff 
if  it  appear  that  the  wife  is  the  real  plaintiff  :  Huntley  (Marchioness  of)  v. 
Gaskell,  [1905]  2  Ch.  656,  at  p.  670. 

A  married  woman  who  has  unsuccessfully  brought  an  action  against  the 
trustees  of  a  settlement  and  will  alleging  breaches  of  trust  was  ordered  to 
pay  their  costs  as  between  solr  and  client,  the  restraint  on  anticipation  of 
her  interest  being  removed  so  far  as  was  necessary  to  enable  her  to  do  so  : 
Re  Godfrey,  Thome  George  v.  Godfrey,  71  L.  T.  86  ;  63  L.  J.  Ch.  854 ;  1895, 
W.  N.  12;  one  half  of  the  income  being  appUed  yearly  by  the  trustees 
towards  the  payment  of  the  taxed  costs  until  the  whole  sum  was  repaid  : 
Re  Godfrey,  Thome  George  v.  Godfrey,  71  L.  T.  568  ;  72  L.  T.  8  ;  43  W.  R. 
244 ;   see  Form  8,  sup.  p.  849. 

Where  an  action  by  a  married  woman  is  dismissed  with  costs,  the  words 
"  with  liberty  to  apply  for  payment  out  of  any  property  which  is  subject 
to  a  restraint  on  anticipation  "  should  be  added  to  the  order  :  Davies  v. 
Treharris  Brewery  Co.,  1894,  W.  N.  198. 

Where  the  order  was  made  before  the  costs  had  been  taxed  the  Court 
did  not  order  a  receiver :  Huntley  (Marchioness  of)  v.  GasJcell,  [1905]  2 
Ch.  D.  656  at  p.  669. 

Where  an  order  has  been  made  dismissing  an  application  by  the  Deft  a 
married  woman  with  costs,  the  Court  or  a  Judge  has  power  in  a  subsequent 
order  appointing  a  receiver  to  direct  that  those  costs  should  be  paid  out  of 
property  subject  to  a  restraint  on  anticipation  :  Hood-Barrs  v.  Cathcart. 
[1895]  1  Q.  B.  873. 

The  onus  lies  on  the  married  woman  to  show  why  the  order  should  not 
be  made  :  Pawley  v.  Pawley,  [1905]  1  Ch.  593. 

Costs  payable  to  a  widow  may  be  set  off  against  costs  given  against  her 
during  coverture  in  a  previous  action  by  her :  Pelton  v.  Harrison  (No.  2), 
[1892]  1  Q.  B.  118,  C.  A. 

MABBIBD   WOMAN  DEFENDANT. 

Liability  to         The  liability  of  the  married  woman,  under  sect.  1,  sub-sect.  2,  of  tlie  Act 
be  sued.  of  1882  (v.  sup.  p.  849),  to  be  sued  otherwise  than  in  contract  is  general : 

Act  of  1882.  Whittaher  v.  Kershaw,  45  Ch.  D.  320,  C.  A. ;  but,  independently  of  the  Act 
of  1893  (v.  inf.  p.  853),  her  liability  under  the  sub-section  to  be  sued  in  con- 
tract depends  upon  the  possession  by  her  of  separate  property,  free  from  any 
restraint  on  anticipation  (see  sect.  19)  at  the  time  of  entering  into  the 
contract:  Stogdon  v.  Lee,  [1891]  1  Q.  B.  661,  C.  A.t  Palliser  v.  Gumey, 
19  Q.  B.  D.  519  ;  Re  Shahespear,  Deakin  v.  Lakin,  30  Ch.  D.  169  ;  Pelton  v. 
Harrison,  [1891]  2  Q.  B.  422,  C.  A.  ;    BraunMcinr.  Lewis,  64  L.  T.  265  : 
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Mverett  v.  Paxton,  65  L.  T.  383  ;  SofOaw  v.  Welsh,  [1899]  2  Q.  B.  419,  C.  A. ; 
therefore,  Pit  suing  her  on  a  contract  entered  into  before  the  Act  of  1893, 
must  prove  that  she  had  at  the  time  of  entering  into  the  contract  free 
separate  property,  as  to  which  she  might  reasonably  be  deemed  to  have 
contracted :  S.  GO. ;  Leah  v.  Driffield,  24  Q.  B.  D.  98  (not,  e.g.,  the  clothes 
of  herself  and  children,  S.  G. ;  and  where  at  the  time  of  the  contract  the 
married  woman  had  no  separate  estate  except  some  jewellery,  there  will 
be  no  presumption  that  she  intended  to  bind  her  jewellery :  In  re  Field- 
wick,  Johnson  v.  Adainson,  [1909]  1  Ch.  1) ;  secus,  where  the  action  is  not 
grounded  on  contract,  e.g.,  to  enforce  a  liability  on  her  part  to  refund  to 
or  indemnify  exors  or  trustees :  Whittaker  v.  Kershaw,  sup.  ;  and  his 
statement  of  claim  must  contain  an  allegation  that  she  has  separate 
property  :  Tetley  v.  Griffith,  1887,  W.  N.  218  ;  36  W.  R.  96 ;  57  L.  T.  673. 

As  the  Act  refers  to  future  contracts,  it  does  not  enlarge  the  liability  of 
the  married  woman  to  be  sued  in  respect  of  engagements  or  contracts 
entered  into  previously  to  the  Act :  Re  Boper.  R.  v.  Doncaster,  39  Ch.  D. 
482,  487  ;  Conolan  v.  Leyland,  27  Ch.  D.  632  ;  Re  March,  Mander  v.  Harris, 
27  Ch.  D.  166,  C.  A. ;   Tumbull  v.  Forman,  15  Q.  B.  D.  234,  C.  A. 

A  wife  is  liable  to  be  sued  by  her  husband  for  money  lent  by  him  to  her 
after  their  marriage,  or  paid  by  him  for  her  after  their  marriage  at  her 
request  made  before  or  after  the  marriage  :  Butler  v.  B.,  16  Q.  B.  D.  374, 
C.  A.  ;  but  not  for  money  lent  to  her  or  paid  for  her  before  their  marriage, 
as  the  Act  of  1882  has  not  destroyed  the  common  law  doctrine  of  unity  of 
person  :   S.  C.,  14  Q.  B.  D.  831. 

A  married  woman  cannot  be  ordered  to  maintain  her  father  under  the 
Poor  Law  Acts :   Pontypool  Union  v.  Buck,  [1906]  2  K.  B.  896. 

By  the  Married  Women's  Property  Act,  1893  (56  &  57  V.  c.  63),  s.  1,  Act  of  1893. 
"  every  contract  hereafter  entered  into  by  a  married  woman,  otherwise 
than  as  agent, — (a)  shall  be  deemed  to  be  a  contract  entered  into  by  her 
with  respect  to  and  to  bind  her  separate  property  whether  she  is  or  is  not, 
in  fact,  possessed  of  or  entitled  to  any  separate  property  at  the  time  when 
she  enters  into  such  contract ;  (b)  shall  bind  all  separate  property  which 
she  may  at  that  time  or  thereafter  be  possessed  of  or  entitled  to  ;  and 
(c)  shall  also  be  enforceable  by  process  of  law  against  all  property  which  she 
may  thereafter,  while  discovert,  be  possessed  of  or  entitled  to ;  provided 
that  nothing  in  this  section  contained  shall  render  available  to  satisfy 
any  liability  or  obligation  arising  out  of  such  contract  any  separate  property 
which  at  that  time  or  thereafter  she  is  restrained  from  anticipating." 

The  proviso  applies  to  all  the  preceding  clauses,  and  therefore  has  been 
held  to  protect  income,  subject  to  a  restraint  on  anticipation,  which  has 
accrued  due  after  the  divorce  of  the  feme :  Barnett  v.  Howard,  [1900]  2 
Q.  B.  784,  C.  A. ;  followed  in  Brown  v.  DimbUhy,  [1904]  1  K.  B.  28. 

It  does  not  matter  under  this  Act  whether  the  married  woman  had 
or  had  not  separate  estate  at  the  time,  or  whether  the  parties  to  the 
contract  did  or  did  not  know  that  she  was  a  married  woman  or  that  she 
was  contracting  as  agent.  If  she,  in  fact,  acted  as  agent  this  Act  does  not 
apply :  Paquin,  Ld.  v.  Beauclerk,  [1906]  A.  C.  148. 

The  contract  must  be  entered  into  for  the  first  time  after  the  passing 
of  the  Act,  and  a  mere  acknowledgment  since  the  Act  will  not  bring  the 
case  within  the  section  :  In  re  Wheeler,  Hankinson  v.  Hayter,  [1904]  2 
Ch.  66. 

The  trustees  of  the  separate  property  are  not  necessary  parties  :  Pih<;  v.  Trustees  of 
Fitzgihhon,  17  Ch.  D.  454,  C.  A.  ;  Be  Peace  and  Waller,  24  Ch.  D.  405,  407,  separate 
C.  A.  ;  Picard  v.  Hine,  5  Ch.  274  ;  Davies  v.  Jenkins,  6  Ch.  D.  728  ;  Flower  property 
V.  BuUer,  15  Ch.  D.  665  ;  Durrani  v.  Ricketts,  8  Q.  B.  D.  177  ;  but  any  order 
made  in  their  absence  must  be  without  prejudice  to  any  claims  they  may 
have  against  the  trust  estate :   Collett  v.  Dickenson,  11  Ch.  D.   687,  Re 
Peace  and  Waller,  sup. 

The  Court  will  not  grant  an  injunction  to  restrain  the  married  woman 
from  dealing  with  her  separate  estate  until  the  Pit  has  established  his  right 
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by  obtaining  judgment :  Robinson  v.  Pichering,  16  Ch.  D.  660,  C.  A. ; 
Nat.  Prov.  Bank  v.  Thomas,  24  W.  R.  1013. 

It  has  now  been  decided  (notwithstanding  authority  to  the  contrary,  see 
Hodgson  v.  Williamson,  15  Ch.  D.  87  ;  Vaughan  v.  Walker,  6  Ir.  Ch.  Rep. 
471 ;  8  Ir.  Ch.  Rep.  458  ;  Norton  v.  TiirviU,  2  P.  W.  144)  that  the  defence 
of  the  Statute  of  Limitations  is  available  in  respect  of  a  claim  against  the 
separate  estate  of  a  married  woman  :  Be  Lady  Hastings,  Hallet  v.  Hastings, 
35  Ch.  D.  94,  C.  A. ;  and  see  Re  Roper,  R.  v.  Doncasier,  39  Ch.  D.  482, 
489. 

A  divorced  wife  should  be  sued  in  her  maiden  name :  see  Evans  v. 
Carrington,  6  Jur.  N.  S.  368 ;  7  Jur.  N.  S.  197  ;  29  L.  J.  Ch.  330 ;  1  L.  T. 
229;  8  W.  R.  113;  Hamer  v.  Tilsley,  8  W.  R.  20 ;  1  Johns.  486;  29 
L.  J.  Ch.  32  ;  5  Jur.  N.  S.  1344. 


Ante-nuptial  Debts. 

By  the  Married  Women's  Property  Act,  1882,  s.  13,  "  A  woman  after  her 
marriage  shall  continue  to  be  liable  in  respect  and  to  the  extent  of  her 
separate  property  for  all  debts  contracted,  and  all  contracts  entered  into  or 
wrongs  committed  by  her  before  her  marriage,  including  any  sums  for  which 
she  may  be  liable  as  a  contributory  either  before  or  after  she  has  been  placed 
on  the  list  of  oontributories,  under  and  by  virtue  of  the  Acts  relating  to 
joint-stock  cos. ;  and  she  may  be  sued  for  any  such  debt  and  for  any  liability 
in  damages  or  otherwise  under  any  such  contract,  or  in  respect  of  any  such 
wrong ;  and  all  sums  recovered  against  her  in  respect  thereof  or  for  any 
costs  relating  thereto  shall  be  payable  out  of  her  separate  property ;  and  as 
between  her  and  her  husband,  unless  there  be  any  contract  between  them 
to  the  contrary,  her  separate  property  shall  be  deemed  to  be  primarily 
liable  for  all  such  debts,  contracts,  or  wrongs,  and  for  all  damages  or  costs 
recovered  in  respect  thereof :  Provided  always,  that  nothing  in  this  Act 
shall  operate  to  increase  or  diminish  the  liability  of  any  woman  married 
before  the  commencement  of  this  Act  for  any  such  debt,  contract,  or 
wrong  as  aforesaid,  except  as  to  any  separate  property  to  which  she  may 
become  entitled  by  virtue  of  this  Act,  and  to  which  she  would  not  have 
been  entitled  for  her  separate  use  under  the  Acts  hereby  repealed,  or  other- 
wise, if  this  Act  had  not  passed." 

A  judgment  in  respect  of  an  ante-nuptial  contract  cannot  be  enforced  by 
way  of  equitable  execution  against  her  separate  property  where  the 
restriction  against  anticipation  is  not  contained  in  a  settlement  of  her  own 
property  by  the  married  woman  herself :  Birmingham  Excelsior  Money 
Society  v.  Lane,  [1904]  1  K.  B.  35. 

A  judgment  debt  recovered  against  a  married  woman  during  a  former 
coverture  is  a  debt' contracted  before  her  marriage  within  this  section: 
Jay  V.  Robinson,  25  Q.  B.  D.  467,  C.  A. ;  Pelton  v.  Harrison,  [1891]  2  Q.  B. 
422,  C.  A. 

By  sect.  15,  the  husband  and  wife  may  be  jointly  sued  for  the  ante-nuptial 
debts  or  liabilities,  but  if  it  appears  that  the  husband  is  not  liable  (as  to 
which  V.  inf.  pp.  878,  879)  he  is  to  have  judgment  for  his  costs  of  defence 
whatever  may  be  the  result  of  the  action  against  the  wife  ;  and  if  it  appears 
that  he  is  liable  for  the  debt  or  damages  recovered  or  any  part  thereof  the 
judgment  to  the  extent  of  the  amount  for  which  the  husband  is  liable  is  to 
be  a  joint  judgment  against  the  husband  personally  and  against  the  wife 
as  to  her  separate  property ;  and  as  to  the  residue  a  separate  judgment 
against  the  wife  as  to  her  separate  property  only. 

As  to  the  liability  of  the  separate  property  in  respect  of  ante-nuptial 
debts,  V.  inf.  pp.  863,  878. 
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JUDGMEHT  AGAINST  MARRIED  WOMAN. 

Form. 

Under  the  Act  of  1882,  judgment  against  a  married  woman,  having 
regard  to  sect.  1,  sub-sect.  2,  and  sect.  19,  must  expressly  state  that  execu- 
tion is  to  be  limited  to  her  separate  property  not  subject  to  any  restraint  on 
anticipation,  unless  by  reason  of  sect.  19  of  the  Act  the  property  be  liable 
to  execution  notwithstanding  such  restraint :  ScoU  v.  Morley,  20  Q.  B.  D. 
120,  132  ;  and  see  Bursill  v.  Tanner,  13  Q.  B.  D.  691 ;  Nicholls  v.  Morgan, 
16  L.  R.  Ir.  409 ;  Johnstone  v.  Browne,  18  L.  R.  Ir.  428. 

Where  the  action  is  grounded  on  the  contract  of  a  married  woman,  who 
has  subsequently  become  discovert,  entered  into  by  her  during  coverture 
after  the  passing  of  the  M.  W.  P.  Act,  1882,  and  before  the  passing  of  the 
M.  W.  P.  Act,  1893,  the  judgment  must  be  according  to  the  form  in  Scott 
V.  Morley,  with  such  verbal  alterations  as  are  necessary  to  adapt  that 
form  to  a  judgment  against  a  widow :  Sofllaw  v.  Welch,  [1899]  2  Q.  B. 
419,  C.  A. ;  see  Pelton  v.  Harrison,  [1891]  2  Q.  B.  422,  C.  A. ;  Stogdon  v. 
Lee,  [1891]  1  Q.  B.  661,  C.  A. ;  PalUser  v.  Gurney,  19  Q.  B.  D.  519 ;  Re 
Shahespear,  Deakin  v.  LaJcin,  30  Ch.  D.  169 ;  Re  Wheeler's  Settlement, 
Briggs  v.  Ryan,  [1899]  2  Ch.  717,  C.  A. 

When  application  is  made  for  judgment  against  a  married  woman  in  Judgment  by 
default  of  appearance,  inasmuch  as  the  execution  will,  by  the  judgment,  default, 
be  limited  in  the  manner  directed  in  Scott  v.  Morley,  20  Q.  B.  D.  120  C.  A., 
it  will  not  be  necessary  in  any  case  to  require  an  allegation  to  be  inserted 
in  the  statement  of    claim  that    the  married  woman  was    entitled    to 
separate  estate  at  the  time  the  contract  was  entered  into  :  P.  M.  R.  17. 

As  to  the  form  of  judgment  where  the  husband  and  wife  are  jointly  sued  Ante-nuptial 
for  an  ante-nuptial  debt  or  liability,  see  Married  Women's  Property  Act,  debts. 
1882,  s.  15,  sup.  p.  854 ;  and  see  Birmingham  Excelsior  Money  Society  v. 
Lane,  [1904]  1  K.  B.  35. 

Where  a  married  woman  administratrix  is  ordered  to  pay  into  Court  a  Administra- 
sum  of  money  belonging  to  the  estate  of  the  intestate,  and  shown  by  her  tion. 
account  of  the  intestate's  personal  estate  to  be  in  her  possession,  and  there  is 
no  evidence  that  she  has  committed  a  devastavit,  the  order  should  be  in  the 
common  form,  and  if  she  fails  to  comply  with  the  order  the  Court  has  juris- 
diction to  make  an  order  for  attachment  against  her :  In  re  TurnbuU, 
[1900]  1  Ch.  180.  But  semble,  if  the  object  of  the  order  were  not  to  secure 
the  fund,  but  to  compel  her  to  make  good  loss  by  her  devastavit,  the  order 
must  be  in  the  form  prescribed  in  Scott  v.  Morley,  sup.,  and  no  attach- 
ment for  non-compliance  with  it  could  go  :   S.  G. 

A  judgment  recovered  against  the  separate  estate  of  a  married  woman  in  Contracts  not 
respect  of  an  engagement  not  within  the  Act  of  1882  binds  only  so  much  of  within  the 
the  separate  estate  as  the  married  woman  was  entitled  to  at  the  time  when  ° 
the  engagement  was  entered  into,  and  as  remains  undisposed  of  at  the  time 
of  the  judgment,  and  does  not  affect  separate  estate  acquired  subsequently 
to  the  engagement :  Pike  v.  Fitzgibhon,  17  Ch.  T>.  454,  C.  A.  (reversing 
S.  C,  14  Ch.  D.  837,  and  Flower  v.  Buller,  15  Ch.  D.  665) ;  Chapman  v. 
Biggs,  11  Q.  B.  D.  27  ;  and,  therefore,  the  proper  inquiry  to  be  inserted  in 
the  judgment  is,  what  was  the  separate  estate  which  the  married  woman  had 
at  the  time  of  contracting  the  debt  or  engagement,  and  whether  that 
separate  estate  or  any  part  of  it  still  remains  capable  of  being  reached  by 
judgment  and  execution  of  the  Court :  Pike  v.  Fitzgibhon,  17  Ch.  D.  454, 
C.  A. ;  see  Form  2,  inf.  p.  859  ;  and  see  Durrant  v.  Ricketts,  8  Q.  B.  D.  177  ; 
Oloucestershire  Banking  Co.  v.  Phillips,  12  Q.  B.  D.  533 ;  Oattagher  v. 
Nugent,  8  L.  R.  Ir.  353 ;  Re  Roper,  R.  v.  Doncasier,  39  Ch.  D.  482,  491  ; 
Lewin,  996—999. 
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Effect  of  Judgment. 

Judgment  in  the  form  in  Scott  v.  Morky,  20  Q.  B.  D.  120,  C.  A.,  is  not  a 
judgment  against  the  married  woman  personally,  and  therefore  does  not 
constitute  a  "  debt  due  from  her  "  within  sect.  5  of  the  Debtors  Act,  1869, 
capable  of  being  enforced  by  committal :  Scott  v.  Morley,  sup. ;  Meager  v. 
Pelhw,  14  Q.  B.  D.  973,  C.  A. ;  Draycott  v.  Harrison,  17  Q.  B.  D.  147  ; 
Jay  V.  Robinson,  25  Q.  B.  D.  467,  474,  C.  A. ;  or  upon  which  (apart  from 
sect.  1,  sub-sect.  5  of  the  Act  of  1882)  bankruptcy  proceedings  can  be 
grounded  against  her  :  lie  Gardiner,  Exp.  Coulson,  20  Q.  B.  ~D.  249  ;  Exp. 
Jones,  Re  Grissell,  12  Ch.  D.  484,  C.  A. ;  Re  Elliott,  [1900]  2  I.  R.  439  ; 
though  she  is  trading  separately  from  her  husband  under  a  firm  name  : 
Re  Frances  Handford  &  Co.,  [1899]  1  Q.  B.  566,  C.  A. ;  or  has  become 
discovert  by  the  death  of  her  husband  after  the  judgment :  Re  Hewett, 
Exp.  Levene,  [1895]  1  Q.  B.  328  ;  but  it  is  a  "  judgment  "  within  O.  xlv,  1, 
enforceable  by  garnishee  proceedings :  Holtby  v.  Hodgson,  24  Q.  B.  D. 
103,  C.  A. ;  and  see  Sofllaw  v.  Welch,  [1899]  2  Q.  B.  419,  C.  A. 

And  as  the  execution  is  (in  conformity  with  sect.  1,  sub-sect.  2  of  the 
Act,  sup.  p.  849)  limited  to  the  free  separate  property  of  the  feme  at  the 
time  when  judgment  is  recovered,  money,  subject  to  a  restraint  on  antici- 
pation, which  accrues  due  to  her  after  the  judgment  cannot  be  affected  by 
any  land  of  process  (receiver,  sequestration,  charging  order  or  otherwise) : 
Hood-Barrs  v.  CathcaH,  [1894]  2  Q.  B.  559,  C.  A. ;  Whiteley  v.  Edwards, 
[1896]  2  Q.  B.  48,  C.  A. ;  Gdlmoye  v.  Cowan,  58  L.  J.  Ch.  769 ;  BoUtho  & 
Co.,  Ld.  V.  Oidley,  [1905]  A.  C.  98  ;  and  see  Chapman  v.  Biggs,  11  Q.  B.  D. 
27  ;  Cox  V.  Bennett,  [1891]  1  Ch.  617,  C.  A. ;  but  income,  subject  to  a 
restraint  on  anticipation,  and  accrued  due  at  or  before  the  date  of  the  judg- 
ment is  for  this  purpose  free  separate  property :  Hood-Barrs  v.  Heriot, 
[1896]  A.  C.  174,  reversing  C.  A.,  [1895]  2  Q.  B.  212,  and  overruUng  the 
reasoning  in  Hood-Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559,  570,  C.  A. 

If  she  has  no  separate  property,  she  cannot  be  imprisoned  for  non- 
payment of  the  costs  of  the  action  :  Re  Walker,  55  J.  P.  551. 
Joint  con-  The  rule  of  King  v.  Hoare,  13  M.  &  W.  494,  and  Kemdall  v.  Hamilton, 

tractors.  4  App.  Ca.  504,  whereby  judgment  recovered  against  one  or  two  joint 

contractors  is  a  bar  to  an  action  against  the  other,  applies  to  the  case  of  a 
married  woman  contractor,  in  respect  of  her  separate  property :  Hoare  v. 
Niblett,  [1891]  2  Q.  B.  781,  C.  A. ;  but  judgment  against  her  is  no  bar  to  a 
judgment  against  her  husband,  as  his  is  not  a  joint  liability  within  the  rule  : 
Beck  V.  Pierce,  23  Q.  B.  D.  316,  C.  A. 

Execution. 

The  remedy  against  the  property  of  the  married  woman  vested  in  trustees 
for  her  for  her  separate  use  has  been  in  the  nature  of  equitable  execution, 
by  the  appointment  of  a  receiver  (who  does  not  interfere  with  the  possession 
of  the  trustees,  but  receives  from  them  what  they  would  otherwise  pay  to 
the /erne  .•  Re  Peace  and  Waller,  24  Ch.  D.  405,  C.  A.),  or  by  a  direction  to 
the  trustees  to  pay ;  and  if  any  proceedings  are  pending  between  the  married 
woman  and  her  creditor,  the  order  may  be  obtained  in  such  proceedings 
without  instituting  a  fresh  action  :  Be  Peace  and  Waller,  sup. ;  M'Qurry  v. 
White,  16  L.  R.  Ir.  322 ;  and  this  mode  of  execution  is  available,  though 
the  interest  of  the  wife  .is  reversionary  only  :  Fuggle  v.  Bland,  11  Q.  B.  D. 
711 ;  and  the  Pit,  who  had  obtained  judgment  against  husband  and  wife, 
was,  upon  liis  ex  parfe  application,  appointed  receiver  of  the  income  of  such 
interest,  if  any  :  S.  C.  (followed  in  Tyrrell  v.  Painton,  [1895]  1  Q.  B.  202, 
C.  A.).  As  to  a  judgment  in  respect  of  an  ante-nuptial  contract,  see  ante, 
p.  854. 

A  direction  that  an  inquiry  is  to  be  held  as  to  the  estate  of  a  married 
woman  against  whom  judgment  has  been  obtained,  with  a  view  to  ascertain 
if  she  has  separate  property  free  from  restraint  on  anticipation,  does  not 
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authorize  the  examination  of  any  person  other  than  the  judgment  debtor  : 
Hood-Barrs  v.  Heriot ;  Exp.  Blylh,  [1896]  2  Q.  B.  338,  C.  A. ;  as  to  the 
jurisdiction  of  the  Court  to  enforce  by  attachment  a  judgment  against  her 
in  respect  of  money  proved  to  have  come  into  her  hands  as  admix,  see  Ee 
Turnhull,  [1900]  1  Ch.  180,  swp.  p.  855. 

ACTION  AGAINST  HUSBAND. 

By  the  Married  Women's  Property  Act,  1882,  s.  14,  a  husband  is  to  be 
liable  for  the  debts  of  his  wife  contracted,  and  for  all  contracts  entered  into, 
and  wrongs  committed  by  lier,  before  marriage  (including  her  liability  as  a 
contributory  under  the  Acts  relating  to  joint  stock  cos.),  "  to  the  extent  of 
all  property  whatsoever  belonging  to  his  wife,  which  he  shall  have  acquired, 
or  become  entitled  to,  from  or  through  his  wife,  after  deducting  any  sums  for 
which  judgment  may  have  been  bona  fide  recovered  against  him  in  any  pro- 
ceeding at  law,  in  respect  of  any  such  debts,  contracts,  or  wrongs  for  or  in 
respect  of  which  his  wife  was  liable  before  her  marriage  as  aforesaid  ;  but  he 
shall  not  be  liable  for  the  same  any  further  or  otherwise  ;  and  any  Court  in 
which  a  husband  shall  be  sued  for  any  such  debt  shall  have  power  to  direct 
any  inquiry  or  proceedings  which  it  may  tliink  proper  for  the  purpose  of 
ascertaining  the  nature,  amount,  or  value  of  such  property.  Provided 
always,  that  nothing  in  this  Act  contained  shall  operate  to  increase  or 
diminish  the  Uabihty  of  any  husband  married  before  the  commencement  of 
this  Act,  for  or  in  respect  of  any  such  debt  or  other  liabihty  of  his  wife  as 
aforesaid." 

The  Act  does  not  abolish  the  general  liability  of  a  husband  for  the  wrong- 
ful act  of  his  wife  which  is  not  in  the  nature  of  a  breach  of  trust  or  devastavit 
(v.  s.  24,  inf.  p.  885) :  Seroha  v.  Katteriburg,  17  Q.  B.  D.  117  ;  nor  the  means 
of  effecting  a  contract  by  her,  but  committed  independently  of  it :  Earle  v. 
Kingscote,  [1900]  1  Ch.  203 ;  [1900]  2  Ch.  585,  C.  A.  (both  of  which  cases 
were  criticised  in  Cuenod  v.  Leslie,  [1909]  1  K.  B.  880,  C.  A.) ;  Liverpool 
AddpJii  Loan  Association  v.  Fairhurst,  9  Ex.  422  ;  Wright  v.  Leonard,  11 
C.  B.  N.  S.  258. 

In  a  pure  common  law  action  against  husband  and  wife  jointly  for  the 
tort  of  the  wife,  the  husband  only  is  liable,  and  there  can  only  be  a 
judgment  against  or  in  favour  of  him  and  his  wife  jointly  :  Beaumont  v. 
Kaye,  [1904]  1  K.  B.,  per  Romer,  L.  J.,  at  p.  294. 

The  husband  cannot  be  made  liable  under  the  Act  on  a  cause  of  action 
which  is  barred  as  against  the  wife  by  the  Statute  of  Limitations,  nor  will 
acknowledgment  or  part  payment  by  her  keep  such  cause  of  action  alive  as 
against  him  :  Beck  v.  Pierce,  23  Q.  B.  D.  316. 

As  to  service  on  husband  and  wife,  v.  sup.  Vol.  I.  p.  11. 

By  the  Married  Women's  Property  Act,  1870,  s.  12,  a  husband  was  not  to 
be  liable  by  reason  of  any  marriage  after  the  Act  for  the  debts  of  his  wife 
contracted  before  marriage.  By  the  Amendment  Act  of  1874  (37  &  38  V. 
c.  50)  his  liability  was  restored,  but  confined  to  the  extent  of  the  property 
of  the  wife,  as  enumerated  in  sect.  5,  received  or  which  ought  to  have  been 
received  by  him  ;  but  if  he  did  not  claim  the  limit  to  his  liabihty,  he  was 
liable  as  at  the  common  law.  If,  therefore,  he  relied  on  the  Act,  he  was 
put  to  claim  the  benefit  of  it  in  his  defence  :  Matthews  v.  Whittle,  13  Ch.  D. 
8ll.  This  liability  of  the  husband  ceased  on  the  dea.th  of  his  wife  :  Bell  v. 
Stacker,  10  Q.  B.  D.  129. 

A  husband  is  not  liable  for  a  debt  contracted  by  the  wife  before  the 
marriage  in  Jersey,  although  by  the  law  of  that  island  a.  husband  is 
liable  to  the  ante-nuptial  debts  of  his  wife :  De  Oreuchy  v.  Wills, 
4  C.  P.  D.  362 ;  and  as  to  the  effect  of  the  section,  see  Fear  v.  Castle, 
8  Q.  B.  D.  380. 

Notwithstanding  the  Act  of  1874,  a  husband  was  held  liable  in  full,  as 
contributory  under  sect.  78  of  the  Companies  Act,  1862  (now  substi- 
tuted by  s.  129  of  the  Companies  (Consolidation)  Act,  1908)  in  respect  of 
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shares  held  by  his  wife:  Re  W.  of  England  Bh,  Exp.  Haider,  12  Ch.  D. 
284 ;  but  see  Buckley,  298 ;  and  see  now  sect.  14  of  the  M.  W.  P.  Act 
of  1882,  sup.  p.  857. 

As  to  legal  position  of  a  husband  in  proceedings  against  the  wife,  see 
Gapel  V.  Powell,  17  C.  B.  (N.  S.)  743  ;  Cuenod  v.  Leslie,  [1909]  1  K.  B.  880. 

SUMMARY   DECISION    OF   QUESTIONS   BETWEEN   HUSBAND    AND    WIFE    AS    TO 

PROPERTY. 

By  the  Married  Women's  Property  Act,  1882,  s.  17,  "in  any  question 
between  husband  and  wife,  as  to  the  title  to  or  possession  of  property, 
either  party,  or  any  bank,  corporation,  company,  public  body,  or  society, 
in  whose  books  any  stocks,  funds,  or  shares  of  either  party  are  standing, 
may  apply  by  summons  or  otherwise  in  a  summary  way  to  any  Judge  of 
the  High  Court  of  Justice  in  England  or  in  Ireland,  according  as  such 
property  is  in  England  or  Ireland,  or  (at  the  option  of  the  applicant,  irre- 
spectively of  the  value  of  the  property  in  dispute)  in  England  to  the  Judge 
of  the  County  Court  of  the  district  .  .  .  and  the  Judge  of  the  High  Court 
of  Justice,  or  of  the  County  Court  ...  (as  the  case  may  be),  may  make 
such  order  with  respect  to  the  property  in  dispute,  and  as  to  the  costs  of 
and  consequent  on  the  application,  as  he  thinks  fit,  or  may  direct  such 
application  to  stand  over  from  time  to  time,  and  any  inquiry  touching 
the  matters  in  question  to  be  made  in  such  manner  as  he  shall  think  fit : 
Provided  always,  that  any  order  of  a  Judge  of  the  High  Court  of  Justice 
to  be  made  under  the  provisions  of  this  section  shall  be  subject  to  appeal 
in  the  same  way  as  an  order  made  by  the  same  Judge  in  a  suit  pending, 
or  on  an  equitable  plaint  in  the  said  Court  would  be  ;  and  any  order  of  a 
County  .  .  .  Court,  under  the  provisions  of  this  section,  shall  be  subject 
to  appeal  in  the  same  way  as  any  other  order  made  by  the  same  Court 
would  be,  and  all  proceedings  in  a  County  Court  .  .  .  under  this  section, 
in  which,  by  reason  of  the  value  of  the  property  in  dispute,  such  Court 
would  not  have  had  jurisdiction  if  this  Act,  or  the  Married  Women's 
Property  Act,  1870,  had  not  passed,  may,  at  the  option  of  the  Deft  or 
respondent  to  such  proceedings,  be  removed  as  of  right  into  the  High 
Court  of  Justice  ...  by  writ  of  certiorari  or  otherwise,  as  may  be  pre- 
scribed by  any  rule  of  such  High  Court ;  but  any  order  made,  or  act  done 
in  the  course  of  such  proceedings,  prior  to  such  removal,  shall  be  valid, 
unless  order  shall  be  made  to  the  contrary  by  such  High  Court :  Provided 
also,  that  the  Judge  of  the  High  Court  of  Justice,  or  of  the  County  Court, 
...  if  either  party  so  require,  may  hear  any  such  application  in  his  private 
room :  Provided  also,  that  any  such  bank,  corporation,  company,  public 
body,  or  society  as  aforesaid,  shall,  in  the  matter  of  any  such  application 
for  the  purposes  of  costs  or  otherwise,  be  treated  as  a  stakeholder  only." 

This  section  does  not  cut  down  or  restrict  the  meaning  and  effect  of 
sect.  12  of  the  same  Act  (sup.  p.  850) :  Lamer  v.  Lamer,  [1905]  2  K.  B.  539, 
per  Jelf,  J.,  at  p.  542. 

For  form  of  application  under  the  section,  see  D.  C.  F.  1244. 


Section  II. — Separate  Estate. 

(l.)  SEPARATE  ESTATE  INDEPEKDENT  OF  STATUTE. 

1.  Declaration  of  Charge  on  Married  Woman's  Separate  Estate, 
with  Account  and  Inquiry. 

Declare  that  the  separate  estate  of  the  Deft  M.  T.,  which  was  on 
the  28th  July,  1875,  and  which  is  now  vested  in  her  or  in  any  other 
person  in  trust  for  her,  was  chargeable  with  the  payment  of  the 
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balance  remaining  due  to  the  Pits  as  tlie  holders  of  the  bill  of  ex- 
change for  £ —  in  the  pleadings  mentioned,  for  principal  and  interest 
and  expenses  as  therein  mentioned ;  And  order  that  the  said 
separate  estate  of  the  said  Deft  do  stand  charged  with  the  payment 
to  the  Pits  of  such  balance  accordingly  ;  And  it  is  ordered  that  the 
following  &c. :  1.  An  account  of  what  is  due  to  the  Pits  as  holders  of 
the  said  bill  of  exchange  for  principal  and  interest  and  expenses  as 
aforesaid  :  2.  An  inquiry  of  what  the  separate  estate  of  the  Deft  M.  T. 
consisted  on  the  said  28th  July,  1875,  and  on  the  date  of  this  judgment, 
and  in  whom  it  was  vested  at  that  date,  and  whether  any  and  what 
disposition  thereof  or  dealing  therewith  by  the  said  Deft  M.  T.  has 
been  made  since  the  aforesaid  dates. — ^Adjourn  &c. — Liberty  to 
apply. — Lancashire  and  Yorkshire  Bank,  Ld.  v.  Tee,  V.-C.  H.,  22  Nov. 
1875,  B.  1985. 

For  decree  enforcing  against  a  married  woman's  separate  estate,  settled 
with  restraint  on  anticipation,  a  judgment  for  her  ante-nuptial  debt  and 
costs,  and  costs  paid  to  the  husband  under  the  Married  Women's  Property 
Act,  1874,  s.  3,  see  London  Prov.  Bank  v.  Bogle,  V.-C.  B.,  25  Jan.  1878, 
B.  400 ;  7  Ch.  D.  773.  But  this  can  only  be  done  with  respect  to  her 
own  property  settled  by  the  married  woman  herself:  see  Birmingham 
Excelsior  Money  Society  v.  Lane,  [1904]  1  K.  B.  35. 

2.  Inquiry  as  to  Separate  Estate. 

Inquiry  what  separate  estate  the  said  [married  woman]  had  at  the 
time  of  contracting  the  debt  or  engagement  in  question,  and  whether 
that  separate  estate,  or  any  part  of  it,  still  remains  capable  of  being 
reached  by  the  judgment  and  execution  of  the  Court. — See  Keport  of 
Pike  V.  Fitzgibbon,  17  Ch.  D.  at  p.  461,  C.  A. 

NOTES. 
TRUST  FOE  SEPARATE   USE, 

No  particular  form  of  words  is  necessary  to  give  a  wife  separate  estate  in  Form  of 
property,  provided  the  intention  of  excluding  the  marital  right  is  clearly  words, 
indicated :  Massey  v.  Rowen,  L.  R.  4  H.  L.  288  ;   Oreen  v.  Britten,  1  D.  J. 
&  S.  649  ;  Stanton  v.  Hall,  2  Russ.  &  M.  180  ;  Hartford  v.  Power,  I.  R.  2  Eq. 
204 ;   Edwards  v.  Jones,  14  W.  R.  815 ;   Exp.  Killick,  3  Mont.  D.  &  D. 
480. 

The  word  "  sole  "  has  no  fixed  technical  meaning  in  a  will,  and  when  used 
the  whole  instrument  must  be  looked  to  for  its  interpretation  :  Massey  v. 
Bowen,  L.  R.  4  H.  L.  297  ;  Gilbert  v.  Lewis,  1  D.  J.  &  S.  38  ;  Lends  v. 
Mathews,  2  Eq.  177,  in  which  cases  gifts  "  for  her  sole  use,"  "  for  her  solo 
use  and  benefit,"  "  for  her  sole  and  absolute  use  and  benefit,"  were  not 
held  to  create  separate  estate :  and  see  Farrow  v.  Smith,,  1877,  W.  N.  21  ; 
Be  Amies'  Estate,  1880,  W.  N.  61. 

On  the  other  hand,  in  particular  eases,  the  following  expressions : — 

— "  sole  use  and  benefit  "  :   Hartford  v.  Power,  I.  R.  2  Eq.  204  ;   Exp. 
Killick,  3  Mont.  D.  &  D.  480  ; 

—  "  sole  use  and  benefit  absolutely  "  :   Me  Tarsey's  Trusts,  1  Eq.  561  ; 
. — .  "  sole  use  and  disposal  "  :   Bland  v.  Dawes,  17  Ch.  D.  794 ;   and  see 

Baker  v.  Ker,  11  L.  R.  Ir.  3  ; 

—  "  sole  benefit  "  •   Oreen  v.  Britten,  1  D.  J.  &  S.  649  ; 
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—  "  her  receipt  (for  a  legacy)  to  be  a  sufficient  discharge  to  the  exors  "  : 

Lee  V.  Prieaux,  3  Bro.  C.  0.  381 ;   Cooper  v.  Wells,  11  Jur.  N.  S. 
293  ;  13  L.  T.  319  ;  Surman  v.  Wharton,  [1891]  1  Q.  B.  491,  493  ; 

—  "  the  sole  and  separate  receipt  of  A.  (after  her  husband's  death)  to  be 

a  complete  and  only  discharge  (for  each  payment  of  a  jointure 
rent-charge)  "  :   Ee  Molyneux's  Estate,  I.  R.  6  Eq.  411 ; 

— "  for  the  benefit  and  use  of  E.  (then  unmarried),  the  rents  or  profits 
of  which  estate  she  shall  receive  from  the  tenants  herself  while 
she  lives,  whether  married  or  single  "  :   Ooulder  v.  Camm,  1  D.  P. 
&  J.  146 ; 
have  been  held  to  create  separate  use. 

Thus,  a  discretion  in  trustees  to  "  pay,  apply,  and  dispose  of  "  the  trust 
funds  for  the  benefit  of  A.'s  widow  in  such  manner  as  they  should  think 
proper,  was  held  to  justify  payments  to  her  during  second  marriage  for 
her  separate  use  :  Austin  v.  A.,  4  Oh.  D.  233.  But  a  bequest  by  a  testator 
to  his  widow  of  income  "  to  be  expended  by  her  as  she  might  think  fit  and 
proper,  and  agreeable  to  her  free  will  and  pleasure,"  did  not  give  her  a 
separate  use  in  the  same  :  Be  Oraham's  Trusts,  20  W.  R.  289. 

As  between  the  widow  of  a  clerk  in  the  East  India  Co.'s  service  and  her 
second  husband,  her  pension  from  the  "  Regular  Widows'  Fund  "  was  held 
to  be  for  her  separate  use  :  Be  Peacock's  Trusts,  10  Ch.  D.  490. 

Where  the  gift  was  not  to  be  subject  to  the  debts  of  any  "  future  " 
husband,  it  was  held  that  the  separate  use  could  not  arise  until  after  the 
death  of  the  existing  husband  :  King  v.  Lucas,  23  Ch.  D.  712,  C.  A. ;  and 
conversely  where  an  annuity  during  the  joint  lives  of  husband  and  wife  was 
secured  to  the  wife  for  her  separate  use  by  a  deed  of  separation,  the  separate 
use  was  confined  to  the  existing  coverture  :  Stogdon  v.  Lee,  [1891]  1  Q.  B. 
661,  C.  A. 

A  trust  for  separate  use  during  the  "  joint  lives  "  of  husband  and  wife  is 
not  determined  by  the  dissolution  of  their  marriage  by  decree  of  the  Court : 
Hamilton  v.  H.,  [1892]  1  Ch.  396 ;  and  see  Be  Tredwell,  Jeffray  v.  T.,  [1891] 
2  Ch.  640. 

The  unauthorized  insertion  of  the  words  "for  her  separate  use"  in  a 
decree  directing  a  sum  of  stock  to  be  set  apart  to  answer  a  life  annuity 
given  to  a  married  woman  when  single,  was  held,  in  the  absence  of  declara- 
tion to  that  effect,  not  to  give  her  an  estate  to  her  separate  use,  and  was 
disregarded :  Moore  v.  Walter,  11  W.  R.  713  ;  8  L.  T.  448. 

When  attached  to  a  gift  to  daughters  of  certain  shares,  followed  by  a 
contingent  gift  over  to  the  survivors  of  the  daughters,  the  separate  use 
attaches  to  the  contingent  as  well  as  to  the  original  shares  :  Be  Jarman's 
Trusts,  1  Eq.  71. 

In  a  marriage  settlement  the  word  "  sole  "  will,  it  seems,  be  more  readily 
construed  as  excluding  the  marital  right :  see  Massey  v.  Bowen,  L.  R.  4 
H.  L.  288,  297  ;  Exp.  Bay,  1  Madd.  199. 

And  see  cases  collected,  Theobald,  Wills,  640 ;  1  L.  C.  Eq.  6th  ed. 
544 ;  7th  ed.  654 ;  Lewin,  968  et  seq.  ;  Dav.  Conv.  vol.  iii.  p.  87  ;  Seton, 
6th  ed.  p.  899. 

The  husband  may,  during  the  coverture,  give  any  specific  property  to  the 
wife  for  her  separate  use,  without  the  intervention  of  any  trustee  :  Exp. 
Whitehead,  14  Q.  B.  D.  419,  C.  A. ;  Walter  v.  Hod^e,  2  Sw.  92  ;  Lucas  v. 
L.,  1  Atk.  270 ;  Lady  Cowper's  Case,  cited  in  Oraham  v.  Londonderry,  3 
Atk.  393 ;  and  if  the  husband  permit  the  wife  to  carry  on  a  business 
separately  for  her  own  benefit,  it  becomes  her  separate  property :  Ash- 
worth  V.  Outram,  5  Ch.  D.  923,  C.  A.  ;  Exp.  Whitehead,  sup. ;  Slanning  v. 
Style,  Calmady  v.  C,  3  P.  W.  334,  338 ;  Pearsc  v.  P.,  1877,  W.  N. 
120. 

Where  a  husband  purchased  a  house  in  the  joint  names  of  himself  and 
liis  wife,  intending  that  it  should  belong  to  the  survivor,  a  decree  of  nullity 
of  marriage  did  not  destroy  the  joint  tenancy  either  by  rebutting  the 


SECT.  II.]  Separate  Estate.  861 

presumption  of  advancement  or  by  giving  rise  to  a  resulting  trust :  Dunbar 
V.  D.,  [1909]  2  Ch.  639. 

As  to  gifts  by  strangers  to  the  separate  use  of  a  married  woman,  and  the  Para- 
distinction  between  property  so  given  and  the  paraphernalia  of  the  wife,  pherualia. 
see  Maoqueen,  Husband  and  Wife,  p.  124  ;  Crawley,  Husband  and  Wife, 
p.  60. 

Since  the  M.  W.  P.  Act,  1882,  the  old  common  law  exception  of  para- 
phernalia from  the  husband's  right  to  his  wife's  chattels  personal  has 
ceased  to  exist :  Masson,  TempUcr  d>  Go.  v.  De  Fries,  [1909]  2  K.  B.,per 
Farwell,  L.  J.,  at  p.  839 ;  observations  in  Tasker  v.  T.,  [1895]  P.  1,  dis- 
approved. 

The  efiect  of  a  gift  for  the  sole  and  separate  use  of  a  married  woman,  Effect  of 
where  no  restraint  on  anticipation  is  imposed,  is  to  vest  the  property  in  separate  use. 
her  for  all  purposes  as  fully  as  if  she  were  a  feme  sole,  or  as  in  the  case  of  the 
like  gift  to  a  man  :  London  Chartered  Bank,  (Sic.  v.  Lempriere,  L.  R.  4  P.  C. 
672,  596 ;   Taylor  v.  Mexids,  4  D.  J.  &  S.  597  ;  Lewin,  994,  1004,  1005. 

Property  settled  on  the  marriage  of  a  woman  in  trust  as  she  should  General 
during  coverture  by  deed  or  will  appoint,  and  subject  thereto  for  her  separate  power 
use  for  life,  and  absolutely  if  she  survived  her  husband,  is  her  separate  °*  appoint- 
property  so  as  to  be  bound  by  her  general  engagements  :   Mayd  v.  Field,  ™®'*''' 
3  Ch.  D.  687. 

RIGHTS  AND   LIABILITIES  IN   RESPECT  OF  SEPARATE   ESTATE. 

A  feme  covert  acting  with  respect  to  her  separate  estate  is  competent  to 
act  in  all  respects  as  if  she  were  a,  feme  sole  :  see  Hulme  v.  Tenant,  1  Bro. 
C.  C.  16 ;  1  L.  C.  Eq.  544 ;  7th  ed.  654 ;  Peacock  v.  Monk,  2  Vez.  190 ; 
London  Chartered  Bank,  dkc.  v.  Lempriere,  L.  R.  4  P.  C.  572 ;  Skinner  v. 
Todd,  30  W.  R.  267  ;  Barber  v.  Gregson,  49  L.  J.  Excli.  731  ;  43  L.  T.  428, 
C.  A. 

And  although  the  Court  will  not  make  a  decree  against  her  in  personam 
(see  Murray  v.  Barlee,  3  M.  &  K.  220 ;  Aijlett  v.  Ashton,  1  M.  &  Cr.  Ill ; 
Warne  v.  Boutledge,  18  Eq.  497  ;  National  Prov.  Bank  v.  Thomas,  24  W.  R. 
1013),  debts  incurred  by  her  on  the  credit  of,  or  with  intent  to  charge,  her 
separate  estate  would  always  (independently  of  the  recent  Acts)  bind  and  be 
enforced  against  such  separate  property  :  Hulme  v.  Tenant,  sup.  ;  Picard  v. 
Hine,  4  Ch.  275 ;  McHenry  v.  Dames,  10  Eq.  88 ;  Dowling  v.  Maguire, 
LI.  &  Goo.  t.  Plunk.  1,  19  ;  as  also  her  guaranty  of  her  husband's  debt : 
Morrell  v.  Cowan,  5  Ch.  D.  166  (reversed  on  other  grounds,  7  Ch.  D.  151, 
C.  A.) ;  and  with  costs  of  enforcing  the  charge  :  8.  C.  As  to  the  liability  of 
a  married  woman  with  separate  estate  to  costs  in  the  Probate  Division, 
see  Morris  v.  Freeman,  3  P.  D.  65. 

General  Engagements. 

A  married  woman  would,  previously  to  the  Acts,  be  compelled  to  fulfil  her 
obligations  when  she  had  separate  property  which  could  be  made  available 
for  the  purpose ;  and  not  only  special  engagements,  as  bonds,  bills,  and 
promissory  notes,  but  also  her  general  engagements  would  bind  her  separate 
estate  if  shown  to  have  been  made  with  reference  to  and  upon  the  faith  and 
credit  of  that  estate :  Johnson  v.  Oallagher,  3  D.  F.  &  J.  494,  514,  515  ; 
Vav^han  v.  Vanderstegen,  2  Drew.  363 ;  Bolden  v.  Nicholay,  3  Jur.  N.  S. 
884 ;  Owens  v.  Dickinson,  Cr.  &  Ph.  48  ;  Davies  v.  Jenkins,  6  Ch.  D.  728  ; 
London  Chartered  Bank  of  Australia  v.  Lempriere,  L.  R.  4  P.  C.  572,  593  ; 
and  see  Pollock,  Contr.  65 ;  but  a  married  woman  did  not,  before  the  Acts, 
by  having  separate  estate,  acquire  an  equitable  status  of  capacity  to  con- 
tract debts,  so  as  to  enable  her  to  bind  separate  estate  to  which  she  might 
afterwards  become  entitled :  Pike  v.  Fitzgibbon,  17  Ch.  D.  454,  C.  A. ; 
King  v.  D"-eas,  23  Ch.  D.  712  ;  Myles  v.  Burton,  14  L.  R.  Jr.  258 ;  and  see 
Re  Roper,  R.  v.  Doncaster,  39  Ch.  D.  482,  488. 
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Whether  such  obligations  and  arrangements  had  been  so  contracted 
depended  upon  the  circumstances  of  each  particular  case :  see  Mrs. 
Matthewman's  Case,  3  Eq.  781 ;  Hartford  v.  Power,  I.  R.  3  Eq.  602 ;  and 
see  Qordon  v.  Silber,  25  Q.  B.  D.  491,  where  hotel-keepers  were  held  entitled 
to  a  lien  on  the  separate  property  of  the  wife  staying  with  her  husband  at 
the  hotel. 

The  intention  to  charge  her  separate  estate  might  be  implied,  e.g.,  where 
she  was  living  separate  from  her  husband :  Johnson  v.  Gallagher,  3  D.  F. 
&  J.  494 ;  Tullett  v.  Armstrong,  4  Beav.  319 ;  Murray  v.  Barlee,  3  M.  &  K. 
220 ;  but  not  in  general  when  she  was  living  with  her  husband  :  Re  Bromley, 
21  W.  R.  155 ;  27  L.  T.  478  ;  and  the  intention  to  bind  the  separate  estate 
would  be  inferred  when  by  her  next  friend  she  obtained  the  common  order 
to  tax  her  solicitor's  bill :  Re  Peace  and  Waller,  24  Ch.  D.  405,  C.  A. 

The  liability  of  a  married  woman's  separate  estate  for  her  general  engage- 
ments did  not  give  the  creditors  any  charge  upon  the  property ;  and 
pending  an  action  to  obtain  payment  of  a  debt,  she  would  not  be  restrained 
from  aUenating  her  separate  property :  Nat.  Prov.  Bank  v.  Thomas,  24 
W.  R.  1013  ;  Robinson  v.  Pickering,  16  Ch.  D.  660,  C.  A. 

A  confirmation  by  a  feme  covert  after  majority  of  a  covenant  to  settle 
property  entered  into  by  her  when  an  infant  is  absolutely  binding,  and  it 
is  not  competent  for  her  to  elect,  from  time  to  time  during  coverture  as 
property  falls  in,  whether  or  not  she  vpill  affirm  it  :  Viditz  v.  O'Hagan, 
[1899]  2  Ch.  569,  per  Cozens-Hardy,  J.  (reversed  on  other  grounds  in  C.  A., 
[1900]  2  Ch.  87),  following  Edwards  v.  Carter,  [1893]  A.  C.  360,  H.  L.,  and 
not  following  Smith  v.  Lucas,  18  Ch.  D.  531 ;  and  see  Buckmaster  v.  B., 
35  Ch.  D.  21,  C.  A. ;  S.  C,  nom.  Seaton  v.  S.,  13  App.  Ca.  61 ;  Duncan  v. 
Dixon,  44  Ch.  D.  211 ;  Greenhill  v.  North  British,  &c.  Ins.  Co.,  [1893]  3 
Ch.  474 ;  Harle  v.  Jarman,  [1895]  2  Ch.  419. 

Where  a  married  woman  who  had  been  ordered  to  pay  costs  "  out  of 
her  separate  property  "  was  entitled  to  a  share  coming  to  her  under  a  will, 
and  had  no  other  separate  property,  the  Court,  in  order  to  protect  the 
persons  entitled  to  the  costs,  on  the  principle  of  Kearns  v.  Leaf,  1  H.  &  M. 
681,  appointed  a  receiver  of  the  fund :  Cummins  v.  Perkins,  [1899]  1  Ch. 
16,  C.  A. 

Being  liable  to  make  good  her  contracts  out  of  her  separate  estate,  she  is 
also  entitled  to  their  benefit,  and  to  enforce  them  by  specific  performance 
when  willing  to  pay  the  consideration  out  of  her  separate  estate  :  Dowling 
V.  Maguire,  LI.  &  Goo.  t.  Plunk.  1. 

The  Statute  of  limitations  is  applicable  by  analogy  to  an  action  against 
a  married  woman  in  respect  of  her  separate  estate :  Re  Lady  Hastings, 
Hallett  Y.  Hastings,  35  Ch.  D.  94,  C.  A. ;  Re  Roper,  R.  v.  Doncaster,  39 
Ch.  D.  482,  489 ;  see  sup.  p.  854. 


Misrepresentation. 

A  married  woman  will  not  be  allowed  to  disappoint  a  mortgagee  who 
has  advanced  money  on  the  faith  of  misrepresentations  in  which  she  has 
concurred  :  Sharpe  v.  Foy,  4 Ch.  35  ;  VaughanY.  Vanderstegen,  2  Drew.  363 ; 
and  as  against  a  purchaser  her  equity  to  a  settlement  might  have  been  barred 
by  her  concurrence  in  a  fraudulent  representation,  even  though  made  under 
martial  coercion:  Re  Lush's  Trusts,  4  Ch.  591.  And  she  has  been  held 
bound  in  equity  to  make  good  a  representation  made  on  her  behalf  to  the 
Court  while  she  was  an  infant,  and  on  the  faith  of  which  a  marriage  and 
settlement  had  been  sanctioned :  Mills  v.  Fox,  37  Ch.  D.  153. 

If  by  false  representation  that  she  has  power  to  charge  her  reversionary 
interest,  she  has  induced  the  person  advancing  the  money  not  to  inquire 
into  the  truth  to  her  statement,  her  separate  estate  is  liable  to  make  good 
the  fraud  :  Green  v.  Lyon,  21  W.  B.  695 ;  and  so  if  she  executes  an  un- 
acknowledged deed  for  value,  concealing  the  fact  of  her  marriage  and 
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describing  herself  as  a,  feme  sole  :  Be  Mclnlyre's  Tr.,  21  L.  R.  Ir.  42  ;  ond 
see  Barrow  v.  Manning,  1878,  W.  N.  122;  though  if  the  mortgage  deed 
recites  the  settlement  by  which  she  is  restrained  from  anticipation,  the 
mortgagee  is  put  upon  inquiry,  and  her  separate  estate  is,  it  seems,  not 
liable  :  Arnold  v.  WoodJuxms,  16  Eq.  29  ;  Hobday  v.  Peters,  28  Beav.  354. 

She  will  not  be  allowed  by  the  exercise  of  a  general  power  of  appoint- 
ment, to  disappoint  creditors  in  whose  favour  she  has  charged  her  separate 
estate  :  London  Chartered  Bank  v.  Lempriire,  L.  R.  4  P.  C.  572  ;  following 
Johnson  v.  Gallagher,  3  D.  F.  &  J.  494,  and  disapproving  the  decision  in 
Shattock  V.  S.,  2  Eq.  188,  that  property  settled  to  the  separate  use  of  ii 
married  woman  for  life,  with  power  to  appoint  the  reversion,  is  not,  having 
been  appointed  by  will,  liable  after  her  death  for  payment  of  her  debts  ; 
and  see  Blatchford  v.  Woolley,  2  Dr.  &  Sm.  204. 

So  also  where  she  has  contracted  to  take  shares  in  her  own  name,  her 
separate  estate  is  liable  for  calls :  Mrs.  Matthewman's  Case,  3  Eq.  781 ; 
and  to  indemnify  her  trustee  who,  on  the  faith  of  her  representations,  has 
obtained  an  allotment  of  new  shares,  against  calls  and  liabilities  incurred 
on  her  behalf :  Butler  v.  Cumpston,  7  Eq.  16 ;  and  damages  may  be  re- 
covered for  breach  of  a  covenant  by  her  to  exercise  a  general  power  of 
appointment  in  a  particular  way,  the  fund  appointed  by  her  in  another 
way  being  assets  available  for  that  purpose :  Be  Parkin,  Hill  v.  Schwarz, 
[1892]  3  Ch.  610. 

Where  she  has  joined  her  husband  in  securing  a  loan  upon  her  separate 
estate  and  effected  a  policy  of  assurance  as  a  collateral  security,  she  cannot, 
after  her  husband's  death,  obtain  the  policy-money  without  paying  off  the 
mortgage :  Winter  v.  Eawm,  12  W.  R.  784,  1018 ;  33  L.  J.  Ch.  665 ;  10 
Jur.  N.  S.  759. 

Torts  or  Breaches  of  Trust. 

Although  a  wife's  separate  property  is  liable  for  contracts  made 
expressly  or  inferentially  with  intent  to  charge  it ;  and  also  for  frauds 
relating  to  the  separate  estate ;  and,  where  not  restrained  from  anticipa- 
tion, for  an  actual  appropriation  of  a  portion  of  the  estate  settled  to  her 
separate  use  {Clive  v.  Carew,  1  J.  &  H.  199) ;  and,  where  restrained  from 
anticipation,  to  the  extent  of  the  arrears  of  income  already  due  (Pemherton 
V.  McOill,  1  Dr.  &  Sm.  266),  her  separate  estate  was  not  (previously  to  the 
Married  Women's  Property  Act,  1882,  v.  inf.  pp.  874  et  seq.)  liable  for  her 
general  torts  or  breaches  of  trust,  the  liability  for  which  attached  to  her 
husband :  Wainford  v.  Heijl,  20  Eq.  321  ;  Arnold  v.  Woodhams,  16  Eq. 
29  ;  Keays  v.  Lane,  I.  R.  3  Eq.  1 ;  Be  Smith's  Estate,  40  L.  T.  389  ;  Davies 
V.  Stanford,  61  L.  T.  234  ;  and  v.  sup.  p.  857  ;  and  the  interest  of  a  married 
woman  c.  q.  t.  would  not  be  impounded  to  answer  a  breach  of  trust  if  she 
did  not  take  an  active  part  in  it,  but  merely  acquiesced  or  approved : 
Sawyer  v.  S.,  28  Ch.  D.  595,  C.  A. ;  but  see  now  the  Trustee  Act,  1893, 
inf.  p.  870,  and  Lewin  on  Trusts,  1181. 

Ante-nuptial  Debts. 

The  principle  that  debts  incurred  by  a  married  woman  might  be  enforced 
against  her  separate  estate  extended  to  her  debts  incurred  before  marriage, 
which  could  not  be  recovered  from  the  husband  by  reason  of  his  bank- 
ruptcy :  Chubb  v.  Stretch :  9  Eq.  555. 

Bankruptcy. 

Though  she  had  separate  property,  a  married  woman  could  not  be  made 
a  bankrupt :  Exp.  Holland,  9  Ch.  307  ;  Exp.  Jones,  Be  Q-rissdl,  12  Ch.  D. 
484,  C.  A. ;   Exp.  Covlson,  Be  Gardiner,  20  Q.  B.  D.  249  ;   and  see  Day  v. 
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Freiind,  35  L.  T.  551 ;   25  W.  R.  222  ;  but  see  now  M.  W.  P.  Act,  1882, 
s.  1  (5),  inf.,  p.  875. 

A  married  woman  trading  separately  from  her  husband  by  the  custom  of 
London  might  be  made  bankrupt  in  respect  of  debts  contracted  in  such 
trading  :  Lavie  v.  Phillips,  3  Burr.  1776 ;  Exp.  Carrington,  1  Atk.  206. 
Husband's  A  husband's  right  to  administer  to  his  wife's  estate  will  not  vest  in  his 

bankruptcy,  trustee  in  bankruptcy  :  In  the  goods  of  Turner,  12  P.  D.  18  ;  and  the  rule 
that  the  husband  is  trustee  of  the  separate  property  when  none  other  is 
appointed  applies  though  the  property  becomes  separate  by  virtue  of  a 
marriage  contract  entered  into  in  a  foreign  country :  Exp.  Sibeth,  Be  8., 
14  Q.  B.  D.  417,  C.  A. ;  so  that  such  property  will  not  pass  to  his  trustee  in 
bankruptcy  :  ,S.  C.  ;  see  Exp.  Whitehead,  Re  W.,  14  Q.  B.  D.  419,  C.  A. 
And  see  further,  p.  875,  inf. 


Married 
Woman 
trustee. 


Power  of  Disposition. 

A  married  woman,  where  not  restrained  from  alienation,  has,  as  incident 
to  her  separate  estate,  the  same  power  of  disposition  of  the  equitable  fee  by 
deed  inter  vivos  or  by  will  as  if  she  were  a  feme  sole :  Taylor  v.  Meads, 
4  D.  J.  &  S.  597  ;  Hall  v.  Waterhouse,  5  Giff.  64 ;  Pride  v.  Buhb,  7  Ch.  64  ; 
provided  that  the  equitable  fee,  and  not  a  mere  life  estate,  has  been  settled 
for  her  separate  use  :  Troutbeck  v.  Boughey,  2  Eq.  534. 

By  the  Fines  and  Recoveries  Act,  1833  (3  &  4  W.  rV.  c.  74),  a  married 
woman,  with  the  concurrence  of  her  husband,  was  enabled,  by  deed  acknow- 
ledged, to  convey  her  real  estate  and  bind  her  interest  therein,  though  not 
herself  personally  :  Crofts  v.  Middleton,  8  D.  M.  &  G.  192  ;  Avery  v.  Qriflin, 
6  Eq.  606  ;  Cahill  v.  O.,  8  App.  Ca.  420. 

A  declaration  of  trust  of  copyholds  is  a  "  disposition  "  within  the  Act, 
and  if  made  by  deed  acknowledged  will  bind  her  customary  heir  :  Carter  v. 
C,  [1896]  1  Ch.  62  ;  and  in  a  case  not  falling  within  20  &  21  V.  c.  57,  her 
equitable  reversionary  life  interest  in  a  sum  of  money,  properly  invested  by 
trustees  upon  a  mortgage  of  land,  is  an  interest  in  land  witHn  the  Act,  so 
that  she  can  dispose  thereof  by  deed  acknowledged  and  with  her  husband's 
concurrence :  Miller  v.  Collins,  [1896]  1  Ch.  573,  C.  A.,  overruling  Re 
Newton's  Tr.,  23  Ch.  D.  181  ;  and  see  Lewin,  962,  1232. 

Her  concurrence  in  a  sale  without  a  deed  acknowledged  was  inoperative  : 
Franks  v.  Bollans,  3  Ch.  717 ;  and  the  acknowledgment  would  not  be 
supplied :   Lassence  v.  Tierney,  1  Mac.  &  G.  551. 

It  has  been  held  that  since  the  Act  of  1882  the  husband's  concurrence 
and  the  acknowledgment  are  no  longer  necessary  in  order  to  enable  her  to 
convey  the  legal  estate  :  Re  Drummond  and  Davie,  [1891]  1  Ch.  524,  at  p. 
531,  e.g.,  in  the  character  of  mortgagee  of  real  estate  to  secure  her  separate 
moneys  :  Re  Brooke  and  Fremlin,  [1898]  1  Ch.  647  ;  In  re  West  and  Hardy's 
Contract,  [1904]  1  Ch.  145  ;  and  under  sect.  52  of  the  Conveyancing  Act, 
1881  (44  &  45  V.  c.  41),  she  may  by  deed  acknowledged  release  her 
power  over  any  property  whether  real  or  personal  and  whether  in  possession 
or  reversion,  and  whether  she  is  restrained  from  anticipation  or  not : 
Be  Chisholm's  Settlement,  [1901]  2  Ch.  82  ;  Farwell,  Pow.  2nd  ed.,  18. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  u.  78),  «.  6,  land  vested  in  her  as 
a  bare  trustee  may  be  conveyed  by  her  as  if  she  were  a,  feme  sole. 

Under  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  16,  a  married  woman 
being  a  bare  trustee  of  mortgaged  land  may  reconvey  it  without  the  con- 
currence of  her  husband  and  a  separate  acknowledgment :  In  re  Howgate 
and  Osborne's  Contract,  [1902]  1  Ch.  451. 

By  the  M.  W.  P.  Act,  1907  (7  Edw.  VII.  o.  18),  s.  1,  a  married  woman 
is  able  without  her  husband  to  convey  real  or  personal  property  as  trustee 
or  personal  representative  as  if  she  were  a  feme  sole.  The  section 
validates  all  dispositions  made  after  1882. 
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Election  by  Married  Woman. 

On  the  ground  that  she  shall  not  avail  herself  of  hor  fraud  (Savage,  v.  Realty. 
Foster,  9  Mod.  35),  it  has  been  held  that  she  may  elect  so  as  to  affect  her 
interest  in  real  estate  without  deed  acknowledged,  and  that  effect  will  be 
given  to  her  election :  Barrowv.  B.,  4  K.  &  J.  409  ;  Willoughbyv.  MiddUlon, 
2  J.  &  H.  344 ;  Crawley,  79,  131. 

But  see  Nicholl  v.  Jones,  3  Eq.  696,  where  an  agreement  to  compromise 
proceedings  in  the  Probate  Court  affecting  her  interest  in  real  estate  was 
held  not  binding,  and  could  not  be  enforced  against  her  in  the  absence  of 
deed  acknowledged,  although  the  agreement  had  been  acted  upon  and 
property  enjoyed  by  her  under  it :   Turner  r.  T.,2  D.  M.  &  G.  28. 

She  may  also  elect  so  as  to  affect  her  interest  in  personalty :  Qriggs  v.  Personalty. 
Oibson,  1  Eq.  685  ;  where  not  restrained  from  anticipation  :  Re  Vardon's 
Trusts,  31  Ch.  D.  275,  C.  A. ;  Hamilton  v.  H.,  [1892]  1  Ch.  396 ;  Lady  Bate- 
man  V.  Faber,  [1897]  2  Ch.  223 ;  [1898]  1  Ch.  144 ;  Haynes  v.  Foster,  [1901] 
1  Ch.  361 ;  Lewin  on  Trusts,  1016,  1017,  1230,  1231  ;  and  v.  inf.  p.  869 ; 
but  unless  the  case  falls  Within  Sir  R.  Malins'  Act  (20  &  21  V.  o.  57)  (see  inf. 
p.  895),  she  cannot  resort  to  the  doctrine  of  election  in  order  to  dispose  of 
her  reversionary  interest  in  personalty ;  Williams  v.  Mayne,  I.  R.  1  Eq.  519 
(not  following  Wallv.  W.,  15  Sim.  513) ;  and  as  she  has  an  absolute  power 
of  disposition  over  property  settled  to  her  separate  use,  she  can  elect  to  take 
it  as  land  or  money  as  if  she  were  sni  juris :  Re  Davidson,  Martin  v. 
Trimmer,  11  Ch.  D.  341,  C.  A. 

As  to  her  power  to  elect  during  coverture  to  confirm  a  marriage  settle-  Confirming 
ment  made  during  her  infancy,  see   Smith  v.  Lucas,  18  Ch.   D.   531 ;  marriage 
Wilder  v.   Pigott,   22  Ch.   D.  263 ;   Hamilton  v.   H.,  [1892]  1   Ch.  396 ;  settlement. 
Oreenhill  v.  North  British  and  Mercantile  Ins.  Co.,  [1893]  3  Ch.  474  ;  Harle 
V.  Jarman,  [1895]  2  Ch.  419 ;  Lewin  on  Trusts,  1016,  1017,  1230,  1231  ; 
Vidilz  V.  O'Hagan,  [1899]  2  Ch.  569 ;  [1900]  2  Ch.  87,  C.  A.,  sup.  p.  862  ; 
and  that  the  mere  appointment  of  a  new  trustee  of  a  settlement  is  not 
equivalent  to  a  confirmation,  see  Haywood  v.  Tidy,  63  L.  T.  679.     See  also 
M.  W.  P.  Act,  1907  (7  Edw.  7,  c.  18),  s.  1,  inf  p.  879. 

As  to  the  doctrine  of  election,  and  how  affected  by  a  restraint  on  anticipa- 
tion, see  inf.  p.  870,  and  Ingpen  on  Executors,  p.  423. 

Saving:s. 

The  savings  of  a  wife's  separate  estate,  like  the  income,  become  her 
separate  estate  with  the  same  incidents  :    Oore  v.  Knight,  2  Vern.  535 
Muggeridge  v.  Stanton,  1  D.  P.  &  J.  107  ;   Brooke  v.  B.,  25  Beav.  342 
Duncan  v.  Cashin,  L.  R.  10  C.  P.  554 ;  Re  Smith,  4  Jur.  N.  S.  1193 
Lswin,  993 ;   and  subject  to  the  same  liability  in  respect  of  her  engage- 
ments:    Butler  V.  Cumpston,  7  Eq.   16;    secus,    savings    out    of    money 
supplied  by  the  husband  for  household  purposes  :  Barrack  v.  McCulloch, 
3  K.  &  J.  114 ;  Mews  v.  M.,  15  Beav.  529. 

If  income  not  originally  included  in  a  covenant  in  a  marriage  settlement 
to  settle  other  and  after-acquired  property  is  invested  by  the  wife  during 
the  coverture,  the  investments  so  made  do  not  become  subject  to  the 
covenant :  Finlay  v.  Darling,  [1897]  1  Ch.  719  ;  In  fe  CluiterhucKs  Settle- 
ment, Bloxam  w.Clulterhuck,  [1905]  1  Ch.  200  ;  and  see  Lewin,  993. 

Advancement. 

Under  a  power  to  apply  for  her  advancement  or  benefit  a  portion  of  the 
capital  of  a  fund  settled  to  the  separate  use  of  a  wife  for  life,  with  remainder 
to  her  children,  trustees  have  been  allowed  to  make  an  advance  to  the 
husband  on  his  personal  security  for  the  purpose  of  setting  him  up  in 
business :  Re  Kershaw's  Trusts,  6  Eq.  322 ;  but  an  advancement  made 
at  the  request  of  the /cme  with  knowledge  that  the  amount  would  be  used 
to  pay  a  debt  due  from  her  husband  to  one  of  the  trustees  was  held  to  be  a 
breach  of  trust :   Mdyneux  v.  Fletcher,  [1898]  1  Q.  B.  648. 
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Curtesy. 

The  husband's  curtesy  attaches  to  estates  of  inheritance,  whether  legal 
or  equitable,  of  which  the  wife  is  seised  for  her  separate  use :  Cooper  y. 
Macdonald,  7  Ch.  D.  258  ;  Appleton  v.  Rowley,  8  Eq.  139  ;  Harris  v.  Mott, 
14  Beav.  169 ;  Follett  v.  Tyrer,  14  Sim.  125 ;  contra,  Moore  v.  Webster, 
3  Eq.  267  ;  and  the  law  in  this  respect  is  not  altered  by  the  M.  W.  P.  Act, 
1882  :  Hope  v.  H.,  [1892]  2  Ch.  336 ;  Be  Lambert's  Estate,  Stanton  v.  L., 
39  Ch.  D.  626 ;  Lewin,  945  et  seq. 

Where  a  testator  devised  freeholds  to  his  daughter  (who  predeceased  him) 
for  her  separate  use,  her  husband  was  entitled  as  tenant  by  the  curtesy,  as 
there  was  no  means  by  which  he  could  have  obtained  seisin,  and  impotentia 
excusat  legem  :  Edger  v.  Furnivall,  17  Ch.  D.  115. 

Rights  against  Husband. 

A  husband  who  has  by  post-nuptial  deed  settled  a  house  (private  hotel) 
and  business  on  the  wife,  to  be  carried  on  by  her  as  if  she  were  a,  feme  sole, 
will  be  restrained  from  interfering  in  the  conduct  of  the  business,  and  also 
from  continuing  in  possession  of  the  private  hotel  and  premises,  or  any 
part  thereof :  Wood  v.  W.,  19  W.  R.  1049 ;  and  an  interim  injunction 
was  granted  to  restrain  a  husband  from  using  for  his  own  purposes,  and  not 
for  the  purpose  of  consorting  with  his  wife  (who  was  taking  proceedings 
for  divorce  against  him),  a  leasehold  house  in  which  she  was  residing,  and, 
which  was  settled  on  her  for  life  for  her  separate  use  :  Symonds  v.  Hallett, 
24  Ch.  D.  346,  C.  A. ;  and  see  Green  v.  G.,  5  Ha.  400,  n. 

Where  a  husband  forcibly  took  from  his  wife  money  which  had  been  left 
to  her  for  her  separate  use,  and  she  frequently  but  ineffectually  asked  him 
for  the  money,  he  was  held  to  be  a  trustee  of  the  money  for  her,  and  the 
Statute  of  Limitations  was  no  bar  to  her  right  of  action  against  his  exors  for 
the  amount  with  interest  from  his  death :  Wassell  v.  Leggatt,  [1896]  1  Ch. 
554. 

Improvements  by  the  husband  on  the  wife's  separate  real  estate  will 
enure  for  her  benefit,  e.g.,  her  interest  in  houses  so  built  will  be  for  her 
separate  use :   Barrack  v.  McGulloch,  3  K.  &  J.  110. 

And  as  to  the  creation,  incidents,  and  liabilities  of  separate  estate,  see 
Hulme  V.  Tenant,  1  L.  C.  Eq.  654. 

(ll.)  RESTRAINT  ON  ANTICIPATION. 

1.  lAherty  for  Married  Woman  restrained  from  Anticipation  to 
charge  her  Life  Estate — Conveyancing  Act,  1911,  s.  7. 

Declare  that  it  is  for  the  benefit  of  A.  B.  (apj)licant)  that,  not- 
withstanding the  restraint  against  anticipation  imposed  by  the  will 
of  E.  F.,  she  should  be  at  liberty  to  charge  her  life  estate  in  the  trust 
funds  by  the  said  will  settled  in  trust  for  and  now  standing  in  the 
names  of  the  present  trustees  of  such  will  as  therein  mentioned. 
And  order  that  the  said  A.  B.  be  at  liberty  to  charge  her  life 
interest  with  an  annual  sum  not  exceeding  £50  for  the  purpose  of 
raising  by  mortgage  sufficient  to  pay  certain  debts  to  that  amount 
incurred,  together  with  the  costs  of  and  relating  to  such  mortgage  and 
of  this  application,  and  consequent  thereon,  such  costs  to  be  taxed 
&c.— iJe  Hale,  Chitty,  J.,  at  Chambers,  11  Jan.  1887,  A.  238. 
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2.  Mortgage  notwithstanding  Restraint — Repayment  secured  hy  Life 

.     Policy. 

The  Judge  being  of  opinion  that  it  is  for  the  applicant's  benefit 
that  she  should  be  allowed  to  bind  her  interest  in  the  property  to 
which  she  is  entitled  for  life  under  the  said  wills  (notwithstanding  that 
she  is  restrained  from  anticipation)  to  an  extent  not  exceeding  £3,500, 
provided  only  that  she  is  to  raise  such  sum  on  mortgage  at  a  rate  of 
interest  not  exceeding  £5  p.  c.  per  ann.,  on  the  security  of  the  policies 
of  insurance  to  the  same  amount  on  her  life  and  of  her  interest  in  the 
property  aforesaid,  and  provided  also  that  the  money  so  raised  shall 
not  be  liable  to  be  called  in,  but  shall  be  repayable  by  instalments  not 
exceeding  £600  per  ann. ;  And  the  applicant  having  been  personally 
examined  by  the  Judge,  and  consenting  to  this  order,  and  desiring  to 
be  at  liberty  to  raise  such  sum  upon  such  terms,  and  that  her  interest 
be  bound  accordingly,  It  is  ordered  that  it  be  referred  to  the  taxing 
master  to  tax,  as  between  solr  and  client,  the  costs  of  the  applicant  and 
respondents  of  this  application,  and  of  carrying  out  this  order, 
including  in  the  costs  of  the  respondents  any  charges  and  expenses 
incurred  of  and  incidental  to  this  application  and  order,  and  carrying 
out  the  same  ;  And  upon  the  applicant  raising  the  sum  aforesaid  on 
such  security  as  aforesaid,  and  on  the  terms  aforesaid,  notwithstand- 
iag  that  she  is  restrained  from  anticipation,  it  is  ordered  that  the 
interest  of  the  applicant  iu  the  property  be  bound  accordingly  ;  And 
it  is  ordered  that  such  sum  when  raised  be  paid  to  the  respondents, 
they  by  their  counsel  undertakLag  to  apply  the  same  in  payment  of 
the  said  costs  when  taxed,  and  thereafter  iu  the  payment  of  the  debts 
mentioned  in  the  schedule  to  the  applicant's  said  affidavit  filed  &c., 
so  far  as  the  same  will  extend  and  to  pay  over  the  surplus  (if  any)  to 
the  applicant.  And  the  respondents,  the  trustees,  by  their  counsel 
further  undertaking  to  retain  out  of  the  applicant's  income  under  the 
said  wills,  and  apply  such  sums  as  may  be  necessary  in  payment  of 
the  premiums  on  the  said  insurance  policies,  and  in  payment  of  the 
instalments  to  the  mortgagees,  and  of  the  interest  on  the  balance  of 
the  principal  moneys  from  time  to  time  outstanding.  It  is  ordered  that 
the  said  trustees  be  at  liberty  to  retain  such  sums  and  to  apply  the 
same  in  manner  aforesaid,  the  receipts  of  the  insurance  co.  or  cos.,  and 
of  the  mortgagees,  to  be  a  good  discharge  to  the  trustees  for  each  such 
payment.  And  it  is  ordered  that  the  applicant  do  on  or  before  &c., 
execute  a  proper  settlement  (to  be  settled  by  the  Judge  in  case 
the  parties  differ)  of  all  the  furniture  supplied  by  Messrs.  Shoolbred 
as  in  her  said  affidavits  mentioned,  upon  trusts  the  same  as  the 
trusts  of  the  personal  property  to  which  she  is  entitled  under  the 
said  wills. — Liberty  to  apply. — Re  Binghy,  Chitty,  J.,  at  Chambers, 
1  Nov.  1888,  A.  1.594. 
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3.  Married  Woman  to  he  at  liberty  to  concur  in  a  Mortgage. 

Order  ttat  A.  B.  (notwithstanding  the  restraint  &c.)  be  at  liberty 
to  concur  with  her  daughters,  E.  F.  and  G.  H.,  in  executing  a  mortgage 
of  the  hereditaments  hereinafter  described,  that  is  to  say  &c.,  &c.,  in 
fee  simple  to  secure  the  payment  of  £ —  proposed  to  be  forthwith 
advanced  or  paid  by  the  mortgagee  to  the  applicant,  and  the  said 
E.  F.  and  G.  H.,  and  also  such  further  sums  (if  any)  not  exceeding 
£ —  as  may  be  advanced  to  them  in  order  to  provide  for  the  payment 
of  the  purchase-money  of  the  piece  of  ground,  messuages,  and  here- 
ditaments, situate  at  &c.,  if  the  same  shall  be  purchased  by  the  appli- 
cant and  the  said  E.  F.  and  G.  H.,  or  by  the  said  G.  H.  for  their 
benefit,  and  the  costs,  charges,  and  expenses  in  relation  to  such  pur- 
chase, with  interest  upon  such  principal  sums  at  £4  p.  c.  per  ann. 
And  upon  such  mortgage  being  executed  by  the  applicant,  it  is 
ordered  that  all  the  right  and  interest  of  the  applicant  in  the  said 
hereditaments,  and  the  rents,  profits,  and  income  thereof  under  the 
trusts  of  the  said  will  and  otherwise,  be  bound  by  the  said  mortgage, 
and  charged  with  the  payment  of  the  principal  moneys  and  interest 
thereby  intended  to  be  secured  as  if  the  applicant  has  been  unmarried 
at  the  time  of  the  execution  thereof. — Re  Marshall,  Fry,  J.,  at 
Chambers,  16  March,  1883,  B.  427. 

4.  Payment  of  Debts  of  Married  Woman  out  of  Corpus,  notwith- 
standing Restraint — Purchase  of  Government  Annuity. 

Order  that  notwithstanding  the  Pit  is  restrained  from  anticipation 
of  her  interest  under  the  will  of  0.  D.,  the  Defts  do  sell  the  £ —  consols 
forming  part  of  her  share  of  the  testator's  residuary  estate  now  stand- 
ing in  their  names  and  held  by  them  upon  the  trusts  by  the  said  will 
declared,  and  out  of  the  proceeds  of  such  sale  and  £ — ,  the  balance  of 
that  share,  when  the  same  shall  be  received  by  them,  retain  and  pay 
the  costs  of  all  parties  of  this  application,  to  be  taxed  &c.  as  between 
solr  and  client,  and  thereout  also  pay  the  debts  now  owing  by  the 
Pit,  and  invest  the  residue  in  the  purchase  in  their  names  of  a  Govern- 
ment annuity  for  the  Pit,  such  annuity  to  be  made  subject  to  a 
restraint  on  anticipation. — Liberty  to  apply. — Ee  Saville,  WatMns  v. 
Malcolm,  Stirling,  J.,  25  April,  1888,  B.  458. 

5.  Payment  of  Husband's  Debts — RestrairU  removed — Amount 
secured  by  Policy  on  Life  of  Wife. 

E.  and  F.,  the  applicant's  solrs,  personally  undertaking  to  pay  out 
of  the  moneys  to  be  received  by  them  under  this  order  the  amounts 
due  to  the  creditors  of  the  applicant's  husband,  not  exceeding  £ — , 
Order  that  the  said  A.  B.  (notwithstanding  the  restraint  against  antici- 
pation imposed  upon  her  by  the  indenture  of  settlement  dated  &c.) 
be  at  liberty  to  charge  her  life  interest  in  such  trust  funds  with  a  sum 
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of  money  not  exceeding  £ — ,and  interest  thereon  at  £5  p.  c.  per  ann., 
and  the  premium  on  a  policy  of  assurance  to  be  effected  on  the  life  of 
the  said  A.  B.  to  secure  the  repayment  of  the  said  principal  sum  of 
£— .— -Re  Taylor's  Settlement,  North,  J.,  at  Chambers,  12  May,  1892, 
B.  596. 

NOTES. 

Restraint  on  Anticipation. 

As  in  the  case  of  separate  use,  no  sot  form  of  words  is  required  to  control  Form, 
the  power  of  anticipation  :  Baker  v.  Bradley,  7  D.  M.  &  G.  597  ;    White  v. 
Herrich,  21  W.  R.  454 ;   Field  v.  Evans,  15  Sim.  375  ;  Fletcher  v.  Oreen,  33 
Beav.  426  ;  Re  Smith,  Chapman  v.  Wood,  51  L.  T.  501. 

The  restraint  on  anticipation  may  apply  to  an  absolute  interest  as  well  as  To  what 
to  a  life  estate,  and  so  that  the  feme  cannot  alienate  either  the  corpus  or  property 
income  during  coverture  :  Re  Ellis'  Trusts,  17  Eq.  409  ;  Baggett  v.  Meux,  1  applicable. 
Ph.  627  ;  I'ullett  v.  Armstrong,  4  M.  &  Cr.  377  ;  Re  Benton,  Smith  v.  S.,  19 
Ch.  D.  277  ;  Re  Clarke's  Trusts,  21  Ch.  T>.  748  ;  Re  Scvrel,  10  Jur.  N.  S.  876  ; 
10  L.  T.  691  ;  4  W.  R.  231  ;  4  N.  R.  321  ;  Re  Gaskell,  11  Jur.  N.  S.  780  ;  12 
L.  T.  763  ;  Re  Bourn,  O'Halloran  v.  King,  27  Ch.  D.  411,  C.  A.  ;  Re  Grey, 
Acason  v.  Greenwood,  34  Cli.  D.  712,  C.  A.  ;  if  an  intention  is  shown  that 
the  trustees  should  retain  the  property,  and  pay  the  income  only  to  her : 
Re  Sown,  sup.  ;  Re  Spencer,  Thomas  v.  S.,  30  Ch.  D.  183  ;  Re  Currey, 
Gibson  v.  Way,  32  Ch.  D.  361 ;  Re  Grey,  sup. ;  Re  Hulchings  to  Burt,  58 
L.  T.  6  ;  Re  Tippett  and  Newbould,  37  Ch.  D.  444,  C.  A.  ;  disapproving  the 
distinction  drawn  in  previous  cases  between  a  gift  of  a  sum  of  money  and 
an  inoome-produong  fund :  see  Re  Croughton's  Trusts,  8  Ch.  D.  460  ;  Re 
Clarke's  Trusts,  21  Ch.  D.  748  ;  Re  Taher,  Arnold  v.  Kayess,  51  L.  J.  Ch. 
721  ;  46  L.  T.  805  ;  30  W.  R.  883  ;  Re  Coomhes,  1883,  W.  N.  169  ;  and  may 
operate  as  a  restraint  while  the  property  is  reversionary,  though  ineffectual 
when  it  falls  into  possession :  Re  Bourn,  sup.  ;  Re  Holmes,  Hallows  v. 
Holmes,  67  L.  T.  335 ;  In  re  Bankes,Reynolds  v.  Ellis,  [1902]  2  Ch.  333 ; 
but  will  not  necessarily  be  confined  to  the  duration  of  a  preceding  particular 
estate :  Re  Tippett  and  Newbould,  37  Ch.  D.  444,  C.  A. 

The  restraint  is  of  no  avail  unless  the  gift  is  to  the  separate  use,  and 
a  gift  to  the  separate  use  will  not  be  implied  from  the  mere  existence  of 
the  restraint :  Stogdon  v.  Lee,  [1891]  1  Q.  B.  661,  C.  A.  ;  but  since  the  Act 
of  1882,  a  restraint  on  anticipation  may  be  attached  to  the  property  of  a 
married  woman,  although  the  words  "separate  use"  or  their  equivalent 
are  not  used :  Re  Lumley ;  Exp.  Hood-Barrs,  [1896]  2  Ch.  690,  C.  A. ; 
referring  to  Stogdon  v.  Lee,  sup.,  and  S66  Re  Lavender' s  PoKc2/,[1898]  1  I.  R. 
175,  C.  A. 

The  trustee  of  property,  to  the  income  of  which  a  married  woman  is  Payment 
entitled  for  her  separate  use  without  power  of  anticipation,  is  not  justified  to  attorney, 
in  pajdng  the  income  to  a  person  holding  a  power  of  attorney  from  husband 
and  wife  to  receive  and  sue  for  any  moneys  due  to  them  :  Kenrick  v.  Wood, 
9  Eq.  333 ;  and  see  Re  Vardon's  Trusts,  31  Ch.  D.  275,  C.  A. ;  Stewart  v. 
Fletcher,  inf.,  p.  871. 

Separate  property  settled  with  a  restraint  on  anticipation  cannot  be  Cannot  be 
validly  charged  by  a  wife  during  coverture :  Roberts  v.  Watkins,  47  L.  J.  charged. 
Q.  B.  552  ;  36  L.  T.  79,  and  oases  there  cited  ;  Pike  v.  Fitzgibbon,  17  Ch.  D. 
466,  467,  C.  A.  ;  even  in  case  of  deliberate  fraud  by  her :  Cahill  v.  C,  8 
App.  Ca.  420,  427  ;  5  L.  R.  Ir.  227  ;  7  L.  R.  Ir.  361  ;  Re  Olanvill,  Ellis  v. 
Johnson,  31  Ch.  D.  532,  C.  A. ;  Stanley  v.  S.,  7  Ch.  D.  589 ;  Thomas  v. 
Price,  46  L.  J.  Ch.  761 ;  nor  affected  by  admission  or  estoppel :  Lady 
Bateman  v.  Faber,  [1897]  2  Ch.  223  ;  [1898]  1  Ch.  144,  C.  A. ;  nor  bound  by 
a  previous  covenant  for  settlement  of  after-acquired  property :  Re  Currey, 
Gibson  v.  Way,  32  Ch.  D.  361 ;  though  the  covenant  would  apply  im- 
mediately the  restraint  on  anticipation  ceased  to  operate  :  In  re  Bankes, 
Reynolds  v.  Ellis,  [1902]  2  Ch.  333  ;   nor  by  a  compromise  annuUing  the 
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Arrears  of 
income. 


Election. 


Improper 
investment. 


Breach  of 
trust. 


settlement  on  a  decree  nisi  for  divorce  being  made  :  Thomson  v.  T.,  [1896] 
P.  263,  C.  A. ;  nor  by  an  order  of  the  Court  in  proceedings  under  the 
Matrimonial  Causes  Act,  1884  (47  &  48  V.  c.  68),  s.  3  :  Michell  v.  M.,  [1891] 
P.  208,  C.  A. ;  secus,  under  22  &  23  V.  c.  61,  s.  5 :  Pratt  v.  Jenner,  1  Ch. 
493  ;  Churchward  v.  Churchward,  [1910]  1  P.  195  ;  nor  affected  by  a  judg- 
ment summons  under  the  Debtors  Act,  s.  5  :  Maigcr  v.  Pellew,  14  Q.  B.  D. 
973,  C.  A.  ;  nor  by  a  judgment  made  against  her  previously  to  the  income 
accruing  due :  Whiteky  v.  Edwards,  [1896]  2  Q.  B.  48,  C.  A.,  approved 
in  House  of  Lords,  Bolitho  &  Co.,  Id.,  v.  Oidley,  [1905]  A.  C.  98  (secus, 
where  the  income  has  accrued  due,  though  not  actually  in  her  hands,  at 
the  date  of  the  judgment :  Hood-Barrs  v.  Heriot,  [1896]  A.  C.  174,  H.  L.) ; 
nor  by  a  sequestration  for  costs  under  an  order  made  before  the  income 
had  accrued  due  :  Be  Lumley  ;  Exp.  Hood-Barrs,  [1894]  3  Ch.  135,  C.  A.  ; 
nor  can  it  be  applied  in  payment  of  costs  of  proceedings  improperlyinstituted 
by  her  by  a  next  friend  :  R&  Olanvill,  Ellis  v.  Johnson,  31  Ch.  D.  532,  C.  A. ; 
dissenting  from  Re  Andrews,  Edwards  v.  Dewar,  30  Ch.  D.  159. 

She  can  only  deal  with  the  interest  of  a  fund  settled  to  her  separate  use 
without  power  of  anticipation  after  it  has  become  payable,  and  not  with  an 
apportioned  part  up  to  the  date  of  assignment :  Be  Bretlle,  2  D.  J.  &  S.  79  ; 
Jollands  v.  Burdett,  10  Jur.  N.  S.  340. 

But  where  a  married  woman  becomes  liable  to  refund,  a  subsequent 
order  declaring  the  liability  will  affect  arrears  of  income,  subject  to  a 
restraint,  which  had  accrued  due  in  the  interval :  Be  Dixon,  Dixon  v. 
Smith,  35  Ch.  D.  4,  C.  A. 

As  to  her  liability  when  suing  under  the  Married  Women's  Property 
Acts,  1882  and  1893,  v.  sup.  p.  851. 

A  married  woman  cannot  be  put  to  her  election  as  to  property  which  she 
is  restrained  from  anticipating  :  Be  Vardon^s  Trusts,  31  Ch.  D.  275,  C.  A. ; 
Be  Wheatley,  Smith  v.  Spence,  27  Ch.  D.  606 ;  unless  under  a  special  con- 
dition in  the  will :  Whiiwell  v.  Wilson,  1890,  W.  N.  171 ;  nor,  at  all  events 
where  the  restraint  is  imposed  by  the  testator,  does  a  subsequent  dis- 
coverture  enable  her  to  elect :  Haynes  v.  Foster,  [1901]  1  Ch.  361. 

A  married  woman  cannot  sanction  the  investment  of  her  separate  estate 
upon  improper  securities  :  Davies  v.  Hodgson,  25  Beav.  177  ;  nor  release 
her  trustees  from  liability  incurred  by  their  disregard  of  a  restraint  on 
anticipation :  Dickson  v.  Hook,  14  W.  R.  552 ;  Cresswell  v.  Dewdl,  12 
W.  R.  123  ;  4  Giff.  46 ;  10  Jur.  N.  S.  357. 

Formerly,  a  married  woman  restrained  from  anticipation  could  not  be 
held  liable  in  respect  of  breaches  of  trust ;  but  now,  under  the  Trustee  Act, 
1893  (56  &  57  V.  c.  53),  s.  45  (1),  replacing  sect.  6  of  the  Trustee  Act,  1888 
(51  &  52  V.  c.  59),  "  where  a  trustee  commits  a  breach  of  trust  at  the 
instigation  or  request,  or  with  the  consent  in  writing  of  a  beneficiary,  the 
High  Court  may,  if  it  thinks  fit,  and  notwithstandirtg  thai  the  beneficiary  may 
he  a  married  woman  entitled  for  her  separate  use  and  restrained  from  anticipa- 
tion, make  such  order  as  to  the  Court  seems  just,  for  impounding  all,  or 
any  part  of  the  interest  of  the  beneficiary  in  the  trust  estate  by  way  of 
indemnity  to  the  trustee  or  person  claiming  through  him." 

As  to  the  effect  of  this  section,  and  the  application  of  it  by  the  Court 
to  the  case  of  a  married  woman,  see  Lewin  on  Trusts,  p.  1182  et  seq., 
citing  Griffith  v.  Hughes,  [1892]  2  Ch.  105  (where  the  discretion  of  the  Court 
was  exercised  adversely  to  the  married  woman),  and  Bicketts  v.  B.,  64  L.  T. 
263  ;  Bolton  v.  Curre,  [1895]  1  Ch.  544 ;  and  Mara  v.  Browne,  [1895]  2  Ch. 
69,  93  (where  the  Court  declined  so  to  exercise  discretion). 

At  the  trial  of  an  action  against  a  tenant  for  life  and  executors  of  a 
deceased  trustee  in  respect  of  a  breach  of  trust  by  advancing  the  trust  funds 
to  the  tenant  for  life  and  her  husband,  no  notice  having  been  given  by  the 
executors  to  the  tenant  for  life  under  O.  xvi,  55,  that  they  claimed  con- 
tribution or  indemnity  against  her,  the  Court  gave  leave  to  the  exors, 
without  going  into  evidence,  to  apply  in  Chambers  with  reference  to  en- 
forcing their  rights,  if  anj',  against  her :  Be  Holt ;  Be  BoUason  ;  Holt  v. 
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H.,  [1897]  2  Ch.  525,  inf.  p.  1078,  Form  10,  and  see  Molynenx  v.  Fletcher, 
[1898]  1  Q.  B.  648,  656. 

Where  a  feme  wMIe  sole  mortgaged  her  life  interest,  and  afterwards  Marshalling, 
married,  and  effected  a  second  mortgage,  which  was  inoperative,  as  to  a 
part  which  she  was  restrained  from  anticipating,  it  was  held  that  the 
securities  must  be  marshalled  so  that  the  interest  due  to  the  first  mortgagee 
should  be  paid  out  of  the  portion  of  the  income  which  was  not  available  for 
the  second  mortgagee  :  Re  Loder's  Trusts,  66  L.  J.  Ch.  230 ;  35  W.  R.  58  ; 
35  L.  T.  582 ;   1886,  W.  N.  166. 

Words  creating  separate  estate  without  power  of  anticipation,  though  Duration  of 
apparently  restricted  to  the  marriage  then  contemplated,  will  not,  unless  restraint, 
the  intention  be  expressly  declared,  be  limited  to  that  marriage  :  Hawkes  v. 
Hubback,  11  Eq.  5 ;  Re  Oaffee,  1  Mac.  &  G.  541. 

The  clause  restraining  alienation,  though  inoperative  during  discoverture, 
revives  in  case  of  subsequent  marriage :  see  Tullett  v.  Armstrong,  Scar- 
borough V.  Borman,  1  Beav.  1, 34 ;  4  M.  &  Cr.  377,  378  ;  but  may  be  removed 
by  the  act  of  the  feme  while  discovert,  e.g.,  a  covenant  to  settle,  though  the 
interest  was  reversionary :   Re  Wood,  W.  v.  Hooker,  61  L.  T.  197. 

And  a  provision  for  the  sole  and  separate  use  of  a  woman  in  case  she 
should  survive  her  intended  husband,  with  a  restraint  on  anticipation,  has 
been  held  to  render  the  property  inalienable  during  the  intended  as  well  as 
any  future  coverture  :  Re  Molyneux's  Estate,  I.  R.  6  Eq.  411. 

Secus  if  the  gift  is  expressly  made  to  the  separate  use  of  the  wife  in- 
dependently of  the  particular  husband  (named) :  Moore  v.  Morris,  4 
Drew.  33. 

Where  a  life  interest  was  given  to  a  married  woman  with  a  restraint  on  Attempt 
anticipation,  and  a  gift  over  on  her  decease,  or  on  her  anticipating  the  to  anticipate, 
income,  and  she  afterwards  assigned  by  way  of  mortgage,  the  assignment 
being  held  wholly  inoperative,  there  was  no  forfeiture,  "  anticipating  "  not 
being  equivalent  to  attempting  to  anticipate :  Re  Wormald,  Frank  v. 
Muzeen,  43  Ch.  D.  630,  C.  A.  In  StewaH  v.  Fletcher,  38  Ch.  D.  627,  the 
Court,  in  ordering  payment  of  dividends  to  a  woman  restrained  from  anti- 
cipation, added  a  direction  that  they  were  not  to  be  paid  to  any  attorney, 
except  upon  an  affidavit  or  statutory  declaration  by  such  attorney,  that  he 
received  them  on  her  behalf,  and  for  her  use,  and  not  for  any  other  person  to 
whom  she  had  assigned,  or  purported  to  assign  them  (see  sup.,  Vol.  I.  p.  217). 

Removal  of  Restraint. 

Formerly,  even  for  the  benefit  of  a  married  woman,  the  Court  could  not 
release  her  separate  estate  from  the  restraint  upon  anticipation  :  Robinson 
V.  Wheelwright,  6  D.  M.  &  G.  535 ;  21  Beav.  214 ;  Re  Glanvill,  Ellis  v. 
Johnson,  31  Ch.  D.  532,  C.  A. ;  nor  aid  her  in  anticipating,  though  by  the 
law  of  her  husband's  domioil  the  clause  against  anticipation  failed :  Peillon 
V.  Brooking,  25  Beav.  218. 

Now  by  the  Conveyancing  Act,  1911  (1  &  2  Geo.  5,  c.  37),  s.  7,  "  Where  a 
married  woman  is  restrained  from  anticipation  or  from  alienation  in 
respect  of  any  property  belonging  to  her  or  is  by  law  unable  to  dispose 
of  or  bind  such  property  or  her  interest  therein  including  a  reversionary 
interest  under  her  marriage  settlement,  the  Court  may,  if  it  thinks  fit, 
where  it  appears  to  the  Court  to  be  for  her  benefit,  by  judgment  or  order, 
with  her  consent,  bind  her  interest  in  such  property."  Under  the  corre- 
sponding section  of  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41,  s.  39), 
it  was  held  that  the  power  of  the  Court  was  discretionary  and  to  be  exercised 
only  where  a  strong  case  was  made  out :  Re  Little,  Harrison  v.  H.,  40  Ch.  D. 
418,  C.  A. ;  and  with  reference  to  some  particular  disposition  to  be  made  by 
the  feme  :  Re  Warren,  52  L.  J.  Ch.  928  ;  49  L.  T.  696.  The  Court  had  also  to 
be  satisfied  that  it  would  be  for  the  benefit  of  the  wife  individually  to  grant  the 
appUcation:  Re  Jordan,  Kino  v.  Picard,  55  L.  J.  Ch.  330 ;  45  L.  T.  127  ;  34 
W.  R.  270 ;  1886,  W.  N.  6  ;  Re  Currey,  56  L.  J.  Ch.  389  ;  56  L.  T.  80  ;  35 
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Form  of 
application 
and  form  of 
order. 


W.  R.  326 ;  Re  Segrave's  Trusts,  17  L.  R.  Ir.  424  ;  Be  Millar,  25  L.  R.  Ir. 
107  ;  Be  Tennant,  25  L.  R.  Ir.  522  ;  Be  Flood,  11  L.  R.  Ir.  355  ;  and  not 
merely  for  the  benefit  of  the  husband :  Tamplin  v.  Miller,  30  W.  R.  422  ; 
Be  8.' s  Settlement,  1893,  W.  N.  127 ;  or  to  raise  money  to  pay  debts  incurred 
through  the  extravagance  of  her  or  of  her  husband  :  Be  Pollard's  Settlement, 
[1896]  1  Ch.  901 ;  [1896]  2  Ch.  552,  C.  A. ;  or  to  benefit  the  wife  by  releasing 
a  power  to  appoint  amongst  her  children :  Be  Little,  40  Ch.  D.  418,  0.  A. ; 
and  see  Cnnynghame  v.  Thurlow,  1  R.  &  M.  436  ;  Be  Badcliffe,  B.  v.  Bewes, 
[1892]  1  Ch.  227,  C.  A.  ;  [1891]  2  Ch.  662  ;  or  to  enable  her  to  enter  into  a 
compromise  annulling  the  settlement  on  a  decree  nisi  for  a  divorce  being 
made :  Thomson  v.  T.,  [1896]  P.  263,  C.  A.  ;  or  to  obtain  an  increased 
income  by  transferring  the  fund  to  another  and  less  stringent  trust :  Be 
Blundell,  [1901]  2  Ch.  221,  C.  A.  ;  and  generally  as  to  the  circumstances 
under  which  the  Court  will  discharge  the  restraint,  see  Lewin,  pp,  1014, 
1015 ;  Hodges  v.  H.,  20  Ch.  D.  749 ;  Be  Milner's  Settlement,  [1891]  3  Ch.  547  ; 
Be  Marquis  of  Ailesbury  and  Lord  Iveagh,  [1893]  2  Ch.  345. 

The  application  under  the  section  should  be  by  summons  :  Latham  v. 
L.,  1889,  W.  N.  171 ;  Be  Lillwall's  Settlement  Trusts,  30  W.  R.  243 ;  but 
may  be  by  petition  :  see  Be  Blundell,  sup.  A  petition  need  not  be  entitled 
in  the  matter  of  the  Act :  Be  Landfield,  30  W.  R.  377  ;  46  L.  T.  227.  For 
form  of  summons,  see  D.  C.  F.  1223.  As  to  not  requiring  trustees  to  be 
served,  and  as  to  form  of  order,  see  Be  Little's  Will,  36  Ch.  D.  701  ;  and  as 
to  separate  examination  of  married  woman,  see  Hodges  v.  H.,  20  Ch.  D. 
749  ;   Musgrave  v.  Sandeman,  48  L.  T.  215. 


Power  to  bar 
entail. 


Restraint 


Restraint  inefiiectual. 

A  restraint  against  alienation  of  rents  and  profits  does  not  prevent  a  wife 
(equitable  tenant  in  tail)  from  barring  the  entail  and  defeating  her  husband's 
right  to  curtesy  by  devising  the  estate :  Cooper  v.  Macdonald,  7  Ch.  D. 
288. 

When  the  restriction  against  alienation  is  carried  beyond  the  legal  limit 
beyond  legal  jt  may  be  rejected,  leaving  the  appointment  for  separate  use  valid :  Be 
limit.  Cumjnghame's  Settlement,  11  Eq.  324  ;  Teague's  Settlement,  10  Eq.  564 ;  Be 

Bidley,  Buckton  v.  Hay,  11  Ch.  D.  645 ;  Be  Errington,  Bawtree  v.  E.,  1887, 
W.  N.  23 ;  Herbert  v.  Webster,  15  Ch.  D.  610 ;  or  upheld  so  far  as  it  is 
applicable  to  persons  in  esse,  and  therefore  within  the  legal  limit :  Armitage 
V.  Coates,  35  Beav.  1 ;  In  re  Ferneley's  Trusts,  [1902]  1  Ch.  543 ;  see 
Lewin,  p.  1016,  and  Be  Dawson,  Johnstonv.  Hill,  39  Ch.  D.  155  (as  to  person 
past  age  of  child-bearing). 

The  provision  restraining  alienation  may  be  severed  so  as  to  be  valid  as 
to  persons  in  esse,  but  invalid  as  to  others  :  In  re  Game,  Oame  v.  Tennent, 
[1907]  1  Ch.  276. 

As  to  the  effect  of  sect.  19  of  the  Married  Women's  Property  Act,  1882, 
see  inf.  p.  879. 

As  to  the  effect  of  a  judicial  separation  upon  a  restraint  on  anticipation, 
see  Waite  v.  Morland,  38  Ch.  D.  135. 


(hi.)  sepaeate  estate  under  the  mareibd  women's  peopekty 

ACTS. 

Appointment  of  Trustees  of  Policy  Money — Married  Women's 
Property  Act,  1882,  s.  11. 

The  Judge  dotli  hereby  appoint  A.  B.  of  &c.,  a  trustee  for  the  pur- 
pose of  receiving  from  the  —  Assurance  Co.  the  sum  of  £ —  secured 
by  the  policy  of  assurance  effected  in  that  office  on  the  life  of  C,  dated 
&c.,  and  numbered  &c.,  and  purporting  to  be  effected  for  the  benefit 
of  the  applicant  under  the  provisions  of  the  above-mentioned  Act, 
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such  sum  to  be  held  by  the  said  A.  B.  in  trust  for  the  applicant  abso- 
lutely.—Be  Turner,  V.-C.  B.,  at  Chambers.,  14  Sept.  1875,  B.  1592. 

For  forms  of  application,  see  D.  C.  F.  1241  d  seq. 
As  to  the  construction  of  the  section,  see  inf. 

MAKEIED   women's  PEOPEETY    ACTS,    1870  AND    1874. 

The  character  of  separate  estate  was  extended  by  the  Married  Women's 
Property  Act,  1870  (33  &  34  V.  c.  93),  to  wages  and  earnings,  deposits  in 
saving  banks,  personal  property  to  which  any  married  woman  after  the 
8th  August,  1870,  should  become  entitled  under  an  intestacy  (whatever 
the  amount),  or  money  not  exceeding  £200  under  any  deed  or  will,  also  to 
rents  and  profits  of  real  estate  which  should  descend  upon  any  woman 
married  after  9th  August,  1870,  as  heiress. 

By  sect.  22  of  the  Married  Women's  Property  Act,  1882,  the  Acts  of 
1870  and  1874  are  repealed,  but  such  repeal  "  shall  not  affect  any  act  done 
or  right  acqiured  wMle  either  of  such  Acts  was  in  force,  or  any  right  or 
liability  of  any  husband  or  wife,  married  before  the  commencement  of  this 
Act "  (i.e.  the  Act  of  1882),  "  to  sue  or  be  sued  under  the  provisions  of 
the  said  repealed  Acts  or  either  of  them,  for  or  in  respect  of  any  debt, 
contract,  wrong,  or  other  matter  or  thing  whatsoever,  for  or  in  respect  of 
which  any  such  right  or  liability  shall  have  accrued  to  or  against  such 
husband  or  wife  before  the  commencement  of  this  Act." 

For  decisions  on  sects.  1 — 9,  11,  12,  and  13  of  the  Act  of  1870,  see  Seton, 
6th  ed.  pp.  912—915. 

By  sect.  10  of  the  Act  of  1870,  a  married  woman  might  effect  a  policy  of  Policies  for 
insurance  upon  her  own  life  or  the  life  of  her  husband  for  her  separate  use,  benefit  of 
and  the  same  and  all  benefit  thereof,  if  expressed  on  the  face  of  it  to  be  so  married 
effected,  should  enure  accordingly,  and  the  contract  be  as  valid  as  if  made  woman  and 
with  an  unmarried  woman.  children. 

A  policy  effected  by  a  married  man  on  Ms  own  life,  and  expressed  to  be 
for  the  benefit  of  his  wife,  or  of  his  wife  and  children,  was  to  enure 
and  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate  use  and  of 
his  children,  according  to  the  interest  so  expressed,  and  so  long  as  any 
object  of  the  trust  remained  was  not  to  be  subject  to  the  control  of  the 
husband,  or  to  his  creditors,  or  form  part  of  his  estate  :  see  on  this  section, 
Uolt  V.  Evtrall,  2  Ch.  D.  266. 

Where  the  interest  to  be  taken  by  the  widow  and  her  children  was  not 
expressed  on  the  face  of  the  policy,  the  money  secured,  though  in  the  first 
instance  ordered  to  be  held  upon  the  usual  trusts  (see  Jfe  Mellor^s  Policy 
Trusts,  6  Ch.  D.  127),  was  on  subsequent  application  allowed  to  be  dis- 
tributed as  if  the  husband  had  died  intestate,  the  widow  being  poor,  and  the 
income  of  the  policy  moneys  insufficient  for  the  maintenance  of  herself 
and  children :  8.  C,  7  Ch.  D.  200.  This  was  not  followed  in  Re  Adam's 
Policy  Trusts,  23  Ch.  D.  625,  where  Chitty,  J.,  intimated  the  opinion  that 
under  a  policy  for  the  benefit  of  wife  and  children,  the  widow  took  for  hfe 
for  her  separate  use,  with  remainder  to  the  children  as  joint  tenants,  and  a 
recital  was  inserted  in  the  order  that  the  surviving  cliildren  took  as  joint 
tenants;  but  in  Re  Seyion,  S.  v.  Satterthwaite,  34  Ch.  D.  511,  North,  J., 
held  that  in  such  a  case  widow  and  children  took  concurrently  as  joint 
tenants  ;  and  this  has  since  been  followed  by  Chitty,  J.  :  Re  Davies'  Policy, 
[1892]  1  Ch.  90. 

The  widow  and  children  by  a  second  marriage  will  be  entitled  to  partici- 
pate with  the  children  by  a  deceased  wife  in  the  proceeds  of  a  policy  taken 
out  during  the  life  of  the  first  wife  by  the  husband  and  expressed  to  bo 
"  for  the  benefit  of  his  wife  and  children : "  In  re  Browne's  Policy,  Browne 
V.  Browne,  [1903]  1  Ch.  188  ;  or  to  be  payable  to  his  "  widow  or  widow  and 
children  or  one  of  them  "  as  he  should  appoint :  In  re  Parker's  Policies, 
1906]  1  Ch.  526.     But  see  In  re  Griffith's  Policy,  [1903]  1  Ch.  739,  where 
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second  wife  not  entitled  to  participate,  and  see  Griffiths  v.  Fleming,  [1909] 
1  K.  B.  805. 

An  after-taken  wife  is  within  the  Act  of  1870,  and  may  claim  in  competi- 
tion with  the  cliildren  of  a  former  wife  in  whose  lifetime  the  policy  was 
tiiken  out ;  and  for  this  purpose  there  is  no  difference  between  sect.  10  of 
the  Act  of  1870  and  sect.  11  of  the  Act  of  1882  :  In  re  Parker's  Policies, 
[1906]  1  Ch.  526.     But  see  In  re  Griffith's  Policy,  sup. 

Where  a  person  effected  a  policy  upon  his  own  life  under  the  M.  W.  P. 
Act,  for  the  benefit  of  his  wife  for  her  separate  use,  and  of  the  children  to 
be  born  of  the  marriage  as  he  should  appoint,  and  he  died  without  having 
exercised  the  power  of  appointment,  leaving  his  widow  and  one  child,  an 
infant,  surviving,  the  policy  money  was  directed  to  be  paid,  as  to  one  moiety 
to  the  widow,  and  as  to  the  other  moiety  to  be  invested  in  trust  for  the  child, 
and  the  income  during  minority  paid  to  the  widow  for  his  maintenance  : 
Re  Edwards'  Policy,  V.-C.  M.,  28  W.  R.  72 ;  and  see  Fisher  v.  Shirley,  43 
Ch.  D.  290. 
Appointment  The  section  remains  in  force  as  to  policies  effected  under  it,  notwith- 
of  trustees,  standing  the  provisions  of  sect.  11  of  the  Act  of  1882  (v.  inf.  p.  878),  and 
therefore  a  trustee  must  be  appointed  to  give  a  discharge  for  the  policy 
moneys,  whether  they  become  payable  before  or  after  the  Act  of  1882, 
and  the  application  for  such  payment  may  properly  be  entitled  only  in 
the  matter  of  the  Act  of  1870  and  not  in  that  of  1882  :  Re  Tumhull,  T.  v. 
T.,  [1897]  2  Ch.  415 ;  Re  Kuyper's  Policy  Trusts,  [1899]  1  Ch.  38  (not 
following  Re  Soutar's  Policy  Trust,  26  Ch.  D.  236). 

Where  the  appointment  by  the  Court  of  a  new  trustee  is  required,  the 
petition  or  summons  should  be  entitled  also  in  the  matter  of  the  Trustee  Act, 
1893  :  Re  Soutar's  Policy  Trusts,  26  Ch.  D.  236  ;  and  the  Court  can  under 
its  general  jurisdiction  appoint  two  new  trustees  :  Schultze  v.  S.,  56  L.  J. 
Ch.  356 ;  56  L.  T.  231. 

Where  the  fund  was  to  be  retained  on  behalf  of  infants,  the  Court  declined 
to  appoint  a  single  trustee  under  this  section  :  Re  Howson's  Policy  Trusts, 
1885,  W.  N.  213. 

MAKBIBD   women's   PROPERTY  ACT,    1882. 

Capacity  of  Married  Woman. 

Capacity  to  By  sect.  1  of  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75), 
hold  pro-  sub-sect.  1,  "  a  married  woman  shall  in  accordance  with  the  provisions  of 
perty.  ^yg  ^^^^  ^^  capable  of  acquiring,  holding,  and  disposing  by  will  or  other- 

wise, of  any  real  or  personal  property,  in  the  same  manner  as  it  she  were  a 
feme  sole,  without  the  intervention  of  any  trustee." 

Sect.  1  is  a  general  section,  which  is  to  be  construed  with  sects.  2  and  5 
{v.  inf.  p.  876) :  Re  Guno,  Mansfield  v.  M.,  43  Ch.  D.  12,  15,  C.  A.  ;  and  see 
Re  Drummond  and  Davie,  [1891]  1  Ch.  524,  534. 
Effect  on  As  this  sub-section  does  not  deal  with  the  devolution  of  property  un- 

husband's  disposed  of  by  the/eme,  it  does  not  affect  the  marital  right  of  the  husband 
rights.  g^g  against  the  next  of  kin  :   Re  Lambert's  Estate,  Stanton  v.  L.,  39  Ch.  D. 

626 ;  Surman  v.  Wharton,  [1891]  1  Q.  B.  491,  493  ;  SrOart  v.  Tranter,  43 
Ch.  D.  587,  C.  A. ;  nor  deprive  Mm  of  his  estate  by  the  curtesy  in  her 
realty  undisposed  of  :  Hope  v.  H.,  [1892]  2  Ch.  336  ;  nor  does  it  alter  the 
status  of  the/eme  so  as  to  affect  the  operation  of  the  rule  whereby  husband 
and  wife,  under  a  gift  to  them,  take  as  one  person  :  Re  Jupp,  J.  v.  Buckwell, 
39  Ch.  D.  148 ;  Re  March,  Mander  v.  Harris,  27  Ch.  D.  166,  C.  A. ;  24 
Ch.  D.  222  ;  Re  Dixon,  Byram  v.  Tull,  42  Ch.  D.  306.  The  mere  purchase 
by  a  husband  of  the  reversion  in  fee  of  leaseholds  belonging  to  his  wife 
whom  he  married  before  1883  does  not  effect  a  merger:  Hurley  v.  H., 
[1910]  I.  R.  86. 

Where  real  estate  of  the  husband  is,  since  the  Act,  conveyed  to  husband 
and  vrtfe,  the  presumption  of  intended  advancement  not  being  rebutted. 
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they  take  as  joint  tenants,  and  her  interest  belongs  to  her  for  her  separate 
use  :   Thornley  v.  T.,  [1893]  2  Ch.  229. 

As  to  the  effect  of  the  Act  in  reference  to  the  will  of  the  married  woman, 
V.  inf.  p.  887. 

By  sub-sect.  2  {v.  sup.  p.  849),  a  married  woman  is  rendered  capable  of  Capacity  of 
entering  into  and  rendering  herself  liable  in  respect  of,  and  to  the  extent  of  suing  and 
her  separate  property  on  any  contract,  and  of  suing  and  being  sued,  either  being  sued, 
in  contract,  or  tort,  or  otherwise  ;  and  any  damages  or  costs  recovered  by 
her  are  to  be  her  separate  property,  and  any  damages  or  costs  recovered 
against  her  are  made  payable  out  of  her  separate  property.    This  enact- 
ment is  not  retrospective  :  Davies  v.  Stanford,  61  L.  T.  234 ;  and  it  does  not 
abolish  the  general  liability  of  the  husband  for  his  wife's  torts  :  Seroka  v. 
Kattenburg,  17  Q.  B.  D.  117  ;  sup.  p.  857. 

Real  property  over  which  a  husband  and  wife  have  a  joint  general  power 
of  appointment  by  deed  is  not  her  separate  property  within  the  sub-section  : 
Cfoatley  v.  Jones,  [1909]  1  Ch.  557. 

A  married  woman  in  receipt  of  £52  a  year  without  power  of  anticipation 
cannot  sue  in  forma  pauperis  :  In  re  Atkin's  Trusts,  Smith  v.  Atkin,  [1909] 
1  Ch.  471. 

By  sub-sect.  3,  "  every  contract  entered  into  by  a  married  woman  shall  be  Capacity  to 
deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to  bind  her  contract, 
separate  property,  unless  the  contrary  be  shown ;  "  and  by  sub-sect.  4, 
"  every  contract  entered  into  by  a  married  woman  with  respect  to  and  to 
bind  her  separate  property,  shall  bind  not  only  the  separate  property  which 
she  is  possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all 
separate  property  which  she  may  thereafter  acquire." 

These  two  sub-sections  (which  were  repealed  by  the  Act  of  1893,  v.  sup. 
p.  853)  did  not  enable  a  married  woman  who  had  no  separate  property  to 
bind  herself  by  contract :  Stogdon  v.  Lee,  [1891]  1  Q.  B.  661,  C.  A. ;  PaUiser 
v.  Oumey,  19  Q.  B.  D.  519  ;  ^e  Shakespear,  Deakin  v.  Lahin,  30  Ch.  D.  169  ; 
and  see  Pelton  v.  Harrison,  [1891]  2  Q.  B.  422,  C.  A. ;  and,  therefore,  the 
Pit  suing  her  was  put  to  prove  that  she  had  at  the  time  of  entering  into  the 
contract,  separate  property,  free  from  restraint  on  anticipation,  as  to  which 
she  might  reasonably  be  deemed  to  have  contracted  :  Pasquin  v.  Beauclerk, 
[1906]  A.  C.  at  p.  189  ;  Tetley  v.  Griffith,  57  L.  T.  673  ;  36  W.  B.  96  ;  1887, 
W.  N.  218  ;  Braunstein  v.  Lewis,  64  L.  T.  265  ;  65  L.  T.  449 ;  Leah  v. 
Driffield,  24  Q.  B.  D.  98  ;  v.  sup.  pp.  852,  853  ;  secus,  where  Pit  was  suing 
otherwise  than  in  contract,  as  in  that  case  the  liability  of  the  feme  to  be 
sued  was  general :    Whittaker  v.  Kershaw,  45  Ch.  D.  320,  327,  329,  C.  A. 

Semble,  the  enactments  are  not  retrospective  so  as  to  affect  contracts 
entered  into  previously  to  1883  :  Be  Roper,  R.  v.  Doncaster,  39  Ch.  D.  482, 
487 ;  and  see  Oonolan  v.  Leyland,  27  Ch.  D.  632 ;  Re  March,  Mander  v. 
Harris,  27  Ch.  D.  166,  C.  A. ;  Turnbull  v.  Forman,  15  Q.  B.  D.  234,  C.  A.  ; 
but  a  consent  order  after  1883,  referring  to  arbitration  questions  under  a. 
contract  made  before  1883,  was  held  to  be  a  new  contract :  Conolan  v. 
Leyland,  sup. 

As  the  Act  refers  to  separate  property  only,  the  contract  of  the  married 
woman  did  not  affect  property  acquired  by  her  after  the  coverture  :  Beckett 
V.  Tasker,  19  Q.  B.  D.  7 ;  or  separate  property  subject  to  restraint  on 
anticipation  at  the  time  of  the  contract,  but  afterwards  becoming  free 
therefrom  on  the  coverture  ceasing :  Pelton  v.  Harrison,  [1891]  2  Q.  B. 
422 ;  and  see  Softlaw  v.  Welch,  [1899]  2  Q.  B.  419,  C.  A. ;  but  see  Re 
Wheeler's  Settlement,  Briggs  v.  Ryan,  [1899]  2  Ch.  717  (tending  to  show  that 
the  expression  "  separate  property "  may  include  property  to  which  a 
separate  use  will  attach  on  coverture  in  futuro) ;  but  it  did  affect 
separate  property  acquired  during  a  subsequent  coverture :  Jay  v.  Robin- 
son, 25  Q.  B.  D.  467,  C.  A. 

By  sub-sect.  5,  "  every  married  woman  oarr3dng  on  a  trade  separately  Bankruptcy, 
from  her  husband  shall,  in  respect  of  her  separate  property,  be  subject  to 
the  bankruptcy  laws  in  the  same  way  as  if  she  were  a/e»ie  sole." 
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The  liability  of  a  married  woman  to  the  bankruptcy  laws  under  this 
sub-section  depends  on  the  single  condition  that  she  should  be  carrying 
on  trade  separately  from  her  husband :  In  re  Ida  Simon,  [1909]  1  K.  B. 
201. 

As  power  is  not  "  property,"  a  married  woman  adjudicated  bankrupt 
under  this  sub-section,  cannot  be  compelled  to  exercise  a  general  power  in 
favour  of  the  trustee  in  bankruptcy :  Exp.  CHlchrist,  Re  Armstrong,  17 
Q.  B.  D.  521,  C.  A. ;  and  see  Ooatley  v.  Jones,  [1909]  1  Ch.  557  (joint  general 
power  of  appointment) ;  and  as  a  judgment  against  a  married  woman, 
according  to  the  form  in  Scott  v.  Morley,  20  Q.  B.  D.  120  C.  A.,  is  not  personal, 
she  cannot  be  made  bankrupt  on  a  notice  grounded  on  it  under  sect.  4, 
sub-sect.  1  (g),  of  the  Bankruptcy  Act,  1883 :  Re  Lynes,  Exp.  Lester,  [1893] 
2  Q.  B.  113,  C.  A. ;  Re  Elliott,  [1900]  2  I.  R.  439  ;  although  she  has  sub- 
sequently become  a  widow  :  Re  Hewett,  Exp.  Levene,  [1895]  1  Q.  B.  328  ; 
or  is  trading  separately  from  her  husband  under  a  firm  name,  and  judgment 
is  obtained  against  her  in  that  name :  Re  Frances  Handford  <fc  Co.,  Exp. 
Frances  Handford,  [1899]  1  Q.  B.  566,  C.  A. 

The  married,  woman  will  be  deemed  to  be  "  carrying  on  trade  "  so  long  as 
there  are  debts  due  to  her  trade  creditors  remaining  unpaid  :  Re  Dagnall, 
Exp.  Soan  and  Morley,  [1896]  2  Q.  B.  407  ;  Re  Worsley,  [1901]  1  K.  B.  309, 
0.  A. ;  and  the  trade  may  be  "  separate  "  although  the  husband  is  living 
in  the  house  £}.nd  acting  in  the  management :  S.  C.  ;  Re  Ida  Simon,  [1909] 
1  K.  B.  201 ;  the  carr3dng  on  of  a  farm  has  been  held  not  to  be  a  "  trade  "  : 
In  re  Long,  [1905]  2  Ir.  R.  343. 

Where  after  a  petition  for  adjudication  had  been  presented  against  a 
spinster  she  obtained  an  adjournment  of  the  case,  and  married  during  the 
interval  of  adjournment,  it  was  held  that,  as  she  was  not  carrjing  on  a 
trade  separately  from  her  husband,  she  was  not  subject  to  the  bankruptcy 
laws,  and  a  receiving  order  made  against  her  was  discharged  :  Re  a  Debtor, 
Exp.  the  Debtor,  [1898]  2  Q.  B.  576,  C.  A. 

The  sub-section  applies  although  the  business  is  entirely  managed  by  her 
husband,  provided  he  has  no  control  over  the  money  in  or  assets  of  the 
business :  Re  Edwardes,  Exp.  Edwardes,  43  W.  R.  509 ;  explaining  Re 
Helsbij,  1  Manson,  12 ;  63  L.  J.  Q.  B.  261  ;  69  L.  T.  864 ;  Re  Ida  Simon, 
sup.  ;  Re  Long,  sup. 

As  to  the  position  before  the  Act  of  a  married  woman  in  regard  to  the 
bankruptcy  laws,  v.  sup.  p.  863. 

Woman  married  after  the  Act. 

By  sect.  2,  "  every  woman  who  marries  after  the  commencement  of  this 
Act  shall  be  entitled  to  have  and  to  hold  as  her  separate  property  and  to 
dispose  of  in  manner  aforesaid,  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or  devolve 
upon  her  after  marriage,  including  any  wages,  earnings,  money,  and  pro- 
perty gained  or  acquired  by  her  in  any  employment,  trade,  or  occupation  in 
which  she  is  engaged,  or  wliich  she  carries  on  separately  from  hgr  husband, 
or  by  the  exercise  of  any  literary,  artistic,  or  scientific  skill." 

As  to  the  protection  extended  to  the  trade  or  business  from  which  the 
earnings  arise,  see  Ashworth  v.  Outram,  5  Ch.  D.  923,  C.  A. 

Where  a  married  woman  carries  on  a  separate  trade  it  must  be  assumed, 
unless  the  contrary  is  shown,  that  she  has  separate  property  :  Eddowes  v. 
Argentine  Loan  Co.,  63  L.  T.  364. 

Woman  married  before  the  Act. 

By  sect.  5,  "  every  woman  married  before  the  commencement  of  this  Act 
shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  aforesaid 
as  her  separate  property  all  real  and  personal  property  her  title  to  which, 
whether  vested  or  contingent,  and  whether  in  possession,  reversion,  or 
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remainder,  shall  accrue  after  the  commencement  of  this  Act,  including  any 
wages,  earnings,  money  and  property  so  gained  or  acquired  by  her  as 
aforesaid." 

As  the  section  relates  to  the  accruer  of  title,  it  does  not  affect  the  rights  of 
tlie  husband  in  respect  of  property  whicli  accrues  in  title  before,  but  falls 
into  possession  after  the  Act :  Reid  v.  R.,  31  Ch.  D.  402,  C.  A.  Hence 
where  the  title  accrued  before  the  Act,  but  the  property  was  sold  and 
converted  by  trustees  before  it  fell  into  possession,  the  sale  did  not  give  a 
new  title  within  the  meaning  of  this  section  so  as  to  defeat  the  husband's 
rights  :  In  re  Bacon,  Toovey  v.  Turner,  [1907]  1  Ch.  475. 

But  a  mere  spes  successionis,  as  one  of  a  class  of  possible  next  of  kin,  is  not 
a  contingent  title  witliin  the  section ;  and  on  the  class  becoming  ascertain- 
able subsequently  to  the  Act,  the  section  applied :  Re  Parsons,  StocUey  v. 
P.,  45  Ch.  D.  51 ;  dissenting  from  Re  Beaupre's  Trusts,  21  L.  R.  Ir.  397, 
C.  A. 

Damages  awarded  to  the  wife  in  an  action  by  her  and  her  husband,  in 
respect  of  personal  injury  to  her,  must  be  her  separate  property  under  this 
section,  if  they  are  not  so  under  sect.  1,  sub-sect.  2  :  Beasley  v.  Rooney, 
[1891]  1  Q.  B.  509. 

Stocks,  Shares,  &c.,  of  Married  Women. 

By  sect.  6,  "  all  deposits  in  any  post  office  or  other  savings  bank,  or  in 
any  other  bank,  all  annuities  granted  by  the  commrs  for  the  reduction  of 
the  national  debt,  or  by  any  other  person,  and  all  sums  forming  part  of  the 
pubhc  stocks  or  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  or  of  any 
other  bank,  wliich,  at  the  commencement  of  this  Act  "  (1st  January,  1883), 
"  are  standing  in  the  sole  name  of  a  married  woman,  and  all  shares,  stock, 
debentures,  debenture  stock,  or  other  interests  of  or  in  any  corporation, 
company,  or  public  body,  municipal,  commercial,  or  otherwise,  or  of  or  in 
any  industrial,  provident,  friendly,  benefit,  building,  or  loan  society,  which 
at  the  commencement  of  the  Act  are  standing  in  her  name  "  (i.e.,  semble,  her 
sole  name),  "  shall  be  deemed,  unless  and  until  the  contrary  be  shown,  to 
be  the  separate  property  of  such  married  woman  ;  "  and  the  fact  that  such 
property  is  standing  in  the  sole  name  of  a  married  woman  "  shall  be  sufficient 
primd  facie  evidence  that  she  is  beneficially  entitled  thereto  for  her  separate 
use,  so  as  to  authorize  and  empower  her  to  receive- or  transfer  the  same,  and 
to  receive  the  dividends,  interest,  and  profits  thereof,  without  the  con- 
currence of  her  husband,"  and  to  indemnify  the  several  persons,  public 
bodies  and  companies  concerned  in  respect  thereof. 

By  sect.  7,  all  such  deposits,  annuities,  sums,  shares,  stock,  debentures, 
debenture  stock,  and  other  interests  as  referred  to  in  the  last  section,  whicli 
after  the  commencement  of  the  Act,  shall  be  allotted  to  or  made  to  stand 
in  the  sole  name  of  a  married  woman,  are  to  be  deemed,  unless  and  until  the 
contrary  be  shown,  to  be  her  separate  property,  in  respect  of  wliich,  so  far 
as  any  liability  may  be  incident  thereto,  her  separate  estate  is  alone  to  be 
liable.  But  nothing  in  the  Act  is  to  require  or  authorize  any  corporation 
or  company  to  admit  any  married  woman  to  be  a  holder  of  any  shares  or 
stock  therein,  to  which  any  liabihty  may  be  incident,  contrary  to  the 
provisions  of  the  instrument  regulating  such  corporation  or  company. 

By  sect.  8,  the  above  provisions  are  extended  to  the  case  of  stocks, 
shares,  &c.  invested  in  the  names  of  any  married  woman  jointly  with  any 
persons  or  person  other  than  her  husband  ;  and  by  sect.  9,  the  concurrence 
of  the  husband  in  any  transfer  is  rendered  unnecessary. 

By  sect.  10,  where  an  investment  has  been  made  by  a  married  woman  by 
means  of  moneys  of  her  husband,  without  his  consent,  the  Court  may,  upon 
an  application  under  sect.  17  {v.  sup.  p.  858),  order  such  investment,  and 
the  dividends  thereof,  or  any  part  thereof,  to  be  transferred  and  paid 
respectively  to  the  husband. 
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Policy  of  Assurance. 

Sect.  11  provides  that  a  married  woman  may  effect  a  policy  upon  her  own 
life,  or  the  life  of  her  husband,  for  her  separate  use  ;  and  that  a  policy  of 
assurance  effected  by  any  man  on  his  own  life,  and  expressed  to  be  for  the 
benefit  of  his  wife,  or  of  his  children,  or  of  his  wife  and  children,  or  any  of 
them,  or  by  any  woman  on  her  own  life,  and  expressed  to  be  for  the  benefit 
of  her  husband,  or  of  her  children,  or  of  her  husband  and  children,  or  any  of 
them,  shall  create  a  trust  in  favour  of  the  objects  therein  named,  and  the 
moneys  payable  under  such  policy  shall  not,  so  long  as  any  object  of  the 
trust  remains  unperformed,  form  part  of  the  estate  of  the  insured,  or  be 
subject  to  his  or  her  debts.  The  insured  may,  by  the  pohcy,  or  by  any 
memorandum,  appoint  a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  appoint  a  new  trustee  or  new  trustees 
thereof,  and  may  make  provision  for  the  appointment  of  a  new  trustee  or 
new  trustees  thereof,  and  for  the  investment  of  the  policy  moneys  ;  and  in 
default  of  any  such  appointment,  such  policy,  immediately  on  its  being 
effected,  is  to  vest  in  the  insured  in  trust  for  the  purposes  aforesaid.  If  at 
any  time  there  shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a  new 
trustee  or  new  trustees,  the  appointment  may  be  made  by  any  Court  having 
jurisdiction  under  the  Trustee  Act,  1850,  or  the  Acts  amending  the  same 
(now  the  Trustee  Act,  1893,  v.  inf.  Chap.  XLI.,  Sect.  10,  pp.  1172  et  seq.). 

For  the  cases  on  the  corresponding  section  (sect.  10)  of  the  Married 
Women's  Property  Act,  1870,  v.  sup.  p.  873. 

As  to  the  construction  of  the  section,  see  Griffiths  v.  Fleming,  [1909] 
1  K.  B.  805. 

When  the  object  of  the  trust  is  performed,  or  becomes  incapable  of 
performance,  the  policy  reverts  to  the  estate  of  the  insured.  Therefore, 
where  the  death  of  the  insured  was  caused  by  the  felonious  act  of  his  wife, 
who  was  the  sole  cestui  que  trust  under  the  policy,  his  executors  could,  in  the 
absence  of  stipulation  to  the  contrary,  recover  from  the  insurance  ofBee  on 
the  policy :   Cleaver  v.  Mutu/il  Reserve  Fund,  [1892]  1  Q.  B.  147,  C.  A. 

An  after-taken  wife  may  participate  with  her  children  and  the  children 
by  a  former  wife  :  In  re  Broume's  Policy,  Browne  v.  Browne,  [1903]  1  Ch. 
188. 

Ante-Nuptial  Debts. 

By  sect.  13  (v.  sup.  p.  854),  a  woman,  after  her  marriage,  is  to  continue 
liable  to  the  extent  of  her  separate  estate  for  her  ante-nuptial  debts,  con- 
tracts, or  wrongs,  and  may  be  sued  accordingly,  and  all  sums  recovered 
against  her  shall  be  payable  out  of  her  separate  property,  and,  as  between 
her  and  her  husband,  unless  there  be  any  contract  between  them  to  the 
contrary,  her  separate  property  is  to  be  primarily  liable. 

The  section  extends  to  debts  contracted  under  the  powers  of  the  Act 
during  a  former  covert.ure  :  Jay  v.  Robinson,  25  Q.  B.  D.  467,  C.  A. ;  Pelion 
V.  Harrison,  [1891]  2  Q.  B.  422  ;  but  as  the  Act  does  not  destroy  the  unity 
of  person  existing  between  husband  and  wife,  he  cannot  sue  her  for  money 
lent  to  or  paid  for  her  at  her  request  before  their  marriage  :  Butler  v.  B., 
■      14  Q.  B.  D.  831. 

The  section  must  be  read  in  conjunction  with  sect.  19 :  Birmingham 
Excelsior  Money  Society  v.  Lane,  [1904]  1  K.  B.  at  p.  38. 

The  personal  liability  of  a  married  woman  at  common  law  upon  contracts 
made  by  her  before  marriage  is  not  taken  away  by  the  Married  Women's 
Property  Act,  1882  :  Robinson,  King  dk  Co.  v.  Lynes,  [1894]  2  Q.  B.  577. 

By  sect.  14,  a  husband  is  liable  for  his  wife's  ante-nuptial  debts,  con- 
tracts, and  wrongs,  to  the  extent  of  all  property  whatsoever  belonging  to 
her  which  he  shall  have  acquired  or  become  entitled  to  from  or  through  her, 
after  deducting  therefrom  any  payments  made  by  him,  and  any  sums  for 
which  judgment  may  have  been  bond  fide  recovered  against  him  in  respect 
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of  such  debts,  &c.,  but  he  is  not  to  be  Uable  for  the  same  any  further  or 
otherwise. 

The  husband  can  avail  himself  of  the  Statute  of  Limitations  in  respect  of 
his  wife's  ante-nuptial  debt  as  from  the  time  when  the  debt  accrued  due  by 
her :  Beck  v.  Pierce,  23  Q.  B.  D.  316,  C.  A. 

By  sect.  15,  the  husband  and  wife  may  be  sued  jointly  in  respect  of  any 
such  debt  or  liability,  if  the  Pit  seeks  to  establish  his  claim  against  them 
both.  If  the  husband  is  not  found  liable,  he  is  to  have  judgment  for  his 
costs  of  defence,  whatever  may  be  the  result  of  the  action  against  the  wife  ; 
and  if  the  husband  is  liable  for  part,  the  judgment  to  the  extent  of  the 
amount  for  which  he  is  liable  is  to  be  "  a  joint  judgment  against  the  husband 
personally,  and  against  the  wife  as  to  her  separate  property  ;  and  as  to  the 
residue  "  of  the  debt  or  damages,  "a  separate  judgment  against  the  wife 
as  to  her  separate  property  only  :  "  but  see  Beaumont  v.  Kaye,  [1904]  1 
K.  B.  292. 

Settlements  excepted  from  Act. 

Sect.  19  enacts,  "  Nothing  in  this  Act  contained  shall  interfere  with  or 
affect  any  settlement,  or  agreement  for  a  settlement,  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting  the  property  of  any  married 
woman." 

The  effect  of  this  provision  has  been  held  to  be  that  the  operation  of  a 
settlement  is  to  be  determined  precisely  as  under  the  previous  law,  so  that 
no  one  who  could  have  taken  an  interest  under  that  law  is  to  be  deprived 
thereof  :  Re  Onslow,  Plowden  v.  Oayford,  39  Ch.  D.  622, 625  ;  Hancock  v.  H., 
38  Ch.  D.  78,  C.  A.  ;  Bucldand  v.  B.,  [1900]  2  Ch.  534 ;  and  property  which 
would  have  been  bound  by  a  settlement  if  the  Act  had  not  passed,  will  not 
be  touched  by  sect.  5 :  Hancock  v.  H.,  sup.  ;  considering  Re  Queade's 
Trusts,  53  L.  T.  74 ;  33  W.  R.  816  ;  54  L.  J.  Ch.  786  ;  or  sect.  2  :  Stevens  v. 
Trevor-Oarrick,  [1893]  2  Ch.  307 ;  Buckland  v.  B.,  sup.  Therefore  a  covenant 
for  settlement  of  the  wife's  after-acquired  property  entered  into  by  the 
husband  alone  will  still  be  as  effectual  as  it  would  have  been  before  1883  : 
Re  Whitaker,  Christian  v.  W.,  34  Ch.  D.  227,  C.  A. ;  Hancock  v.  H.,  sup.  ; 
and  see  Re  Stonor's  Trusts,  24  Ch.  D.  195 ;  Hemingway  v.  Braithwaite, 
61  L.  T.  224 ;  Stevens  v.  Trevor-Oarrick,  sup.  ;  and  a  marriage  settlement 
by  an  infant  feme,  with  the  concurrence  of  the  husband,  of  property  not 
limited  to  her  separate  use  cannot  be  avoided  by  her  repudiation  on 
majority  :  Bv/Mand  v.  B.,  sup.  ;  but  when  the  settlement  has  passed  an 
interest  to  a  married  woman,  the  statutory  incidents  attach  thereto  :  Re 
Onslow,  sup. ;  and  if  she  becomes  discovert  and  marries  again,  she  will 
hold  it  as  separate  property  in  accordance  with  the  Act :  S.  C.  ;  and  an 
alienation  by  her  which  would  not  have  been  practicable  before  the  Act 
is  not  an  interference  with  or  act  affecting  the  settlement :  Exp.  Boyd,  Re 
Armstrong,  21  Q.  B.  D.  264,  C.  A.,  where  the  separate  life  estate  of  a,  feme 
made  bankrupt  under  sect.  1,  sub-sect.  5,  was  held  to  pass  to  her  trustee 
in  bankruptcy. 

By  the  M.  W.  P.  Act,  1907  (7  Edw.  VII.  c.  18),  s.  2,  however,  a  settlement 
or  agreement  for  settlement  made  after  1907  of  a  wife's  property  by  her 
husband  shall  not  be  valid  unless  it  is  executed  by  her  if  she  is  of  full  age 
or  confirmed  by  her  after  attaining  full  age.  But  if  she  dies  an  infant, 
any  covenant  or  disposition  of  her  property  by  him  shall  be  as  binding  on 
him  as  if  the  act  had  not  passed.  Settlements  made  under  the  Infant 
Settlements  Act,  1855  (18  &  19  V.  o.  43),  are  not  affected  by  this  Act. 

Restraint  on  Anticipation. 

Sect.  19  further  provides  that  nothing  in  the  Act  contained  "  shall  inter- 
fere with  or  render  inoperative  any  restriction  against  anticipation  at 
present  attached  or  hereafter  to  be  attached  to  the  enjoyment  of  any 
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property  or  income  by  a  woman  under  any  settlement,  agreement  for  a 
settlement,  will,  or  other  instniment ;  but  no  restriction  on  anticipation 
contained  in  any  settlement,  or  agreement  for  a  settlement,  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself  shall  have  any  validity 
against  debts  contracted  by  her  before  marriage,  and  no  settlement,  or 
agreement  for  a  settlement,  shall  have  any  greater  force  or  validity  against 
creditors  of  such  woman  than  a  like  settlement,  or  agreement  for  a  settle- 
ment, made  or  entered  into  by  a  man  would  have  against  his  creditors." 

Under  this  section  property  subject  to  a  restraint  on  anticipation,  whether 
belonging  to  the  married  woman  at  the  time  of  the  contract  or  subsequently 
acquired,  was  not  bound  though  the  coverture  had  afterwards  determined : 
Peltm  V.  Harrison,  [1891]  2  Q.  B.  422  ;  Beckett  v.  Tosher,  19  Q.  B.  D.  7  ; 
Myles  V.  Burton,  14  L.  R.  Ir.  258  ;  secv^,  where  the  property  became  free 
from  the  restraint  during  the  coverture,  as  then  sect.  1,  sub-sect.  4,  was 
applicable :  sup.  p.  876;  Cox  v.  Bennett,  [1891]  1  Ch.  617. 

A  covenant  by  a  husband  in  a  separation  deed  to  pay  his  wife  certain 
monthly  sums  for  her  separate  use  with  a  restraint  on  anticipation  is  not 
a  settlement  of  a  woman's  own  property  made  or  entered  into  by  herself : 
Birmingham  Excelsior  Money  Society  v.  Lane,  [1904]  1  K.  B.,  per  Mathew, 
L.  J.,  at  p.  38. 

A  judgment  against  a  married  woman  in  respect  of  an  ante-nuptial  debt 
cannot  be  enforced  by  way  of  equitable  execution  where  the  settlement 
containing  the  restriction  is  not  of  her  own  property  made  or  entered  into 
by  herself :   Birmingham  Excelsior  Money  Society  v.  Lane,  ubi  sup. 

Money  in  the  hands  of  a  trustee  in  respect  of  separate  property  subject  to 
a  restraint  on  anticipation,  and  accruing  due  after  judgment,  cannot  be 
attached  by  the  judgment  creditor :   Oalmoye  v.  Cowan,  58  L.  J.  Ch.  769. 

A  debt  contracted  during  a  previous  coverture  is  a  debt  contracted  before 
marriage  within  the  section  :  Jay  v.  Robinson,  25  Q.  B.  D.  467,  C.  A. 

The  concluding  clause  applies  only  to  settlements  made  after  the  Act : 
Beckett  v.  Tasker,  sup. ;  Myles  v.  Burton,  sup.  ;  Smith  v.  Whitlock,  55  L.  J. 
Q.  B.  286  ;  and,  read  with  the  first  clause,  has  been  held  not  to  prevent  a 
married  woman,  as  against  creditors  subsequent  to  her  marriage,  settling 
her  separate  property  by  a  post-nuptial  settlement  on  herself  with  a 
restraint  on  anticipation :   Hemingway  v.  Braithwaite,  61  L.  T.  224. 

(IV.)  CONTRACTS   BETWEEN    HUSBAND  AND  WIFE. 

Husband  and  wife  may  bargain  inter  se,  and  a  contract,  afterwards 
embodied  in  a  post-nuptial  settlement,  by  which  something  is  given  up  and 
something  taken  in  exchange  on  either  side,  is  a  transaction  for  valuable 
consideration,  and  was  not  avoided  under  27  EUz.  u.  4  (see  now  56  &  57  V. 
c.  21),  as  against  a  subsequent  purchaser  for  value  from  husband  and  wife 
without  notice  :  Teasdale  v.  Braithwaite,  4  Ch.  D.  85  ;  5  Ch.  D.  630,  C.  A. ; 
Re  Foster  and  Lister's  Contract,  25  W.  R.  553  ;  Hewison  v.  Negus,  16  Beav. 
594  (affirmed  17  Jur.  567) ;  Shurmur  v.  Sedgwick,  24  Ch.  D.  597  ;  and  see 
Atkinson  v.  Smith,  3D.  &  J.  186 ;  McGregor  v.  M.,  21  Q.  B.  D.  424, 
C.  A. 
Husband  Where  the  husband  acts  as  solr,  it  is  his  duty  to  explain  most  fully  any 

acting  as         provisions  in  the  settlement  of  his  wife's  property  which  are  in  his  favour, 
solr.  and  the  burden  of  proof  will  lie  on  his  represves  to  uphold  the  settlement 

after  his  death  if  it  is  ex  facie  improper :  Lovesy  v.  Smith,  15  Ch.  D.  655 ; 
and  although  there  may  be  no  absolute  presumption  against  the  validity 
of  a  deed  of  gift  by  a  wife  to  her  husband  prepared  by  his  solr  (Barron  v. 
Willis,  [1899]  2  Ch.  578  (per  Cozens-Hardy,  J. )),  yet,  if  a  confidential  relation 
is  established  between  her  and  the  solr,  and  the  deed  benefits  the  son  of  the 
solr,  it  will  not  be  binding  on  her  in  the  absence  of  independent  advice : 
S.  C,  [1900]  2  Ch.  121,  C.  A.  ;  8.  C,  [1902]  A.  C.  271. 

And  on  the  question  of  consideration  between  husband  and  wife,  see 
May,  Vol.  Conv.  281  ;  Dart,  V.  P.  914, 915,  918. 
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When  in  litigation  with  her  husband  she  can  be  bound  by  her  agreement  Compromise 
to  compromise  or  submit  matters  in  dispute  between  them  to  arbitration  :  or  arbitra- 
Bateman  v.  Rass,  1  Dow,  235 ;   McGregor  v.  M.,  21  Q.  B.  D.  424,  C.  A. ;  *»■>• 
Hart  V.  H.,  18  Ch.  D.  670  ;  the  right  to  compromise  being  incident  to  the 
riglit  to  sue  :  Besant  v.  Wood,  12  Ch.  D.  605,  622  ;  Base  v.  B.,  8  P.  D.  98, 
C.  A. ;  and  see  Williams  v.  Baihj,  2  Eq.  731  ;  Cahill  v.  C,  8  App.  420,  431, 
436. 

With  respect  to  property  which  the  wife,  though  entitled  for  her  separate 
use,  is  restrained  from  anticipating,  she  has  no  power  of  contracting  with 
her  husband  or  with  other  persons  :    Walrond  v.  W.,  Joh.  18. 

Since  the  Married  Women's  Property  Act,  1882,  a  husband  may  sue  liis  Loans  by 
wife  for  money  lent  by  Mm  to  her  after  their  marriage,  and  for  money  paid  husband 
by  him  for  her  after  the  marriage,  at  her  request  made  either  before  or  before  and 
after  the  marriage  :  Butler  v.  B.,  16  Q.  B.  D.  374,  0.  A. ;  secus,  as  to  money  ^!^^  ""''''" 
lent  to  her  or  paid  for  her  before  the  marriage,  as  the  Act  has  not  destroyed  "*g^- 
the  unity  of  person  between  husband  and  wife  :  S.  0.,  14  Q.  B.  D.  831. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  s.  3,  any  Loans  by 
money  or  other  estate  of  the  wife  lent  or  entrusted  by  her  to  her  husband  wife  to 
"  for  the  purpose  of  any  trade  or  business  carried  on  by  liim  or  otherwise,"  husband, 
is  to  be  treated  as  assets  of  his  estate  in  case  of  his  bankruptcy,  and  she  is  to 
be  entitled  to  a  dividend  as  creditor  after  all  other  creditors  for  valuable 
consideration  in  money  or  money's  worth  are  satisfied. 

This  section  does  not  apply  where  the  loan  is  not  to  the  husband,  but  to 
his  firm  :  Re  Tuff,  Exp.  Nottingham,  19  Q.  B.  D.  88  ;  nor  for  purposes  un- 
connected with  his  trade  or  business  :  Be  Tidswell,  Exp.  T.,  56  L.  J.  Q.  B. 
548 ;  35  W.  R.  66 ;  Be  Clarke,  Exp.  Schulze,  [1898]  2  Q.  B.  330,  C.  A.  ; 
Mackintosh  v.  Pogose,  [1895]  I  Ch.  505 ;  Be  Cronmire,  [1901]  I  Q.  B.  480, 
C.  A. ;  but  it  applies  where  the  estate  of  the  deceased  husband,  though 
sufficient  for  payment  in  full  of  his  debts  and  liabilities,  apart  from  the  costs 
of  admon,  is  insufficient  by  reason  of  such  costs  :  In  re  Leng,  Tarn  v.  Emmer- 
son,  [1895]  I  Ch.  652,  C.  A.  The  section  is  not  retrospective  :  Be  Home,  54 
L.  T.  301  ;  and  as  it  refers  only  to  bankruptcy,  it  does  not  preclude  the 
widow  retaining  as  administratrix  money  advanced  to  her  husband  for  his 
business  :  Be  May,  Crawford  v.  M.,  45  Ch.  D.  499  ;  Be  Ambler,  Woodhead 
v.  Ambler,  [1905]  1  Ch.  697  ;  but  in  the  event  of  bankruptcy,  the  wife  must 
displace  any  primd  facie  inference  that  the  money  was  lent  for  the  purposes 
of  the  trade  or  business  :  Be  Genese,  Exp.  District  Bk.  of  London,  16  Q.  B.  D. 
700 ;  Re  Cronmire,  sup. 

On  the  question  of  gifts  between  husband  and  wife,  see  Grant  v.  (?.,  34  Gifts. 
Beav.  623,  and  cases  there  cited;  Be  Breton's  Estate,  Breton  v.  Woolven, 
17  Ch.  D.  416 ;  Lewin,  72,  73 ;  and  as  to  gifts  of  separate  property 
by  wife  to  husband,  and  the  distinction  between  capital  and  income,  see 
Lewin,  999  seq.  ;  Be  Curtis,  Hawes  v.  C,  52  L.  T.  244  ;  Be  Flamank,  Woods 
V.  Cock,  40  Ch.  D.  461 ;  Be  Blake,  B.  v.  Power,  1889,  W.  N.  46 ;  37  W.  R. 
441;  60  L.  T.  663;  Edwards  v.  Cheijne,  13  App.  Ca.  385;  Re  Dixon, 
Heynes  v.  D.,  [1899]  2  Ch.  561  (as  to  Statute  of  Limitations  not  running 
where  husband  retains  interest  payable  by  him  and  receivable  by  his  wife) ; 
Re  Young,  Trye  v.  Sullivan,  28  Ch.  D.  705  ;  Be  Winn,  Reed  v.  W.,  57  L.  T. 
382  ;  1887,  W.  N.  157. 

There  can  be  no  question  of  paraphernalia  during  a  husband's  life,  and 
clothes  purchased  by  a  woman  for  her  use  with  money  supplied  by  her 
husband  for  that  purpose  are  prima  facie  her  separate  property  :  Masson, 
Templier  <&  Co.  v.  De  Fries,  [1909]  2  K.  B.  831.  Since  the  M.  W.  P.  Act, 
1882,  the  old  common  law  exception  of  paraphernalia  from  the  husband's 
right  to  his  wife's  chattels  personal  has  ceased  to  exist :    Ihid. 

By  sect.  10  of  the  Act,  nothing  in  the  Act  contained  "  shall  give  validity  as 
against  creditors  of  the  husband  to  any  gift  by  a  husband  to  his  wife  of  any 
property  which,  after  such  gift,  shall  continue  to  be  in  the  order  and  dis- 
position or  reputed  ownership  of  the  husband,  or  to  any  deposit  or  other 
investment  of  moneys  of  the  husband  made  by  or  in  the  name  of  his  wife. 
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in  fraud  of  his  creditors  ;  but  any  moneys  so  deposited  or  invested  may  be 
followed  as  if  this  Act  had  not  passed." 


(v.)    MORTGAGES    BY   HUSBAND   AND  WIFE. 

Title  to  Where  a  wife  joins  her  husband  in  mortgaging  her  estate,  she  is  not  to 

equity  of         be  considered  as  having  parted  with  or  aSected  her  estate  in  the  equity  of 
redemption,     redemption,  unless  a  clear  intention  to  that  effect  be  shown  :   Jackson  v. 
Innes,  1  Bli.  104 ;  Ruscombe  v.  Hare,  2  Bli.  N.  S.  192. 

The  uses  of  a  settlement  may,  however,  be  defeated  by  a  mortgage  by 
husband  and  wife  of  the  settled  property  in  exercise  of  their  joint  power  of 
appointment :  Jones  v.  Davies,  8  Ch.  D.  205. 

Where  several  successive  mortgages  of  the  wife's  estate  were  made,  a 
variation  in  the  language  of  the  later  deeds  was  held  to  show  a  change  of 
intention,  and  the  estate  in  the  equity  of  redemption  was  treated  as  altered : 
Bamett  v.  Wilson,  2  Y.  &  C.  C.  407. 

A  mortgage  by  a  husband  of  his  wife's  chattels  real  reserving  the  equity 
of  redemption  to  himself  is  not  such  an  aUenation  as  to  destroy  her  right, 
on  surviving,  to  redeem :  Clark  v.  Burgh,  2  Col.  221 ;  and  see  HiU  v. 
Edmonds,  5  D.  &  S.  603  ;  Pigott  v.  P.,  4  Eq.  549 ;  McCullagh  v.  Littledale, 
I.  R.  9  Eq.  465. 

On  a  mortgage  of  the  wife's  estate  for  the  husband's  debt,  reserving  the 
equity  of  redemption  to  the  wife,  she  was,  upon  his  bankruptcy,  held 
entitled,  the  assignees  of  the  husband  not  claiming  the  right  to  redeem  as 
against  the  mortgagee,  and  to  a  settlement  of  the  property  so  redeemed 
upon  herself  and  children :  Glcaves  v.  Paine,  1  D.  J.  &  S.  87. 
Dower.  If  a  woman  married  before  the  Dower  Act  joins  with  her  husband  in  a 

mortgage  of  his  freehold  estate  to  secure  his  debt,  and  the  equity  of  redemp- 
tion is  limited  to  the  husband  alone,  she  has  no  right  to  redeem  in  respect  of 
her  dower,  which  was  extinguished  both  in  equity  and  at  law ;  and  her  right 
to  dower  being  extinguished  she  had  no  property  as  to  which  any  right  to 
redeem  as  a  surety  could  arise  :  Dawson  v.  Whitehaven  Bank,  6  Ch.  D.  218, 
C.  A.  (reversing  4  Ch.  D.  639,  and  discussing  and  explaining  Jackson  v. 
Parker,  Amb.  687 ;  Jackson  v.  Innes,  1  Bli.  104). 
Reversionary  A  mortgage  by  husband  and  wife  of  her  reversionary  interest  being  to 
interests.  secure  advances  to  her  before,  and  to  him  after  the  marriage,  the  common 

foreclosure  decree  was  made  against  both :   Lewis  v.  Poole,  3  GifE.  636. 
When  wife  If  money  borrowed  by  husband  and  wife  be  applied  for  the  husband's 

regarded  as     benefit,  the  wife  is  regarded  as  a  surety  only,  and  entitled  to  have  her 
surety.  husband's  estate  applied  in  exoneration  of  her  own,  and  also  to  redeem  the 

mortgage  and  stand  in  the  place  of  the  mortgagee  :  Httdson  v.  Carmichael, 
Kay,  613  ;  Hall  v.  Hall,  [1911]  1  Ch.  487 ;  E.  Huntingdon  v.  Cs.  Hunting- 
don, 2  L.  C.  Eq.  1032 ;  Robinson  v.  Gee,  1  Vez.  252 ;  Gleaves  v.  Paine,  1  D.  J. 
&  S.  87,  sup.  ;  but  the  doctrine  is  purely  equitable,  and  the  presumption  of 
suretyship  may  be  negatived  by  the  circumstances,  e.g.,  where  the  wife's 
restraint  on  anticipation  has  been  removed  by  order  of  the  Court  and 
money  has  been  spent  in  pajang  off  the  debts  incurred  by  the  joint  extra- 
vagance of  the  spouses  :  Paget  v.  P.,  [1898]  1  Ch.  470,  C.  A.  ;  [1898]  1  Ch. 
47  ;  and  the  doctrine  is  inapplicable  if  her  estate  has  been  mortgaged  to 
pay  her  own  ante-nuptial  debts,  or  the  money  lias  not  been  received  by 
the  husband  but  applied  for  her  use:  Lewis  v.  Nangle,  Amb.  150;  E. 
Kinnoul  v.  Money,  3  Swa.  201,  n. ;  Clinton  v.  Hooper,  1  Ves.  j.  173  ;  and 
an  inquiry  will  be  directed  on  this  point :  see  Thomas  v.  T.,  7  Dec.  1855, 
B.  1196 ;  2  K.  &  J.  85. 
Joint  power  If  the  mortgage,  though  for  the  husband's  benefit,  is  made  in  exercise  of  a 
of  appoint-  joint  power  of  appointment  for  raising  money,  by  mortgage  or  otherwise, 
ment.  and  the  only  interest  of  the  wife  is  subject  to  the  power,  the  property 

charged  is  not  the  estate  of  the  wife  so  as  to  give  her  the  right  of  exoneration 
as  a  surety  as  against  her  husband's  interest :  Scholefield  v.  Lockwood, 
4  D.  J.  &  S.  22 ;  32  Beav.  434. 
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Separate  property  by  a  married  woman  mortgaged  by  her  to  secure  a  Further 
sum  and  further  advances  to  her  or  her  husband  was  held  to  be  charged  advances, 
with  further  advances  made  to  tlie  liusband  alone  :  Oreenough  v.  Shorrock, 
4  N.  R.  40 ;   10  L.  T.  316. 

A  married  woman  cannot  directly  or  indirectly  mortgage  property  settled  Restraint  on 
to  her  separate  use  without  power  of  anticipation,  and  her  interest  during  anticipation, 
coverture  will  be  protected,  even  though  she  has  fraudulently  suppressed 
the  circumstances  of  the  property  :    Thomas  v.  Price,  46  L.  J.  Ch.  761  ; 
Stanley  v.  S.,  7  Ch.  D.  589. 

Where  tlie  wife  had  joined  her  husband  in  mortgaging  her  property  to  Form  of 
secure  his  debt,  the  form  of  decree  was  a  judgment  against  the  husband  for  decree, 
payment  personally  of  the  amount  certified,  and  in  default  foreclosure  of 
husband  and  wife  :   see  Oibbon  v.  Walker,  38  L.  T.  217. 

A  married  woman  is  bound  at  once  by  a  decree  for  foreclosure,  and  has  no 
day  to  show  cause  or  to  redeem  after  the  coverture  has  determined  (see 
Mallack  v.  Gallon,  3  P.  Wms.  352),  but  the  decree  ought  not  to  be  made 
absolute  at  once,  even  by  consent,  on  an  afifidavit  verifying  the  amount  due  : 
Harrison  v.  Kennedy,  1  Hare,  li. 

For  decree  giving  a  wife  the  right  to  redeem  one  of  two  estates  of  hers, 
mortgaged  separately  to  the  same  person  for  separate  sums,  and  directing 
distinct  accounts  of  the  sums  due  on  tlie  two  mortgages,  see  Hill  v. 
Edmonds,  V.-C.  P.,  4  June,  1852,  A.  1380,  5  D.  &  S.  603 ;  and  see  Pish. 
Mort,  s.  1944  for  an  abstract  of  the  decree. 

(VI.)  AUTHORITY   OF   WIFE  TO  PLEDGE   HEE  HUSBAND's  CREDIT. 

During  cohabitation  the  implied  authority  of  the  wife  to  pledge  her  hus-  Extent  of 
band's  credit  is  limited  to  necessaries,  and  tilings  falling  within  the  domestic  implied 
department  ordinarily  confided  to  her  management :  PhilUpson  v.  Hayier,  authority. 
L.  R.  6  C.  P.  38  ;  and  see  Lane  v.  Ironmonger,  13  M.  &  W.  368 ;  Jolly  v. 
Rees,  15  C.  B.  N.  S.  628  ;   Dehenham  v.  Mellon,  6  App.  Ca.  24  ;   and  is  no 
greater  where  the  husband  is  a  lunatic  than  in  the  ordinary  case  of  husband 
and  wife  :   Richardson  v.  Dubois,  L.  R.  5  Q.  B.  51  ;  but  the  insanity  of  the 
husband  does  not  necessarily  terminate  the  authority  of  the  wife  implied 
from  his  holding  her  out  as  Ids  agent :  Drew  v.  Nunn,  4  Q.  B.  D.  661,  C.  A. 

The  presumed  authority  to  the  wife  to  pledge  her  husband's  credit  for 
household  necessaries  during  cohabitation  may  be  rebutted  bj'  proof  of 
an  arrangement  under  which  a  substantial  allowance  is  made  to  her  for  the 
household  expenses  on  the  terms  that  she  shall  not  pledge  his  credit : 
Morel  Bros.  &  Co.,  Ld.  v.  Earl  of  Westmorland,  [1903]  1  K.  B.  64 ;  even 
though  such  arrangement  is  not  known  to  those  who  supply  the  necessaries : 
S.  C,[1904]  A.  C.  11,H.L.  It  is  immaterial  whether  the  party  giving  credit 
did  or  did  not  know  that  the  woman  was  married :  Paquin,  Ld.  v.  Beau- 
clerk,  [1906]  A.  C.  148. 

A  husband  is  not  hable  to  a  debtor's  summons  for  debts  contracted 
without  his  authority  by  his  wife  carr3dng  on  business  separately  in  her 
maiden  name :  Exp.  Shepherd,  10  Ch.  D.  573,  C.  A. 

When  living  apart,  but  not  judicially  separated,  the  wife  prima  facie  has  During 
no  authority  to  bind  her  husband,  and  it  is  for  the  party  seeking  to  charge  separation, 
the  husband  to  make  out  from  the  circumstances  of  the  separation — e.g., 
where  she  has  been  deserted,  or  compelled  by  the  husband's  misconduct  to 
leave  him,  or  the  separation  is  by  mutual  consent,  and  she  is  not  sufficiently 
maintained — his  right  to  recover  against  the  husband :  see  Macq.  H.  &  W. 
107 ;  Eastland  v.  Burchell,  3  Q.  B.  D.  432  ;  Wilson  v.  Glossop,  20  Q.  B.  D. 
354,  C.  A. 

As  to  efEect  of  judicial  separation,  see  Matrimonial  Causes  Act,  1857 
(20  &  21  V.  0.  86),  s.  26,  and  In  re  Wingfield  and  Blew,  [1904]  2  Ch.  665, 
and  p.  923,  post. 

Expenses  incurred  by  a  wife  preliminary  and  incidental  to  a  suit  for  resti- 
tution of  conjugal  rights,  or  to  obtain  a  judicial  separation  or  dissolution 
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of  marriage,  can  be  recovered  from  the  husband  or,  after  his  death, 
from  his  estate,  as  necessaries  for  which  she  has  implied  authority  to 
pledge  his  credit :  Wilson  v.  Ford,  L.  R.  3  Ex.  63  ;  Stocken  v.  Pallrick,  29 
L.  T.  507  ;  Brorni  v.  Ackroyd,  5  B.  &  B.  819  ;  and  see  Be  Hooper,  2  D.  J.  & 
S.  91 ;  Ottaway  v.  Hamilton,  3  C.  P.  D.  393,  C.  A. ;  but  it  must  be  shown 
that  the  proceedings  were  necessary  in  fact :  Taylor  v.  Hailstone,  52  L.  J. 
Q.  B.  101 ;   47  L.  T.  440. 

Money  advanced  to  a  deserted  wife  for  the  purpose  of  her  support  can  be 
recovered  from  the  husband  :  Deare  v.  Soutten,  9  Eq.  151  ;  and  see  Jenner  v. 
Morris,  3  D.  F.  &  J.  45  ;  as  also  medical  expenses  incurred  by  her  in  conse- 
quence of  the  husband's  cruelty :  Beale  v.  Arahin,  36  L.  T.  249 ;  and 
necessaries  supplied  for  the  maintenance  of  their  child  under  seven  years, 
of  whom  the  wife,  living  separate  from  her  husband  by  reason  of  his  adultery 
had  the  custody  by  an  order  of  the  Court  of  Chancery  under  the  Custody 
of  Infants  Act,  1839  (2  &  3  V.  c.  54,  now  repealed) :  Bazdey  v.  Forder, 
L.  R.  3  Q.  B.  559. 

A  verdict  in  the  Divorce  Court  that  the  wife  has  been  guilty  of  adultery, 
not  followed  (from  the  adultery  of  the  husband)  by  any  decree  altering  the 
status  of  the  parties,  affords  no  defence  to  an  action  for  necessaries  supplied 
to  the  Deft's  wife  whilst  living  apart  from  him :  Needham  v.  Bremner, 
L.  R.  1  C.  P.  583. 

As  to  effect  of  judicial  separation  and  divorce,  see  p.  923,  post. 

Money  advanced  to  the  wife  of  a  lunatic,  and  applied  by  her  in  payment 
of  necessary  expenses,  may  also  be  recovered  from  liis  estate,  though  she 
has  a  separate  income  :  Be  Wood's  Estate,  3  D.  F.  &  J.  465 ;  but  see  as  to 
the  common  law  rule,  Bichardson  v.  Dubois,  L.  R.  5  Q.  B.  51. 

And  generally  as  to  the  liability  of  a  husband  during  coverture  for  his 
wife's  contracts,  see  Manby  v.  Scott,  2  Sm.  L.  C.  488,  10th  ed.  433  ;  Macq. 
H.  &  W.  93  et  seq. ;   Cliitty,  Cont.  228  et  seq. 

Where  an  action  is  brought  in  England  in  respect  of  goods  ordered  and 
delivered  in  France,  the  law  of  England  being  the  law  of  the  forum  deter- 
mines the  question  of  liability  :  Beer  v.  Bell,  1906,  W.  N.  114. 

Judgment  obtained  against  one  of  the  spouses  is  conclusive  evidence 
of  an  election  not  to  proceed  against  the  other  :  Morel  Bros,  d;  Co.,  Ld.  v. 
Earl  of  Westmorland,  [1904]  A.  C.  11,  H.  L. ;  Frenoh  v.  Home,  [1906]  2 
K.  B.  674. 

(VII.)  MARRIED  WOMAN  EXECUTRIX. 

A  married  woman  may  be  appointed  and  may  act  as  executrix,  but  (pre- 
viously to  the  Married  Women's  Property  Act,  1882)  not  without  the  con- 
sent of  her  husband :  see  Gierke  v.  C,  6  P.  D.  103 ;  Wms.  Exors.  160  ; 
Ingpen  on  Exors.  p.  43. 

The  husband  of  an  executrix  was  liable  during  coverture  for  her  devastavit 
committed  during  coverture,  but  not  further  than  to  the  extent  of  the 
testator's  assets  possessed  or  come  to  the  husband's  or  wife's  hands  after 
their  marriage.  And  tliis  liability  of  the  husband  (except  as  her  admor) 
ceased  upon  the  death  of  the  wife  :  see  Wms.  Exors.  1481,  1482;  Smith 
V.  S.,  21  Beav.  385 ;  Adair  v.  Shaw,  1  Sch.  &  Lef.  243. 

The  husband's  liability  for  her  breaches  of  trust  extended  to  those  arising 
from  negligence,  as  well  as  those  caused  by  her  active  misconduct :  Bdhin  v. 
Hughes,  31  Ch.  D.  390,  C.  A. ;  and  a  husband  was  held  accountable  for 
income  overpaid  to  his  wife,  who  was  tenant  for  life  and  co-trustee  under  a 
will :  Re  Smith's  Estate,  Clifford  v.  Washington,,  48  L.  J.  Ch.  205. 

If  a  married  woman,  who  had  been  appointed  executrix,  accepted  probate 
and  survived  her  husband,  she  and  her  estate  were  liable  for  devastavit 
during  coverture,  even  though  it  were,  the  act  of  her  husband :  see  Soady  v. 
Turnbull,  I  Ch.  494  (and  cases  there  cited) ;  Adair  v.  Shaw.  1  Sch.  &  Lef. 
243  ;  Wms.  Exors.  1402. 

The  husband,  being  liable  for  her  debts  contracted  before  marriage  by  the 
Married  Women's  Property  Amendment  Act,  1874,  to  the  extent  of  the 
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property  acquired  by  liim  in  right  of  her,  was  also  liable  during  coverture 
for  her  previous  devastavit. 

By  the  Married  Women's  Property  Act,  1882,  s.  24,  the  word  "  contract  " 
in  that  Act  is  to  include  the  acceptance  of  any  trust,  or  of  the  ofRoe  of 
executrix  or  administratrix,  and  the  provisions  of  the  Act  as  to  liabilities 
of  married  women  are  to  extend  to  all  liabilities  by  reason  of  any  breach  of 
trust  or  devastavit  committed  by  any  married  woman,  being  a  trustee  or 
executrix  or  administratrix,  either  before  or  after  her  marriage,  and  her 
husband  is  not  to  be  subject  to  such  liabilities  unless  he  has  acted  or  inter- 
meddled in  the  trust  or  admon.  This  section  must  be  read  in  connection 
with  sects.  1,  13,  and  19,  sup.  pp.  874, 878, 879,  and  sect.  18,  which  provides 
that  a  married  woman  who  is  an  executrix  or  administratrix  alone  or  jointly 
with  others,  or  a  trustee  alone  or  jointly  of  property  subject  to  any  trust, 
may  sue  or  be  sued,  and  transfer,  or  join  in  transferring,  any  public  or  other 
stocks,  funds,  or  investments  in  that  character  without  her  husband  as  if 
she  were  a,  feme  sole. 

Sect.  18  does  not  deal  with  land,  and  therefore  does  not  enable  a  married 
woman,  being  a  trustee  of  real  estate  for  sale,  to  convey  to  a  purchaser 
except  with  the  concurrence  of  her  husband,  and  by  a  deed  acknowledged 
by  her :  Re  Harkness  and  Allsopp's  Contract,  [1896]  2  Ch.  358.  But  now  by 
the  Married  Women's  Property  Act,  1907  (7  Edw.  VII.  o.  18),  s.  1,  a  married 
woman  is  able,  without  her  husband,  to  dispose  of,  or  to  join  in  disposing 
of,  real  or  personal  property  held  by  her  solely  or  jointly  with  any  other 
person  or  trustee  or  personal  representative  in  like  manner  as  if  she  were 
a  feme  sole. 

Since  the  Act  of  1882  it  is  no  longer  necessary  that  the  husband  should  Admon  bond, 
join  in  the  admon  bond  :   In  the  goods  of  Ayres,  8  P.  D.  168. 

Attachment  may  issue  against  a  married  woman  administratrix  who  has  Attachment, 
disobeyed  an  order  to  pay  into  Court  assets  shown  to  be  in  her  hands, 
though  secus  if  the  order  were  to  compel  her  to  make  good  her  devastavit  ; 
Me  Turnbull,  [1900]  1  Ch.  180. 

But  there  is  nothing  in  the  Act  to  take  away  the  general  liability  of  a 
husband  for  his  wife's  wrongful  acts  :  Seroka  v.  Kattenburg,  17  Q.  B.  D.  177, 
V.  sup.  p.  857. 

(VIII.)    MARRIED  woman's   WILL. 

The  Court  of  Probate  had  no  jurisdiction  to  decide  questions  as  to  the  Jurisdiction 
validity  of  a  married  woman's  will,  viz.,  whether  her  testamentary  power  of  Prob.  Div. 
was  validly  executed,  or  whether  there  was  separate  property  to  give  her 
testamentary  capacity,  but  simply  granted  probate  to  enable  a  Court  of 
Equity  to  decide  whether  the  power  and  execution,  or  the  capacity,  were 
sufficient :  Barnes  v.  Vincent,  5  Moo.  P.  C.  201 ;  Noble  v.  Phelps,  L.  R.  2 
P.  &  M.  276 ;  8.  O.,  40  L.  J.  P.  &  M.  60.  But  semble,  since  the  Jud.  Act, 
1873,  s.  24  (7),  the  Probate  Division  has  full  power,  if  all  parties  interested 
are  before  the  Court,  finally  to  decide  these  questions  :  see  Re  Tharp, 
Tharp  v.  Macdonald,  3  P.  D.  76,  C.  A. 

The  renunciation  by  an  intended  husband  of  his  marital  rights  is  not 
sufficient  to  clothe  the  wife  with  a  testamentary  power  over  her  real 
property :  Bye  v.  D.,  13  Q.  B.  D.  147,  C.  A. 

For  the  general  incapacity  of  a  married  woman  to  make  a  will,  see  Wma. 
Exors.  38  et  seq. ;  Ingpen  on  Exors.,  p.  10. 

Exceptions  to  the  general  rule  are : — ■ 

(a)  When  the  husband  waives  his  jus  mariti  to  personal  property  of  the  Husband 
wife,  so  as  by  his  consent  to  give  efiect  to  a  will  made  by  her  during  waiving  his 
coverture.  3^  mariti. 

The  assent  must  be  to  the  particular  will,  with  full  knowledge  of  its 
contents,  and  not  merely  to  her  making  a  will :  see  Rex  v.  Bettesworth,  2 
Stra.  891 ;   Willock  v.  Noble,  L.  R.  7  H.  L.  680. 

The  assent  may  be  given  after  her  death  :   Elliot  v.  North,  [1901]  1  Ch. 
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424 ;  and  if  given  before,  and  subsequently  ratified,  cannot  be  revoked  : 
Chappell  V.  Charlton,  56  L.  J.  P.  D.  73  ;  57  L.  T.  496. 

His  death  in  her  lifetime,  by  determining  liis  jus  mariti,  operated  as  a 
revocation  of  the  assent,  and  therefore  if  the  wife  survived,  the  will,  though 
made  with  his  assent,  was  void  against  her  next  of  kin,  had  to  be  re-executed, 
and  would  not  pass  property  acquired  by  her  since  his  death  :  Noble  v. 
Willoch,  8  Ch.  778 ;  Re  Price,  Stafford  v.  8.,  28  Ch.  D.  709  ;  Re  Young, 
Trye  v.  Sullivan,  28  Ch.  D.  705  ;  Goods  of  Smith,  1  Sw.  &  Tr.  125  ;  Wms. 
Exors.  42  ;  secus,  his  death  after  her,  but  before  taking  out  probate  :  Re 
Goods  of  Cooper,  6  P.  D.  34. 

A  subsequent  testamentary  instrument  not  referring  to  the  previous  fldll 
was  not  a  suificient  republication  :  Re  Smith,  Bilke  v.  Roper,  45  Ch.  D.  632, 
explaining  Rowley  v.  Eyton,  2  Me.  128. 

The  Wills  Act,  1837  (1  V.  c.  26),  did  not  relieve  a  married  woman  from  her 
previous  testamentary  incapacity ;  sect.  24  did  not  operate  so  as  to  give 
effect  to  her  will  over  property  not  in  her  power  to  dispose  of  when  the  will 
was  made  ;  and  her  will,  invalid  in  other  respects,  was  not  rendered  valid 
by  the  death  of  her  husband  in  her  lifetime  :  Re  Wollaston,  12  W.  R.  18  ; 
Noble  V.  Willoch,  8  Ch.  778  ;  and  see  Thomas  v.  Jones,  1  D.  J.  &  S.  63  ;  2 
J.  &  H.  475 ;  but  now  by  the  Married  Women's  Property  Act,  1893  (56  & 
57  V.  c.  63),  s.  3,  sect.  24  of  the  Wills  Act  is  made  to  apply  to  the  will  of  a 
married  woman  made  during  coverture,  whether  she  is  or  is  not  possessed 
of  any  separate  property  at  the  time  of  making  it,  and  such  will  does  not 
require  to  be  re-executed  or  re-published  after  the  death  of  her  husband. 
The  section  applies  to  every  will  of  a  married  woman  who  dies  after  the  date 
of  the  Act :  Re  Wylie,  W.  v.  Moffat,  [1895]  2  Ch.  116. 

Previously  to  the  Married  Women's  Property  Act,  1882,  where  a  married 
woman  had  a  partial  testamentary  capacity,  her  will  has  been  allowed  to 
operate  on,  or  probate  has  been  limited  to,  property  which,  from  being  her 
separate  estate  (see  Goods  of  Smith,  1  Sw.  &  Tr.  125 ;  Re  Crofts,  L.  R.  2 
P.  &  M.  18),  or  from  her  having  a  testamentary  power  (see  A.  G.  v.  William^ 
son,  14  W.  R.  910  ;  Re  De  Pradel,  L.  R.  1  P.  &  M.  454),  she  could  dispose  of 
by  will :   Wms.  Exors.  46 ;  Ingpen  on  Exors.  11. 

(6)  Wills  made  under  and  in  execution  of  a  power  :  see  Sugd.  Pow.  153  ; 
Parwell,  Pow.  214  et  seq.  ;  Wms.  Exors.  42,  297,  1302 ;  Ingpen  on  Exors, 
83,  158,  511. 

Under  such  a  will  the  duty  of  administering  the  fund  is  transferred  from 
the  original  trustees  to  the  exors  :  Re  Hoskins'  Trusts,  46  L.  J.  Ch.  274 ; 
PhObrick's  Trusts,  13  W.  R.  576;  34  L.  J.  Ch.  368;  11  Jur.  N.  S.  558; 
12  L.  T.  261  ;  who  take  as  pars,  represves :  Re  Hadley,  [1909]  1  Ch.  20,  over- 
ruling Re  Treasure,  [1900]  2  Ch.  648  ;  Re  Maddock,  [1901]  2  Ch.  372  ;  70 
L.  J.  Ch.  660  ;   Re  Power,  [1901]  2  Ch.  659  ;  ReDodson,  [1907]  1  Ch.  284. 

Where  the  married  woman  by  her  will  appoints  exors,  and  directs  them  to 
apply  the  funds  in  payment  of  legacies  which  do  not  exhaust  the  fund,  or 
which  fail,  the  exors  hold  the  surplus  as  part  of  her  personal  estate  :  Rous  v. 
Jackson,  29  Ch.  D.  521  ;  Re  Horton,  51  L.  T.  420 ;  Re  Ickeringill,  Hinsley  v. 
/.,  17  Ch.  D.  151 ;  Re  Pinedes  Sett.,  12  Ch.  D.  667  ;  Wilkinsm  v.  Schneider, 
9  Bq.  423  ;  Brickenden  v.  Williams,  7  Eq.  310 ;  the  question  depending  on 
the  existence  of  an  intention  by  the  appointor  to  take  the  property  out  of 
the  instrument  creating  the  power  for  all  purposes  :  Re  De  Lusts  Trusts,  3 
L.  R.  Ir.  232  ;  Re  Pinede's  Sett.,  sup. ;  Re  Van  Hagan,  Sperling  v.  Rochfort, 
16  Ch.  D.  18,  C.  A.  ;  Willoughby-Osborne  v.  Holyoake,  22  Ch.  D.  238 ;  Re 
Marten,  [1902]  1  Ch.  314 ;  and  the  rule  applies  to  real  estate :  Re  Van 
Hagan,  sup. ;  but  not  where  the  appointment  is  to  an  intended  beneficiary 
without  the  intervention  of  a  trustee :  Re  Davies'  Trusts,  13  Eq.  163 ; 
Re  De  Lusi's  Trusts,  sup.  ;  Re  Boyd,  Kelly  v.  B.,  [1897]  2  Ch.  232  ;  Lewin, 
175,  n. ;  and  the  mere  fact  that  an  exor  of  the  will  is  appointed  is  not  suifi- 
cient evidence  of  such  intention  :  Re  Thurston,  T.  v.  Evans,  32  Ch.  D.  508. 

Although  by  exercising  the  power  the  appointed  property  is  by  Enghsh 
law  assets  for  all  purposes,  yet  the  married  woman's  power  of  disposition 
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over  it,  if  a  foreigner,  is  no  greater  than  over  property  to  which  she  was 
absolutely  entitled :  Re  Pryce,  [1911]  2  Ch.  286. 

As  to  the  question  to  what  extent  property  subject  to  a  power  of  appoint-  Execution  of 
ment  vested  in  a  married  woman  becomes,  on  the  exercise  of  the  power  by  general 
her,  assets  available  for  the  satisfaction  of  her  engagements,  see  Lewin,  997,  po^^''- 
998  ;  Ingpen  on  Exors.  346  ;  Re  Roper,  R.  v.  Doncasier,  39  Ch.  D.  482 ; 
Re  De  Burgh  Lawson,  41  Ch.  D.  568  ;  Re  ParUn,  Hill  v.  Schwarz,  [1892]  3 
Ch.  510 ;   Re  Fieldwick,  Johnson  v.  Adanuon,  [1909]  1  Ch.  1 ;   Sprang  v. 
Lee,  [1908]  1  Ch.  424 ;   Brickdale,  279,  280. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75),  s.  4,  the 
execution  of  a  general  power  by  will  by  a  married  woman  shall  have  the 
effect  of  making  the  property  appointed  liable  for  her  debts  and  other 
liabilities,  in  the  same  manner  as  her  separate  estate  is  made  liable  under 
the  Act.  If  therefore  she  had  no  separate  estate  at  the  date  of  the  contract, 
property  subject  to  a  general  power  of  appointment  by  her  subsequently 
acquired  will  not  be  liable  under  this  Act :  Re  Fieldwick,  Johnson  v. 
Adamson,  sup. 

The  section  extends  to  an  appointment  since  the  Act  by  a  married  woman 
who  had  debts  and  liabilities  existing  at  the  date  when  the  Act  came  into 
operation  :  In  re  Hughes,  Brandon  y.  H.,  [1898]  1  Ch.  529,  C.  A. ;  and  in  the 
case  of  a  married  woman  who  is  under  a  protection  order  (as  to  the  effect  of 
wliich,  V.  inf.  p.  923),  the  appointed  property  is  available  to  answer  debts  or 
liabilities  incurred  by  her,  while  under  the  protection,  previously  to  the  Act : 
In  re  Hughes,  Brandon  v.  H.,  [1898]  1  Ch.  529,  C.  A. 

(c)  Wills  relating  to  property  settled  to  her  separate  use — ^in  respect  of  Separate  use. 
which,  both  real  and  personal,  she  has  the  same  disposing  power  as  if  she 

were  a,  feme  sole  :  Taylor  v.  Meads,  4  D.  J.  &  S.  597  ;  Hall  v.  Waterhouse,  5 
Giff.  64 ;  Pride  v.  Bubh,  7  Ch.  64 ;  and  her  will  will  pass  after-acquired 
separate  property  though  she  had  none  when  she  made  it :  Charlemont  v. 
Spencer,  II  L.  R.  Ir.  347,  490 ;  but  as  the  separate  property  is  equitable 
assets,  her  exor  will  have  no  right  of  retainer :  Re  Poole,  Thompson  v. 
Bennett,  6  Ch.  D.  739 ;  and  the  exors  are  entitled  to  probate,  and  all  the 
personal  estate  vests  in  them  jure  representationis  :  Brovmrigg  v.  Pike,  7 
P.  D.  61,  66. 

(d)  Wills  of  separate  property  acquired  under  the  Married  Women's  Separate 
Property  Acts  :  see  sup.  pp.  873  et  seq.  property 

Sect.  I  of  the  Act  of  1882,  read  together  with  sects.  2  and  5,  confers  a  ^J?*^^  p 
testamentary  power  of  disposition  only  in  respect  of  separate  property,  and  'v' , 
therefore  (before  the  Act  of  1893,  v.  sup.  p.  886)  the  will  of  a  married  woman 
would  not  pass  property  acquired  by  her  after  the  coverture,  unless  repub- 
lished, the  principle  of  Willock  v.  Noble,  L.  R.  7  H.  L.  580,  being  still 
applicable  :  Re  Smith,  Bilke  v.  Roper,  45  Ch.  D.  632  ;  Re  Cuno,  Mansfield  w. 
M.,  43  Ch.  D.  12,  C.  A. ;  Re  Smith,  Clements  v.  Ward,  35  Ch.  D.  589,  597  ; 
Re  Williams,  59  L.  T.  310  ;  Re  Taylor,  Whitby  v.  Highton,  57  L.  J.  Ch.  430  ; 
58  L.  T.  842  ;  36  W.  R.  683  ;  Re  Price,  Stafford  v.  S.,  28  Ch.  J).  709. 

The  Act  will  not  bo  construed  retrospectively  further  than  is  absolutely 
necessary :  Re  March,  Mander  v.  Harris,  27  Ch.  D.  166,  C.  A. 

The  Act  does  not  mean  that  a  testatrix  is  to  be  deemed  to  have  become  a 
widow  at  the  time  when  it  came  into  operation  ;  and  therefore  a  will  made 
previously  to  the  Act  by  a  woman  who  dies  in  her  husband's  lifetime  is  not 
within  the  principle  of  Noble  v.  Willock,  sup.  pp.  885,  886;  Re  Boioen, 
James  v.  J.,  [1892]  2  Ch.  291. 

Since  the  Act,  probate  of  the  will  of  a  married  woman  under  a  power  is 
granted  to  the  exors  in  general  form,  and  the  right  of  the  husband  to  admon 
cceterorum  is  excluded :  Re  goods  of  Jevers,  13  L.  R.  Ir.  1 ;  Re  Lambert, 
Stanton  v.  L.,  39  Ch.  D.  626  {q.  v.  as  to  the  effect  of  the  Probate  Rules  of 
March,  1887) ;  and  a  husband  who  obtains  probate  of  his  wife's  will  in 
general  terms  is  not  deemed  to  have  assented  to  the  will  or  a  disposition  of 
property  which  she  had  no  right  to  dispose  of  by  will  without  his  assent : 
Re  Atkinson,  Waller  v.  A.,  [1899]  2  Ch.  1,  C.  A. ;   [1898]  1  Ch.  837  ;   and 
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wherever  there  is  evidence  of  the  existence  of  separate  property  probate 
will  be  granted  to  the  exor  :  Re  goods  of  Price,  12  P.  D.  137  ;  Harding  v. 
Sutton,  59  L.  T.  838 ;  Re  Lambert,  sup.  ;  though  the  will  deals  only  with 
real  estate:  Re  goods  of  Cubbon,  11  P.  D.  169;  but  such  probate  only 
enables  the  exor  to  get  in  the  assets,  whether  the/e?ne  had  power  to  dispose 
of  them  by  will  or  nob,  and  does  not  affect  the  beneficial  title  :  Smart  v. 
Tranter,  43  Ch.  D.  587,  C.  A.  ;  40  Ch.  D.  165 ;  Re  Pryce,  [1911]  2  Ch.  286. 
By  sect.  23,  for  the  purposes  of  the  Act,  the  legal  pers.  represve  of  any 
naarried  woman  is,  in  respect  of  her  separate  estate,  to  have  the  same  rights 
and  liabilities  and  be  subject  to  the  same  jurisdiction  as  she  would  be  if 
living.  The  husband  taking  jtire  mariti  is  legal  pers.  represve  within  this 
section,  and  therefore  liable  to  her  debts  to  the  extent  of  the  separate 
property :  Surman  v.  Wharton,  [1891]  1  Q.  B.  491 ;  but  it  is  unnecessary 
for  him  to  take  out  admon  to  perfect  his  title  to  her  chattels  real :  In  re 
Evans'  Estate,  [1910]  1  I.  R.  95. 

After  pro-  (e)  Wills  of  property  acquired  after  a  protection  order  under  20  &  21  V. 

tection  order.  (j_  gg   g   21. 

The  order  has  a  retrospective  effect,  so  that  property  acquired  during  the 
whole  period  of  desertion  may  be  validly  bequeathed :  Ooods  of  Elliot, 
L.  R.  2  P.  &  M.  274 ;  and  the  will  is  valid  though  made  after  obtaining, 
but  before  registration  of  the  order  :  Re  Faraday,  2  Sw.  &  Tr.  369.  Where 
the  protection  order  was  obtained  improperly,  the  Court  set  aside  the  order, 
and  pronounced  against  the  will :  Mahoney  v.  McCarthy,  [1892]  P.  21. 
After  judicial  (/)  Wills  of  property  acquired  after  a,  decree  for  judicial  separation: 
separation.       gee  20  &  21  V.  c.  85,  s.  25. 

Mar.  worn.  (g)  Wills  of  property  to  which  a  married  woman  is  entitled  as  executrix, 

executrix.        and  in  wliich  the  husband  has  no  beneficial  interest :  see  Wms.  Exors.  40. 

Mode  of  And  as  to  the  mode  of  admon  of  assets  under  the  will  of  a  married  woman, 

admon.  see  Lewin,  996  et  seq.  ;  Re  De  Burgh  Lawson,  De  B.  L.  v.  De  B.  L.,  41  Ch.  D. 

568,  where  under  the  will  of  a  married  woman  directing  her  exors  to  pay  her 

debts,  and  appointing  property  to  them,  it  was  held,  according  to  the 

principle  of  Re  Tanqueray-Willaume  and  Landau,  20  Ch.  D.  465,  C.  A.,  that 

the  so-called  debts  were  a  charge  upon  the  appointed  property. 

Rights  of  And  that  a  husband  exor  of  his  wife's  testamentary  appointment,  not 

husband.  containing  any  charge  of  debts  and  funeral  expenses,  may  retain  such 

expenses  though  the  estate  is  insufficient  for  creditors,  see  Re  M'Myn, 

LigUbown  v.  M.,  33  Ch.  D.  575. 

The  devolution  of  undisposed-of  separate  estate  of  a  married  woman  is 
not  altered  by  the  Married  Women's  Property  Act,  1882 ;  it  therefore 
belongs  to  her  husband,  and  her  exors  are  trustees  of  it  for  him :  Re 
Lamberts  Estate,  Stanton  v.  L.,  39  Ch.  D.  626 ;  Smart  v.  Tranter,  43  Ch.  D. 
587,  C.  A. ;  40  Ch.  D.  165  ;  Re  Atkinson,  Waller  v.  A.,  [1899]  2  Ch.  1,  C.  A. ; 
[1898]  1  Ch.  837  ;  and  his  right  as  tenant  by  the  curtesy  is  not  taken  away : 
Hope  V.  H.,  [1892]  2  Ch.  336. 

But  with  regard  to  property  which  is  separate  estate  by  virtue  of  the 
Act  of  1882,  the  husband  must  take  out  admon  to  entitle  himself  to  it, 
while  with  regard  to  property  wliich  is  separate  estate  apart  from  the  Act, 
admon  by  the  husband  is  not  necessary :  Molony  v.  Kennedy,  10  Sim. 
254. 
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Section  III. — Payment  to  Husband,  Wife,  or  Trustees. 

1.  Transfer  and  Payment  to  Husband  of  Woman  married  before 
1883,  where  no  Settlement. 

[Read  affidavit  of  no  sctllemcnt  and  a  certificate  of  the  funds] ;  And 
the  Pit  B.  {wife),  being  present  in  Court  and  examined,  and  not 
desiring  that  the  £ —  Consols,  and  the  £ —  cash  mentioned  in  the 
schedule  hereto,  or  any  part  thereof,  should  be  settled,  but  that  the 
same  should  be  transferred  and  paid  to  the  said  A.  her  husband. 
Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — [Add  Payment  Schedule,  directing  transfer  and  payment  to 
the  husband.] 

The  order  may  be  made  at  the  hearing,  or  on  further  consideration,  or  on 
petition,  or  when  the  fund  is  under  £1000,  or  in  other  cases  within  O.  i-v,  2, 
on  summons  in  Chambers. 

When  the  fund  is  directed  to  be  carried  to  a  separate  account,  and  it  is 
not  intended  that  the  parties  should  again  come  into  the  Court.,  the  Ubcrty 
to  apply  may  bo  expressly  reserved  to  be  at  Chambers  :  see  Be  Hofchkiss, 
8  Eq.  643,  650. 

2.  Same — where  an  existing  Settlement  does  not  affect  the  Fund. 

Upon  reading  the  affidavit  of  A.  and  B.  his  wife,  filed  &c.,  of  no 
settlement  or  agreement  for  a  settlement,  except  the  indenture  of 
settlement  [or  agreement  for  a  settlement]  dated  &c.,  made  between 
&c.,  being  the  exhibit  marked  X  in  the  said  affidavit  referred  to 
[Enter  any  other  evidence],  and  a  certificate  of  the  funds  ;  And  this 
Court  being  satisfied  that  the  (share  of  the  said  B.  in  the)  £ —  cash  [or 
Cons.]  in  the  Schedule  hereto  mentioned  is  not  nor  is  any  part  thereof 
subject  to  the  trusts  of  the  said  indenture  [or  agreement],  or  in  any 
manner  comprised  therein  or  afiected  thereby,  and  the  said  B.  &c, 
being  present  &c..  Order  that  &c.  [Form  1]. 

The  Court  must  be  satisfied  whether  the  settlement  (if  any)  affects  the 
fund,  and  for  that  purpose  acts  upon  the  certificate  of  counsel,  whicli  is 
usually  taken  a.s  conclusive  ;  but  if  there  bo  any  question  it  should  bo 
submitted  by  counsel  to  the  Court. 

In  Chambers  the  Master  inspects  the  settlement,  to  ascertain  whether  it 
affects  the  fund,  before  the  order  is  made. 

Where  husband  and  wife  (assignors)  refused  to  make  an  affidavit  of  no 
settlement  by  them,  the  Court  on  evidence  of  refusal  allowed  an  affidavit 
to  be  made  by  a  person  likely  to  bo  well  informed  :  Rowland  v.  Cookham, 
74  Jurist.  845,  followed  by  Cozens-Hardy,  J.,  in  Timothy  v.  Craven, 
C.  E.  P.  Regr.  fo.  417,  14  Feb.  1900 ;  but  qucere  whether  the  proper  course 
would  not  have  been  to  have  had  them  examined  before  an  examiner. 

3.  Order  for  Examination  by  Commissioners. 

Order  that  B.,  the  wife  of  A.,  attend  X.,  Y.,  and  Z.,  of  &c.,  or  any 
two  of  them,  who  are  to  examine  her  separately  and  apart  from  the 
said  A.  her  husband,  whether  she  desires  to  have  the  £ —  Consols  and 
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£ —  cash  in  Court  to  the  credit  &c.,  or  any  and  what  part  thereof, 
settled  for  the  benefit  of  herself,  her  husband,  and  children  in  such 
manner  as  the  Court  shall  approve,  or  whether  she  desires  that  the 
said  £ —  Consols  and  £ —  cash,  or  any  or  what  part  thereof,  should 
be  transferred  and  paid  to  the  said  A.  her  husband  ;  and  to  take  her 
examination  in  writing,  which  is  to  be  signed  by  her  and  certified  by 
them,  and  the  signing  of  such  examination  and  of  the  certificate  of 
the  said  X.,  Y.,  and  Z.,  or  such  of  them  as  shall  act  under  this  order, 
is  to  be  verified  by  affidavit ;  But  previously  to  such  examination 
the  said  A.  and  B.  his  wife  are  severally  to  make  an  afi&davit  that  no 
settlement,  or  agreement  for  a  settlement,  whatsoever  hath  been 
made  or  entered  into  before,  upon,  or  since  their  marriage  ;  or  in 
case  any  such  settlement,  or  agreement  for  a  settlement,  hath  been 
made  or  entered  into  as  aforesaid,  then  the  said  A.  and  B.  his  wife 
are  by  their  afiidavit  to  identify  such  settlement,  or  agreement  for  a 
settlement,  and  state  that  no  other  settlement,  or  agreement  for  a 
settlement,  has  been  made  or  entered  into  as  aforesaid  ;  And  after 
the  return  of  such  examination  and  certificate  such  further  order 
shall  be  made  as  shall  be  just  \0r  if  on  petition,  And  it  is  ordered  that 
this  petition  do  stand  over  until  after  the  return  of  the  said  certificate 
and  examination]. 

The  above  form  was  revised  and  approved  by  the  Master  of  the  Rolls  and 
the  Vioe-Chancellors,  the  old  form  being  considered  not  sufficiently  explicit. 

For  an  order  for  examination  by  commrs,  in  a  colony,  of  two  married 
women,  "  to  whom,  and  in  what  manner,  and  for  what  purpose  they  are 
willing  and  desirous  that  their  respective  shares  in  the  testator's  residuary 
estate  "■ — "  or  of  the  stocks  or  funds  representing  the  same,  or  any  sum  or 
sums  on  account  of  the  same,  as  the  same  shall  become  payable  or  divisible 
(not  exceeding  in  value  in  respect  of  each  such  share  the  sum  of  £1500), 
shall  be  paid,  transferred,  applied  or  disposed  of,"  see  Macdonald  v.  Mac- 
kenzie, M.  R.  at  Chambers,  5  March,  1873,  B.  522. 

If  the  petition  prays  payment,  it  should  be  directed  to  stand  over  till 
after  the  return. 

For  forms  of  affidavit  verifjdng  signatures,  see  D.  C.  F.  932. 

For  decree  declaring  a  married  woman  executrix  and  residuary  legatee 
who  had  obtained  a  protection  order,  entitled  to  transfer  consols  standing  in 
the  name  of  her  testatrix  in  the  Bank  of  England,  and  to  receive  the 
dividends  thereon  as  if  she  were  a  feme  sole,  see  BaChe  v.  Bk.  of  England, 
V.-C.  W.,  4  June,  1858,  A.  1184 ;  4  K.  &  J.  564. 

For  order  on  further  consideration  in  an  admon  sidt  for  pajrment  to  a 
married  woman,  suing  as  a.  feme  sole  under  a  protection  order,  of  her  share  in 
the  testator's  estate,  upon  her  affidavit  of  the  continuance  of  the  separa- 
tion, and  of  there  having  been  no  settlement  or  agreement  for  a  settle- 
ment, see  Ewart  v.  Ohnhh,  V.-C.  Hall,  26  May,  1876,  A.  1505 ;  20  Eq. 
454. 

For  order  for  transfer  of  a  fund  paid  into  Court  under  the  Trustee  Relief 
Acts  to  a  woman  who  had  been  deserted  by  her  husband  for  more  than 
twenty  years,  as  if  she  were  a  feme  sole,  see  Re  Pope's  Trust,  V.-C.  M.,  18 
April,  1873,  B.  1090 ;  21  W.  R.  646. 

For  order  for  transfer  to  a  wife,  who  had  been  declared  entitled  to  a 
settlement  and  subsequently  divorced  in  a  colony,  of  her  fund  standing  to 
the  separate  account  of  her  husband  and  herself,  without  regard  to  any  claim 
by  her  divorced  husband  or  liis  mortgagees,  or  claim  to  a  settlement  by  the 
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children,  see  Hmih  v.  Lewis,  13  W.  K.  129  ;   11  L.  T.  333 ;   10  Jur.  N.  S. 
1093. 

For  order  on  petition  by  a  wife  and  her  sister  for  payment  of  the  wife's 
legacy,  and  the  whole  accumulations  thereon  since  payment  into  Court,  to 
the  sister  by  whom  she  had  been  supported  during  her  husband's  desertion, 
two  days  after  her  marriage  in  1846,  see  Re  Ford,  M.  R.,  18  June,  1863, 
A.  1332  ;  32  Beav.  621. 

4.  Examination  of  Woman  married  before  1883  as  to  Post-nuptial 
Settlement,  and  confirming  same. 

And  B.,  the  wife  of  A.,  being  present  &c.,  and  examined  whether  she 
is  satisfied  with  the  indenture  of  settlement  dated  &c.,  made  &c.,  and 
expressing  herself  satisfied  therewith,  and  consenting  and  desiring  that 
the  £ —  Consols  hereinafter  mentioned  should  be  transferred  to  the 
trustees  of  the  said  settlement,  Order  that  the  said  settlement  be 
confirmed. — [Add  Payment  Schedule  directing  transfer  to  the  trustees.] 
—See  Leather  v.  L.,  V.-C.  S.,  17  Nov.  1854,  B.  128. 


5.  Order  for  Examination  by  Commissioners  as  to  Post-nuptial 
Settlement. 

Order  that  J.,  the  wife  of  T.,  do  attend  before  X.,  Y.,  Z.,  or 
any  two  of  them,  who  are  to  examine  her  separately  and  apart  from 
her  said  husband,  whether  she  is  satisfied  with  the  settlement  made 
by  the  indenture  dated  &c.,  and  made  &c.,  and  whether  she  is  desirous 

that  the  same  should  be  carried  into  execution ;   (And  that  the  £ 

Consols  and  £ —  cash  in  Court  &c.,  shall  be  transferred  and  paid  to 
&c.,  the  trustees  named  in  the  said  indenture  of  settlement,  to  be 
held  and  applied  by  them  upon  the  trusts  thereof ;)  And  if  it  shall 
appear  that  she  is  not  satisfied  with  the  said  settlement,  then  the  said 
&c.,  or  such  of  them  as  shall  examine  her,  are  to  inquire  whether  she 
desires  to  have  the  said  £ —  &c.  [Form  3,  sup.  p.  889],  and  to  take  her 
examination  in  writing,  which  is  to  be  signed  by  her  and  certified  by 
them  (and  the  signing  of  such  examination  and  certificate  is  to  be 
verified  by  affidavit) ;  After  return,  further  order. — See  Trevena  v. 
T.,  V.-C.  E.,  17  Nov.  1848,  B.  286. 

For  Hke  order,  after  marriage  of  infant  ward,  ^\'ith  father's  consent,  but 
without  the  Court's  previous  approval,  see  Day  v.  D.,  M.  R  4  Dec  1847 
A.  246;   11  Beav.  35. 

For  decree  in  an  admon  suit  on  the  Pit  E.,  the  wife  of  Pit  T.,  beinCT 
present  in  Court  and  examined,  and  consenting  and  desiring  that  the  legacy 
of  £ —  and  interest  thereinafter  mentioned  should  be  paid  to  her  husband, 
that  the  Deft  (the  exor)  pay  to  the  said  T.,  in  right  of  his  wife  E.,  the  sum  of 
£—,  bequeathed  to  her  by  the  will  of  the  testatrix,  less  the  sum  of  £ —  for 
legacy  duty  paid  thereon,  together  with  the  sum  of  £ —  for  interest  on  the 
sum  of  £ —  at  the  rate  of  5  p.  c.  per  ann.,  see  Re  Loveday,  Aylmer  v.  Wint>'r- 
botham,  V.-C.  W.,  25  Jan.  1858,  410. 


892 


Married   Women.         [chap,  xxxvii. 

6.  Payment  to  Husband,  Wife  married  before  1883  electing  to  take 
Money  arising  from  Land  as  Money. 
And  B.,  the  wife  of  A.,  being  present  &c.,  and  electing  to  take  the 
£ —  Consols  mentioned  in  the  schedule  hereto  as  money,  and  consent- 
ing and  desiring  that  the  same  should  be  transferred  to  the  said  A., 
her  husband,  Order  that  the  funds  in  Court  be   dealt  with  as 
directed  in  the  schedule  hereto. — [Add  Payment  Schedule  directing 
funds  in  Court  to  be  transferred  to  A.  in  right  of  his  said  wife.] — See 
Re  Garrington,  V.-C.  K.,  3  March,  1856,  A.  609  ;  Re  Worthington, 
M.  E.,  16  Dec.  1853,  B.  218  ;  9  W.  E.  769,  n.— In  case  of  an  entail, 
see  Form  7,  inf. 

For  order  to  pay  interest  of  stock  in  Court  arising  from  land  to  husband 
and  wife's  assignee,  on  proof  that  she  had  duly  acknowledged  the  deed  of 
assignment,  see  Be  Lewis,  V.-C.  S.,  2  July,  1858,  B.  1334. 

For  order  in  Chambers  for  examination  of  wife  as  to  the  disposition  of  an 
annuity  of  £100,  payable  to  her  out  of  the  interest  of  a  fund  in  Court,  set 
apart  to  answer  it,  after  consideration  by  the  Judge  himself,  see  Waits  v.  W., 
V.-C.  W.,  20  July,  1859,  B.  2337.  Such  consent  was  dispensed  with  as  to 
an  annuity  of  £40 :  Yates  v.  Madden,  V.-C.  K.,  25  Jan.  1856  ;  and  see  inf. 
Notes,  pp.  932,  933. 

For  order  for  wife's  examination  as  to  a  share  of  a  legacy,  in  the  hands  of 
exors,  but  that  part  to  which  she  was  entitled  for  her  separate  use  to  be  paid 
to  her,  see  Fletcher  v.  F.,  M.  B.,  31  July,  1854,  A.  1517. 

And  for  her  examination  as  to  a  compromise  respecting  a  fund  in  the 
exor's  hands.  Watts  v.  Alford,  V.-C.  W.,  3  March,  1855,  Reg.  Mn.  126. 

7.  Order  for  Examination  by  Commissioners  as  to  Money  arising 

from  Land  subject  to  Entail,  after  disentailing  Deed — Fines 
and  Recoveries  Act,  1833  (3  &  4  TF.  IV.  c.  74),  ss.  84—88. 

"  [Enter  usual  evidence  as  to  title,  and  disentailing  deed]  ;  and  an 
examined  copy,  signed  by  &c.,  the  registrar  of  certificates,  of  the 
certificate  of  &c.,  two  of  the  perpetual  Commrs  appointed  under  the 
statute  for  taking  the  acknowledgments  of  married  women,  that 
the  said  deed  was  on  the  &c.,  duly  acknowledged  before  them  by  the 
said  E." — Directions  as  to  two-thirds. — "  And  it  is  ordered  that  the 
funds  in  Court  be  dealt  with  as  directed  in  the  Payment  Schedule 
hereto  ;  And  it  is  ordered  that  the  said  E.,  do  attend  before  X.,  Y., 
and  Z.,  or  any  two  of  them,  who  are  to  examine  her  &c."  [Form  3,  ante, 
p.  889]. — [Add  Payment  Schedule  directing  carrying  over  of  the  remain- 
ing third  fart  of  the  said  £ — ,  to  the  credit  of  this  action  &c.,  "  The 
account  of  E.,  the  wife  ofW."] — Adapted  from  Exp.  Brassey,  V.-C.  K., 
6  Nov.  1850,  A.  137. 

For  order  on  like  evidence  for  payment  to  the  trustee  under  a  deed  duly 
acknowledged,  see  Re  Taylor,  Pedder  v.  P.,  M.  R.,  5  Dec.  1859,  B.  277. 

8.  Order  for  Examination  by  Commissioners  as  to  Re-investment  of 

Fund  in  Land,  or  electing  to  taJce  it  as  Money. 

Order  that  the  Petr  A.,  the  wife  of  the  Petr  L.,  &c.,  do  attend 
before  X.,  Y.,  Z.,  or  any  two  of  them,  who  are  to  examine  her 
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separately  and  apart  from  the  said  L.,  her  husband,  touching  the 
disposition  of  the  consols  and  cash  by  the  Payment  Schedule  hereto 
directed  to  be  carried  over  to  the  account  of  A.,  the  wife  of  L.,  en- 
titled under  the  will  of  S.  deceased,  whether  she  elects  to  have  the 
same  laid  out  in  the  purchase  of  lands  to  be  settled  according  to  the 
will  of  S.,  the  testator  in  &c.,  named  ;  And  if  not  laid  out  in  lands, 
whether  she  desires  to  have  the  same  or  any  and  what  part  thereof 
settled  for  the  benefit  of  herself,  her  husband,  and  children  in  such 
manner  as  the  Court  shall  approve,  or  whether  she  desires  that  the 
same  or  any  and  what  part  thereof  should  be  transferred  to  the  said 
L.  her  husband ;  And  to  take  her  examination  in  writing  &c.  [Form  3, 
ante,  p.  889.] — 1AM  Payment  Schedule  directing  fund  to  he  carried  over 
to  above  account.'] — See  Re  Hutchinson,  V.-C'  S.,  30  April,  1861,  A. 
802  ;  following  Binford  v.  Bawden,  L.  C,  6  July,  1792,  A.  365  ;  1 
Ves.  jun.  512  ;  2  Ves.  jun.  38  ;  Exp.  Ellison,  2  Y.  &  C.  528  ;  Sowry  v. 
S.,  8  W.  R.  339  ;  Re  Tyler,  lb.  540. 

NOTES. 

TRANSFER  AND  PAYMENT   OE  MAKKIBD  WOMAN'S  FUND — SEPAEATE 
EXAinNATION. 

Payment  to  Husband. 

Before  directing  payment  to  the  husband  of  a  fund,  not  subject  to  any  Separate 
settlement,  to  which  a  woman  married  before  1883  is  entitled,  the  Court  examination, 
requires  to  be  satisfied  by  her  separate  examination  that  she  gives  a  free  and 
unbiassed  consent  to  such  payment :  see  Beaumont  v.  Carter,  32  Beav.  586  ; 
Wordsworth  v.  Dayrell,  4  W.  R.  689 ;  2  Jur.  N.  S.  631 ;  Milnes  v.  Busk,  2 
Ves.  jun.  488  ;  and  it  is  not  sufficient  that  her  wishes  have  been  ascertained 
by  the  trustees  :  Re  Swan,  2  H.  &  M.  34.  An  affidavit  of  no  settlement  is 
also  required ;  or  if  there  be  a  settlement,  it  must  be  identified  and  produced, 
and  the  Court  must  be  satisfied  (by  the  certificate  of  counsel)  that  it  does  not 
affect  the  fund  proposed  to  be  paid  out :  see  Britten  v.  B.,  9  Beav.  143  ; 
Rose  V.  Rolls,  1  Beav.  270  ;  but  it  is  now  usual  for  the  Court  to  look  at  the 
settlement,  counsel  calUng  attention  to  the  main  points. 

Even  when  it  is  proposed,  with  the  husband's  consent,  to  pay  the  fund  to 
the  wife  on  her  separate  receipt,  her  examination  will  not  be  dispensed  with  ; 
Mawe  V.  Heaviside,  7  Jur.  N.  S.  817  ;  9  W.  R.  649 ;  30  L.  J.  Ch.  937  ; 
Gibbons  v.  Kibbey,  10  W.  R.  55 ;  7  Jur.  N.  S.  1298 ;  5  L.  T.  416 ;  unless 
she  is  entitled  to  the  fund  for  her  separate  use,  in  wliich  case  her  examina- 
tion and  consent  in  Court  are  unnecessary :  see  Maoq.  H.  &  W.  357  ; 
Crawley,  86 ;  but  an  affidavit  of  no  settlement  must  be  produced :  Anon., 
3  Jur.  N.  S.  839. 

In  Wordsioorth  v.  Dayrell,  4  W.  R.  689  ;  2  Jur.  N.  S.  631,  the  consent  of  a 
married  woman  to  the  transfer  to  her  husband  of  a  fund  in  Court,  her 
separate  property,  was  required,  though  she  had  joined  him  in  a  petition  for 
the  purpose  ;  but  in  Re  Crump,  34  Beav.  570,  a  fund  settled  to  her  separate 
use  was,  on  the  petition  of  herself  and  her  husband,  ordered  to  be  transferred 
into  their  joint  names  without  her  examination  and  consent. 

But  according  to  the  usual  practice,  where  the  fund  is  the  wife's  separate 
property,  the  petition  should  be  by  her  alone,  and  payment  should  be  to 
her  on  her  separate  receipt. 

If  the  petition  is  for  payment  of  dividends  on  a  fund  in  Court  representing 
property  settled  to  her  separate  use  and  compulsorily  taken,  the  costs  of  the 
husband,  if  made  a  respondent,  are  not  payable  by  the  railway  co.  or  other 
public  body  :   Osborne's  Estate,  1878,  W.  N.  179. 
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Upon  the  application  of  husband  and  wife,  for  payment  to  him  of  a  life 
annuity  given  to  ker  by  will,  her  consent  was  held  unnecessary  :  Shilleto  v. 
Collett,  7  Jur.  N.  S.  385. 

Formerly  the  transfer  of  a  married  woman's  fund  would  not  be  directed 

at  the  hearing  :  see  Campbell  v.  Harding,  6  Sim.  283  ;  Amies  v.  Skillem,  14 

Sim.  431 ;  and  a  petition  was  necessary.     But  since  13  &  14  V.  c.  35,  s.  28 

(now  repealed,  but  replaced  by  O.  xxxvn,  1),  enabling  the  Court  to  receive 

proof  by  affidavit  of  all  proper  parties  being  before  the  Court,  and  of  all 

matters  necessary  to  be  proved,  payment  has  been  ordered  at  the  hearing, 

or  on  further  consideration. 

When  wife's        It  seems  that  the  Court  cannot  refuse  to  take  the  wife's  consent,  unless 

consent  will    circumstances  of  fraud  appear,  or  compulsion  on  the  part  of  the  husband  : 

not  be  taken,  willats  v.  Cay,  2  Atk.  67  ;   Wright  v.  Butter,  2  Ves.  jun.  673,  677  (and  cases 

there  cited) ;  and  see  Longhottom  v.  Pearce,  3  D.  &  J.  545,  n. ;  Biddies  v. 

Jackson,  lb.  544 ;    White  v.  HirricJc,  4  Ch.  345. 

If  the  married  woman  is  under  twenty-one,  her  consent  will  not  be  taken  : 
Stubbs  V.  Sargon,  2  Beav.  496 ;  Abraham  v.  Newcomb,  12  Sim.  566  (over- 
ruling OulUn  V.  G.,  7  Sim.  236) ;  Shipway  v.  Ball,  16  Ch.  D.  376.  And  a 
ward  of  Court  whose  marriage  has  been  without  its  sanction  or  in  contempt 
will  not  be  allowed  to  waive  her  right  to  a  settlement  out  of  her  own  property 
by  giving  her  consent :  StacJcpoole  v.  Beaumont,  3  Ves.  89  j  Oynn  v.  Gilbard, 
1  Dr.  &  S.  356. 
Electing  to  The  married  woman  may  elect  to  take  as  personalty  a  fund  in  Court 

take  proceeds  representing  realty,  to  which  she  is  absolutely  entitled,  and  upon  her  being 
of  land  as  separately  examined  and  consenting,  it  may  be  paid  out  to  her  husband 
money.  without  any  deed  being  executed  :   Slandering  v.  Hall,  11  Ch.  D.  652  ;  Re 

Robins'  Estate,  27  W.  E.  705. 

Amount  of  Fund. 

Before  taking  the  married  woman's  consent  the  amount  of  the  fund  must 
be  ascertained,  and  the  actual  sum  known  :  Moss  v.  Dunlop,  8  W.  R.  39  ; 
Sperling  v.  Rochfort,  8  Ves.  180 ;   Oodber  v.  Laurie,  10  Pri.  152. 

But  her  consent  will  be  taken  if  the  ascertained  amount  is  liable  to 
diminution  by  costs  only :   Packer  v.  P.,  1  Coll.  92. 

And  where  the  married  woman  is  only  entitled  after  payment  of  costs,  her 
consent  refers  to  the  residue  of  the  fund  after  such  payment :  Musgrove  v. 
Flood,  1  Jur.  N.  S.  1086. 

Consent  may  also  be  taken  as  to  the  parts  ascertained  from  time  to  time  : 
Powell  V.  Merrett,  V.-C.  K.  B.,  1848,  B.  61 ;  1853,  B.  22. 

In  Macdonald  v.  Mackenzie,  M.  R.  at  Chambers,  5th  March,  1873,  B.  532, 
an  order  was  made  for  the  examination  by  commission  abroad  of  two 
married  women  as  to  their  shares,  or  the  stocks  representing  the  same,  or 
any  sums  on  account  of  the  same,  as  the  same  should  become  payable  or 
divisible  (not  exceeding  in  value  in  respect  of  each  such  share  the  sum  of 
£1500). 

Sums  below  £200,  or  £10  a  year,  or  a  sum  likely  to  be  reduced  below  that 
amount  by  costs,  may  be  paid  out  -svithout  taking  the  married  woman's 
examination  :  Elworthyr.  Wicksteacl,  IJ.  &  W.  69  ;  Roberts  y.  Collett,  1  Sm. 
&  G.  138  ;  Wallace  v.  Greenwood,  16  Ch.  D.  362  ;  not  following  Be  Shaw, 
49  L.  J.  Ch.  213  ;   41  L.  T.  670. 

This  limit  has  in  recent  cases,  when  the  husband  consents  to  payment  to 
his  wife  on  her  own  separate  receipt,  been  raised  to  £500 :  see  Re  Morton's 
Estate,  1874,  W.  N.  181 ;  Re  Webb  ;  Re  Shelton,  V.-C.  H.,  13  July,  1877,  B. 
2198,  2208  (in  which  cases  V.-C.  H.  said  this  was  his  usual  practice) : 
Andrews  v.  Tyrell,  29  Sol.  Jo.  622. 

And  separate  examination  has  been  dispensed  with  when  the  fund  was 
less  than  £50  a  year ;  as  also  an  affidavit  of  no  settlement  where  the  shares 
were  very  small :  see  Veal  v.  V.,  4  Eq.  115. 

But  under  special  circumstances  separate  examination  was  required 
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although  the  fund  to  be  paid  to  the  wife  was  under  £200  :   White  v.  Herrick, 
4  Ch.  345. 

As  against  her  husband  and  his  mortgagee,  payment  to  a  married  woman 
on  her  separate  receipt  of  part  of  a  fund  in  Court  to  which  she  was  entitled 
was  refused,  and  this  part  (one-third  of  the  fund)  was  ordered  to  be  paid  to 
the  mortgagee  and  the  remaining  two-thirds  to  be  settled  on  the  married 
woman  and  her  children  :  Re  Grant,  14  W.  R.  191 ;   13  L.  T.  583. 

County  Court. 

With  respect  to  examination  and  consent  in  the  County  Courts,  it  is  pro- 
vided by  County  Court  Rules,  1889,  O.  xxxvil,  5,  that  where  any  married 
woman  is  interested  in  any  principal  money,  stock,  shares,  or  securities 
exceeding  in  value  £200,  or  £10  in  annual  payments,  she  shall  be  examined 
by  the  Judge  apart  from  her  husband  to  ascertain  whether  the  same  shall  be 
paid  to  him  or  made  the  subject  of  a  settlement ;  and  if  the  Court  thinks  fit 
to  make  a  settlement,  and  in  all  cases  where  she  is  under  age,  the  Court 
shall  by  its  judgment  make  a  settlement  accordingly.  The  settlement  may 
be  ordered  to  be  prepared  by  counsel  and  settled  by  the  Judge. 

Commission. 

When  the  wife  is  resident  abroad,  a  commission  will  be  ordered  to  take 
her  consent  before  ordering  a  transfer  to  the  husband :  Ireland  v.  Trembaith, 
14  W.  R.  275  ;  13  L.  T.  626 ;  Cfibbons  v.  Kibbey,  7  Jur.  N.  S.  1298  ;  5  L.  T. 
416  ;  10  W.  R.  55.  For  the  practice  as  to  taking  and  authenticating  the 
examination  of  a  married  woman  resident  abroad,  see  Minet  v.  Hyde,  2  Bro. 
C.  C.  663  ;  Boitrdillmi  v.  Adair,  3  Bro.  C.  C.  237  ;  Campbell  v.  French,  3  Ves. 
321.     For  form  of  summons  to  appoint  commissioners,  see  D.  C.  F.  929. 

Reversionary  Property. 

Where  from  the  nature  of  the  property,  as  in  the  case  of  a  reversionary 
interest  in  personalty  before,  or  not  affected  by  the  Married  Women's 
Reversionary  Interests  Act,  1857  (20  &  21  V.  c.  57),  the  married  woman 
could  not  dispose  of  it,  the  Court  would  not  take  her  consent :  Whittle  v. 
Henning,  2  Ph.  731 ;  11  Beav.  222  ;  Box  v.  B.,  Dm.  t.  Sug.  42 ;  nor  allow 
the  acceleration  of  her  interest  in  order  to  deal  with  it,  as  if  in  possession  : 
Brandon  v.  Woodthorpe,  10  Beav.  463 ;  Purdew  v.  Jackson,  1  Russ.  1  ; 
Cresswell  v.  Dewell,  4  Giff.  460.  And  see  Fitzgerald  v.  F.,  L.  R.  2  P.  C.  83  ; 
Rogers  v.  Acaster,  14  Beav.  445,  that  the  inalienable  character  of  the  wife's 
reversionary  interest  cannot  be  altered  by  the  husband's  release. 

As  to  the  effect  and  operation  of  20  &  21  V.  c.  57,  see  Re  Batchelor,  Sloper 
V.  Oliver,  16  Eq.  481 ;  21  W.  R.  901,  to  the  effect  that  with  the  concurrence 
of  her  husband  (except  in  cases  where  under  3  &  4  W.  IV.  c.  74,  s.  91,  liis 
concurrence  may  be  dispensed  with,  see  Re  Alice  Rogers,  L.  R.  1  C.  P.  47), 
and  by  deed  duly  acknowledged,  a  wife  is  enabled  to  dispose  of  personal 
estate  to  which  she  is  entitled  in  reversion  (not  being  settled  upon  her  by 
any  settlement  or  agreement  for  a  settlement  on  her  marriage,  sect.  4,  see 
Clarke  v.  Green,  2  H.  &  M.  474),  discharged  from  her  husband's  interest  in 
her  right  as  fully  and  effectually  as  if  she  were  a,  feme  sole — ^these  words 
pointing  to  the  operation  and  not  to  the  formalities  of  the  deed ;  and  also  to 
release  and  extinguish  her  equity  to  a  settlement,  so  as  to  give  the  assignee 
for  value  an  absolute  title  without  any  deduction  in  respect  of  claims  upon 
the  husband's  interest  in  the  wife's  right.  And  the  deed  does  not  operate  as 
that  of  the  husband  and  wife  according  to  their  respective  interests  ;  and 
the  concurrence  of  the  husband  will  be  good  although  there  is  a  right  of 
retainer  against  him  :  Re  Batchelor,  sup. ;  or  although  he  may  previously 
have  executed  a  creditor's  deed,  or  been  adjudicated  bankrupt :  Re  Jake- 
man's  Trusts,  23  Ch.  D.  344 ;  Cooper  v.  Macdonald,  7  Ch.  D.  288. 

An  order  for  conveyance  of  a  married  woman's  interest,  under  20  &  21  V. 
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C.  57,  which  has  been  obtained  by  fraud  or  suppression  of  material  facts,  may 
be  set  aside  ;  but  a  clear  case  must  be  shown  for  so  doing  :  Exp.  Cockerell, 
4  C.  P.  D.  39  ;  and  see  Fowke  v.  Draycott,  29  Ch.  D.  996. 

The  words  "  any  personal  estate  whatsoever  "  in  the  Act  are  not  confined 
to  such  equitable  choses  in  action  as  a  legacy  or  property  held  in  trust  for 
thefime,  but  extend  to  a  legal  chose  in  action,  such  as  a  policy  of  insurance 
effected  in  her  name  :'  Witherby  v.  Baekham,  60  L.  J.  Ch.  511 ;  38  W.  R. 
363;   1891,  W.N.  57. 

Where  a  will  by  which  a  reversionary  interest  is  bequeathed  is  repub- 
lished by  codicil,  the  date  of  the  will  is  the  date  of  the  "  instrument "  within 
the  Act :  Re  Ekom,  [1894]  1  Ch.  303,  C.  A. 

See  also  upon  this  statute,  2  L.  C.  Eq.  917,  918  ;  1  L.  C.  Bq.  7th  ed.  167 
et  seq.  ;  and  see  Nicholson  v.  Drury  Buildings  Co.,  7  Ch.  D.  48. 
Compromise         Although  a  married  woman  cannot,  independently  of  the  Act,  alienate  her 
of  proceed-      reversionary  interest  in  property  not  limited  to  her  separate  use,  and  a 
i'^g^-  settlement  by  her  of  such  interest  is  void  and  incapable  of  confirmation,  and 

can  be  validated  only  by  some  new  disposition  by  her  while  sui  juris  (Buck- 
master  V.  B.,  35  Ch.  D.  21,  C.  A. ;  C.  S.,  H.  L.  mom.  Seaton  v.  S.,  13  App.  Ca. 
61 ;  Druitt  v.  Willens,  23  L.  R.  Jr.  436),  yet  a  compromise  of  proceedings 
affecting  such  interest  in  her  separate  property  wliich  she  is  restrained  from 
anticipating  may  be  sanctioned  by  the  Court  and  will  bind  her  interest : 
see  Brooke  v.  L.  Mostyn,  2  D.  J.  &  S.  373  ;  L.  R.  4  H.  L.  304 ;  Wilton  v. 
Hill,  25  L.  J.  Ch.  156 ;  4  W.  R.  66 ;  Wall  v.  Rogers,  9  Eq.  58. 
Equitable  The  share  of  a  married  woman  in  the  proceeds  of  real  estate  devised  upon 

conversion.  trust  for  sale,  in  terms  amounting  to  a  conversion  out-and-out,  may  be  dis- 
posed of  under  the  Fines  and  Recoveries  Act  (3  &  4  W.  IV.  c.  74),  even 
though  reversionary,  as  being  an  interest  in  land :  Briggs  v.  Chamberlain, 
11  Ha.  69  ;  Tuer  v.  Turner,  20  Beav.  560  ;  Bowyer  v.  Woodman,  3  Eq.  313 ; 
Re  Jakeman's  Trusts,  23  Ch.  D.  344 ;  and  see  Franks  v.  Bollans,  3  Ch.  717  ; 
and  so  also  in  money  directed  to  be  laid  out  in  land  :  Forbes  v.  Adams,  9 
Sim.  462 ;  or  money  properly  invested  by  trustees  upon  a  mortgage  of 
land:  Miller  v.  Collins,  [1896]  1  Ch.  573,  C.  A.  (Kay,  L.  J.,  diss.),  over- 
ruling Re  Newton's  Trusts,  23  Ch.  D.  181  ;  but  not,  it  seems,  in  money  to 
be  laid  out  in  land,  or  otherwise :  Smithwick  y.  S.,  5  L.  T.  23  (M.  R.  Ir.). 
And  although  the  land  was  purchased  with  trust  moneys  which  the  trustees 
had  no  power  so  to  invest,  the  reversionary  interest  of  the /erne  is  within  the 
Act :  Re  Durrani  and  Sterner,  18  Ch.  D.  106,  C.  A. 
Future  The  expression  "future  interests  "  in  the  Act  will  not  extend  to  mere 

interests;  possibilities  or  expectancies  of  interests,  but  imports  interests  to  which  the 

feme  at  the  date  of  the  disposing  deed  has  some  existing  title  at  law  or  in 
equity  :  Allcard  v.  Walker,  [1896]  2  Ch.  369. 


Deed  acknowledged. 

Taking  of  Acknowledgments  of  married  women  are  not  to  be  taken  by  a  Master  of 

acknow-  the  K.  B.  D.,  nor  by  a  registrar  of  the  P.  D.  &  A.  D. :   O.  Liv,  12  ;  nor  by 

ledgments;       Masters  in  the  Ch.  D.  :   O.  Lv,  16. 

Except  under  special  circumstances  the  Ch.  D.  will  not  exercise  con- 
current jurisdiction  with  the  K.  B.  D.  under  sect.  91  of  the  Pines  and 
Recoveries  Act,  1833  (3  &  4  W.  IV.  c.  74),  dispensing  with  the  husband's 
concurrence  in  a  wife's  conveyance :  In  re  Ellen  Giles,  1894,  W.  N.  73 ; 
70  L.  T.  757  ;  and  see  inf.  p.  899. 

As  to  acknowledgments  sworn  in  a  colony,  see  Re  Alice  Eliza  Smith.  50 
L.  J.  Q.  B.  32. 

Certificate.  Where  by  order  of  a  V.-C.  a  settlement  wa.s  to  be  executed  by  an  infant 

married  woman,  the  Court  allowed  the  certificate  of  acknowledgment  under 
3  &  4  W.  IV.  c.  74,  s.  84,  to  be  varied,  by  omitting  the  words  "  of  full  age  "  : 
Re  Lacey,  6  Q.  B.  D.  154 ;  Re  Luke,  1  B.  N.  C.  265  ;  and  see  Exp.  WalUs, 
7  C.  B.  N.  S.  303. 
A  certificate  has  been  allowed  to  be  filed  though  not  made  or  signed  by  a 
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commissioner  until  more  than  twenty  years  after  the  deed  was  acknow- 
ledged :  Re  Chalker,  47  L.  J.  C.  P.  78  ;   37  L.  T.  502  ;  26  W.  R.  128. 

The  purchase-money  of  real  estate  belonging  to  a  married  woman  may  be  Purchase- 
paid  out  to  her  upon  her  separate  examination  without  deed  acknowledged  :  money  of 
Ee  Hayes,  9  W.  R.  769 ;  Re  Worthingion,  M.  R.,  16  Deo.  1853,  B.  218,  sup.  ""^al  estate. 
p.  892 ;  Re  Tyler,  8  W.  R.  540  ;  but  in  Re  Belt's  Estates,  25  W.  R.  901 ;  37 
L.  T.  272,  a  deed  acknowledged  was  required  before  ordering  a  transfer,  into 
the  joint  names  of  husband  and  wife,  of  the  proceeds  of  real  estate,  sold 
under  the  Settled  Estates  Act,  to  which  the  survivor  was  absolutely  entitled. 

And  where  the  shares  were  very  small  (less  than  £50)  both  examination 
and  deed  acknowledged  have  been  dispensed  with  :  Knapping  v.  Tomlinson, 
18  W.  R.  684 ;  Re  Clarke's  Estate,  13  W.  R.  401. 

But  generally  a  married  woman's  interest  in  land  to  which  she  is  not  Fines  and 
entitled  for  her  separate  use  can  only  be  validly  passed  by  deed  aoknow-  Recoveries 
ledged  under  the  Fines  and  Recoveries  Act :  Franks  v.  Bollans,  3  Ch.  717.  Act. 

An  order  under  3  &  4  W.  IV.  c.  74,  s.  91,  empowering  a  married  woman 
to  dispose  of  her  real  estate  without  the  concurrence  of  her  husband,  does 
not  affect  liis  right  at  common  law  to  the  rents  and  profits  :  Fowke  v. 
Draycott,  29  Ch.  D.  996  ;  and  as  to  the  discretion  which  the  Court  exercises 
in  dispensing  with  the  concurrence  of  the  husband,  see  Re  Clare's  Trusts, 
49  L.  J.  C.  P.  557  ;  Be  Caine,  10  Q.  B.  D.  284.     See  also  inf.  p.  899. 

A  local  custom  purporting  to  enable  a  married  woman  to  alienate  her  Local  custom, 
interest  in  land  (burgage  tenure)  with  the  consent  of  her  husband,  but 
without  her  separate  examination  and  acknowledgment,  is  void  as  being 
inconsistent  with  the  common  law  principle  of  free  will  in  alienation  and 
unreasonableness :   Johnson  v.  Clark,  [1908]  1  Ch.  303. 

A  main  purpose  of  the  separate  examination  is  to  ascertain  whether  the  Object  of 
purchase-money  for  land  sold  is  to  belong  to  the  husband  or  not,  and  if  the  separate 
wife  refuses  a  provision  out  of  it  she  must  be  treated  as  having  relinquished  exammation. 
all  her  interest,  even  though  part  of  the  money  is  left  outstanding  in  trustees 
by  way  of  indemnity  against  charges  :  Tennent  v.  Welch,  37  Ch.  D.  622. 

She  cannot  bind  herself  to  convey  the  estate  :  Avery  v.  Griffin,  6  Eq.  606  ; 
Williams  v.  Walker,  9  Q.  B.  D.  576 ;  nor  be  compelled  to  complete  a  con- 
tract with  a  purchaser  made  by  her  husband  and  herself :  Emery  v.  Wace, 
8  Ves.  505 ;  Castle  v.  Wilkinson,  4  Ch.  534 ;  Barker  v.  Cox,  4  Ch.  D.  464  ; 
Barnes  v.  Wood,  8  Eq.  424 ;  Cahill  v.  C,  8  App.  Ca.  420. 

Statutory  Powers. 

A  decree  for  sale  instead  of  partition  may  be  made  under  the  Partition  Partition 
Act,  1868  (31  &  32  V.  c.  40),  s.  3,  at  the  request  of  a  married  woman  Pit :  action. 
Higgs  v.  Dorkis,  13  Eq.  280;  but  under  tliis  Act  she  could  not,  without 
her  husband  joining  therein,  give  the  undertaking  to  purchase  mentioned 
in  sect.  5  :   Drinkwater  v.  Ratcliffe,  20  Eq.  528. 

By  the  Partition  Act,  1876  (39  &  40  V.  c.  17),  s.  6,  a  request  for  sale  may 
now  be  made  on  an  undertaking  given  to  purchase  on  the  part  of  a  married 
woman,  &c.,  by  the  next  friend,  &c. ;  and  an  order  made  on  such  a  request 
operates  as  a  conversion  of  her  share  into  personalty :  Wallace  v.  Greenwood, 
16  Ch.  D.  362  ;  and  as  to  the  form  of  such  request,  see  Grange  v.  White,  18 
Ch.  D.  612,  and  inf.  Chap.  XLVI.,  "  Partition,"  Sect.  III. 

She  may,  by  separate  examination  in  Court,  elect  to  have  her  share  of  the 
proceeds  of  real  estate,  sold  by  order  of  the  Court,  in  a  partition  action, 
treated  as  personalty  and  paid  out  to  her  husband :  Slandering  v.  Hall,  11 
Ch.  D.  652  ;  Re  Robins,  7  W.  R.  705. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  6,  a  married  woman  in  Bare  tmsteev 
whom  any  freehold  or  copyhold  hereditament  is  vested  as  a  bare  trustee  (see 
Be  Docwra,  D.  v.  Faith,  29  Ch.  D.  693)  may  convey  or  surrender  the  same 
as  if  she  were  a.  feme  sole.     See  on  this  section.  Dart,  V.  P.  543  ;  and  see 
also  7  Edw.  VII.  c.  18,  s.  I. 

The  separate  examination  of  a  married  woman  applying,  or  consenting 
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to  an  application,  under  the  Settled  Estates  Act,  as  to  her  consent,  whether 
the  property,  the  subject  of  the  application,  is  settled  to  her  separate  use  or 
not,  is  required  by  the  Settled  Estates  Act,  1877  (40  &  41 V.  c.  18),  ss.  50—52, 
though  the  woman  was  married  before  1883,  unless  the  property  was 
acquired  after  1883  :  Re  Hams'  Settled  Estates,  28  Ch.  D.  171 ;  In  re  Batt's 
Settled  Estates,  [1897]  2  Ch.  65.  For  instances  in  which  her  separate 
examination  has  been  dispensed  with,  see  Halliday's  Estates,  12  Eq.  199  ; 
Marshall's  Estates,  15  Eq.  66 ;  Thome's  Estates,  20  W.  R.  587  ;  Be  Tessey- 
man's  Settled  Estates,  1897,  W.  N.  167  ;  77  L.  T.  484 ;  Be  Ward's  Settled 
Estates,  1895,  W.  N.  41 ;  and  see  inf.  Chap.  XLV.,  "  Settlement." 

A  married  woman's  consent  to  a  transfer  to  her  husband  may  be  retracted 
so  long  as  the  transfer  remains  incomplete :  Penfold  v.  Mould,  4  Eq.  562. 

Desertion. 

Independently  of  the  protection  as  against  her  husband  and  all 
creditors  and  persons  claiming  under  him  given  by  the  Matrimonial 
Causes  Acts  (20  &  21  V.  c.  85,  s.  21,  and  21  &  22  V.  c.  108,  ss.  7,  8),  to  the 
property  and  earnings  of  a  deserted  wife  who  has  obtained  a  protection 
order,  which  have  been  acquired  since  the  commencement  of  such  desertion, 
the  Court  has  long  since  treated  anjrthing  acquired  by  a  deserted  wife  in  the 
absence  of  her  husband  as  her  separate  property,  and  not  liable  to  the 
disposition  of  her  husband :  see  Cecil  v.  Juxon,  1  Atk.  278. 

Accordingly  a  wife  deserted  for  more  than  twenty  years  has  been  held 
entitled  to  a  transfer  to  herself  as  a  feme  sole  of  her  share  of  residue  paid  into 
Court  under  the  Trustee  Relief  Acts :  BePope's  Trust,2lW.R.  646,  sup.  p.  809. 

And  like  orders  for  payment  to  a  wife  who  had  obtained  a  protection 
order  were  made  in  Be  Bainsdon,  7  W.  R.  184 ;  5  Jur.  N.  S.  55  ;  28  L.  J.  Oh. 
334 ;  4  Drew.  446 ;  Be  Insole,  1  Eq.  470 ;  and  in  Heath  v.  Lems,  13  W.  R. 
129  ;  11  L.  T.  333  ;  10  Jur.  N.  S.  1093  ;  to  a  wife  who  had  been  divorced  in 
one  of  the  colonies,  as  a,  feme  sole  discharged  from  any  claim  by  her  children 
to  a  settlement  to  which  before  her  divorce  she  had  been  declared  entitled. 

The  receipt  of  a  wife  who  has  obtained  a  protection  order  under  20  &  21 
V.  c.  85,  s.  21,  is  a  vaUd  discharge  for  a  legacy  bequeathed  to  her  before  and 
paid  to  her  after  the  date  of  the  order :  Coward  arid  Adams'  Purchase,  20  Eq. 
179  ;  and  see  Nicholson  v.  Drury  Co.,  7  Ch.  Di  48  ;  Be  Emery's  Trusts,  50 
L.  T.  197 ;  and  on  resumption  of  cohabitation  subsequent  mortgagees  of 
the  wife  by  deed  acknowledged  have  priority  over  mortgagees  of  the 
husband  by  deed  unacknowledged  by  her  made  previously  to  the  protection 
order  and  the  death  of  the  tenant  for  life :  Be  Emery's  Trusts,  50  L.  T.  197 ; 
32  W.  R.  357. 

Administratrix  or  Executrix. 

When  a  wife  is  entitled  to  money  in  Court  as  administratrix,  or  executrix, 
payment  is  directed  to  be  made  "  to  B.  married  woman,  as  the  legal  pers. 
represve  of  C.  deceased."    See  S.  C.  F.  R.  62  and  63. 

HUSBAND    OE  WIFE  OF  UNSOUND  MIND. 

Husband  non     The  husband  being  non  compos,  payment  was  ordered  to  the  wife,  or  her 
compos.  golr  for  her,  of  the  dividends  of  a  legacy  in  Court  given  to  her  :  Steed  v. 

Galley,  2  M.  &  K.  52. 
Though  the  wife  had  separate  property,  the  estate  of  her  deceased 

lunatic  husband  was  liable  for  necessaries  supplied  to  her  during  lunacy : 

Davidson  v.  Wood,  11  W.  R.  561 ;  1  D.  J.  &  S.  465. 
Wife  non  Where  the  wife  is  of  unsound  mind,  the  surplus  income  of  her  separate 

compos.  estate  after  providing  for  her  maintenance  has  been  paid  to  the  husband : 

Income.  Edwards  v.  Abrey,  2  Ph.  37  ;  and  the  whole  income  has  been  paid  to  him  on 

his  undertaking  to  apply  the  same  for  the  maintenance  and  support  of  his 

wife  and  of  the  children  of  the  marriage :    Be  Spiller,  6  Jur.  N.  S.  386  ', 
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2  L.  T.  74 ;  or  to  apply  the  same  for  her  maintenance,  where  the  expense  of 
keeping  her  at  an  asylum  exceeded  the  amount  of  the  income  :  Re  T — ,  15 
Ch.  D.  78 ;  and  her  consent  to  investments  was  dispensed  with  upon 
petition  under  the  Trustee  Relief  Act :   8.  C. 

In  Baker's  Trusts,  13  Eq.  168,  the  accrued  dividends  on  a  fund  settled  to 
the  separate  use  of  a  married  woman,  inmate  of  a  pauper  lunatic  asylum  in 
Australia  (her  husband  being  unable  to  support  her),  were  ordered  to  be 
paid  to  the  colonial  Master  in  Lunacy  for  her  past  maintenance,  and  also 
future  dividends  during  the  lunatic's  life,  or  until  further  order :  see  also 
PeUrs  V.  Orote,  7  Sim.  238. 

In  the  earlier  cases  the  Court  would  not  allow  the  husband  of  a  lunatic  Capital, 
wife  any  part  of  the  principal  in  respect  of  his  past  payments,  and  as  a  rule 
a  fund  in  Court  of  a  married  woman  of  unsound  mind  will  not  be  transferred 
to  him  unconditionally. 

In  Caldecott  v.  Harrison,  1840,  A.  511,  the  fund  was  paid  out  to  the  Giving 
husband  on  his  giving  security  to  refund.  security  to 

In  Symes  v.  Lee,  26  L.  J.  Ch.  665,  payment  of  the  dividends  to  the  refund, 
husband  until  further  order  was  at  once  directed,  and,  on  his  giving  security 
either  upon  property  of  his  own  or  personally  with  four  competent  sureties 
to  re-transfer  the  stock  as  the  Court  should  direct,  transfer  to  him  of  the 
stock  was  likewise  ordered. 

When  a  married  woman  has  obtained  an  order  under  the  Pines  and  Convej'ance 
Recoveries  Act  (3  &  4  W.  IV.  c.  74),  s.  91  (see  sup.  p.  896),  for  disposing  of  of  land, 
her  real  estate  without  the  concurrence  of  her  husband,  in  cases  where  by 
reason  of  his  absence,  incapacity  or  lunacy,  it  cannot  be  obtained,  it  is  not 
necessary  that  she  should  acknowledge  the  deed :   Ooodchild  v.  Dougal,  3 
Ch.  D.  650. 

Apphoations  for  such  an  order  must  be  supported  by  the  affidavit  of  a 
medical  man,  and  not  merely  by  an  affidavit  verif  ving  a  medical  certificate  : 
Be  Beeves,  24  W.  R.  848. 

The  order  under  this  section  will  simply  give  the  married  woman  authority 
to  convey  (following  the  language  of  the  section),  without  sanctioning  any 
particular  form  of  conveyance :   Be  Woodall,  3  C.  B.  639. 

And  see  for  the  form  of  order,  Exp.  Duffill,  6  Sc.  N.  R.  30. 

Under  the  summary  jurisdiction  given  by  the  Lunacy  Regulation  Acts,  Lunacy  Act, 
1853  and  1862  (16  &  17  V.  o.  70,  25  &  26  V.  c.  86),  the  L.  C,  as  "  the  person  1890. 
entrusted,  &c.,"  had  no  statutory  power  to  pass  the  legal  estate  of  a  married 
woman  of  unsound  mind,  so  as  to  dispense  with  her  acknowledgment  under 
the  Pines  and  Recoveries  Act.  The  order  directed  a  sale  and  declared  all 
beneficial  interest  of  the  married  woman  bound  by  the  order :  see  Be  Stables, 
4  D.  J.  &  S.  257.  See  now  the  Lunacy  Act,  1890  (53  &  54  V.  c.  5),  ss.  120, 
124 ;  Be  Bay,  [1896]  1  Ch.  468,  C.  A. 

AFFIDAVIT  OF   NO   SETTLEMENT. 

The  afiSdavit  of  no  settlement  should  be  by  husband  and  wife,  or  by  the 
widow  if  she  is  the  survivor,  and  if  there  be  a  settlement  it  must  be  identified 
by  their  or  her  affidavit  as  the  only  settlement,  and  produced ;  and  the 
Court  will  inspect  the  deed,  or  must  be  satisfied  by  counsel's  certificate,  or, 
if  in  Chambers,  by  the  affidavit  of  the  solr,  that  it  does  not  affect  the  fund  in 
question,  and  inspection  of  the  deed  itself  by  the  Master. 

By  the  S.  C.  F.  R.  1905,  r.  61,  where  funds  in  Court  exceeding  £20  in 
amount,  or  when  an  annuity  or  dividend,  or  other  periodical  payment 
exceeding  £50  pe*  annum  are  by  an  order  directed  to  be  paid,  transferred, 
or  delivered  to  a  woman  in  her  own  right  who  is  not  married  at  the  date  of 
the  order,  or  who,  being  married  at  that  date,  shall  become  a  widow,  and 
such  woman  shall  marry  before  payment,  transfer  or  delivery  of  such  funds, 
they  shall  be  paid,  transferred,  or  delivered  to  such  woman  without  the 
intervention  or  concurrence  of  her  husband,  in  the  same  manner  as  if  she 
had  remained  unmarried,  upon  an  affidavit  by  her  and  her  husband  of  no 
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settlement  or  agreement ;  or  in  case  of  such  settlement  or  agreement,  on 
their  affidavit  identifying  it,  and  stating  that  no  other  settlement  or  agree- 
ment has  been  made  or  entered  into,  and  an  affidavit,  of  their  soir  of  his 
having  perused  such  settlement,  &c.,  and  that  it  does  not  affect  the  fund. 
If  the  amount  does  not  exceed  £20,  or  the  annuity  dividend  or  other 
periodical  payment  does  not  exceed  £50,  the  affidavit  may  be  dispensed 
with  and  a  declaration  in  writing  by  the  woman  in  the  prescribed  form  may 
be  accepted. 

An  affidavit  that  the  property  in  question  is  not  settled  or  is  not  affected 
by  the  settlement  is  not  sufficient.  It  must  be  shown  either  that  there  is  no 
settlement,  or  if  there  be  a  settlement  it  must  be  produced  to  satisfy  the 
Court  (the  certificate  of  counsel  to  that  effect  being  adopted)  that  it  does  not 
affect  the  property,  as  the  judgment  and  belief  of  the  parties  as  to  its  effect 
cannot  be  relied  on  :  Britten  v.  B.,9  Beav.  143  ;  Boae  v.  Bolls,  1  Beav.  270. 

For  the  form  of  the  affidavit  of  no  settlement  by  husband  and  wife,  see 
9  Beav.  143,  n. ;  D.  C.  F.  932,  933. 

The  affidavit  of  the  wife  alone  has  been  allowed  when  the  husband  is 
abroad  :  Wilkinson  v.  Schneider.  9  Eq.  423  ;  Elliott  v.  Bemmington,  9  Sim. 
502. 

The  affidavit  of  the  solr  has  also  been  admitted  under  special  circum- 
stances as  sufficient  where  both  husband  and  wife  were  abroad  :  Woodward 
V.  Pratt,  16  Eq.  127. 

When  the  husband  refuses  to  make  the  affidavit,  one  by  her  of  no  settle- 
ment, and  another  as  to  the  husband's  refusal,  have  been  admitted :  see 
Anon.,  3  Jur.  N.  S.  839. 

Payment  to  a  wife  suing  as  a,  feme  sole  under  a  protection  order  of  her 
share  in  an  admon  suit  has  been  made  upon  her  affidavit  that  the  separa- 
tion continued,  and  that  there  was  no  settlement  or  agreement  for  a  settle- 
ment :   Ewart  v.  Chubb,  20  Eq.  454. 

Where  both  husband  and  wife  refuse  to  make  the  affidavit  the  fund  may 
be  paid  out  to  the  wife's  assignee  on  an  affidavit  made  by  some  person  hkely 
to  be  well  informed :  Timothy  v.  Crown,  1900,  W.  N.  51 ;  82  L.  T.  142. 

And  where  the  affidavit  could  not  be  obtained,  the  fund  has  been  paid  out 
to  the  husband's  assignee  after  the  wife's  death,  on  proof  of  there  having 
been  no  children  :   Clarke  v.  Woodward,  25  Beav.  455. 

Money  in  Court  to  which  a  widow  has  become  entitled  in  possession  since 
her  husband's  death  will  not  be  paid  out  to  her  without  an  affidavit  of  no 
settlement  upon  their  marriage  :  Elrington  v.  E.,  4  Drew.  545. 

On  petition  for  payment  out  of  Court  to  a  married  woman  who  has 
executed  a  settlement,  the  fact  that  it  does  not  affect  the  woman's  share 
in  the  funds  in  Court  must  be  proved  by  certificate  of  counsel :  Be  W. 
Smith,  1907,  W.  N.  188. 


Section  IV. — Oedee  foe  Settlement — ^Wife's  Equity. 

1.  Where  Feme  Covert  on  being  examined  desires  a  Settlement. 

And  B.,  the  wife  of  A.,  being  present  in  Court  and  examined,  and 
desiring  that  the  Consols  [describe  funds]  in  Court  to  the  credit  of 
[ledger  credit]  should  be  settled  for  the  benefit  of  herself,  her  husband, 
and  her  children  in  such  manner  as  the  Court  shall  approve,  Order 
that  a  proper  settlement  of  the  said  £ —  &c.  (or  of  such  part  thereof  as 
the  Judge  shall  direct)  be  approved  by  the  Judge  [If  on  petition,  And 
the  further  consideration  of  this  petition  is  adjourned  to  be  heard  ia 
Chambers,  If  at  the  trial,  or  on  further  consideration,  And  any  of  the 
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parties  are  to  be  at  liberty  to  apply  in  Chambers  respecting  such  settle- 
ment, and  the  disposition  of  the  said  fund,  as  they  may  be  advised]. 

2.  Further  Order  in  Chambers. 

The  Judge  being  of  opinion  that  the  settlement  proposed  to  be 
effected  by  the  indenture  hereinafter  mentioned  is  a  proper  settle- 
ment to  be  made  of  the  said  &c.,  upon  &c.,  and  that  the  indenture 
(marked  X)  intended  to  be  made  between  &c.,  and  identified  by  the 
signature  of  the  Master  in  the  margin  of  the  engrossment  thereof, 
is  a  proper  indenture  for  giving  efieot  to  such  settlement.  Order 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule 
hereto. 

Payment  Schedule. 
In  the  High  Court  of  Justice,  20th  June,  1900. 

Chancery  Division. 

In  the  Matter  of  [short  title]. 
Ledger  credit  [take  from  certificate  of  fund]. 
Funds  in  Court  [taJcefrom  certificate  of  fund]. 


mi 


Particulars  of  Payments,  Trans- 
fers, or  other  operations 
ordered. 

Payees  and  Transferees 
or  separate  Accounts. 

Amounts . 

Money. 

Securities. 

Upon  the  due  execution  of 
the  indenture  marked  X 
in  this  order  mentioned 
by  such    persons  as  the 
Judge  shall  direct  being 
certified  by  the  Master, 
or,  upon  the  execution  of 
the  indenture  marked  X 
in  this  order  mentioned  by 
A.  and  B.,  his  wife,  and 
C.  and  D.  being  verified 
by  affidavit — ■ 

Transfer  Consols   . ." 

Transfer  [other  stocks]  .... 

The  persons  to  be  named 
in  the  Master's  certifi- 
cate, or,  C.  and  D.  as 
the  trustees  of  the  in- 
denture of  settlement. 

The  same. 

£    a.    d. 

£    s.    d. 
1000    0    0 

See  S.  C.  F.  R.,  1905,  r.  18. 

3.  Inquiry,  whether  any  Settlement  exists,  and  if  proper,  and  if  not. 
Direction  for  Settlement. 
Order  that  the  following  inquiry  be  made,  namely:  1.  An 
inquiry  whether  the  Pit  [or  Deft]  A.  has  made  any  and  what 
settlement  or  provision  for  the  Pit  [or  Deft]  B.,  his  wife,  and  the 
issue  of  their  marriage,  or  entered  into  any  and  what  agreement 
for  that  purpose  ;  And  if  so,  whether  the  same  is  a  fit  and  proper 
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settlement  or  provision  for  the  said  Pit  [or  Deft]  B.,  and  such 
issue  ;  And  if  it  shall  be  certified  that  the  said  Pit  [or  Deft]  A.  has 
not  made  any  such  settlement  or  provision,  or  that  such  settle- 
ment or  provision,  if  any,  is  not  fit  and  proper,  It  is  ordered  that  a 
proper  settlement,  to  be  made  by  the  said  Pit  [or  Deft]  A,,  on  &c.,  be 
approved  by  the  Judge  &c.  [Form  1,  sup.]. 

For  the  limitations  usual  in  a  settlemsnt  directed  by  the  Court,  see  inf. 
p.  907. 

4.  Married  Woman  Deserted  hy  her  Husband — Equity  to  a 
Settlement. 

Declare  that  the  Pit  A.  M.  K.  (the  wife  of  the  Deft  W.  B.  K.)  is 
entitled  to  an  equity  to  a  settlement  as  against  the  Deft  W.  B.  K.  and 
the  Deft  W.  W.  W.  as  trustee  of  an  indenture  dated  &c.,  and  as 
against  the  creditors  of  the  Deft  W.  B.  K.,  and  under  the  events  which 
have  happened  is  entitled  to  have  the  whole  of  the  funds  in  Court  in 
the  Schedule  hereto  mentioned  paid  to  her  for  her  own  absolute  use 
and  benefit. — Tax  costs  &c. — And  order  that  the  funds  in  Court 
be  dealt  with  as  directed  in  the  Schedule  hereto.  [Add  Payment 
Schedule  directing  payment  to  wife.]  Kent  v.  Kent,  Kekewich  J.,  19 
Mar.  1892,  A.  544. 

5.  Three-fourths  of  a  Fund  belonging  to  Wife  of  a  Bankrupt  directed 
to  be  settled  by  Deed. 
Declare  that  it  is  fit  and  proper  that  out  of  the  sum  of  £2000  in 
the  said  orders  and  Chief  Clerk's  (Master's)  certificate  mentioned  the 
sum  of  £1500  should,  subject  as  hereinafter  mentioned  as  to  costs,  be 
settled  in  trust  for  the  separate  use  of  the  Deft  E.  W.  [wife]  for  her 
life,  without  power  of  anticipation,  with  remainder  in  trust  for  her 
children  or  other  issue  by  her  present  or  any  future  marriage  as  she 
shall  appoint,  and  in  default  of  appointment  to  her  children  equally 
or  their  issue,  the  issue  taking  only  the  parent's  share  [sows  who  die 
under  twenty-one  and  daughters  who  die  under  twenty-one  unmarried  not 
taking  interests  transmissible  to  their  representatives] ;  and  in  default  of 
the  Deft  E.  W.  having  any  children,  then  in  trust  for  the  Pit  W.  S.  as 
assignee  of  the  Deft  H.  W.,  the  husband  of  the  Deft  E.  S. ;  And 
order  that  the  residue  of  the  said  £2000  be  paid  by  the  Defts  S.  F. 
and  G.  W.  H.  [trustees]  to  the  Pit  W.  S.,  first  on  account  of  his  costs 
of  this  suit,  and  then  on  account  of  his  claim  as  assignee  of  the  Deft 
H.  W. — Tax  costs,  and  order  Defts  S.  F.  and  G.  W.  H.  to  retain  and 
pay  costs  out  of  the  aforesaid  £1500  ;  And  it  is  ordered  that  a  proper 
settlement  be  settled  by  the  Judge  in  Chambers,  and  executed  by  all 
proper  parties  as  the  Judge  shall  direct,  of  the  residue  of  the  said 
£1500,  according  to  the  aforesaid  declaration. — Liberty  to  apply. — 
Spirett  V.  Willows,  V.-C.  Stuart,  17  July,  1865,  B.  1922 ;  1  Ch, 
520. 
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6.  Subsequent  Order  in  last  Case. 

Their  Lordships  do  hereby  approve  of  the  indenture  of  settlement 
now  produced,  and  identified  by  the  signature  of  the  registrar  in  the 
margin  of  the  engrossment  thereof,  as  a  proper  settlement  to  be  made 
in  pursuance  of  the  said  order  dated  17  July,  1865. — Spirett  v.  Willows, 
L.  JJ.,  16  April,  1869,  B.  1140  ;  i  Ch.  407. 

The  words  in  italics  and  brackets  in  Form  5  were  directed  to  be  added  to 
the  settlement  by  the  L.  JJ.  on  23  April,  1868  ;  S.  C,  4  Ch.  D.  410. 

7.  Settlement  by  Order  of  whole  Fund,  the  Husband  claiming 
no  Part — Retainer  of  Costs. 

And  the  Pit  [wife],  by  her  counsel,  desiring  that  a  settlement 
should  be  made  of  the  funds  hereinafter  mentioned,  and  the  Deft  S. 
[husband],  by  his  counsel,  not  claiming  to  have  any  part  of  such  funds 
transferred  and  paid  to  him  in  his  marital  right,  Declare  that  the 
whole  of  the  shares  and  interests  of  the  Pit  under  the  respective 
wills  of  &c.,  and  also  under  the  indenture  of  settlement  dated  &c.,  in 
the  statement  of  claim  respectively  mentioned,  of  and  in  the  respective 
estates  subject  to  the  trusts  and  dispositions  of  these  instruments 
respectively,  ought  (subject  to  the  payment  of  costs  as  hereinafter 
directed)  to  be  settled  for  the  benefit  of  the  Pit  and  the  said  Deft  S., 
her  husband  and  her  children,  as  follows :  {insert  trusts) ;  And  any 
child  or  children  of  the  Pit  is  or  are  to  be  at  liberty  to  apply  in 
Chambers  for  an  order  to  raise  and  pay  out  of  the  corpus  of  the  trust 
property  any  sum  or  sums  not  exceeding  in  the  whole  one  moiety  of 
the  share  to  which  such  child  or  children  shall  be  actually  or  pre- 
sumptively entitled  under  the  settlement  made  by  this  order,  for 
the  purpose  of  placing  or  putting  such  child  in  or  to  any  profession, 
business  or  employment,  or  for  his  or  her  instruction  therein,  or  other- 
wise for  his  or  her  advancement  or  preferment  in  the  world  ;  but  no 
such  order  is  to  be  made  during  the  life  of  the  Pit  without  her  consent 
in  writing,  and  after  her  death  and  during  the  continuance  of  the  life 
interest  of  the  said  Deft  without  his  consent  in  writing  ;  And  the 
Deft  S.  G.  by  her  counsel  admitting  that  the  shares  of  the  Pit  under 
the  wills  of  the  said  M.  S.  and  S.  S.  of  and  in  the  estates  subject  to  the 
trusts  of  those  wills  amount  to  the  sum  of  £ — ,  and  that  she  has  that 
sum  in  her  hands  representing  these  shares,  This  Court  doth  order 
that  it  be  referred  to  the  taxing  master  to  tax  as  between  solr  and 
client  the  costs  of  the  Pit  and  Defts  of  this  action  and  relating  to  such 
settlement.  And  the  taxing  master  is  to  certify  the  residue  of  the 
said  sum  of  £ —  after  deducting  the  costs  of  the  Deft  S.  G. ;  And  it  is 
ordered  that  the  Deft  S.  G.  do,  within  one  month  after  the  date  of  the 
taxing  master's  certificate,  lodge  in  Court  as  directed  in  the  lodgment 
part  of  the  Schedule  hereto  what  shall  be  certified  to  be  such  residue. 

Simil9,r  admissions  ajid  directions  for  lodgment  by  Defts  A.  H,  G. 
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as  to  stare  of  Pit  under  will  of  T.  H.  6.,  and  by  Deft  J.  H.  G.  as  to 
share  of  Pit  under  indenture  of  settlement  dated  &c .;  And  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule 
hereto. — Liberty  to  apply  in  Chambers  on  death  of  Pit. 


Lodgment  and  Payment  Schedule. 

In  the  High  Court  of  Justice,  day  of 

Chancery  Division. 

Smithers  v.  Green.    1877.     S.  5. 
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Ledger  Credit.    As  above.    The  settlement  account  of  the  Pit  F.  S., 
her  husband,  and  children,  if  any. 

I. — Lodgment. 


Particulars  oJ  Funds  to  be  lodged  to 
the  account  of  the  Paymaster- 
General. 

Person  to  make  the 
Lodgment. 

Amounts. 

Money. 

Securities. 

Eesidue  of  £ —  to  be  certified  by 
the  taxing  master. 

Residue  of  £ —  to  be  certified  by 
the  taxing  master. 

Residue  of  £ —  to  be  certified  by 
the  taxing  master. 

Deft  S.  G 

Deft  A.  H.  G 

Deft  J.  H.  G 

£  s.  d. 

£  s.  d. 

II. — Payment. 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  above. 


Particulars  of  Payments,  Transfers,  or 

other  operations  ordered  to  be  carried 

out  by  the  Paymaster. 

Payees,  Transferees,  or 

Titles  of  separate 

Accounts. 

Amounts. 

Money. 

Securities 

Pay  Pit's  costs  to  be  taxed  under  this 
order. 

Invest  residue  of  funds  in  India  £5 
per  centum  Stock. 

Pay  interest  as  it  accrues  during  lite 
of  payee  on  India  Stock,  but  she 
being  restrained  from  anticipation 
not  to  any  attorney  except  upon 
production  of  an  aifidavit  by  her 
that  she  has  not  assigned  or  pur- 
ported to  assign  such  interest. 

Pit  F.   S.,    married 
woman. 

£  s.  d. 

£  s.  d. 

-Adapted  from  Smithers  v.  Green,  M.  R.,  27  April,  1877,  B.  1937. 
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The  above  form  of  order  was  approved  by  Jessel,  M.  R.,  as  the  proper 
settlement,  in  the  absence  of  any  special  circumstance,  such  as  bankruptcy, 
or  misconduct,  or  desertion  by  the  husband,  and  where  he  assents  to  the 
whole  fund  being  settled.  See  also  Roberts  v.  Cooper,  C.  A.  13  March, 
1891,  B.  488 ;  [1891]  2  Ch.  335,  where  a  moiety  of  the  funds  in  Court  was 
settled  on  the  wife  and  the  other  moiety  paid  to  the  husband's  assignee. 

Powers  of  appointment  to  children  were,  "for  some  special  reason  "  (see 
Re  Gowan,  O.  v.  G.,  17  Ch.  D.  778)  omitted  (secus  in  Oliver  v.  0.,  10  Ch.  D. 
765) ;  as  well  as  provisions  for  maintenance,  &c.  (inserted  in  Croxlon  v.  May, 
9  Bq.  404),  but  which  are  unnecessary  where  tliefund  is  under  the  control 
of  the  Court.  And  as  to  statutory  powers  of  maintenance,  v.  inf.  Chap. 
XXXVIII.,  pp.  969  et  seq. 

For  form  of  settlement  approved  by  Jessel,  M.  R.,  giving  a  joint  power  of 
appointment  to  husband  and  mfe,  see  Re  Gowan,  G.  v.  G.,  M.  R.,  17  Ch.  D. 
778  ;  and  see  Re  Parrott,  Walter  v.  P.,  33  Ch.  D.  274,  C.  A. 

In  settlements  of  a  female  infant's  property  directed  by  the  Court,  a 
restraint  against  anticipation  is  always  inserted :  see  Dav.  Conv.  vol.  ui. 
p.  72. 

In  the  case  of  an  equitable  fee  which  had  descended  on  the  wife  during 
coverture,  the  husband's  possible  estate  by  the  curtesy  was  not  interfered 
with  in  the  settlement  directed :  see  Smith  v.  Matthews,  3  D.  F.  &  J. 
139,  154. 

It  seems  now  settled  that  the  ultimate  limitation  in  a  settlement  by  tho 
Court  of  property,  subject  to  the  wife's  equity,  is,  after  the  death  of  the 
wife,  and  failure  of  her  children  by  the  present  or  any  future  mamage,  for 
the  benefit  of  the  husband,  whether  he  survives  the  wife  or  not :  see 
Croxton  v.  May,  9  Eq.  404,  and  Spirett  v.  Willows,  Forms  5  and  6,  sup., 
notwithstanding  Carter  v.  Taggart,  1  D.  M.  &  G.  286  ;  5  Dr.  &  S.  4^  ;  and 
Re  Suggitt,  3  Ch.  215. 

The  wife's  fund,  that  accrued  during  coverture,  was  properly  settled  so 
as  to  give  the  husband  an  interest  determinable  on  his  bankruptcy :  see 
Montefiore  v.  Behrens,  1  Eq.  171 ;  In  re  Holland,  Gregg  v.  Holland,  [1902] 
2  Ch.  360. 

NOTES. 

wife's  equity  to  a  settlement. 

In  mitigation  of  the  old  common  law  right  of  the  husband,  derived  from 
his  liability  to  maintain  his  wife,  to  the  enjoyment  of  his  wife's  real  estate 
during  their  joint  lives,  and  to  the  absolute  ownership  of  the  personal 
property  in  possession,  and  of  her  choses  in  action  when  reduced  by  him 
into  possession.  Courts  of  Equity  have  long  exercised  jurisdiction  in  favour 
of  the  wife  by  giving  her  a  provision  for  herself  and  her  children  out  of  her 
own  property,  both  real  and  personal.  For  the  principles  and  extent  of 
this  right,  which  is  called  the  wife's  equity  to  a  settlement,  see  Knight  v. 
K.,  18  Eq.  487  ;  Re  Briant,  Poulter  v.  Shackel,  39  Ch.  D.  471  ;  Sturgis  v. 
Champneys,  5  M.  &  Cr.  97  ;  1  L.  C.  Eq.  493,  501  ;  7th  ed.  621,  633  (Murray 
V.  L.  Elihanh) ;  Lewin  on  Trusts,  950  et  seq. 

The  doctrine  of  the  wife's  equity  to  a  settlement  has  by  reason  of  the 
Married  Women's  Property  Acts,  1870  and  1882,  become  almost  entirely 
unnecessary. 

It  will  still,  however,  be  applicable  where  the  reversionary  property  of 
a  woman  married  before  the  1st  of  January,  1883,  falls  into  possession 
subsequently. 

Though  it  was  not  usual  to  direct  a  settlement  of  sums  under  £200,  to 
which  a  married  woman  became  entitled  during  coverture  (see  Foden  v. 
Finney,  4  Russ.  428),  there  is  no  binding  rule  to  that  effect,  and  sums  below 
that  amount  have  been  settled  :  see  Re  Cutler,  14  Beav.  220  ;  Re  Kincaid, 
1  Drew.  326  ;  Re  Merriman's  Trust,  10  W.  R.  334. 
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Property  subject  to  the  Equity. 

The  equity  to  a  settlement  attaches  to  such  property  only  as  the  husband 
is  entitled  to  receive  jure  mariti,  and  not  upon  what  the  wife  takes  in  her 
own  right,  e.g.,  as  equitable  tenant  in  tail  (see  Life  Assoc,  of  Scotland  v. 
Siddal,  3  D.  P.  &  J.  271) ;  and  is  an  obligation  which  the  Court  fastens  not 
upon  the  property  itself,  but  upon  the  right  to  receive  it :  Knight  v.  K.,18 
Eq.  487  ;  Osborn  v.  Morgan,  9  Ha.  432.  It  does  not  depend  upon  any  right 
of  property  in  the  wife,  and  if  claimed  by  her  must  be  claimed  for  herself 
and  her  children,  and  not  for  herself  alone  :  Barrow  v.  B.,5  D.  M.  &  G.  782  ; 
18  Beav.  259 ;  Giacomelti  v.  Prodgers,  8  Ch.  338 ;  14  Eq.  253.  Where 
property  is  given  to  husband  and  wife,  they  take  by  entireties,  and  there  is 
no  equity  to  a  settlement :  Atcheson  v.  A.,  11  B.  485  ;  Ward  v.  W.,  14  Ch. 
D.  506 ;  -Be  Bryan,  Godfrey  v.  B.,  14  Ch.  D.  516  ;  and  the  Married  Women's 
Property  Act,  1882,  has  not  altered  the  law  in  this  respect :  Be  March, 
Mander  v.  Harris,  27  Ch.  D.  166,  C.  A. ;  Be  Jupp,  J.  v.  Bmkwell,  39  Ch.  D. 
148  ;  but  see  ThornUy  v.  T.,  [1893]  2  Ch.  229. 

The  right  applies  to  property  vested  before  or  after  marriage,  if  not 
barred  by  express  contract,  and  the  Court  looks  not  only  to  what  amount 
of  the  wife's  fortune  the  husband  has  received,  but  to  his  conduct  and  all 
the  circumstances  :  Barrow  v.  B.,  sup.  ;  Smith  y.  S.,Z  Giff.  121 ;  and  see 
inf  p.  910. 

Upon  the  question,  how  far  a  life  interest  is  subject  to  the  equity,  see 
Lewin,  957  ;  and  Taunton  v.  Morris,  11  Ch.  D.  779,  C.  A. ;  8  Ch.  D.  453, 
where  the  Court,  in  the  case  of  an  insolvent  debtor  who  contributed  nothing 
to  the  support  of  his  wife,  gave  the  whole  income  to  the  wife. 

As  to  whether  the  equity  attaches  to  the  wife's  chattels  real,  or  equitable 
interest.in  lands  of  freehold  or  inheritance,  see  Lewin,  960  et  seg. 

The  right  is  not  confined  to  personal  estate,  and  she  might  obtain  leave 
to  sue  in  formd  pauperis  without  a  next  friend  to  enforce  as  against  her 
husband's  assignees  in  bankruptcy  her  equity  to  a  settlement  out  of  the 
rents  of  real  property,  the  legal  estate  in  which  was  vested  in  trustees  for 
her  benefit  for  life  :   Barnes  v.  Robinson,  32  L.  J.  Ch.  143. 

When  the  fund  is  reversionary,  a  settlement  cannot  be  directed  :  Osborn 
V.  Morgan,  9  Ha.  432  ;  and  as  the  right  attaches  only  to  property  which  the 
husband  is  entitled  to  receive  in  his  marital  right,  property  in  his  hands  as 
exor  must  answer  his  liabilities  in  that  capacity  before  a  settlement  of  the 
wife's  residuary  share  in  it  can  be  directed :  Knight  v.  K.,  18  Eq.  487  ;  but 
see  contra.  Be  Briant,  Poulter  v.  Shachel,  39  Ch.  D.  471. 

But  the  right  will,  it  seems,  prevail  against  any  right  of  set-off  or  retainer, 
e.g.,  in  respect  of  the  husband's  debt  to  the  testator :  M'Cormick  v. 
Oamett,  6  D.  M.  &  G.  278  ;  2  Sm.  &  G.  37  ;  see  also  1  L.  C.  Eq.  652  ;  and 
the  right  is  paramount  to  that  of  the  represves  of  the  wife's  testator  to 
retain  a  debt  due  from  the  husband :  Re  Batchelor,  Sloper  v.  Oliver,  16  Eq. 
481  ;  Re  CordwelVs  Estate,  White  v.  C,  20  Eq.  644 ;  Re  Briant,  snip. ;  and 
see  Carr  v.  Taylor,  10  Ves.  574. 

Enforcement  of  Equity. 

If  the  wife  is  already  amply  provided  for,  and  no  misconduct  is  proved 
against  the  husband,  the  Court  has  refused  to  enforce  the  right :  Oiacometti 
V.  Prodgers,  8  Ch.  338 ;  14  Eq.  253  ;  and  see  Re  Erskine,  1  K.  &  J.  302 ; 
Spicer  v.  S.,  24  Beav.  365  ;  Aguilar  v.  A.,  5  Madd.  414. 

It  is,  however,  a  matter  of  discretion  ;  and  where  a  husband  before  his 
bankruptcy  had  reduced  into  possession  £9000  of  his  wife's  residuary  share, 
the  remaining  £1500  was  settled  upon  her,  though  she  had  separate  estate  of 
£700  per  ann. :  Nicholson  v.  Carline,  22  W.  R.  820  ;  and  see  Scott  v.  Spashett, 
3  Mao.  &  G.  599. 

Regard  will  be  had  to  the  extent  of  the  wife's  fortune  and  the  settlement 
already  made  upon  her  :  Qreen  v.  Otte,  1  S.  &  S.  250  ;  Spicer  v.  S.,  24  Beav. 
365  ;  and  her  equity  may  be  excluded  by  an  exception  of  the  particular  fund 
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or  property  from  the  husband's  covenant  in  her  marriage  settlement  to 
settle  her  future-acquired  property  :  Brooke  v.  Hicks,  12  W.  R.  703  ;  10 
L.  T.  404. 

L.  Elibank  v.  Moniolieu,  5  Ves.  737,  establishes  the  right  of  a  married 
woman  to  assert  by  suit  her  equity  to  a  settlement  against  her  husband  and 
the  admor  of  the  estate  under  which  her  title  arises,  and  this  right  is  para- 
mount to  the  claim  of  the  admor  as  creditor  of  the  husband. 

In  an  admon  action  after  judgment,  but  before  further  consideration,  the 
wife  was  held,  on  petition,  entitled  to  an  immediate  order  to  enforce  her 
equity  in  respect  of  a  share  of  a  fund  in  Court,  though  it  was  not  dis- 
tributable until  further  consideration,  and  the  amount  of  her  share  was 
unascertained  :  Be  Bobinson,  B.  v.  B.,  12  Ch.  D.  188. 

Murray  v.  L.  Elibank,  13  Ves.  1,  extends  this  right,  after  decree,  to  the 
cluldren,  who  are  entitled  under  a  decree  directing  a  settlement  on  their 
mother  to  a  provision  out  of  the  property,  though  she  died  before  the 
certificate,  and  though  they  were  not  mentioned  in  the  decree  :  see  Oroves  v. 
Clarke,  6  Sim.  584 ;   1  Ke.  132  ;  Lloyd  v.  Mastm,  5  Ha.  149. 

Form  of  Settlement. 

The  rule  is  to  direct  a  settlement  for  the  benefit  not  only  of  the  wife  but  of 
her  children  by  the  present,  or  future,  or  former  marriage,  without  any 
particular  regard  to  the  rights  of  husband's  assignee  (see  Spirett  v.  Willows, 
4  Ch.  407,  410),  and  the  children's  right  is  irrespective  of  other  fortune  tliey 
mav  have  :  Cmington  v.  OilUai,  25  W.  R.  69  ;  46  L.  J.  Ch.  61 ;  35  L.  T. 
736 ;   Croxkm  v.  May,  9  Eq.  404. 

And  see  Murray  v.  L.  Elibank,  1  L.  C.  Eq.  493,  501 ;  7th  ed.  621,  633  ; 
Lloyd  V.  Williams,  1  Madd.  450. 

A  power  to  appoint  amongst  children  has  also  been  inserted  in  recent 
cases:  see  Beaks  v.  Brovm,  Pearson,  J.,  11th  June,  1885,  A.  1007;  Be 
Briant,  Poulter  v.  Shackel,  39  Ch.  D.  471  ;  and  see  Be  Oowan,  G.  v.  O., 
17  Ch.  D.  778  (and  form  of  judgment  at  p.  781),  citing  Cogan  v.  Duffield,  2 
Ch.  D.  44,  49,  C.  A.,  and  observing  on  Oliver  v.  0.,  10  Ch.  D.  765. 

And  where  the  husband  has  agreed  to  a  settlement  of  the  whole  fund,  and 
subject  to  his  not  having  debarred  himself  by  misconduct,  bankruptcy,  or 
insolvency,  a  life  interest  has  been  given  to  him  after  the  death  of  the  wife  : 
Smiihers  v.  Green,  sup.  Form  7,  p.  903  ;  and,  semble,  the  power  of  appoint- 
ing amongst  children  may  in  such  case  be  to  the  husband  and  wife  or 
survivor :   see  Be  Gowan,  G.  v.  G.,  sup. 

As  the  rights  of  the  husband  are  not  interfered  with  further  than  is 
necessary  to  give  effect  to  the  equity  in  favour  of  the  wife  and  children,  the 
ultimate  Umitation  will  in  general  be  in  favour  of  the  husband  (or  his 
assignees),  whether  he  survives  the  wife  or  not :  Croxton  v.  May,  9  Eq.  404 ; 
Spirett  V.  Willows,  1  Ch.  620  ;  4  Ch.  407  ;  Walsh  v.  Wason,  8  Ch.  483  ;  Be 
Bobinson,  B.  v.  B.,  12  Ch.  D.  188 ;  Bobinson  v.  Cooper,  [1891]  2  Ch.  336, 
348,  C.  A. ;  Be  Noakes'  Will,  38  W.  R.  762. 

But  in  special  circumstances,  as  where  the  property  is  of  small  amount, 
the  Court  has  secured  the  capital  as  well  as  the  income  to  the  wife  :  Boxall  v. 
B.,  27  Ch.  D.  220,  224 ;  Be  Craddock's  Trusts,  1875,  W.  N.  187  ;  and  see 
Boberts  v.  Cooper,  [1891]  2  Ch.  335,  where  the  wife  and  children  being  in 
necessitous  circumstances  and  supported  by  the  wife,  and  the  husband 
having  received  a  large  part  of  a  small  fund,  £20  a  year  out  of  income  and 
capital  was  ordered  to  be  paid  to  the  wife  for  life  for  her  separate  use,  and 
after  her  death  the  remainder  for  the  children  or  the  represves  of  the 
assignee. 

Rights  of  Children. 
Except  by  contract,  or  under  the  judgment,  the  children  have  no  equity 
independently  of  their  mother  :  Lloyd  v.  Williams,  1  Madd.  450 ;  Hodgena 
v.  H.,ll  Bli.  N.  S.  62  ;  De  la  Garde  v.  Le.mpriere,  6  Beav.  344. 
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Their  right  does  not  attach  on  the  mere  institution  of  an  action  :  Baker  v. 
Bayldon,  8  Ha.  210 ;  De  la  Oarde  v.  Lempriere,  sup.  (overruling  Steinmelz  v. 
Halthin,  1  GI.  &  J.  64) ;  and  if  the  wife  died  before  obtaining  a  decree  in  her 
suit  claiming  a  settlement,  the  children  could  not  enforce  a  settlement  by 
supplemental  bill :    Wallace  v.  Auldjo,  1  D.  J.  &  S.  643  ;  2  Dr.  &  Sm.  216. 

The  inchoate  right  of  the  children  (which  is  said  to  be  dependent  upon  the 
will  of  the  mother,  see  Murray  Y.  L.  Elibanh,  10  Ves.  84)  may  also  be  de- 
feated by  her  waiving  the  equity  for  herself  and  her  children  :  Fenner  v. 
Taylor,  2  Russ.  &  M.  190  (reversing  1  Sim.  169) ;  Murray  v.  L.  Elibank, 
sup.  ;  and  after  the  reference  to  approve  of  a  settlement  and  the  certificate, 
but  not  after  the  final  order,  she  may  withdraw  from  the  proposed  settle- 
ment ;  Baldwin  v.  B.,  5  Dr.  &  S.  319  ;  Be  Walker,  LI.  &  G.  temp.  Sug.  324 ; 
Barrow  v.  iS.,  4  K.  &  J.  409,  424. 

But  an  infant /eme  covert  is  not  capable  of  waiving  her  equity :  Shipway  v. 
Ball,  16  Ch.  D.  376. 

As  to  the  power  of  the  wife  to  bind  herself  by  consent  out  of  Court, 
see  Be  Swan,  2  H.  &  M.  34 ;  Be  Boherts'  Trusts,  38  L.  J.  Ch.  708  ;  17  W.  R. 
639. 

The  equity  has  also  been  defeated  by  the  divorce  of  the  mother  after  she 
has  been  declared  on  petition  entitled  to  a  settlement  out  of  her  fund  in 
Court  to  the  separate  account  of  her  husband  and  herself,  but  before  any 
decree  or  settlement  made  :  Heath  v.  Lewis,  13  W.  R.  129  ;  10  Jur.  N.  S. 
1093  ;   11  L.  T.  333. 

If  the  wife  has  died  without  exercising  her  right  to  call  for  a  settlement 
for  the  benefit  of  herself  and  her  children,  the  fund  will  belong  to  her 
husband  as  her  legal  pers.  represve  to  the  exclusion  of  her  children  :  Lovett 
V.  L.,  Joh.  118. 

See  Walfard  v.  Gray,  13  W.  R.  335,  761 ;  11  Jur.  N.  S.  473  ;  12  L.  T.  437  ; 
and  inf.  Chap.  XLV.,  "  Sbttlbmbnt,"  that  children  are  entitled  to  enforce 
a  contract  for  a  settlement  on  the  faith  of  which  the  marriage  took  place. 


Assignees  of  Husband. 

General  The  equity  to  a  settlement  out  of  both  real  and  personal  estate  will  be 

assignees.         enforced  as  against  the  husband's  general  assignees,  i.e.,  his  assignees  in 

bankruptcy  (or  insolvency) :  Sturgis  v.  Champneys,  5  M.  &  Cr.  97  ;  Barnes 

V.  Bobinson,  11  W.  R.  276;    Wilkinson  v.  Charlesworth,  10  Beav.  324; 

Koeber  v.  Sturgis,  22  Beav.  588. 

Particular  As  against  the  particular  assignee  for  value,  a  distinction  has  been  taken 

assignees.         between  an  assignment  by  the  husband  of  his  wife's  life  interest,  and  of  her 

absolute  interest. 
Life  interest.  In  the  former  case  the  question  is  between  husband  and  wife  indepen- 
dently of  the  children  ;  and,  on  the  ground  that  the  husband  is  entitled  to 
the  fund  for  the  purpose  of  maintaining  his  wife,  the  marital  right  prevails 
over  the  wife's  equity,  and  he  has  full  power  to  deal  with  the  income  which 
he  is  entitled  to  receive  in  her  right :  see  VaugJian  v.  Buck,  13  Sim.  404  ; 
Life  Ass.  of  Scotland  v.  Siddal,  3  D.  P.  &  J.  271.  And  though  the  Court 
will  not  help  him  to  get  at  the  fund  without  securing  for  the  wife,  whom  he 
has  deserted  or  does  not  maintain,  a  portion  of  the  income,  his  misconduct 
in  not  maintaining  his  wife  subsequently  to  the  assignment  will  not  affect 
the  title  of  his  assignee  for  value  :  see  Tidd  v.  Lister,  3  D.  M.  &  G.  857  ;  10 
Ha.  140  ;  Be  Duffy,  28  Beav.  386  ;  Be  Carr's  Trusts,  12  Eq.  609  ;  Durham 
V.  Crackles,  11  W.  R.  138  ;  32  L.  J.  Ch.  Ill  ;  8  Jur.  N.  S.  1174  ;  Stanton  v. 
Hall,  2  Russ.  &  M.  175 ;  Elliott  v.  Oardell,  5  Mad.  149  ;  Wright  v.  Marley, 
11  Ves.  12;  but  see  Taunton  v.  Morris,  8  Ch.  D.  453,  where  the  wife's 
whole  life  interest  was  settled  as  against  the  husband's  assignees  in  insol- 
vency ;  and  In  re  Dixon's  Trusts,  48  L.  J.  Ch.  592  ;  9  Ch.  D.  587. 

As  against  the  husband  himself,  she  is  not,  it  seems,  entitled  so  long  as 
he  is  maintaining  her,  though  inadequately :  Vaughan  v.  Buck,  13  Sim. 
404. 
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And,  as  against  the  particular  assignee  for  value,  she  has  no  equitj'  to  a 
settlement  out  of  the  accumulated  arrears  of  past  income  of  real  or  leasehold 
property  :  Re  Carr's  Trusts,  12  Eq.  609  ;  Newman  v.  Wilson,  31  Beav.  34  ; 
but  see  Life  Ass.  of  Scotland  v.  Siddal,  3  D.  F.  &  J."  271. 

If  she  has  been  deserted  by  her  husband  she  is  entitled  to  a  settlement 
or  maintenance  out  of  her  equitable  life  interest :  Re  Ford,  32  Beav.  621  ; 
Oilchrist  v.  Cator,  1  D.  &  S.  188  ;  viz.,  of  the  income  of  so  much  of  her 
interest  as  has  been  specifically  assigned  by  the  husband  for  value  :  see 
Wright  v.  Morley,  11  Ves.  12  ;  and  cases  cited  1  L.  C.  Eq.  532,  633  ;  7th 
ed.  652. 

In  the  case  of  the  wife's  absolute  interest,  the  Court,  acting  for  the  benefit  Absolute 
and  with  a  view  to  the  interests  not  of  the  wife  only,  but  also  of  her  children,  interest, 
will  not  allow  their  rights  to  be  defeated,  even  by  an  assignment  for  value 
by  the  husband :   Tidd  v.  Lister,  3  D.  M.  &  G.  857  ;   Hanson  v.  Keating, 
4  Ha.  1. 

But  even  in  the  case  of  the  wife's  estate  of  inheritance,  the  husband's 
assignment  by  way  of  mortgage  has  prevailed  to  the  extent  of  his  life 
interest:   Durham  v.  Crackles,  11  W.  R.  138. 

The  wife's  equity  may  also  be  defeated  by  her  joining  by  deed  acknow- 
ledged in  assigning  her  interest  in  a  debt  secured  on  land,  to  secure  her 
husband's  debt:  Cooke  v.  Williams,  1 1  W.  R.  504  ;  and  see  Carr's  Trusts,  sup. 

If  there  has  been  no  act  amounting  to  a  reduction  into  possession  by  Wife's  right 
the  husband  of  the  wife's  chose  in  action,  a  mortgage  of  it  by  husband  and  by  survivor- 
wife,  though  based  upon  an  ante-nuptial  negotiation  by  the  wife  for  the  ship, 
loan,  will  not  bind  her  right  by  survivorship  :   Prole  v.  Soady,  3  Oh.  220  ; 
and  see  Re  Insole,  1  Eq.  470. 

As  to  what  does  and  does  not  constitute  a  reduction  into  possession  by 
the  husband  of  the  wife's  choses  in  action,  see  Dav.  Conv.  vol.  ii.  p.  226 
(4th  ed.),  a>id  cases  there  collected.  See  also  Lewin,  pp.  950  et  seq.  :  Parker 
V.  Lechmere,  12  CJi.  D.  256  ;  Re  Barber,  Dardier  v.  Chapman,  11  Ch.  D.  442  ; 
Spence,  Eq.  Jar.  vol.  ii.  478  ;  Nicholson  v.  Drury  Buildings  Co.,  7  Ch.  D.  48. 

If  a  feme  is  joint  tenant  of  a  chose  in  action,  and  marries,  the  joint  Joint 
tenancy  is  not  thereby  severed :  Re  Butler's  Trusts,  Hughes  v.  Anderson,  tenancy. 
38  Ch.  D.  286,  C.  A.,  overruling  Baillie  v.  Treharne,  17  Ch.  D.  388  ;  and  so 
of  freeholds  or  leaseholds :  Palmer  v.  Ricli,  [1897]  1  Ch.  134 ;  and  the 
granting  of  a  lease  by  the  liusband  and  the  other  joint  tenant,  reserving 
the  rent  to  the  lessors  jointly,  does  not  necessarily  effect  a  severance  of 
the  wife's  joint  tenancy  :  S.  C. ;  and  where,  being  under  age,  she  settled 
her  joint  share  of  personalty  by  a  deed  containing  a  covenant  for  settlement 
of  after-acquired  projjerty,  and  died  without  doing  an  act  to  avoid  the  deed, 
it  was  held  that  a  severance  of  the  joint  tenancy  was  effected  :  Bur?iaby  v. 
Equit.  Rev.  Int.  Soc,  28  Ch.  D.  416  ;  but  a  covenant  by  an  intended  husband 
and  wife  to  settle  the  wife's  after-acquired  property  will  sever  the  wife's 
joint  interest  in  personal  estate  created  by  a  subsequent  instrument  : 
Re  Hewett,  H.  v.  Hallett,  [1894]  2  Ch.  362. 

The  right  to  the  personal  property  of  the  wife  being  governed  by  the  law-  Effect  of 
of  the  matrimonial  domicil  (see  Story,  Confl.  §  180  ;  Duncan  v.  Cannan,  18  domicil. 
Beav.  128  ;  and  see  Harvey  v.  Farnie,  8  App.  Ca.  43  ;  De  Nicols  v.  Curlier, 
[1900]  A.  C.  21,  H.  L.),  she  has  no  equity  to  a  settlement  where  lege  loci,  as 
in  Scotland,  there  is  no  such  right :  Hitchcock  v.  Clendinen,  12  Beav.  534  ; 
McCormick  v.  Oamctt,  6  I).  M.  &  0.  278  ;  and  see  Re  Marsland,  55  L.  J.  Ch. 
581  ;  54  L.  T.  635  ;  34  W.  R.  540  ;  unless,  though  domiciled  abroad,  she  is 
a  ward  of  Court.,  in  which  case  (either  under  the  general  jurisdiction  or  under 
the  Infants'  Settlement  Act  (18  &  19  '^.  c.  43),  see  Powell  v.  Oakley,  34  Beav. 
575  ;  Re  Potter,  7  Eq.  484)  the  Court,  before  parting  with  the  fund  to  the 
husband,  will  require  a  settlement  or  some  proper  provision  to  be  made  for 
her  benefit :  Re  Tweedale,  Joh.  109. 

The  Court  will  not  allow  the  right  to  be  made  an  engine  of  fraud,  and  the  Ante-nuptial 
equity  to  a  settlement  cannot  be  enforced  until  the  wife's  debts  before  debts  of  wife, 
marriage  are  provided  for  :  Barnard  v.  Ford,  4  Ch.  247. 
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Misrepresen-        If  guilty  of  a  fraud  (as,  for  instance,  by  holding  out  to  a  purchaser  for 

tatiou  of  wife,  value  that  an  assignment  made  after  marriage  was  made  before),  she  may 
preclude  herself  from  claiming  her  equity :  Be  Imsh's  Trusts,  4  Ch.  591 ; 
Cahill  V.  C,  8  App.  Ca.'437  ;  S.  0.  nom.  Gahill  v.  MaHin,  5  L.  R.  Ir.  227  ; 
7  lb.  361. 

Adultery.  Adultery  of  the  wife  bars  her  equity  to  a  settlement :  Can  v.  Eastabrooke, 

4  Ves.  146 ;  Duncan  v.  Campbell,  12  Sim.  616 ;  except  under  very  special 
circumstances  :  see  Me  Lewin,  20  Beav.  378 ;  unless  she  be  a  ward  of  Court 
married  without  its  consent :  Ball  v.  Coutts,  1  V.  &  B.  302 ;  or  her  husband 
is  also  living  in  adultery  :  Oreedy  v.  Lavender,  13  Beav.  62. 

Living  apart.  But  living  apart  from  her  husband,  if  not  in  adultery,  has  been  held  under 
the  circumstances  not  to  bar  her  equity :  Eedes  v.  jB.,  1 1  Sim.  569 ;  especially 
when  the  separation  was  occasioned  by  the  husband's,  and  not  by  her, 
misconduct :  Barrow  v.  B.,  5  D.  M.  &  G.  782. 

Amount. 

The  old  rule  of  the  Court  was  not  to  settle  more  than  one-haK ;  the  other 
half  being  left  to  go  to  the  husband  or  liis  assigns  :  Beresford  v.  Hobson,  1 
Madd.  376 ;  Napier  v.  N.,  1  Dr.  &  War.  407  ;  Bagshaw  v.  Winter,  5  Dr.  &  S. 
466 ;   Brovm  v.  Clark,  3  Ves.  100. 

The  rule  has  since  been  relaxed,  and  in  the  discretion  of  the  Judge, 
having  regard  to  what  is  just  and  reasonable  under  the  circumstances  of 
each  case,  and  especially  to  the  amount  of  fortune  already  received  by  the 
husband  and  to  any  previous  settlement,  a  larger  proportion  has  been  settled 
upon  the  mfe  :  Oreen  v.  Olte,  1  Sim.  &  S.  250 ;  Be  Siiggitt's  Trusts,  3  Ch. 
215  ;  Ccmingtcm  v.  Gilliat,  25  W.  R.  69  ;  46  L.  J.  Ch.  61 ;  35  L.  T.  736 ; 
Merriman's  Trusts,  10  W.  R.  234 ;   Gardner  v.  Marshall,  14  Sim.  575. 

Under  special  circumstances,  the  whole  fund  has  been  settled  on  the  wife 
as  against  the  husband's  assignees  in  bankruptcy  or  insolvency  or  a  pur- 
chaser from  them,  and  even  against  his  assignee  for  value  in  exclusion  of 
the  marital  right,  as  in  the  following  oases  under  the  following  circum- 
stances : — 

(a)  Inability  of  husband,  from  poverty  or  insolvency,  to  maintain  his 
wife :  CordweWs  Estate,  White  v.  C,  20  Eq.  644 ;  Koeber  v.  Sturgis,  22 
Beav.  588 ;  Duncombe  v.  Greenacre,  29  Beav.  578 ;  and  see  cases  on  the 
subject  collected  /6.  582,  n.  ;  Be  Hooper^s  Trust,  6  W.  R.  824  ;  Be  Kincaid, 
1  Dr.  326 ;  Brett  v.  Greenwell,  3  Y.  &  C.  Ex.  230 ;  Taunton  v.  Morris,  8 
Ch.  D.  453  ;  11  Ch.  D.  779,  C.  A. ;  Be  Howard,  H.  v.  H.,  1895,  W.  N.  4 ; 
Lewin,  955  et  seq. 

(b)  Present  insolvency  of  husband  and  past  receipt  of  wife's  fortune : 
Nicholson  v.  Carline,  22  W.  R.  819  ;  without  appropriation  for  her  benefit : 
Ward  V.  Yates,  1  Dr.  &  S.  80 ;  Conington  v.  Gilliat,  25  W.  R.  69  ;  Gardner  v. 
Marshall,  14  Sim.  575  ;  Scott  v.  Spashett,  3  Mac.  &  G.  599  ;  or  absence  of  any 
provision  for  the  wife  by  settlement :  Smith  v.  S.,3  Giff.  121. 

(c)  Misconduct  on  part  of  husband,  as  desertion,  adultery,  cruelty,  or 
marriage  from  merely  interested  motives :  Dunkley  v.  D.,  2  D.  M.  &  G. 
390 ;  Barrow  v.  B.,  5  D.  M.  &  G.  782 ;  Be  Cutler,  14  Beav.  220 ;  Gilchrist  v. 
Cator,  1  Dr.  &  S.  188.  And  see  Be  Ford,  32  Beav.  621 ;  Boxall  v.  JS.,  27 
Ch.  D.  220 ;  Beid  v.  B.,  33  Ch.  D.  220. 

(d)  Mere  separation,  caused  by  the  wife's  ill-health,  the  husband  not 
contributing  to  her  support :  Croxton  v.  May,  18  W.  R.  375 ;  9  Eq.  404 ; 
39  L.  J.  Ch.  155  ;   Fowke  v.  Draycott,  29  Ch.  D.  996. 

(e)  The  smallness  of  the  fund  is  also  an  element  which  will  justify  the 
Court  in  settling  the  whole  on  the  wife  :   see  Be  Kincaid,  1  Dr.  326. 

Three-fourths  were  settled  in  Spirett  v.  Willows,  1  Ch.  520 ;  Form  5,  sup. 
p.  902  (not  one-half  as  stated  in  head-note) :  Coster  v.  C,  7  Sim.  697. 

Three-fifths  in  Napier  v.  N.,  1  Dr.  &  War.  407  (£600  out  of  £1000). 

Two-thirds  in  Be  Suggitt's  Trusts,  3  Ch.  215 ;  Carter  v.  Taggart,  5  Dr.  &  S. 
49  ;  Callow  v.  C,  55  L.  T.  154. 
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But  in  the  absence  of  such  special  circumstances,  one-half  will  be  settled, 
and  one-half  given  to  the  husband  and  those  claiming  under  him  :  see 
Spirett  V.  Willows,  1  Ch.  520  ;  Ee  Suggitfs  Trusts,  sup. ;  Re  drove's  Triists, 
3  GifE.  575,  583  ;  and  see  Watts  v.  Shrimpton,  21  Beav.  97. 

The  same  principles  have  been  applied  in  ordering  maintenance  for  a  wife 
who  is  deserted  and  not  provided  for :   see  Watson,  Comp.  Eq.  370. 

Upon  the  form  of  the  settlement,  see  sup.  p.  907. 


Section  V. — ^Dowee  and  Jointuee. 

(l,)   DOWER. 

1.  Inquiries  as  to  Lands  subject  to  Dower — Dower  assigned. 

Order  that  the  following  inquiries  and  account  be  made  and 
taken  : — 1.  An  inquiry  what  freehold  lands  the  said  N.  died  seised  of, 
wherein  the  Pit  is  dowable ;  2.  An  inquiry  what  copyhold  or  cus- 
tomary lands  the  said  M.  died  seised  of,  wherein  the  Pit  is  entitled  to 
dower,  or  any  other  estate,  by  the  custom  of  the  manor  wherein  the 
said  copyhold  or  customary  lands  or  any  of  them  do  lie ;  And  it 
is  ordered  that  the  Pit  be  assigned  her  dower  in  such  freehold  lands 
and  tenements,  and  also  her  dower  or  widow's  estate  in  such  copy- 
hold or  customary  lands  and  tenements ;  And  it  is  ordered  that 
particular  lands  and  tenements  be  assigned  and  set  out  for  that 
purpose  ;  And  after  the  lands  and  tenements  shall  be  set  out  and 
ascertained.  It  is  ordered  that  the  Deft  do  deliver  possession  to  the  Pit 
of  the  lands  and  tenements  that  shall  be  so  set  out  and  ascertained 
for  the  said  dower  or  widow's  estate  of  the  Pit ;  and  the  tenants 
thereof  are  to  attorn  and  pay  their  rents  to  the  Pit ;  3.  An  account 
of  the  rents  and  profits  of  the  said  freehold  and  copyhold  or  customary 
lands  and  tenements  whereof  the  said  M.  died  seised,  accrued  since 
the  death  of  the  said  M.,  received  by  the  Deft,  or  by  any  other  &c. ; 
And  it  is  ordered  that  one-third  part  of  what  shall  be  coming  on 
the  said  account  of  rents  and  profits  of  such  freehold  lands  and 
tenements  be  paid  to  the  Pit  by  the  Deft,  in  respect  of  her  dower  out 
of  such  lands  and  tenements ;  And  it  is  ordered  that  such  part  of 
what  shall  be  coming  on  the  said  account  of  rents  and  profits  of  the 
said  copyhold  or  customary  lands  and  tenements,  as  the  Pit  shall  be 
certified  to  be  entitled  to  in  respect  of  her  dower  or  other  widow's 
estate  in  such  copyhold  or  customary  lands  and  tenements,  be  paid  to 
the  Pit  by  the  Deft. — Deft  to  pay  Pit's  &c.  costs  of  action  to  this 
time.— Adjourn  kc.—Meggott  v.  M.,  L.  C,  15  Oct.  1742,  B.  543  ;  2 
Dick.  794  ;  2  Ves.  127  ;  Mitf.  PL  98,  n. 

If  the  judgment  directs  payment  of  what  should  be  certified  to  be  due  on 
the  account,  it  would  now  limit  a  time  for  that  purpose,  after  the  date  of  the 
certificate. 

2.  Inquiry  and  Commission  to  assign  Dower  and  Freebench. 

Order  that  the  following  &c.,  1.  An  inquiry  what  freehold  manors, 
messuages,  lands,  tenements,  and  hereditaments,  B.  deceased  was 
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seised  of  or  entitled  to  at  the  time  of  Hs  marriage  with  the  Pit,  or  at 
any  time  afterwards,  wherein  the  Pit  is  dowable,  or  wherein  the  Pit 
is  entitled  to  freebench  or  any  other  estate  by  the  custom  of  the 
manor  wherein  such  copyhold  or  customary  lands  or  hereditaments,  or 
any  of  them,  do  lie ;  And  it  is  ordered  that  a  commission  do  issue 
directed  to  certain  commrs  to  be  therein  named,  to  assign  to  the  Pit 
her  dower  in  such  freehold  manors  &c.,  and  also  her  dower,  freebench, 
or  widow's  estate  in  such  copyhold  or  customary  manors  &c.,  as  the 
said  B.  shall  appear  to  have  died  seised  of. — Account  of  rents  and 
profits  accrued  since  death  of  B.  received  by  Deft. — ^Adjourn  &c. 

For  form  of  order  for  commission,  see  R.  S.  C.  Appx.  K.  36 ;  and  for 
form  of  commission,  see  R.  S.  C.  Appx.  J.  13. 

For  decree  for  commission  to  assign  Pit's  dower,  and  possession  of  the 
lands  assigned  to  be  delivered,  and  tenants  to  attorn  and  pay  rents  to  Pit, 
inquiry  as  to  freehold  lands,  and  account  of  the  rents  and  profits,  and 
Pit  to  be  paid  her  thirds  during  her  life  ;  and  inquiry  whether  the  whole  or 
how  much  of  a  sum  of  stock  transferred  to  the  National  Debt  Commrs,  in 
redemption  of  land  tax,  was  in  respect  of  the  settled  estates  j  and  declara- 
tion that  so  much  of  such  stock  was  a  charge  on  the  estate,  in  favour  of  the 
pers.  represves  of  testator,  with  interest ;  amount  of  laud  tax  so  redeemed 
to  be  ascertained,  see  Gregory  v.  6.,  M.  R.,  17  Feb.  1810,  A.  340. 

3.  Account  of  Rents — Occupation  Rent  charged. 

Order  that  the  following  iaquiries  and  account  be  taken  and  made, 
that  is  to  say :  1.  An  inquiry  what  freehold  estates  B.,  the 
grandson  of  &c.,  the  testator,  became  seised  of  under  the  wUl  of  the 
testator  wherein  the  Pit  [widow]  is  entitled  to  dower ;  And  it  is 
ordered  that  the  Pit  be  assigned  her  dower  in  such  estates  ;  And  it  is 
ordered  that  particular  lands  or  tenements  be  assigned  and  set  out 
for  that  purpose  ;  And  after  the  said  lands  or  tenements  shall  be  set 
out  and  ascertained.  It  is  ordered  that  the  Defts  do  deliver  possession 
to  the  Pit  of  the  lands  or  tenements  that  shall  be  so  set  out  and 
ascertained  for  the  dower  of  the  Pit ;  and  the  tenants  thereof  are  to 
attorn  and  pay  their  rents  to  the  Pit ;  2.  An  account  of  the  rents  and 
profits  of  the  estates  whereof  the  said  B.  became  so  seised,  accrued 
from  the  —  day  of  — ,  being  six  years  prior  to  the  time  of  (filing  the 
Pit's  bill),  to  such  time  as  such  lands  and  tenements  shall  be  so  set 
out  and  assigned,  received  by  the  Defts  or  any  of  them,  or  by  any 
other  &c.  ;  3.  An  inquiry  whether  any  and  which  of  the  Defts  has 
or  have  been  in  the  occupation  of  any  of  the  said  estates  ;  and  if  so, 
it  is  ordered  that  an  annual  sum  (value)  by  way  of  occupation  rent  be 
set  thereon  (and  it  is  ordered  that  such  Defts  be  charged  therewith) ; 
And  it  is  ordered  that  the  Defts  respectively  do  (within  &c.,  after 
the  date  of  the  master's  certificate)  pay  to  the  Pit  one-third  part  of 
the  amount  of  such  rents  and  profits  which  shall  be  certified  to  have 
been  received  by  them  respectively. — Liberty  to  apply. — Bamford  v. 
B.,  V,-0.  W.,  21  July,  1845,  B.  2302  ;  5  Ha.  203. 
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4.  Inquiries  as  to  Lands  of  which  Testator  died  seised,  and 
as  to  Dower. 

Order  that  the  followiag  &c. : — 1.  An  inquiry  when  L.  in  the 
pleadings  named  was  married  to  the  Deft  A.,  now  the  wife  of  the 
Deft  S.,  and  when  the  said  L.  died  ;  2.  An  inquiry  whether  the  said 
L.  was  at  the  time  of  such  marriage,  or  whether  he  became  at  any 
and  what  time  subsequent  thereto,  seised  or  possessed  of,  or  entitled 
to  any,  and  if  any  what,  lands,  tenements,  and  hereditaments  for  any 
and  what  estates  of  inheritance,  and  whether  he  was  at  the  time  of 
his  death  seised  or  possessed  of  or  entitled  to  (such  lands  &c.  for)  the 
same  estates,  or  any  and  which  of  them  ;  3.  An  inquiry  whether  the 
Deft  A.  was  at  the  time  of  the  death  of  the  said  L.  entitled  to  dower 
or  freebench  out  of  all,  or  any  and  which  of  the  lands,  tenements  and 
hereditaments  of  or  to  which  the  said  L.  died  so  seised  or  possessed  or 
entitled  as  aforesaid  ;  4.  An  inquiry  what,  if  anything  is  due  to  the 
said  Deft  A.,  or  to  her  husband  the  Deft  S.  in  her  right,  for  and  in 
respect  of  such  dower  or  freebench  or  any  part  thereof. — Lloyd  v. 
Smith,  M.  R.,  22  May,  1861,  B.  916. 

For  decree  for  inquiry  as  to  lands  subject  to  dower,  with  account  of  rents, 
and  adjoining  further  consideration,  see  Sheaf  y.  Cave,  V.-C.  K.,  26  July, 
1851,  B.  1200  ;  S.  C,  24  Beav.  259. 

For  order  for  payment  of  the  ascertained  value  of  dower  out  of  a  fund  in 
Court  representing  the  purchase -money  of  an  infant's  property,  subject  to 
his  mother's  right  of  dower,  see  Re  Hall's  Estate,  V.-C.  M.,  21  Jan.  1870, 
A.  115  ;  -Sf.  C,  9  Eq.  179. 

5.  Sale  subject  to  Dower. 

Usual  admon  accounts  and  inquiries  in  creditor's  action.  And  it 
is  ordered  that  the  real  estate  be  sold  with  the  approbation  &c.. 
And  it  is  ordered  that  the  said  sale  be  also  subject  to  the  widow's 
dower  (if  any)  unless  she  shall  come  in  and  consent  to  have  a 
valuation  set  thereon,  and  in  that  case  it  is  ordered  that  the  said 
sale  be  free  from  such  dower. — Direction  for  payment  of  purchase- 
money  into  Court. — Directions  for  application  of  purchase-money  of 
real  estate  sold  with  consent  of  incumbrancers  and  widow. — Re 
Jacobson,  J.  v.  J.,  Chitty,  J.,  24  March,  1884,  A.  774. 

NOTES. 

By  the  Common  Law  of  Procedure  Act,  1860  (23  &  24  V.  c.  126),  s.  26,  the  Writ, 
ordinary  writ  of  summons  from  the  Common  Pleas  was  substituted  for  the 
writ  of  right  of  dower,  writ  of  dower  unde  nihil  habet,  or  plaint  for  freebench 
or  dower  in  the  nature  of  any  such  writ. 

And  by  R.  S.  C.  Appx.  A,  Part  III.  Section  IV.,  a  writ  of  summons  may 
be  indorsed  with  a  claim  for  dower. 

Formerly,  if  the  legal  title  was  disputed,  the  practice  was  to  direct  an 
issue  :  Mtf.  98  ;  Mundy  v.  M.,  2  Ves.  122,  5  ;  4  Bro.  C.  C.  295  ; 

— or  to  order  the  bill  to  be  retained,  with  liberty  to  Pit  to  bring  a  writ  of 
dower :  Mitf.  98,  n.  ;  D'Arcy  v.  Blahe,  2  So.  &  L.  390,  1. 

As  to  directing  issues  and  trials  of  questions  of  fact  by  jury  under  the  new 
procedure,  see  sup..  Vol.  I.,  p.  359  et  seq. 
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Under  the  former  practice  a  commission  was  sometimes  directed,  and 
possession  ordered  to  be  delivered :  Wild  v.  Wells,  1  Dick.  3  ;  Huddlestone 
V.  H.,  1  Ch.  Rep.  38  ;  Lucas  v.  Calcraft,  1  Bro.  C.  C.  134 ;  2  Dick.  594 ;  1 
V.  &  B.  20,  n.  ;  Mundy  v.  M.,  sup. ;  or  an  inquiry  :  Ooodenough  y.  0.,  2 
Dick.  795 ;  Tinney  v.  T.,  1743,  B.  52  ;  3  Atk.  8  ;  1  Ves.  54. 
Directions  as  to  a  commission  will,  as  in  partition,  be  given  in  Chambers. 
Possession  will  be  ordered  to  be  delivered  as  part  of  the  judgment  after  the 
lands  shall  have  been  set  out  and  ascertained  :  sup.  Forms  1,  3. 

In  a  Court  of  Equity  a  dowxess  has  a  right  divided  into  two  parts,  each 
independent  of  the  other,  namely,  first  a  right  to  one-third  of  the  rents  and 
profits  from  the  death,  and  next  a  right  to  have  dower  assigned  to  her. 
The  fact  that  she  has  fully  enjoyed  the  one  right  for  many  years  will  not 
in  any  way  prejudice  her  right  to  claim  the  other :  Williams  Y.'Thomas, 
[1909]  1  Ch.  713,  per  Cozens-Hardy,  M.  R.,  at  p.  721. 

Eor  the  purposes  of  assignment  in  dower  the  value  of  the  land  must  be 
ascertained  as  at  the  time  of  the  assignment  and  not  of  the  intestate's 
death  :    Williams  v.  Thomas,  sup. 

Generally,  as  to  the  assistance  given  to  her  towards  establishing  her  right 
(at  law),  and  obtaining  complete  relief  when  the  right  was  ascertained,  see 
Curtis  V.  CuHis,  2  Bro.  C.  C.  622 ;  Pulteney  v.  Warren,  6  Ves.  89. 

Though  she  die  before  she  has  established  her  right,  the  account  will  be 
ordered  in  favour  of  her  pers.  represve ;  but  interest  will  not  be  allowed 
thereon  :  Lindsay  v.  Oibbon,  cited  3  Bro.  C.  C.  495 ;  Wakefield  v.  Childs, 
1  Ponb.  Eq.  23. 

Dower  is  subject  to  abatement  in  respect  of  the  widow's  charge  of  £500 
imposed  on  the  intestate's  estate  by  the  Intestates'  Estates  Act,  1890 : 
In  re  Charriere,  Buret  v.  C,  [1896]  1  Ch.  912. 

Under  the  old  law,  before  the  Real  Property  Limitation  Act,  1833 
(3  &  4  W.  IV.  c.  27),  there  was  no  limitation  to  a  claim  for  arrears  of  dower  : 
Oliver  Y.  Richardson,  9  Ves.  222.  But  by  sect.  41,  arrears  of  dower  are  not 
to  be  recovered  for  more  than  six  years  before  tlie  commencement  of 
proceedings  :   see  Eorm  3. 

An  action  for  assignment  of  dower  is  analogous  to  an  action  for  partition, 
and  may  therefore  be  brought  after  the  period  fixed  by  the  Statute  of 
Limitations  has  elapsed ;  for  it  is  not  an  action  to  recover  specific  lands, 
but  to  obtain  a  separation  or  apportionment  of  lands  for  the  purpose  of 
obtaining  a  possessory  title  to  a  specific  portion  of  such  lands,  which  action 
is  not  within  the  Real  Property  Limitation  Act,  1833,  s.  2,  as  amended  by 
the  Real  Property  Limitation  Act,  1874,  s.  1  :  Williams  v.  Thomas,  [1909] 
1  Ch.  713,  per  Pletcher-Moulton,  L.  J.,  at  p.  726. 

On  bill  to  assign  dower  (following  the  practice  in  a  writ  of  dower),  no 
costs  were  given  when  the  right  was  admitted :  Lucas  v.  Calcraft,  1  Bro. 
C.  C.  133  ;  Mundy  v.  M.,  2  Ves.  122,  128  ;  but  where  the  title  had  been 
disputed,  or  Deft  had  set  up  a  defence  which  failed,  or  unnecessarily  gone 
into  evidence,  he  might  have  to  pay  the  costs  thereby  occasioned  :  Fry  v. 
Noble,  20  Beav.  598  ;  Harris  v.  H.,  11  W.  R.  62  ;  7  L.  T.  411  ;  Stormont  v. 
Wickens,  14  W.  R.  192  ;  13  L.  T.  533.  And  see  Bamford  v.  B.,  5  Ha.  203, 
and  cases  there  cited ;   Morgan  and  Wurtzburg,  217. 

And  in  case  of  deforcement,  damages  were  given  by  the  Statute  of  Merton, 
and  costs  by  the  Statute  of  Gloucester :  see  William  v.  Qwyn,  2  Wms. 
Saund.  45,  n. 

For  form  of  judgment  in  writ  of  dower,  see  William  v.  Owyn,  2  Wms. 
Saund.  45,  n. ;  Dennis  v.  D.,  lb.  331 ;  Coke's  Entries,  171. 

Under  13  Edw.  I.  c.  34  (Westr.  2nd),  dower  is  forfeited  by  wife's  adultery 
without  reconciliation,  although  the  conduct  of  the  husband  may  have 
originally  compelled  her  to  leave  him  :  Woodward  v.  Dowse,  10  C.  B.  N.  S. 
722 ;  Bostock  v.  Smith,  34  Beav.  57. 

When  land  subject  to  dower  has  been  compulsorily  taken,  the  widow  is 
entitled  to  payment  of  the  ascertained  value  of  her  right  of  dower  out  of 
the  proceeds  in  Court :  Be  Hall's  Estate,  9  Eq.  179,  and  sup.  Form  5  (and  see 
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Oleeson  v.  Byrne,  25  L.  R.  Ir.  361,  where  the  land  having  been  sold  in  an 
admon  action,  the  dowress  was  held  entitled  to  the  capitaUzed  value  of  her 
dower  out  of  the  purchase-money  paid  into  Court) ;  or,  as  in  Harrop  v. 
Wilson,  34  Beav.  166,  to  payment  for  life  of  the  dividends  of  one-third  of 
the  proceeds  in  respect  of  her  dower,  and  after  her  death  to  an  apportion- 
ment of  the  half-year's  dividends. 

Tlie  right  to  dower  is  not  affected  by  mere  debts  of  the  husband  not  Debts  of 
charged  upon  liis  lands  :   Spyer  v.  Hyatt,  20  Beav.  621.  husband. 

But  a  mortgage  by  the  husband  bars  dower  pro  tanto  :  Jones  v.  J.,  4 
K.  &  J.  361. 

Under  the  old  law,  dower  did  not  attach  to  an  equity  of  redemption  where  Equity  of 
the  mortgage  was  in  fee  :  Dixon  v.  Saville,  1  Bro.  C.  C.  326  ;  Tudor,  L.  C.  redemption. 
Conv.  71  ;  and  therefore  a  woman  married  before  the  Dower  Act  who  has 
joined  her  husband  in  conveying  his  freeholds  by  deed  acknowledged  to  a 
mortgagee  free  from  dower,  thereby  extinguished  her  dower ;  and,  not- 
withstanding the  dicta  in  Jackson  v.  Parker,  Amb.  687  ;  Jackson  v.  Innes,  1 
Bli.  126,  was  not  entitled  to  redeem  in  respect  of  her  right  to  dower  :  Dawson 
V.  Whitehaven  Bank,  6  Ch.  D.  218,  C.  A.  (reversing  4  Ch.  D.  639).  And 
see  B3rth.  &  Jarm.  Conv.  vol.  iv.  p.  173  (2nd  ed.). 

The  right  to  dower  may  be  extinguished  by  a  deed  conveying  the  equity 
of  redemption  duly  acknowledged  by  her,  and  reciting  her  agreement  to 
join  her  husband  in  the  conveyance,  though  her  name  was  not  inserted  in 
the  operative  part  of  the  deed  as  a  co-grantor  :  Dent  v.  Clayton,  12  W.  R. 
903  ;  33  L.  J.  Ch.  535 ;   10  Jur.  N.  S.  675  ;   10  L.  T.  865. 

When,  however,  a  wife  joins  her  husband  in  mortgaging  property  out  of 
wliich  she  is  entitled  to  a  rent-charge  for  life  in  the  event  of  her  surviving, 
and  the  husband  after  a  reconveyance  of  the  mortgaged  property  re-mort- 
gages it,  the  wife's  equity  of  redemption  as  to  herrent-charge  is  not  released  in 
the  absence  of  express  contract  on  her  part :  Be  Betton's  Estate,  12  Eq.  553. 

And  see  Pigott  v.  P.,  4  Eq.  549,  that  a  mortgage  by  husband  of  the 
wife's  land  tax,  with  reservation  of  the  equity  of  redemption  to  himself 
alone,  does  not,  subject  to  payment  of  the  mortgage  debt,  affect  the  right 
of  the  wife  surviving  to  the  property. 

And  where  the  dowress  joined  with  her  son,  the  owner  in  fee,  in  a  mort- 
gage by  him  of  the  land  "  discharged  "  from  the  dower,  her  right  was  merely 
suspended,  and  on  his  paying  off  the  mortgage  and  taking  a  reconveyance, 
revived :   Meek  v.  Chamberlain,  8  Q.  B.  D.  31. 

The  usual  uses  to  bar  dower  in  a  conveyance  prior  to  the  Dower  Act  Barring 
will  not  bar  a  second  wife  married  after  the  Act :   Fry  v.  Noble,  20  Beav.  dower. 
598  ;  7  D.  M.  &  G.  687  ;   Clarke  v.  Franklin,  4  K.  &  J.  266. 

The  Act  does  not  apply  to  the  widow's  right  to  freebench  or  to  copyholds  : 
Smith  V.  Adams,  5  D.  M.  &  G.  712  ;  Powdrell  v.  Jones,  2  Sm.  &  G.  407  ;  but 
does  to  gavelkind  :   Farley  v.  Bonham,  2  J.  &  H.  177. 

Freebench  in  copyholds  of  which  the  husband  died  intestate  is  not  barred 
by  a  settlement  upon  the  marriage  of  other  copyholds  "  in  order  to  make 
some  provision  "  for  the  widow  after  his  death  :  Willis  y.  IT.,  34  Beav.  340. 

See  also  Sambourne  v.  S.,  I.  R.  6  Eq.  28,  where  the  wife's  dower  and 
distributive  share  were  held  barred  as  to  the  real  and  personal  estate  com- 
prised in  the  settlement,  but  not  as  to  other  real  and  personal  estate  of  which 
the  husband  died  intestate. 

A  provision  "  in  lieu  of  dower  or  thirds  at  common  law  or  otherwise  "  has 
been  held  to  bar  the  widow's  freebench  :  Nottley  v.  Palmer,  2  Drew.  93  ; 
Gurly  V.  O.,  8  CI.  &  F.  743. 

So  also  a  provision  out  of  mixed  real  and  personal  estate  expressed  to  be 
made  "  in  lieu  of  dower  or  thirds,"  was  held  to  bar  both  the  widow's  dower 
out  of  the  real  and  her  distributive  share  in  the  personal  estate  :  Thompson 
V.  Watts,  2  J.  &  H.  291. 

But  looking  to  the  fund  out  of  which  a  similar  provision  was  made,  the 
term  "  thirds  "  was  held  to  refer  exclusively  to  realty,  and  not  to  bar  the 
distributive  share  in  personalty  :   Colleton  v.  Oarth,  6  Sim.  19, 
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If  the  husband  has  declared  against  dower  in  a  deed  executed  by  him, 
it  is  effectual  against  the  widow  even  though  the  husband  conveys  away  the 
land  and  subsequently  re-purchases  it :  lie  Gibbon,  Moore  v.  Gibbon,  [1909] 
1  Ch.  367. 

The  right  to  dower  is  forfeited  by  adultery  of  the  wife  under  13  Edw.  I. 
0.  34. 

The  right  to  dower  is  barred  by  a  decree  for  dissolution  of  marriage 
obtained  by  the  wife  on  the  ground  of  the  adultery  and  cruelty  of  the 
husband :   Frampton  v.  Stephens,  21  Ch.  D.  164. 

In  cases  governed  by  the  law  prior  to  the  Dower  Act  (3  &  4  W.  IV.  c.  105), 
it  has  been  held  that  a  devise  by  a  testator  to  his  widow  of  part  of  the  lands 
of  which  she  was  dowable  did  not  bar  her  claim  to  dower  out  of  the  re- 
mainder, and  that  she  was  entitled  to  both  :  Laiorence  v.  L.,  2  Vem.  365 ; 

3  Bro.  P.  C.  483.  So  also  a  devise  of  land  in  trust  for  sale  was  a  devise 
subject  to  dower,  and  the  widow's  right  was  not  affected  by  the  mode  of 
applying  the  proceeds  directed  by  testator :  Ellis  v.  Lewis,  3  Ha.  314 ; 
Bending  v.  £.,  3  K.  &  J.  257  ;  Gibson  v.  O.,  1  Drew.  42.  But  where  the 
will  contained  provisions  inconsistent  with  the  widow's  right  to  have  one- 
third  of  thelandset  out  by  metes  and  bounds(e.fif., powers  to  lease  ormanage 
and  out  timber),  the  widow  was  put  to  her  election :   Parker  v.  Sowerby, 

4  D.  M.  &  G.  321  (overruling  Warbutton  v.  W.,  2  Sm.  &  G.  163) ;  Linley  v. 
Taylor,  1  Giff.  67  ;  Birmingham  v.  Kirwan,  2  Sch.  &  Lef.  444 ;  Hall  v.  Hill, 

1  Dr.  &  War.  94 ;   Thompscm  v.  Burra,  16  Eq.  592. 

By  sect.  4  of  the  Dower  Act  the  right  to  dower  is  defeated  by  disposition 
by  the  husband  during  his  life  or  by  will.  So  under  a  general  devise  of 
"  all  my  real  estate  "  by  a  testator  married  after  the  Dower  Act,  upon  trust 
out  of  the  income  of  the  invested  proceeds  to  pay  an  annuity  to  the  widow, 
and  subject  to  such  annuity  in  trust  for  the  children,  the  widow  is  barred  of 
her  right  to  dower  :  Lacey  v.  Hill,  19  Eq.  346  (disapproving  the  narrower 
construction  of  sect.  4  adopted  in  Rowland  v.  Cuthbertson,  8  Eq.  466).  And 
a  gift  of  the  income  of  proceeds  of  land  is  a  gift  of  "an  interest  in  land " 
within  sect.  7  -   Re  Thomas,  T.  v.  Howell,  34  Ch.  D.  166. 

A  married  woman  may  contract  herself  out  of  her  dower  by  agreeing 
before  marriage  to  accept  a  jointure.  And  even  though  that  provision 
fails  by  the  death  of  the  husband  without  executing  the  settlement  agreed 
upon  by  the  marriage  articles,  her  right  to  dower  will  be  barred  by  the 
articles :   Pennefather  v.  P.,  I.  R.  6  Eq.  171 ;   and  see  Dyhe  v.  RendaU, 

2  D.  M.  &  G.  209. 

But  in  order  to  bar  her  right  of  dower,  the  provision  for  her  jointure 
must  have  been  made  for  her  before  marriage,  and  in  such  case  will  bind 
her,  if  at  the  time  an  infant,  as  if  she  were  an  adult :  27  Hen.  VIII.  c.  10. 
If  the  jointure  is  made  after  marriage,  she  may,  after  the  death  of  her 
husband,  but  not  during  coverture,  make  her  election  between  dower  and 
jointure  :  Frank  v.  F.,  3  M.  &  Cr.  171. 
Election.  The  gift  by  the  husband  of  an  annuity  or  rent-charge  to  his  widow 

charged  upon  the  property  out  of  which  she  is  dowable  is  not  inconsistent 
with  her  claim  to  dower,  and  will  not  of  itself  alone  put  her  to  her  election  : 
Holdich  V.  H.,  2  Y.  &  C.  C.  18. 

If  put  to  her  election,  she  is  entitled  first  to  have  the  account  of  the  tes- 
tator's personal  estate  taken  and  a  settlement  of  the  real  estate  out  of  wliich 
she  is  dowable  :  Boynton  y.  B.,  1  Bro.  C.  C.  445. 

And  generally,  in  the  case  of  a  married  woman,  an  inquiry  will  be  directed 
"  whether  it  will  be  for  the  benefit  of  (the  married  woman)  and  her  children 
to  take  under  the  provisions  of  the  said  will  and  codicils  or  against  the 
same  "  :  Cooper  v.  0.,  L.  R.  7  H.  L.  53. 

Election  will  not  be  presumed  from  the  acts  of  the  widow  where  she  was 
ignorant  of  her  rights.  Accordingly,  the  receipt  of  an  annuity  or  benefits 
under  the  will  for  three  years  ( Wake  v.  W.,  1  Ves.  jun.  335) ;  five  years 
(Reynard  v.  Spence,  4  Beav.  103) ;  or  even  sixteen  years  (Sopwith  v. 
Maughan,  30  Beav.  235),  in  ignorance  of  her  right  to  dower,  has  been  held 
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not  to  prevent  her  making  her  election  to  take  against  or  under  the 
will. 

As  to  presuming  election,  see  Harris  r.  Wathins,  2  K.  &  M.  473 ;  and 
generally  on  the  doctrine  of  election,  see  1  L.  C.  Eq.  397,  7th  ed.  416 ;  and 
cases  there  cited,  and  inf.  Chap.  XLIV.,  "Administration." 

(ll.)   JOINTURE. 

1.  Jointure  corlf/rmed — Deeds  to  he  produced. 

And  tlie  Pit  by  her  counsel  now  ofEering  to  confirm  the  jointure  of 
the  Deft  C.  in.  the  several  estates  settled  upon  her  by  the  deeds  dated 
&c.,  or  either  of  them,  This  Court  doth  order  that  the  Pit  do  confirm 
the  jointure  of  the  Deft  C.  in  all  the  said  estates  by  such  deeds  or 
assurances  as  (the  Judge)  shall  direct ;  And  it  is  ordered  that  such 
deeds  or  assurances  be  settled  by  (the  Judge),  in  case  the  parties 
difier ;  And  after  such  jointure  shall  be  confirmed  in  manner  afore- 
said, it  is  ordered  that  the  Deft  C.  do  produce  and  leave  at  the  Central 
Office,  upon  oath,  all  deeds  and  writings  in  her  custody  or  power 
relating  to  the  several  estates  comprised  in  the  settlements  dated  &c., 
or  any  of  them,  or  any  part  thereof  ;  And  it  is  ordered  that  the  Deft 
C.  do  also  produce  and  leave  with  &c.  [as  ahove\,  upon  oath,  all  deeds 
and  writings  in  her  custody  or  power  relating  to  the  lands,  manors 
&c.  comprised  in  the  settlement  made  by  &c.,  dated  &c.,  or  any  part 
thereof. — Any  of  the  parties  to  be  at  liberty  to  inspect  the  deeds  &c. 
— ^Adjourn  &c.  until  after  the  said  deeds  and  writings  shall  have  been 
produced. — Liberty  to  apply. — See  Aston  v.  A.,  L.  C,  4  Dec.  1747, 
A.  152  ;  3  Atk.  302. 

2.  Jointure  to  ie  made  good — Deeds — Account. 

"  Declare,  that  the  Pit  is  entitled  in  equity  to  have  a  jointure  of 
£ —  per  ann.  made  good  to  her  out  of  the  estate  in  question,  according 
to  the  power  reserved  to  H.  deceased,  her  late  husband,  by  the  settle- 
ment dated  &c.  ;  And  This  Court  doth  order  that  so  much  of  the 
lands  &c.,  comprised  in  the  said  settlement  dated  &c.,  and  in  the  said 
settlement  dated  &c.,  as  shall  amount  to  and  not  exceed  the  value  of 
£ —  per  ann.,  subject  to  taxes  and  repairs,  be  set  out  .and  allotted  for 
the  Pit's  jointure  for  her  life  ;  And  it  is  ordered  that  the  Deft  M.  do 
settle  and  convey  such  lands  &o.,  so  to  be  set  out  and  allotted  as 
aforesaid,  to  the  Pit  for  her  life,  for  her  jointure,  by  such  conveyances 
and  assurances  as  (the  Judge)  shall  approve,  free  from  all  incum- 
brances done  by  the  Deft  M.  ;  And  it  is  ordered  that  all  proper 
parties  do  join  in  such  conveyances  &c.  ;  And  it  is  ordered  that  the 
Deft  M.  do  deliver  possession  to  the  Pit  of  the  lands  &c.,  which  shall 
be  so  allotted  and  set  out,  with  the  appurtenances  ;  And  it  is  ordered 
that  the  tenants  of  such  parts  thereof  as  are  in  the  possession  of 
tenants  do  attorn  and  pay  their  rents  to  the  Pit ;  And  it  is  ordered  that 
the  Pit  do  hold  and  enjoy  the  same  during  her  life  against  the  Deft 
M.,  and  all  persons  claiming  under  him  or  the  said  H.  ;  And  it  is 
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ordered  that  all  deeds  and  writings  &c.  be  produced  and  left  &c.  upon 
oath  ;  And  it  is  ordered  that  an  account  be  taken  of  the  rents  and 
profits  of  the  lands  &c.  which  shall  be  set  out  and  allotted  for  the  Pit's 
jointure,  accrued  since  the  death  of  the  said  H.,  received  by  Deft  M.  ; 
And  it  is  ordered  that  the  Deft  M.  do  (within  &c.  after  the  date  of  the 
Master's  certificate)  pay  unto  the  Pit  H.  what  shall  be  certified  to  be 
due  to  her  on  the  said  account." — Adjourn  &c. — Harvey  v.  JI.,  L.  C, 
12  Nov.  1739,  A.  278  ;   1  Atk.  561. 

NOTES. 

A  jointress  was  not  obliged  to  bring  her  jointure  deed  into  Court,  nor  to 
produce  deeds  until  her  jointure  had  been  confirmed ;  and  when  confirmed, 
which  was  by  order  on  further  consideration  (L.  Portsmouth  v.  L.  Effingham, 
1  Vez.  430 ;  Belt's  Supp.  28),  she  was  ordered  to  deliver  up  the  deeds  in  her 
possession  :  Petre  v.  P.,  3  Atk.  511 ;  Towers  v.  Davys,  1  Ver.  479  ;  Ford  v. 
Peering,  1  Ves.  jun.  72 ;  Pyncent  v.  P.,  3  Atk.  571.  And  see  Dan.  487, 
583. 

Where  she  pleaded  her  jointure  deed  in  bar  of  discovery  of  deeds  in  her 
possession,  the  plea  must  have  stated  the  date  of  the  deed,  and  the  particular 
lands  comprised :  Chamberlain  v.  Knapp,  1  Atk.  52 ;  and  it  must  be 
produced :   Senhouse  v.  Earl,  2  Vez.  450. 

Prima  facie  a  jointure  is  an  estate  to  the  wife  for  life,  to  take  effect  on  the 
death  of  the  husband :  Re  De  Hoghton,  De  H.  v.  De  H.,  [1896]  2  Ch.  385 
(explaining  Jamieson  v.  Trevelyan,  10  Ex.  269).  A  power  to  jointure  does 
not  authorize  an  appointment  to  a  wife  to  take  effect  in  the  lifetime  of  her 
husband :    S.  G. 

A  power  to  jointure  may  be  validly  exercised  by  will  although  the  original 
power  was  created  by  private  Act  of  Parliament  passed  at  a  time  when  a 
will  would  have  had  no  operation  as  to  land :  In  re  Bolton  Estates,  Russell 
V.  Meyrich,  [1903]  2  Ch.  461. 

A  jointure  is  not  forfeitable  either  by  adultery  or  elopement :  Sidney  v. 
/S.,  3  P.  Wms.  269 ;  as  the  hability  of  the  husband  to  perform  the  condition 
of  his  bond  is  not  thereby  put  an  end  to,  or  a  performance  of  marriage 
articles  prevented :  Seagrave  v.  8.,  13  Ves.  439. 

Secus,  in  the  case  of  dower,  sup.  p.  916. 

On  a  sale,  with  the  concurrence  of  the  jointress,  of  a  part  of  lands 
charged  with  a  jointure  under  a  power  in  the  settlement  to  sell  with  the 
consent  of  the  tenant  for  life,  the  lands  sold  would  be  sold  free  from  the 
succession  duty  which  would  be  payable  on  the  death  of  the  jointress : 
Dugdale  v.  Meadows,  6  Ch.  501  ;  9  Eq.  212 ;  and  see  Cooper  v.  Trewby,  28 
Beav.  194. 

A  power  to  jointure  is  not  illegal  because  it  enables  the  donee  to  make 
provision  for  the  events  of  divorce  and  remarriage  :  Marlborough  {Duchess) 
V.  Marlborough  (D).,  [1901]  1  Ch.  165,  C.  A. 

A  release  of  a  jointure  must  be  according  to  the  statutory  formalities,  and 
an  agreement  for  compromise  cannot  be  treated  as  a  release  in  equity : 
Cahill  V.  C,  S-App.  Ca.  420. 

And  see  Vaizey  on  Settlements,  Chap.  XL.,  s.  24,  p.  974. 
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Section  VI. — Separation  and  Divorce. 

(l.)   VOLUNTARY   SEPARATION. 

Specific  Performance  of  Agreement  for  Separation. 

Declare  that  the  agreement  dated  &c.  in  the  pleadings  mentioned 
ought  to  be  specifically  performed  and  carried  into  execution,  and  de- 
cree the  same  accordingly  ;  And  the  Pit  G.,  the  next  friend  of  the  Pit 
A.  H.  [wi/e],  by  his  counsel  undertaking  that  the  Pit  A.  H.  shall 
duly  execute  such  deed  as  hereinafter  mentioned,  This  Court  doth 
order  that  a  proper  deed  of  separation,  containing  all  usual  and  proper 
clauses,  and  to  secure  the  sum  of  £ —  a  year  for  the  life  of  the  Pit 
A.  H.,  to  commence  from  the  date  of  the  said  agreement,  and  to  be 
paid  by  the  Deft  H.  [husband]  by  equal  quarterly  payments  for  the 
maintenance  of  his  wife  and  child,  be  settled  &c.,  the  costs  of  such 
deed  to  be  borne  by  the  Pit  G.  and  by  the  Deft  H.  in  moieties  ; 
And  it  is  ordered  that  such  deed  be  executed  by  the  Pit  G.  and  the 
Deft  H.  respectively  ;  And  it  is  ordered  that  the  following  account 
be  taken,  namely :  1.  An  account  of  what  is  due  in  respect  of 
the  said  annuity  ;  And  it  is  ordered  that  the  Deft  H.  do  within 
fourteen  days  from  the  date  of  the  Master's  certificate  pay  to  the 
Pit  G.,  the  next  friend  of  the  Pit,  what  shall  be  certified  to  be  due  on 
taldng  the  said  account. — Liberty  to  apply. — Gibbs  v.  Harding, 
V.-C.  S.,  27  July,  1869,  A.  2687  ;  as  varied  on  appeal,  25  Jan.  1870, 
A.  181,  5  Ch.  336. 

notes. 

SEPARATION   DEEDS. 

Validity  and  Effect. 

It  is  now  established  that  a  deed  of  separation  is  binding  on  the  wife  as 
well  as  the  husband,  though  entered  into  without  the  intervention  of  a 
trustee  :  McGregor  v.  M.,  21  Q.  B.  D.  424,  C.  A. ;  Rose  v.  B.,  8  P.  D.  98, 
C.  A. ;  Gandy  v.  0.,  30  Ch.  D.  57  ;  Rowley  v.  R.,  L.  R.  1  H.  L.  63  ;  Sweet 
Y.  S.,  [1895]  1  Q.  B.  12  ;  and  the  wife  is  bound  by  a  covenant  not  to  sue  for 
restitution  of  conjugal  rights  :  Marshall  v.  M.,  5  P.  D.  19  ;  though  entered 
into  by  the  trustee  only,  if  she  has  taken  benefits  under  the  deed :  Clark  v. 
C,  10  P.  D.  188,  C.  A.  There  must  have  been  an  unqualified  acceptance 
by  the  wife  of  its  provisions  before  she,  as  distinguished  from  her  trustees, 
will  be  bound  by  it :  Williams  v.  Baily,  2  Eq.  731 ;  but  the  wife  having 
accepted  benefits  under  the  deed  cannot  be  heard  to  say  that  she  had  not 
contracted,  because  the  covenant  not  to  sue  was  entered  into  by  the  trustee, 
and  not  by  her :  Clark  v.  C,  10  P.  D.  188,  C.  A. 

A  covenant  by  the  wife  to  live  apart  may  be  presumed  from  a  recital 
in  the  deed :  Re  Weston,  [1900]  2  Ch.  164. 

The  agreement,  however,  must  be  for  an  immediate  and  not  for  a  future 
or  possible  separation  :  see  Poll.  Contr.  325,  and  cases  there  cited  on  this 
distinction ;   and  see  Bindley  v.  Mulloney,  7  Eq.  343. 

The  agreement  must  be  based  upon  sufficient  consideration,  and  not  bo 
merely  voluntary  :    Walrcmd  v.  W.,  Joh.  18. 

As  to  the  consideration  which  will  be  held  sufficient  to  support  a  separa- 
tion deed,  see  May,  Vol.  Conv.  301  el  seq. ;  McGregor  v  M.,  21  Q.  B.  D. 
424,  C.  A. ;  Re  Weston,  sup. 
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As  to  the  invalidity  of  gifts  in  contemplation  of  future  separation  between 
husband  and  wife,  see  Re  Moore,  Trafford  v.  Machonochie,  39  Ch.  D.  116, 
C.  A.,  and  cases  there  cited. 


Specific  Performance  and  Enforcement. 

Modes  of  Effect  will  be  given  in  Equity  to  deeds  of  separation  between  husband 

enforcement,   and  wife : 

(a)  By  decreeing  specific  performance  of  an  agreement,  based  upon 
sufficient  consideration,  to  execute  a  deed  of  immediate  separation  :  Wilson 
■v.W.,\  H.  L.  C.  538  ;  6  H.  L.  C.  40 ;  Gihhs  v.  Harding,  5  Ch.  336 ;  8  Eq. 
490  ;  sup.  p.  919. 

The  Chancery  Division  can  enforce  specific  performance  of  an  agreement 
for  a  separation  deed  and  for  a  compromise  of  divorce  proceedings  :  Hart  v. 
H.,  18  Ch.  D.  670. 

(6)  By  restraining,  before  the  Judicature  Acts,  proceedings  in  the 
Divorce  Court  to  obtain  a  restitution  of  conjugal  rights,  or  a  dissolution  of 
the  marriage,  or  to  recover  alimony  in  breach  of  covenants  to  that  efEeot  in 
the  deed  :  Hunt  v.  H.,  4  D.  E.  &  J.  221  ;  Vansiitart  v.  F.,  2  D.  &  J.  249  ; 
4  K.  &  J.  62-;  Kitchin  v.  K.,  19  L.  T.  674 ;  Flower  v.  F.,  20  W.  R.  231  ; 
25  L.  T.  902  ;  and  see  Williams  v.  Baily,  2  Eq.  731  ;  Broiim  v.  B.,  7  Eq. 
185 ;  Besant  v.  Wood,  12  Ch.  D.  605. 

And  although  an  injunction  will  no  longer  be  granted  against  proceedings 
in  the  Divorce  or  any  other  Division  of  the  High  Court  (see  Jud.  Act,  1873, 
s.  24  (5)),  it  will  be  open  to  the  Divorce  Division  to  deal  with  the  whole 
question  of  the  validity  of  the  deed  of  separation  as  an  equitable  defence 
to  proceedings  in  that  Division  to  enforce  a  return  to  cohabitation  or  to 
dissolve  the  marriage  contract :  see  Marshall  v.  If.,  5  P.  D.  19  ;  Clark  v. 
C,  10  P.  D.  188,  C.  A. ;  Cahill  v.  C,  8  App.  Ca.  420 ;  Besant  v.  Wood, 
12  Ch.  D.  605 ;  Hart  v.  H.,  18  Ch.  D.  670 ;  Rose  v.  R.,  8  P.  D.  98,  C.  A. 
Formerly,  however,  the  Divorce  Court  regarded  all  agreements  for  volun- 
tary separation,  present  or  future,  as  a  breach  of  religious  obligation  (see 
Hunt  V.  H.,  4  D.  E.  &  J.  221 ;  Crawley,  250) ;  and  rejected  the  covenants 
of  such  a  deed  as  insufficient  to  support  a  plea  in  bar  to  suits  for  restitution 
of  conjugal  rights  or  separation :  Mortimer  v.  M.,  2  Hayes,  Conv.  318 ; 
Warrender  v.  W.,  2  CI.  &  Pin.  528 ;  Spering  v.  ;S.,  32  L.  J.  P.  &  M.  )  16 ; 
3  Sw.  &  Tr.  211 ;  9  L.  T.  24  ;  11  W.  E.  810 ;  Williams  v.  W.,  L.  R.  1  P.  & 
M.  178  ;  and  see  Moore  v.  M.,  12  P.  D.  193  ;  Tress  v.  T.,  12  P.  D.  128. 

(c)  By  restraining  husband  or  wife  from  personally  molesting  the  other 
of  them  in  breach  of  covenant  in  the  separation  deed  :  Sanders  v.  Rodway, 
16  Beav.  207  ;  Flower  v.  F.,  20  W.  R.  231 ;  25  L.  T.  902. 

A  suit  by  a  wife  for  a  judicial  separation  is  no  breacli  of  a  covenant  not  to 
"  molest  or  disturb  "  the  husband  :  see  Thomas  v.  Everard,  6  H.  &  N.  448  ; 
and  the  taking  of  proceedings  in  a  foreign  Court  to  procure  a  divorce,  with- 
out evidence  of  an  intention  to  annoy,  is  not  per  se  a  breach  of  a  covenant 
by  the  husband  not  to  molest  the  wife  :  Hunt  v.  H.,  [1897]  2  Q.  B.  547, 
C.  A. ;  [1897]  2  Q.  B.  304. 

In  order  to  constitute  molestation  there  must  be  some  act  done  with 
intent  to  annoy ;  and  neither  adultery  of  the  wife,  nor  such  adultery 
followed  by  the  birth  of  a  spurious  child,  is  "  molestation  "  :  Fearon  v. 
Farl  ofAylesford,  14  Q.  B.  D.  792,  C.  A. 

And  covenants  against  molestation  by  wife,  and  for  payment  of  an 

annuity  to  her,  are  prima  facie  to  be  construed  as  independent :   Fearon  v. 

Earl  of  Aylesford,  sup. 

Right  to  Although  a  deed  of  separation  does  not  (in  the  absence  of  a  covenant  not 

increased         to  sue  for  a  larger  allowance  :  see  Gandy  v.  6.,  7  P.  D.  168,  C.  A.,  assuming 

allowance.        such  covenant  to  be  valid,  as  to  wliioh  quare,  see  Bishop  v.  B.  ;  Judhin  v. 

J.,  [1897]  P.  138,  C.  A.)  necessarily  preclude  a  wife  from  petitioning  for 

alimony,  the  mere  fact  of  proceedings  for  dissolution  of  marriage  does  not 

give  her  the  right  to  an  increased  allowance  :  Powell  v.  P.,  L.  R.  3  P.  &  M. 


Injunction 

against 

molestation. 
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55,  186  ;  and  see  Williatns  v.  Baily,  2  Eq.  731 ;  but  although  the  deed  is 
only  to  become  void  if  the  marriage  is  "  dissolved,"  tlie  Court  lias  power  to 
order  the  pajrment  of  permanent  aUmony  to  the  wife  after  a  decree  for 
judicial  separation  by  reason  of  the  husband's  misconduct  if  there  has  been 
such  an  alteration  of  circumstances  as  renders  it  unjust  that  the  wife  should 
be  bound  by  the  deed  :  Bishop  v.  B.  ;  JudUns  v.  J.,  [1897]  P.  138,  C.  A. 

And  that  children  or  third  persons  not  named  as  parties  to  the  contract  Rights  of 
cannot  sue  the  contracting  parties  unless  possessing  an  actual  beneficial  children  or 
right  which  places  them  in  the  position  of  cs.  q.  t.  under  the  contract,  see  tbird  persons. 
Oandy  v.  0.,  30  Ch.  D.  57,  C.  A.,  where,  however,  liberty  was  given  to  the 
Pit  to  amend  by  adding  the  trustees,  wife  and  other  children,  or  any  of 
them,  as  Pits ;  and,  on  the  general  point,  cf.  Re  Flavell,  Murray  v.  F.,  25 
Ch.  D.  89  ;  Cleaver  v.  Muttml  Reserve  Fund,  [1892]  1  Q.  B.  147,  C.  A. 

A  separation  deed  may  be  partially  enforced,  rejecting  stipulations  which  Partial  en- 
are  illegal  and  improper,  e.g.,  previously  to  the  Custody  of  Infants  Act  foroement. 
(36  V.  c.  12),  s.  2,  a  clause  giving  the  wife  the  sole  custody  of  the  children  : 
see  Hamilton  v.  Hector,  6  Ch.  701  ;  13  Eq.  511  ;  Smft  v.  S.,  34  Beav.  266  ; 
Brunton  v.  Dixon,  1892,  W.  N.  105  ;  but  an  agreement  to  execute  a  deed  of 
separation  must  be  enforced  in  its  entirety,  if  at  all :  see  Vansittari  v.  V., 
2  D.  &  J.  249  ;  4  K.  &  J.  62. 

And  specific  performance  will  not  be  refused  because  of  trifling  breaches  of 
covenant  on  the  part  of  the  Pit :  Besant  v.  Wood,  12  Ch.  D.  605. 

A  dum  casta  clause  was  held  not  witliin  the  term  "  usual  covenants  "  in  an  Usual  cove- 
agreement  for  a  separation  deed  by  way  of  compromise  of  divorce  proceed-  nants,  what : 
ings  :  Hart  v.H.,  18  Ch.  D.  670 ;  and  see  Fearon  v.  Earl  of  Aylesford,  sup.  ; 
Bradley  v.  B.,  51  L.  J.  P.  &  M.  87  ;  3  P.  D.  47  ;  29  L.  T.  203  ;  26  W.  R.  831. 
For  a  covenant  by  each  party  not  to  take  proceedings  against  the  other 
for  any  cause  of  complaint  anterior  to  the  deed,  see  Rose  v.  Rose,  7  P.  D. 
225 ;  8  P.  D.  98,  C.  A. 

And  generally  as  to  contracts  for  separation,  see  Stapilton  v.  8.,  2  L.  C. 
Eq.  920,  945 ;   Wilsdn  v.  WiUm,  1  L.  C.  Eq.  7th  ed.  577. 

Where  the  agreement  provided  that  the  deed  should  contain  "  the  usual  Access  to 
terms  as  to  access  to  children,"  &c.,  and  the  arbitrator  had  settled  the  deed  children, 
giving  the  mother  custody  during  certain  periods,  the  Court  rectified  the 
deed  by  giving  access  on  certain  specified  occasions  :   Evershed  v.  E.,  30 
W.  R.  732 ;   46  L.  T.  690. 

And  a  covenant  to  allow  the  wife  access  does  not  preclude  him  from  taking 
the  children  with  him  to  any  place  to  which  he  may  be  ordered  in  the  course 
of  his  duties :  Hunt  v.  H.,  28  Ch.  D.  606,  C.  A.  ;  and  whether  such  a 
covenant  will  be  enforced  by  the  Court  unless  it  is  satisfied  that  it  is  for  the 
benefit  of  the  children  to  do  so,  qusere  :  S.  C. ;  and  see  Jump  v.  J.,  8  P.  D. 
159. 

The  Court  will  not  refuse  to  grant  specific  performance  because  the  deed 
provides  for  the  wife  having  the  custody  of  the  children  :  Hart  v.  H.,  18 
Ch.  D.  670 ;   nor  by  reason  of  an  arbitration  clause  :   S.  C. 

A  covenant  by  the  husband  to  allow  the  infant  child  to  reside  with  the  Custody  of 
mother  was  held  not  to  be  broken  by  his  concurring,  as  next  friend,  in  a  children, 
petition  under  the  Infants'  Custody  Act  (36  V.  c.  12),  on  which  an  order 
was  made,  for  removal  of  the  child  from  the  wife's  custody :    Besant  v. 
Wood,  12  Ch.  D.  605. 

Avoidance  of  Deed — Renewal  of  Cohabitation. 

A  renewal  of  cohabitation  will  prima  facie  avoid  the  provisions  of  a  Renewal  of 
separation  deed  :  Nicol  v.  iV^.,  30  Ch.  D.  143  ;  31  Ch.  D.  524,  C.  A. ;  Besant  cohabitation. 
V.  Wood,  12  Ch.  D.  605  ;  Haddon  v.  H.,  18  Q.  B.  D.  778  ;  Baleman  v.  Ross, 
1  Dow,  235 ;  Westmeath  v.  W.,  1  Dow  &  CI.  519  ;  O'Malley  v.  Blease,  17 
W.  R.  952  ;  but  the  question  whether  it  has  that  effect  is  one  of  construction, 
depending  on  the  circumstances  of  the  particular  case  :  Nicol  v.  N.,  sup. 
(questioning  dictum  in  Randle  v.  Oould,   8  E.    &  B.  457) ;   and  thus  a 
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provision  for  the  wife  which  is  so  expressed  as  to  be  independent  of  reconcilia- 
tion will  not  be  affected  :  Bandle  v.  Oould,  sup. ;  Crouch  v.  WaUer,  4  D.  &  J. 
302 ;  and  an  annuity  secured  to  a  woman  who  has  been  living  in  concu- 
binage will  not  cease  by  implication  upon  the  parties  resuming  cohabitation  : 
Re  Ahdy ;  Rahheth  v.  Donaldson,  [1895]  1  Ch.  455,  C.  A. ;  and  acts  of 
connubial  intercourse  while  they  are  living  separate  from  one  another  may 
not  amount  to  a  renewal  of  cohabitation  so  as  to  avoid  the  deed  :  Howell  v. 
B.,  [1900]  1  Q.  B.  9  C.  A. 

And  renewal  of  cohabitation  will  not  destroy  the  wife's  right  of  action  for 
arrears  due  under  the  deed :  Macan  v.  M.,  70  L.  J.  K.  B.  90. 

And  in  Webster  v.  W.,  3  Jur.  N.  S.  655  ;  4  D.  G.  M.  &  G.  437  ;  22  L.  J. 
Ch.  837  ;  1  W.  R.  509,  a  parol  agreement  by  the  husband,  in  consideration 
of  the  wife  returning  to  live  with  him,  to  charge  on  his  real  estate  an  annuity 
by  the  separation  deed  covenanted  to  be  paid  to  her,  was  upheld. 

A  separation  deed  containing  independent  provisions  for  the  benefit  of 
the  issue  of  the  marriage  may,  notwithstanding  a  return  to  cohabitation, 
have  effect  given  to  it  as  a  settlement :  Ruffles  v.  Alston,  19  Eq.  639  ; 
followed  in  In  re  Spark's  Trusts,  Spark  v.  Massey,  [1904]  1  Ch.  451  (com- 
promised on  appeal),  see  [1904]  2  Ch.  121. 

But  where  no  separation  takes  place,  a  deed  which  in  effect  provides  for 
future  separation  is  void,  and  cannot  be  supported  as  a  voluntary  settle- 
ment :  Bindley  v.  Mulloney,  7  Eq.  343,  and  see  sup.  p.  919. 
Diasolution  of  Subsequent  dissolution  of  the  marriage  on  the  ground  of  adultery  does 
marriage.  not,  in  the  absence  of  express  provision  to  that  effect,  or  unless  the  separa- 
tion was  fraudulently  procured  to  afiord  facilities  for  misconduct,  avoid 
the  deed  :  Evans  v.  Carrington,  2  D.  E.  &  J.  481 ;  nor  release  the  husband 
from  his  covenant  to  pay  an  annuity  without  a  dum  casta  clause  :  Fearon  v. 
Earl  of  Aylesford,  14  Q.  B.  D.  792,  C.  A. ;  or  an  annuity  for  the  wife's 
support  "  during  their  joint  lives  and  as  long  as  they  should  live  separate 
and  apart  "  :  Charlesworth  v.  Holt,  L.  R.  9  Ex.  38  ;  and  a  covenant  not  to 
sue  for  a  larger  allowance  is  binding  on  the  wife  notwithstanding  the 
subsequent  adultery  of  the  husband  and  judicial  separation  consequent 
thereon  :  Oandy  v.  0.,  7  P.  D.  168,  C.  A.  (but  v.  sup.  p.  920) ;  the  Court 
having  no  power  to  alter  the  separation  deed,  as  it  has  in  the  case  of  a 
dissolution  of  the  marriage  :  see  Morrall  v.  M.,  6  P.  D.  98  ;  Jump  v.  J., 
8  P.  D.  159  ;  Clifford  v.  C,  9  P.  D.  76,  C.  A.  ;  and  the  adultery  of  the  wife 
resulting  in  the  birth  of  a  child  affords  no  defence  to  an  action  by  her  to 
recover  arrears  of  the  annuity  :  Sweet  v.  S.,  [1895]  1  Q.  B.  12. 

The  deed  will  not  be  set  aside  because  the  wife  made  fraudulent  repre- 
sentations as  to  her  innocence,  which  the  husband  did  not  believe,  or  on  the 
ground  of  subsequent  adultery  by  her,  if  there  is  no  dum  casta  clause : 
Wasteneys  v.  W.,  [1900]  A.  C.  446,  P.  C. 


(II.)   JUDICIAL   SEPARATION — DISSOLUTION   OF   MARRIAGE. 

1.  Dealing  with  Wife's  Reversionary  Interest  after  Judicial 
Separation. 

"  Declare  that  the  Pit  Mary  J.  became,  by  virtue  of  the  decree  for 
judicial  separation  in  the  pleadings  mentioned,  and  now  is,  entitled  to 
one  third  part  of  the  trust  fund  in  the  pleadings  mentioned  absolutely 
as  a,  feme  sole,  and  to  another  third  part  thereof  as  the  administratrix 
of  B.  deceased,  and  that  the  Defts  W.  L.  and  J.  M.,  exors  of  M. 
deceased,  are  entitled  to  the  remaining  third  part  thereof." — Liberty 
to  apply. — [Add  Payment  Schedule  containing  directions  to  fay  costs.\ 
—See  Johnson  v.  Lander,  M.  R.,  15  Jan.  1869,  A.  129  ;  7  Eq.  228. 
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2.  Order  extinguishing  Divorced  Husband's  life  interest  and 
derivative  interest  under  Marriage  Settlement. 

Oedee  that  the  life  interest  of  the  respondent  (divorced  husband), 
and  all  the  rights,  powers,  and  interests  of  the  respondent,  including 
any  beneficial  derivative  interests  of  the  respondent  as  next-of-kin  of 
his  son  in,  concerning,  or  over  the  whole  or  any  part  of  the  capital  and 
income  of  the  petitioner's  (wife's)  settled  funds,  be  extinguished  and 
do  vest  in  the  petitioner,  but  without  prejudice  to  the  rights  of  any 
persons  deriving  title  from  the  son  whether  they  be  mortgagees  or 
assignees  or  creditors  or  any  other  person  except  the  respondent.^Sec 
Blood  V.  Blood,  [1902]  P.  190. 

In  the  above  case  the  son  referred  to  had  attained  a  vested  interest  under 
the  settlement  and  had  died  before  decree  absolute. 

NOTES. 
EFFECT  OF  JUDICIAL  SEPARATION   OR  DISSOLUTION   OF  MARRIAGE. 

By  the  Matrimonial  Causes  Act,  1857  (20  &  21  V.  c.  85),  ss.  21,  25,  26,  in  status  as  to 
case  of  a  protection  order  or  judicial  separation,  the  wife  acquires  the  rights  property, 
of  and  is  to  be  treated  as  a  feme  sole,  subject  as  therein  mentioned :  Be 
Emery's  Trusts,  32  W.  R.  357  ;  50  L.  T.  197  ;  so  that  her  execution  by  will 
since  the  M.  W.  P.  Act,  1882,  of  a  general  power  of  appointment  created 
subsequently  to  the  order  makes  the  property  appointed  liable,  under  sect.  4 
of  the  Act,  for  debts  or  liabilities  incurred  by  her  while  under  the  protection, 
even  though  they  may  have  been  incurred  before  that  Act :  In  re  Hughes, 
Brandon,  v.  H.,  [1898]  1  Ch.  529,  C.  A.  ;  but  her  status  continues  as  to 
property  to  which  she  was  entitled  before  the  desertion  of  her  husband, 
and  a  restraint  on  anticipation  still  attaches :  Hill  v.  Cooler,  [1893]  2 
Q.  B.  85,  C.  A.  Sect.  25  does  not  apply  to  property  to  which  the  wife  was 
entitled  in  possession  at  the  date  of  the  decree  for  judicial  separation,  but 
only  to  property  acquired  subsequently :  Waiie  v.  Morland,,  38  Ch.  D. 
135,  C.  A. ;  and  consequently  a  life  interest  subject  to  restraint  on  anticipa- 
tion devolving  on  her  before  the  desertion  cannot  be  taken  in  equitable 
execution  (notwithstanding  sect.  26) :  Hill  v.  Cooper,  [1893]  2  Q.  B.  85, 
C.  A. ;  but  as  the  wife  is  to  be  considered  as  a  feme  sole  while  the  separation 
lasts,  property  devolving  on  her  during  the  separation  will  not  be  bound  by 
a  covenant  to  settle  property  acquired  by  her  "  during  coverture  "  :  Dawes 
V.  Creyke,  30  Ch.  D.  500. 

But  where  a  settlement  contained  a  covenant  by  the  wife  that  property 
to  which  she  "  now  is  .  .  .  beneficially  entitled  in  possession  or  reversion  " 
should  be  settled,  reversionary  property  to  wliich  she  was  entitled  at  the 
date  of  the  settlement  was  held  bound  by  the  covenant  although  when  it 
fell  into  possession  an  order  had  been  made  on  her  petition  for  judicial 
separation  :  Davenport  v.  Marshall,  [1902]  1  Ch.  82.  See  also  Matrimonial 
Causes  Act,  1858  (21  &  22  V.  c.  108),  s.  8,  and  compare  Be  Bankes,  Beynolds 
V.  Ellis,  [1902]  2  Ch.  333,  per  Buckley,  J.,  at  p.  340. 

By  sect.  45,  after  sentence  of  divorce  or  judicial  separation,  the  Court  may  Settlement 
settle  any  property  to  which  the  wife  is  entitled  either  in  possession  or  by  Court, 
reversion  for  the  benefit  of  the  innocent  party  and  the  children. 

In  order  to  meet  the  case  of  property  in  settlement  (see  Norris  v.  N.,  1  Alteration  of 
Sw.  &  Tr.  174),  it  is  provided  by  the  Matrimonial  Causes  Act,  1859  (22  &  23  settlement. 
V.  c.  61),  s.  5,  that  after  final  decree  of  nullity  or  dissolution  the  Court  may 
inquire  as  to  ante-nuptial  or  post-nuptial  settlements,  and  make  orders 
with  reference  to  the  application  of  the  whole  or  a  portion  of  the  property 
settled,  either  for  the  benefit  of  the  children  of  the  marriage  or  of  their 
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respective  parents.  The  powers  of  the  Court  are  very  wide  and  enable  the 
Court  to  override  a  restraint  on  anticipation :  Churchward  v.  C,  [1910] 
P.  195. 

By  the  Rules  and  Regulations  of  1865,  No.  95,  applications  to  the  Divorce 
Court  for  the  exercise  of  jurisdiction  under  this  section,  and  under  20  &  21 
V.  c.  85,  s.  45,  are  to  be  made  by  a  separate  petition. 
Power  of  The  power  of  the  Divorce  Court  to  deal  with  marriage  settlements  under 

Divorce  22  &  23  V.  c.  61 ,  s.  5,  cannot  be  exercised  till  after  decree  absolute  :   Cow- 

Court,  stantinidi  v.  Constantinidi  and  Lance,  [1904]  P.  306,  C.  A. ;  Clarh  v.  Clark 

and  Lindsay,  [1911]  P.  186 ;  and  was  confined  to  cases  where  there  was  issue 
of  the  dissolved  marriage,  who  must  be  living  at  the  date  of  the 
application  for  the  order,  and  not  merely  at  the  date  of  the  dissolution  : 
Oraham  v.  0.,  L.  R.  1  P.  &  M.  711  ;  Bird  v.  B.,  lb.  231 ;  Corrance  v.  C, 
lb.  495  ;  Bell  v.  B.,  1  Sw.  &  Tr.  565 ;  and  was  not  to  be  exercised 
otherwise  than  for  the  benefit  of  the  issue  of  the  marriage  and  the 
innocent  parent :  March  v.  M.,  L.  R.  1  P.  &  M.  437 ;  Sykes  r.  S.,  2 
P.  &  M.  163  ;  Maudslay  v.  M.,  2  P.  D.  256 ;  who  would  not,  even  for  the 
benefit  of  the  oliildren,  be  deprived  of  any  benefit  derived  from  the  settle- 
ment :  Thompson  v.  T.,  2  Sw.  &  Tr.  649 ;  and  similarly  the  infant  child 
would  not  be  deprived  of  any  interest  thereby  secured :  Crisp  v.  C,  2 
P.  &  M.  426  ;  nor  postponed  by  the  exercise  of  a  power  of  appointment  by 
the  (divorced)  wife  in  favour  of  a  second  husband :  Evered  v.  E.,  22  W.  R. 
845 ;  43  L.  J.  P.  &  M.  86 ;  31  L.  T.  101 ;  see  also  Hodgson  Roberts  v. 
Hodgson  Roberts  and  Whitaker,  [1906]  P.  142. 

Where,  however,  the  only  child  of  the  marriage,  having  attained  a  vested 
interest  in  the  settled  funds,  died  between  the  granting  of  the  decree 
nisi  and  the  decree  absolute  on  the  wife's  petition,  the  Court  under  this 
section  extinguished  the  husband's  interest  in  the  property  settled  by  the 
wife  which  he  claimed  through  the  child,  but  without  prejudice  to  the  rights 
of  all  other  persons  deriving  title  under  the  deceased  child :  Blood  v. 
Blood,  [1902]  P.  190 ;  form  2,  sup. 

By  the  Matrimonial  Causes  Act,  1878  (41  V.  c.  19),  s.  3,  the  power  of  the 
Court  under  22  &  23  V.  o.  61,  s.  5,  was  extended  to  cases  where  there  are  no 
children  of  the  marriage.  As  to  the  retrospective  effect  of  the  section,  see 
Yglesias  v.  Y.,  4  P.  D.  71 ;  Ansdell  v.  A.,  5  P.  D.  138.  As  to  the  principles 
which  should  guide  the  Court  in  exercising  its  discretionary  power,  also  as 
to  the  retrospective  effect  of  the  section,  see  Constantinidi  v.  Constantinidi 
and  Lance,  [1905]  P.  253. 

The  Court's  jurisdiction  includes  aU  classes  of  nulhty  cases,  and  whether 
the  provisions  of  the  settlement  are  by  reason  of  the  nulHty  rendered  un- 
enforceable or  not :  Dormer  v.  Ward,  [1901]  P.  20.  But  in  Sharpe  v. 
Sharpe,  [1909]  P.  20,  an  application  to  vary  settlements  which  had  come  to 
an  end  by  reason  of  a  decree  of  nullity  of  marriage  was  treated  as  an 
application  under  the  Matrimonial  Causes  Act,  1907  (7  Edw.  VII.  c.  12), 
and  the  case  was  ordered  to  go  to  one  of  the  conveyancing  counsel  to  the 
Court  to  secure  an  annual  sum  on  the  wife  out  of  the  husband's  property 
(new  trustees  of  the  settlement  being  appointed),  the  trustees  paying  the 
amount  to  the  husband,  who  in  turn  paid  it  to  the  wife  dum  sola  vixerit. 

Under  these  enactments,  the  Court  has  a  wide  discretion,  and  though  the 
power  is  for  purposes  of  provision,  and  not  of  punishment,  may  exclude  a 
guilty  party,  either  partially  or  wholly,  from  the  benefit  of  property  settled 
upon  the  marriage  :  Wigney  v.  W.,  7  P.  D.  177,  C.  A.  ;  and  may  deal  with 
the  capital  as  well  as  the  income  :  Ponsonby  v.  P.,  9  P.  D.  122,  C.  A. ;  9P.  D. 
58  ;  Hipwell  v.  H.,  [1892]  P.  147  ;  and  after  a  decree  for  dissolution  against 
the  husband,  the  Court  lias  power  to  disregard  an  agreement  for  separa- 
tion made  on  the  withdrawal  of  a  previous  petition,  and  order  permanent 
alimony  at  a  rate  exceeding  the  amount  specified  in  the  agreement  if  the 
husband's  means  permit :  Bishop  v.  B. ;  Judkins  v.  J.,  [1897}  P.  138, 
C.  A. ;  but  the  power  is  limited  to  such  alterations  as  are  for  the  personal 
•benefit  of  the  husband,  wifcj  pr  children  of  the  marriage,  and  therefore, 
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where  the  petitioner  dies  after  decree  absolute,  and  there  are  no  children  of 
the  marriage,  a  petition  for  variation  abates  by  his  death,  and  proceedings 
cannot  be  continued  by  his  represves  :  Thomson  v.  T.,  [1896]  P.  263,  C.  A. 
And  the  Court  of  Appeal  will  not,  in  general,  interfere  with  the  discretion 
of  the  Court  below :  Ponsonby  v.  P.,  9  P.  D.  122,  C.  A. 

The  Court  has  jurisdiction  to  direct  an  inquiry  as  to  the  wife's  property,  Inquiry  as  to 
so  that  it  may  be  in  a  position  to  order  a  settlement  as  soon  as  the  final  wife's  pro- 
decree  against  her  is  pronounced,  and  thus  prevent  her  from  immediately  P^^Y- 
marrying  again,  and  so  sheltering  herself  under  a  restraint  against  anticipa- 
tion :  Midwinter  v.  M.,  [1892]  P.  28,  C.  A. 

This  jurisdiction  to  vary  the  settlement  extends  to  depriving  the  divorced  Power  of 
VfUe  of  her  power  to  appoint  new  trustees  :   Oppenheim  v.  0.,  9  P.  D.  60  ;  appointing 
Boaville  v.  B.,  13  P.  D.  76  ;  Tupper  v.  T.,  62  L.  T.  665  ;  Hope  v.  H.,  3  P.  &  ^^^^  trustees. 
M.  226. 

And  she  will  not  be  allowed  to  exercise  her  power  of  appointment  so  as  to  Interests  of 
postpone  the  interest  under  the  settlement  of  a  child  of  the  dissolved  children, 
marriage  :  Evered  v.  E.,  22  W.  R.  845  ;  43  L.  J.  P.  &  M.  86 ;  31  L.  T.  101. 

The  Court  has  no  power  under  the  Acts  to  make  provision  for  the  main- 
tenance of  cliildren  over  the  age  of  sixteen  :  Blandford  v.  B.,  [1892]  P.  149. 
But  see  contra.  Midwinter  v.  M.,  [1893]  P.  93,  where  the  Court,  in  making  a 
settlement  out  of  the  property  of  the  adulterous  wife  under  sect.  45  of  20  & 
21  V.  c.  85,  refused  to  order  that  the  allowance  to  children  should  cease  at 
the  age  of  sixteen,  and  distinguished  Blandford  v.  B.  (assuming  it  to  be 
good  law)  as  having  been  decided  under  sect.  35. 

The  statutory  power  of  the  Court  in  relation  to  the  maintenance  and 
education  of  the  children  after  a  decree  for  judicial  separation  or  for  dis- 
solution of  marriage  is  not  affected  by  any  previous  agreement  between 
the  parents  :    Bishop  v.  B.  ;  Jtuikins  v.  J.,  [1897]  P.  138,  C.  A. 

In  general,  the  guilty  party  has  been  deprived  of  his  or  her  interest  under  Power  of 
the  settlement  as  if  he  or  she  were  dead,  and  the  children  have  taken  the  Court,  how 
life  interest  so  forfeited,  so  that  the  life  interest  under  the  settlement  of  exercised, 
the  innocent  parent  is  not  anticipated :   Paul  v.  P.,  L.  B.  2  P.  &  M.  93 ; 
Boynton  v.  B.,  2   Sw.  &  Tr.  275 ;   Johnson  v.  J.,  31    L.  J.  P.  &  M.  29  ; 
Gladstone  y.G.,1  P.  D.  442. 

But  the  Court  will  respect  the  interests  of  mortgagees,  or  of  creditors  of 
the  guilty  party  of  whose  money  the  innocent  party  has  had  the  benefit : 
Wigney  y.W.,7  P.  D.  228  ;  7  P.  D.  177,  C.  A. ;  and  a  charge  in  favour  of  the 
solrs  of  the  guilty  party  was  respected  where  the  circumstances  were  such 
as  to  justify  the  belief  that  their  client  had  a  defence  :   Wigney  v.  W.,  sup. 

The  conduct  and  pecuniary  position  of  the  parties  will  be  taken  into 
consideration  :  see  Chetwynd  v.  C,  L.  R.  1  P.  &  M.  39. 

The  power  is  to  be  exercised  once  for  all,  and  an  order  made  is  not  liable 
to  be  varied  on  the  ground  of  a  change  of  circumstances  since  its  date  : 
Benyon  v.  B.,  15  P.  D.  54,  C.  A. 

The  settlement  has  been  varied  by  relieving  the  innocent  husband  from  his 
covenant  to  appoint  in  favour  of  the  wife ;  and  his  own  income  being  £200, 
and  that  of  liis  divorced  wife  £1350  per  annum,  he  was  allowed  £300  per 
annum  for  life  out  of  her  income,  and  £100  for  maintenance  of  the  cliild  of 
the  marriage  during  minority  :  Benyon  v.  B.,1  P.  D.  447  (and  see  Farington 
V.  P.,  II  P.  D.  84,  where  a  like  order  was  made) ;  and  by  reducing  or  in- 
creasing the  amount  of  an  allowance  under  a  separation  deed  :  Clifford  v.  C, 
9  P.  D.  76,  C.  A. ;  Jump  v.  J.,  8  P.  D.  159  ;  but  not  by  extinguishing  the 
trusts  to  the  detriment  of  the  next  of  kin,  or  children  by  a  second  marriage, 
or  further  than  is  necessary  for  the  purpose  of  doing  justice  :  Smith  v.  S.,  12 
P.  D.  102  ;  Ponsonby  v.  P.,  9  P.  D.  122,  C.  A. ;  9  P.  D.  58. 

As  to  the  inalienable  character  of  permanent  alimony  allowed  to  a  wife  on 
a  judicial  separation  from  her  husband,  see  Be  Robinson,  27  Ch.  D.  160. 

In  making  an  allowance  for  the  wife  out  of  the  income  of  settled  property 
during  the  life  of  the  husband  (the  respondent),  the  condition  dum  sola  et 
casta  vixerit  has  been  imposed :  Chetvn/nd  v,  C,  L.  R.  I  P.  &  M-  39  i  Fisher 
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V.  F.,  2  Sw.  &  Tr.  410 ;  and  see  Marsh  v.  M.,  26  W.  R.  467  ;  but  not  where 
the  effect  of  the  order  is  to  put  the  innocent  wife  into  immediate  possession 
of  her  own  income  :  GMsiojie  v.  (?.,  1  P.  D.  442.  Nor,  except  under  extra- 
ordinary circumstances,  will  the  Court  vary  the  original  order  by  intro- 
ducing this  condition  :  Narracolt  v.  N.,  4  Sw.  &  Tr.  76. 

Proceedings  in  the  Chancery  Division  to  administer  the  trusts  of  the 
settlement  are  not  a  ground  for  refusing  an  order  in  the  Probate  Division 
to  deal  with  the  settlement :   Marsh  v.  M.,  26  W.  R.  467. 

When  the  authority  of  the  Divorce  Court  to  deal  with  marriage  settle- 
ments was  limited  to  cases  in  which  there  was  issue  of  the  dissolved  marriage 
living  at  the  time  when  the  order  was  applied  for,  the  equitable  jurisdiction 
of  the  Court  of  Chancery  was  called  in  aid  when  there  was  no  issue. 

In  PraM  v.  Jenner,  1  Ch.  493,  effect  was  given  to  an  order  of  the  Divorce 
Court — that  a  fund,  the  property  of  the  divorced  wife,  paid  in  by  the 
trustees  of  the  settlement,  should  be  held  in  trust  for  the  persons  who  would 
be  entitled  if  she  were  dead- — by  ordering  payment  of  the  income  to  the 
husband,  who,  under  the  settlement,  took  a  life  interest  after  his  wife's 
death.  But  see  Burton  v.  Sturgeon,  2  Ch.  D.  318  ;  Fitzgerald  v.  Chapman, 
1  Ch.  D.  565,  inf. 

Where  a  consent  order  was  made  varying  the  settlement  of  the  adulterous 
wife,  and  it  afterwards  appeared  that  property  which  had  been  assumed  by 
all  parties  to  be  bound  by  the  settlement  was  not  so  bound,  the  Court 
granted  relief  upon  the  terms  that  any  application  to  the  Divorce  Court, 
under  sect.  45  of  the  Act  20  &  21  V.  c.  85,  for  a  further  settlement  upon  the 
husband  and  child  of  the  marriage  should  be  dealt  with  in  all  respects  as  if 
it  had  been  made  before  the  date  of  the  consent  order,  and  was  being 
considered  by  the  Court  on  that  date  :  Allcari  v.  Walker,  [1896]  2  Ch.  369. 
Until  a  decree  has  been  made  for  dissolution  of  marriage,  there  is  no  lis 
pendens  with  reference  to  the  property  included  in  the  marriage  settlement : 
Wigney  v.  W.,n  P.  D.  228. 

On  the  application  of  a  wife  who  was  suing  in  the  Probate  Division  for 
divorce  or  judicial  separation,  the  Chancery  Division  granted  an  interim 
injunction  to  restrain  the  husband  from  using  a  house  belonging  to  her,  and 
in  which  she  resided,  not  for  the  purpose  of  consorting  with  her,  but  for  his 
own  purposes  :  Symonds  v.  Hallett,  24  Ch.  D.  346,  C.  A. 

In  the  Court  of  Chancery  the  effect  of  a  decree  for  dissolution,  judicial 
separation,  or  protection  order,  has  been  to  destroy,  from  the  date  of  the 
order  nisi,  the  husband's  marital  right  to  reversionary  property  or  choses 
in  action  of  the  wife  not  then  reduced  into  possession,  and  to  give  the  wife 
the  same  rights  over  them  as  if  she  were  a,  feme  sole  (even  as  against  assignees 
from  husband  and  wife  of  such  reversionary  interest) :  Prole  v.  Soady,  3 
Ch.  220 ;  Be  Insole,  1  Eq.  470  ;  Wilkinson  v.  Gibson,  4  Eq.  162  ;  Johnson  v. 
Lander,  7  Eq.  228,  sup.  p.  922 ;  Wells  v.  Malbon,  31  Beav.  48  ;  Re  Emery's 
Trusts,  50  L.  T.  197  ;   23  W.  R.  357. 

But  the  decree  for  dissolution  does  not  operate  as  a  forfeiture  of  the 
interest  under  the  marriage  settlement  of  the  offending  party :  Evans  v. 
Carrington,  IJ.  &  H.  598  ;  2  D.  P.  &  J.  481 ;  Burton  v.  Sturgeon,  2  Ch.  D. 
318  ;  and  accordingly  a  bill  by  a  woman,  upon  dissolution  of  the  marriage 
by  reason  of  her  husband's  adultery  and  misconduct,  for  a  transfer  to  herself 
of  property  to  which  by  the  marriage  settlement  she  was  entitled  if  she 
survived  her  husband  was  dismissed  with  costs  :  Fitzgerald  v.  Chapman,  1 
Ch.  D.  565  (overruling  Fussell  v.  Dowding,  14  Eq.  421 ;  Svnft  v.  Wenman, 
10  Eq.  15 ;  Jessop  v.  Blake,  3  Giff.  639). 

As  to  the  effect  of  dissolution  of  marriage  upon  a  gift  of  an  annuity  of 
£150  to  husband  and  wife  jointly,  reducible  to  £100  for  the  life  of  the  husband 
if  ho  survive,  and  to  £50  for  the  life  of  the  wife  if  she  survive — ^that  the 
divorced  widow  as  against  the  husband's  incumbrancers  took  nothing — see 
Knox  V.  Wells,  2  H.  &  M.  674. 

Although  for  certain  purposes  the  decree  absolute  for  dissolution  takes 
effect  from  the  date  of  the  decree  nisi  (see  Prole  v.  Soady,  3  Ch.  220),  the 
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marriage  is  not  dissolved  :  Huhe  v.  Tavemor,  L.  R.  2  P.  &  M.  25d  ;  and 
the  status  of  the  wife  is  not  changed  by  the  decree  nisi  so  as  to  enable  her  to 
maintain  an  action  as  a  feme  sole :  Norman  v.  Villars,  2  Ex.  D.  359,  C.  A. 
(reversing  25  W.  R.  558). 

So  also  a  decree  for  dissolution  of  marriage,  by  merely  terminating  the 
relation  of  husband  and  wife  from  the  time  of  the  divorce,  does  not  enable  a 
wife  after  divorce  to  bring  an  action  against  the  husband  for  an  assault  upon 
her  during  coverture  :  Phillips  v.  Barnet,  1  Q.  B.  D.  436. 

The  effect  of  the  decree  is  to  convert  a  tenancy  of  the  husband  and  wife  by 
entireties  into  a  joint  tenancy :   Thomley  v.  T.,  [1893]  2  Ch.  229. 

Property  held  on  trust  for  a  wife  it  she  should  survive  her  then  intended 
coverture  was  held  to  belong  to  her  absolutely  upon  decree  absolute  for 
dissolution  of  the  marriage  :  Be  Grawford's  Settlement,  Cooke  v.  Gibson, 
[1905]  1  Ch.  11. 

RESTITTJTION  OF  CONJUGAL  EIGHTS. 

By  the  Matrimonial  Causes  Act,  1884  (47  &  48  V.  o.  68),  s.  2,  a  decree  for 
restitution  of  conjugal  rights  is  not  in  future  to  be  enforced  by  attachment, 
but  where  the  application  is  by  the  wife,  the  Court  may  order  the  respondent 
to  make  to  her  such  periodical  payments  as  may  be  just,  which  order  may  be 
enforced  as  though  for  aUmony  in  a  suit  for  judicial  separation  ;  and  the 
Court  may  order  that  the  husband  shall,  to  the  satisfaction  of  the  Court, 
secure  to  the  wife  such  periodical  pajrment,  and  for  that  purpose  may  refer 
it  to  anyone  of  the  conveyancing  counsel  to  settle  a  proper  deed.  By  sect.  3, 
where  the  application  is  by  the  husband,  and  the  wife  is  entitled  to  any 
property,  either  in  possession  or  reversion,  or  is  in  receipt  of  any  profits  of 
trade  or  earnings,  the  Court  may  order  a  settlement  of  such  property  or  any 
part  thereof  for  the  benefit  of  the  petitioner  and  of  the  children  of  the 
marriage,  or  order  part  of  such  profits  or  earnings  to  be  periodically  paid  to 
the  petitioner,  or  for  the  benefit  of  the  children.  By  sect.  4  full  power  is 
given  to  the  Court  to  vary  its  order  from  time  to  time.  Under  sect.  3  the  Court, 
in  exercising  its  discretion,  will  take  into  consideration  the  general  conduct 
of  the  parties :  Swift  v.  S.,  [1891]  P.  129  ;  15  P.  D.  118 ;  but  it  has  no 
power  to  order  a  settlement  of  property  which  is  subject  to  a  restraint  on 
anticipation  :  Michell  v.  M.,  [1891]  P.  208,  C.  A. 

The  Court  will  not,  in  order  to  protect  the  wife's  right  to  alimony,  restrain 
the  husband  from  removing  his  property  out  of  the  jurisdiction  before  the 
order  has  been  made  :  Newton  v.  i\^.,  11  P.  D.  11 ;  but  where  the  order  had 
been  made,  and  it  had  been  referred  to  one  of  the  conveyancing  counsel  of 
the  Chancery  Division  to  drawthe  necessary  deed,  an  injunction  was  granted 
restraining  the  husband,  his  servants  and  agents,  from  dealing  with  certain 
of  his  property  until  the  execution  of  the  deed  :  Newton  v.  N.,  [1896]  P.  36. 


VOL    II.  3  0 


(928     )  [chap.  XXXVIII. 


CHAPTER  XXXVIII. 

INFANTS  AND  PEESONS  OF  UNSOUND  MIND  NOT  RO  FOUND 
BY   INQUISITION. 


Section  I. — ^Actions  by  or  against  Infants  or  Lunatics. 
1.  New  Next  Friend  of  Infant  Pit  in  room  of  one  deceased. 

Oedee  that  the  Pit  be  at  liberty  to  amend  his  writ  of  summons  by 
inserting  the  name  of  B.  as  his  next  friend  [or  if  after  judgment,  to 
name  B.  as  his  next  friend]  in  the  room  of  A.  deceased. 

For  the  like  order,  upon  the  Master's  certificate  finding  that  the  original 
next  friend  ought  to  be  removed,  to  amend  the  writ  of  summons  by  inserting 
the  name  of  X.  as  the  next  friend  of  the  infant  Pits  in  the  place  of  the 
above-named  Y.,  see  Hetherington  v.  Durant,  V.-C.  B.,  3  May,  1877,  A. 
969. 

For  form  of  appUcation,  see  D.  C.  F.  49. 

2.  New  Next  Friend  in  room  of  one  living,  on  giving  Security  for 

Costs. 

Order  that  upon  B.  [the  new  next  friend]  giving  security  to  answer 
the  Deft's  costs  up  to  this  time,  in  case  the  Court  should  think  fit  to 
award  any,  such  security  to  be  approved  by  the  Judge,  the  Pit  be  at 
liberty  to  amend  his  writ  of  summons  by  inserting  [as  in  Form  1, 
sup.]. 

For  orders,  on  notice  of  motion  by  the  infant  Pit's  solr,  for  new  next 
friend  in  the  room  of  one  living,  he  having  neglected  to  proceed  with  the 
cause,  but  without  security  for  costs,  see  Furtado  v.  F.,  9  July,  I84I,  A. 
1046 ;  6  Jur.  227  ;  Cox  v.  Wright,  11  W.  R.  870  ;  2  N.  R.  436. 

For  order  for  removal  of  next  friend,  see  Russell  v.  Sharpe,  1  Jac.  &  W. 
482  ;  Ward  v.  W.,  3  Mer.  706 ;  Peyton  v.  B<md,  1  Sim.  391 ;  Du  Puy  v. 
Welsford,  V.-C.  B.,  II  June,  1880,  A. ;  28  W.  R.  762  ;  42  L.  T.  730. 

And  as  to  consent  by  next  friend,  and  that  he  is  not  required  to  give 
security  for  costs,  see  Simpson  on  Infants,  382  ;  and  Fellows  v.  Barrett,  1 
Keen,  119. 

For  form  of  application,  see  D.  C.  F.  48. 

3.  Guardian  ad  litem  assigned  to  Lunatic,  on  his  Application,  where 

Committee  is  interested — 0.  xvi,  17. 

It  appearing  by  an  affidavit  of  &c.,  filed  &c.,  that  the  said  Deft  A. 
is  a  lunatic,  found  so  by  inquisition,  and  that  the  Deft  B.,  his  com- 
mittee, is  an  interested  party  in  the  said  action,  and  that  C.  is  a  fit  and 
proper  person  to  be  appointed  guardian  of  the  said  lunatic,  and  has 


SECT.  I.]    Actions  by  or  against  Infants  or  Lunatics.  929 

no  interest  in  the  subject-matter  of  tliis  action  [or  the  matters  in  the 
said  petition  referred  to]  adverse  to  the  said  Deft  A.,  and  upon  reading 
the  said  affidavit,  Order  that  the  said  B.  be  assigned  guardian  of  the 
said  Deft  A.,  by  whom  he  may  defend  this  action  [or  appear  upon  the 
said  petition]. 

Tor  order  directing  an  inquiry  as  to  competency  where  Pit  moved  to 
discharge  guardian  ad  litem,  appointed  to  non  compos,  on  the  ground  that 
he  was  really  compos,  see  Lee  v.  Ryder,  1  Feb.  1822,  B.  435. 

For  order,  on  Pit's  motion,  to  appoint  guardian  ad  litem  of  a  Deft  found 
lunatic  by  inquisition,  where  his  committee,  by  whom  he  had  defended,  had 
died,  and  a  new  committee  had  not  been  appointed,  see  Snook  v.  Watts, 
M.  R.,  20  Dec.  1860,  B.  2654. 

For  form  of  application,  see  D.  C.  F.  66. 

4.  Guardian  assigned  to  Infant  or  Non-compos  on  Pit's  Application 
where  no  Appearance  entered — 0.  xiii,  1. 
It  appearing  by  an  affidavit  of  &c.,  filed  &c.,  that  the  Deft  A.  is  an 
infant  [or  a  person  of  weak  or  unsound  mind  not  so  found  by  inquisi- 
tion], and  hath  been  duly  served  with  the  writ  of  summons  issued  in 
this  action  and  notice  of  this  application,  and  it  appearing  by  the 
certificate  of  the  Central  Office  dated  &c.,  that  the'said  Deft  hath  not 
entered  an  appearance  to  the  said  writ,  although  his  time  for  so  doing 
expired  upon  the  ^  day  of  ^  ;  and  upon  reading  the  said  affidavit 
and  certificate  and  an  affidavit  &c.  of  service  of  the  said  summons  on 
B.,  the  person  with  whom  the  Deft  A.  was  living  at  the  time  of  the 
service  of  the  said  writ  [If  infant  not  residing  with  his  father,  or 
guardian,  and  on  the  father  or  guardian  of  the  said  infant],  order,  that 
Mr.  — ■,  one  of  the  solrs  of  the  Supreme  Court,  be  assigned  guardian 
to  the  said  Deft  A.,  by  whom  he  may  appear  and  defend  this  action. 

An  infant  Deft  can  only  enter  an  appearance  by  his  guardian  ad  litem,  and 
no  order  for  his  appointment  is  necessary,  except  in  cases  where  the  infant 
fails  to  appear  (see  post,  pp.  935 — 6). 

For  order  discharging  guardian  ad  litem  to  Deft  of  unsound  mind,  he 
having  become  sane,  and  directing  the  receiver  in  the  cause  to  pay  his  costs 
as  between  soir  and  client,  see  Blyth  v.  Green,  M,  R.,  30  June,  1867,  A.  1176. 

The  order  for  assignment  under  0.  xin,  1,  of  guardian  ad  litem  to  a 
defendant  who  is  an  infant  or  of  unsound  mind  not  so  found  by 
inquisition  may  be  made  in  Chambers,  or  on  motion  ;  see  D.  C.  F.  66 
et  seq. 

A  guardian  ad  litem  to  a  Deft  of  unsound  mind  may  be  appointed  at  the  < 

instance  of  a  co-Deft  by  analogy  to  0.  xiii,  j) :  lie  Dawson,  41  Ch.  D.  415. 

Cons.  Ord.  7,  r.  3,  which  was  substantially  identical  with  O.  xin,  1, 
applied  where  the  infant  was  out  of  the  jurisdiction  :  see  O'Brien  v.  Mait- 
land,  4  D.  F.  &  J.  331  ;  and  in  Lambert  v.  Turner,  10  W.  R.  335  ;  31  L.  J. 
Ch.  494 ;  (followed  in  Turner  v.  Snowdon,  2  Dr.  &  Sm.  265),  V.-C.  K.,  where 
the  infant  had  been  served  ex  jur.,  and  the  Pit  had  at  the  same  time  served  a 
notice  on  the  father,  that  if  no  appearance  was  entered  for  the  infant  in  due 
time  an  application  would  be  made  to  the  Court  to  assign  a  guardian,  the 
Vice-Chancellor  allowed  the  order  to  be  drawn  up  without  any  further 
notice.  In  Cookson  v.  Lee,  15  Sim.  302,  where  the  Deft  had  appeared,  the 
Court  allowed  service  of  the  six  days'  notice,  required  then  as  now  by  the 
order  {v.  inf.  p.  936),  on  the  Deft's  solr. 

And  see  Dan.  126  et  seq.  ;  Simpson,  397  ;  D,  C.  F.  56, 
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6.  inquiry  whether  Pit  suing  as  a  person  of  unsound  mind  was 
compos  at  date  of  Writ. 

Order  that  the  following  inquiry  &c.,  1.  An  inquiry  whether  the 
Pit  J.  J.  was  on  the  —  day  of  —  competent  to  retain  Messrs.  —  to 
issue  the  said  summons  on  his  behalf,  and  if  not  whether  it  is  for  his 
benefit  that  this  action  should  be  prosecuted  in  his  name  by  the  said 

A.  H.  as  his  next  friend.  Summons  to  stand  over  until  the  said 
inquiry  has  been  answered. — Howell  v.  Lewis,  Kekewich,  J.,  12  Nov. 
1891,  A.  1503  ;  65  L.  T.  672. 

This  order  was  made  on  an  adjourned  summons  issued  by  the  Pit  J.  J. 
asking  to  be  struck  out  as  eo-Plt  on  the  ground  of  improper  joinder  as  a 
person  of  unsound  mind  and  without  his  authority. 

6.  Inquiry  whether  Action  proper  and  for  the  Infant's  Benefit. 

Order  that  the  following  &c. :  1.  An  inquiry  whether  this  action 
was  properly  instituted,  and  whether  it  would  be  fit  and  proper  and 
for  the  benefit  of  the  infant  Pits  that  this  action  should  be  further 
prosecuted  ;  and  in  case  it  shall  be  certified  that  it  would  be  for  the 
benefit  of  the  infant  Pits  that  further  proceedings  should  be  taken  in 
this  action ;  then  2.  An  inquiry  whether  D.  is  a  proper  person  to  be 
their  next  friend  ;  And  if  it  shall  be  certified  that  D.  is  not  a  proper 
person,  then  it  is  ordered  that  some  other  person  be  appointed  as  the 
next  friend  of  the  said  infants  to  have  the  conduct  of  this  action  in 
the  place  of  D. ;  And  in  the  meantime  it  is  ordered  that  all  further 
proceedings  in  this  action  be  stayed. — See  Fox  v.  Suwerkrop.  1  Beav. 
583 ;  and  see  Sale  v.  S.,  1  Beav.  586,  where  the  suit  was  dismissed 
without  reference. 

This  application  is  made  by  a  next  friend  pro  hoc  vice.  For  form,  see 
D.  C.  P.  50. 

For  order  staying  proceedings  in  a  suit  improperly  instituted  by  a  stranger, 
after  reference  on  father's  application,  see  Vertue  v.  Miller,  V.-C.  B.,  11  Feb. 
1871,  B.  715  ;  S.  C,  19  W.  R.  406. 

For  order,  on  certificate  that  it  was  not  fit  and  proper,  or  for  the  benefit  of 
the  infant  Pit,  that  the  action  should  be  further  prosecuted,  dismissing  the 
action  with  costs,  to  be  paid  by  the  next  friend,  see  Se  Elsom,  Thomas  v. 
Elsom,  V.-C.  H.,  5  July,  1877,  A.  1287  ;   1877,  W.  N.  177. 

•  7 .  Inquiry  which  of  Two  Actions  is  for  the  Benefit  of  the  Infant. 

Order  that  the  following  &c. :  1.  An  inquiry  whether  these  actions 
are  touching  the  same  matters  ;  And  if  so,  2.  An  inquiry  which  of 
these  actions  it  will  be  most  for  the  benefit  of  the  infant  Pits  to  pro- 
secute. And  after  such  inquiries  shall  have  been  made,  such  further 
order  shall  be  made  as  shall  be  just. — And  in  the  meantime  it  is 
ordered  that  all  further  proceedings  in  both  actions  be  stayed. — See 
Machett  v.  Baylis,  and  Stockman  v.  Baylis,  V.-C.  B.,  13  Jan.  1872, 

B.  66. 

For  form  of  application,  see  D.  C.  F,  51. 
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8.  Order  for  Stay  upon  Terms  of  the  less  heneficial  of  Two  Actions 

instituted  in  an  Infant's  Name. 

The  Judge  being  of  opinion  that  it  is  not  for  the  benefit  of  the  infant 
Pit  that  the  action  of  F.  v.  S.,  1874,  F.  42,  should  be  continued,  it  is 
ordered  that  the  Pits  in  the  said  action  of  F.  v.  S.,  &c.,  do  forthwith 
take  the  necessary  proceedings  for  staying  the  said  action  upon  the 
terms  that  the  next  friend  of  the  Pits  in  the  said  action  of  F.  v.  S.  pay 
to  the  Defts  their  costs  in  that  action,  such  costs  to  be  taxed  by  the 
taxing  master,  and  the  said  [next  friend]  is  to  be  at  liberty  to  apply  in 
this  action  to  provide  for  such  costs  and  his  own  costs  in  that  action. 
—See  Frost  v.  Ward,  V.-C.  H.  in  Chambers,  5  Feb.  1877,  A.  387. 

For  form  of  application,  see  D.  C.  F.  52. 

9.  Proceedings  in  Stranger's  Action  stayed  on  Payment  of  his  Costs — 

Next  Friend  in  Second  Action  discharged,  and  appointment  of 
New  Next  Friend  directed. 

Order  that  all  further  proceedings  in  the  first  action  be  stayed  ; 
And  it  is  ordered  that  the  Deft  do  pay  to  AV.,  the  next  friend  of  the 
infant  Pit,  the  said  Pit's  costs  of  the  first  action  and  of  and  relating 
to  this  application,  and  of  the  application  in  Chambers  to  appoint  a 
new  next  friend  hereinafter  directed,  to  be  taxed  &c. ;  And  it  is 
ordered  that  the  Deft  be  allowed  such  payment  of  the  said  costs  on 
passing  his  accounts  in  the  second  action  ;  And  it  is  ordered  that  the 
costs  of  the  Deft  of  the  first  action  be  costs  in  the  second  action  ; 
And  it  is  ordered  that  the  Pit  M.  be  discharged  from  being  the  next 
friend  of  the  infant  Pits  in  the  second  action  ;  And  it  is  ordered  that 
application  be  made  in  Chambers  for  leave  to  name  a  new  next  friend 
of  the  infant  Pits  in  the  second  action  in  the  place  of  the  said  M. — 
See  Staniland  v.  S.,  M.  K.,  21  Jan.  1864,  B.  109. 

It  is  convenient  and  loss  costly  to  give  leave  by  the  same  order  to  nomi- 
nate a  new  next  friend. 

For  order  staying  proceedings  in  the  first  of  two  suits  on  behalf  of  infants, 
for  the  same  purpose,  and  giving  conduct  of  the  second,  in  which  a  decree 
had  been  obtained,  to  next  friend  in  first  suit,  see  Kenyan  v.  Oregson,  M.  R., 
Feb.  8,  1866,  A.  341,  reported  as  Kenyan  v.  K.,  35  Beav.  300. 

For  form  of  application,  see  D.  C.  F.  52. 

10.  Infant  Pit  coming  of  Age  and  repudiating  Action,  made  Deft. 

Order  that  the  name  of  the  Pit  B.  (late  infant)  be  omitted  in  all 
future  proceedings  in  this  action  as  a  party  co-Pit  therein  ;  And  on 
the  application  of  counsel  for  the  remaining  Pits,  it  is  ordered  that 
the  name  of  the  said  B.  be  inserted  as  a  Deft  in  all  future  proceedings 
in  this  action. — Costs  of  all  parties  to  be  costs  in  the  action. — See 
Bicknell  v.  B.,  M.  R.,  30  April,  1863,  A.  1017  ;  32  Bea,v.  381 ;  Grove 
V,  Snowdon,  M,  R.,  19  Dec.  1871,  A,  3304, 
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11.  Amendment  by  striking  out  late  Infant  Pit,  who,  on  coming 

.of  Age,  repudiates  the  Action. 

Oedee  that  the  name  of  the  Pit  A.  (late  infant)  be  struck  out  as  a 
co-Pit  in  this  action. — See  Rawlings  v.  Pearson,  M.  E.,  10  July,  1862, 
B.  1403. 

For  form  of  application,  see  D.  C.  F.  53. 

12.  Order  to  take  Affidavit  off  the  File  in  proceedings  relating  to  an 

Infant. 

Oedee  that  the  affidavits  mentioned  in  the  schedule  hereto  be 
taken  ofi  the  file  for  the  purpose  only  of  enclosing  the  same  in  a  sealed 
packet  to  be  endorsed  "ReH.,H.  v.  H.,  19 — ,  H.  1892,  original  affidavits 
deposited  for  safe  custody  in  the  filing  department  of  the  Central 
Office  of  the  Supreme  Court  by  order  dated  &c.,  and  not  to  be  opened 
except  by  order  of  the  Judge."  And  such  packet  is  to  be  deposited 
in  accordance  with  such  endorsement.  And  it  is  ordered  that  the 
Pit  be  at  liberty  to  use  on  any  further  proceedings  hereia  the  office 
copies  of  such  affidavits  already  taken,  which  office  copies  are  to  be 
received  in  evidence  in  the  same  manner  as  though  the  originals  had 
remained  on  the  file. — See  Re  H.,  H.  v.  H.,  Warrington,  J.,  at 
Chambers,  16  Nov.  1905,  A.  4099. 

NOTES. 
ACTION   BY  INFANT — ^NBXT  FBIEND. 

By  0.  XVI,  16,  infants  may  sue  as  Pits  by  their  next  friend,  in  the  manner 

heretofore  practised  in  the  Ch.  Div. ;  and  may  in  like  manner  defend  any 

action  by  their  guardians  appointed  for  that  purpose. 

Authority  to       By  O.  XVI,  20,  before  the  name  of  any  person  is  used  as  the  next  friend  of 

Bolr  to  be         an  infant  he  must  sign  a  written  authority  to  the  solr  for  that  purpose  ;  and 

filed.  such  authority  is  to  be  filed  in  the  Central  Office  or  in  the  district  registry, 

if  the  cause  or  matter  is  proceeding  therein. 

For   instances   in    which,   under   special    circumstances,   the    written 

authority  was  allowed  to  be  filed  subsequently,  see  A.  G.  v.  Murray,  13 

W.  R.  65  ;  11  L.  T.  332  ;  1  Ch.  D.  89  ;  A.  G.  v.  WilUUre,  45  L.  J.  Ch.  53. 

The  name  of  a  next  friend,  which  has  been  used  without  his  consent,  may 

be  struck  out  on  his  appUcation  :   Ward  v.  W.,  6  Beav.  251,  n. 

As  to  such  person's  liability  for  costs,  see  S.  C.  ;  Bligh  v.  Tredgdt,  5 
Dr.  &  S.  74. 
Applications        Every  application  on  behalf  of  an  infant  must  be  made  by  a  next  friend : 
to  be  by  Gox  v.  Wright,  9  Jur.  N.  S.  981 ;  32  L.  J.  Ch.  770  ;  8  L.  T.  631 ;  2  N.  R. 

next  friend.      436  ;   11  W.  R.  870. 

Security  for         An  infant's  next  friend  is  not  required  to  give  security  for  costs  :  Hind  v. 
costs,  when.      Whitmore,  2  K.  &  J.  458  ;  Pennington  v.  Alvin,  1  Sim.  N.  S.  265  ;  Fellows  v. 
Barrett,  1  Ke.  119;  but  in  the  case  of  an  appeal  by  an  insolvent  next  friend 
security  may  be  required  :  Sivain  v.  Follows,  18  Q.  B.  D.  588. 
Suing  in  An  infant  who  cannot  procure  a  solvent  next  friend  may,  it  seems,  on 

formd  special  application,  obtain  an  order  for  leave  to  sue  by  a  next  friend  informd 

pauperis.  pauperis :  Lindsay  v.  Tyrrell,  2  D.  &  J.  7  ;  24  Beav.  124. 

Persons  The  next  friend  or  guardian  ad  litem  must  not  have  any  interest  in  the 

proper  to  be    proceedings  adverse  to  the  infant :   Gte  v.  O.,  12  W.  R.  187  ;  9  L.  T.  557  ; 
appointed.       Leese  v.  Knight,  10  W.  R.  711  ;  and  must  be  an  independent  person,  and 
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therefore  connection  with  the  exors  against  whom  an  admon  action  has  been 
brought  on  behalf  of  the  infant  is  a  ground  for  removing  him  :  Be  Burgess, 
B.  V.  Botkmdey,  23  Ch.  D.  243,  0.  A. 

A  Deft,  though  his  interests  are  identical  with  those  of  the  infant  Pit, 
cannot  act  as  next  friend :  Anon.,  11  Jur.  268 ;  8  Ch.  D.  591 ;  Lems  v. 
Nobbs,  26  W.  R.  631 ;  though  a  co-Deft  may  be  appointed  guardian  ad 
litem,  provided  he  has  no  conflicting  interest :  Bonsfield  v.  Grant,  11  W.  R. 
275  ;  and  see  Newman  v.  Selfe,  lb.  764. 

The  next  friend  of  the  Pit  is  not  a  proper  person  to  be  guardian  ad  litem 
to  the  infant  Deft :  Be  Quirk,  Q.  v.  Q.,  North,  J.,  21  Deo.  1889,  Reg.  Minutes, 
fo.  187 ;  nor  the  nominee  of  the  Deft  to  be  next  friend  of  the  Pit :  Be 
Burgess,  sup. 

A  married  woman  is  incapable  of  being  next  friend  or  guardian  ad  litem 
to  an  infant :  Be  Duke  of  Somerset,  Thynne  v.  St.  Maur,  34  Oh.  D.  465 ;  and 
so  is  a  person  out  of  the  jurisdiction  :  Anon.,  18  Jur.  770. 

By  O.  XVI,  21,  "  In  all  causes  or  matters  to  which  any  infant  or  person  Powers  of 
of  unsound  mind,  whether  so  found  by  inquisition  or  not,  or  person  under  next  friend 
any  other  disability,  is  a  party,  any  consent  as  to  the  mode  of  taking  generally, 
evidence  or  as  to  any  other  procedure  shall,  if  given  with  the  consent  of 
the  Court  or  a  Judge  by  the  next  friend,  guardian,  committee,  or  other 
person  acting  on  behalf  of  the  person  under  disability,  have  the  same  force 
and  effect  as  if  such  party  were  under  no  disability  and  had  given  such 
consent.    Provided  that  no  such  consent  by  any  committee  of  a  lunatic 
shall  be  valid  as  between  him  and  the  lunatic  unless  given  with  the  sanction 
of  the  L.  C.  or  Lords  Justices  sitting  in  Lunacy." 

Where  an  action  has  been  commenced  in  the  name  of  a  person  alleged  to  Denial  of 
be  of  unsound  mind  not  so  found,  by  a  next  friend,  and  such  person  denies  unsound 
that  he  is  of  unsound  mind,  and  applies  to  have  his  name  removed  from  the  mind, 
record,  the  Court  will  direct  an  inquiry  as  to  the  competency  of  the  person 
alleged  to  be  of  unsound  mind :  Howell  v.  Lewis,  40  W.  R.  88  ;  61  L.  J.  Ch. 
89  ;  65  L.  T.  672 ;  see  Form  5,  p.  930. 

The  next  friend  of  an  infant  Pit  or  guardian  ad  litem  of  an  infant  Deft  was  Next  friend 
not  a  party  to  the  action  within  O.  xxxi,  12,  and  was  therefore  not  com-  or  guardian 
pellable  to  make  discovery  as  to  documents  :  Be  Corsellis,  Lawton  v.  Elwes,  no  party  to 
52  L.  J.  Ch.  399  ;  31  W.  R.  414 ;  48  L.  T.  425 ;  Dyke  v.  Stephens,  30  Ch.  D.  proceedings. 
189 ;  or  to  answer  interrogatories  :  Ingram  v.  Little,  11  Q.  B.  D.  251.     And 
an  infant  Pit  or  Deft  could  not  be  compelled  to  answer  interrogatories : 
Mayor  v.  Collins,  24  Q.  B.  D.  361 ;  but  see  now  O.  xxxi,  29,  sup.  Vol.  I. 
p.  65. 

A  next  friend  is  not  allowed  to  appear  in  person  on  appeal :  Be  Hurst, 
Addison  v.  Tapp,  36  Sol.  Jo.  41 ;  C.  A.  1892 ;  neither  can  a  guardian  ad 
litem  appear  in  person  :  Murray  v.  Sitwell,  1902,  W.  N.  119  ;  Be  Berry, 
Berry  v.  Berry,  1903,  W.  N.  125. 

An  inquiry  may  be  directed,  on  the  application  of  theDeftorof  any  person  Inquiry  as 
acting  as  next  friend  pro  hdc  vice,  whether  the  action  is  fit  and  proper  and  to,  and  stay 
for  the  benefit  of  the  infant,  and  whether  the  next  friend  should  be  con-  °^>  proceed- 
tinued  :  Towsey  v.  Groves,  11  W.  R.  252  ;  1  N.  R.  226 ;  32  L.  J.  Ch.  225  ;  "'S^- 
9  Jur.  N.  S.  194 ;  Bichardson  v.  Miller,  1  Sim.  133  ;  Da  Costa  v.  D.,  1731, 
A.  272  ;  3  P.  Wms.  140. 

And  the  discretion  of  the  Judge  of  first  instance  in  directing  the  inquiry 
will  not  be  interfered  with  by  the  Court  of  Appeal :  Pensotti  v.  P.,  22  W,  R. 
461 ;   20  L.  T.  438. 

If  more  than  one  action  has  been  instituted  for  the  same  purpose  on 
behalf  of  an  infant,  an  inquiry  which  of  such  actions  is  most  for  the  infant's 
benefit  will,  before  decree,  be  directed :  see  Sullivan  v.  S.,  2  Mer.  40 ; 
Mortimer  v.  West,  1  Swa.  358  ;  and  Form  7,  sup. 

And  generally  the  action  in  which  the  mother  or  a  relative  is  a  next  friend 
will  be  preferred  to  that  of  a  stranger,  and  allowed  to  proceed  while  the 
other  is  stayed  :  Harris  v.  LigMfoot,  10  W.  R.  31 ;  Virtue  v.  Miller,  19  W.  R. 
406 ;  Staniland  v.  S.,  sup.  Form  9,  p.  931 ;  or  the  conduct  of  the  stranger 
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next  friend's  action,  in  which  judgment  has  been  first  obtained,  may  be  given 
to  the  relative  next  friend  :  Frost  v.  Ward,  2  D.  J.  &  S.  70 ;  Form  8,  p.  930. 

It  is  often  for  the  infant's  benefit  that  proceedings  should  not  be  carried 
on  by  a  next  friend  who  is  friendly  to  the  accounting  Deft,  and  leave  was 
given  to  the  next  friend  in  another  action  to  apply  for  the  conduct  of  the 
friendly  action  in  which  a  judgment  had  first  been  obtained :  Kenyan  v.  K., 
35  Beav.  300 ;    Virtue  v.  Miller,  sup. 

But  although  there  is  full  jurisdiction  to  stay  an  action  which  has  been 
improperly  instituted  on  behalf  of  an  infant,  the  inquiry  should  not  be 
directed  with  the  judgment  [e.g.,  for  accounts),  so  as  to  make  the  answer  to 
the  inquiry  dependent  on  the  result  of  the  judgment :  Clayton  v.  Clarke, 
3  D.  F.  &  J.  682 ;  and  an  objection  that  the  proceedings  are  not  for  the 
infant's  benefit  must  be  made  before  the  hearing  :  Lacy  v.  Burchnall, 
10  L.  T.  408 ;  3  N.  R.  293. 

If  on  the  result  of  the  inquiry  it  appears  that  the  action  is  unnecessary  or 
improper  it  will  be  stayed ;  or  if  beneficial  to  the  infant,  but  the  person 
instituting  it  as  next  friend  be  unfit  to  conduct  it,  he  will  be  removed,  and  a 
new  next  friend  will  be  substituted  in  his  place :   see  Nalder  v.  Hawkins, 

2  M.  &  K.  243 ;  Hetherington  v.  Durani,  sup.  p.  928. 

It  will  not,  however,  be  stayed  upon  a  mere  allegation  of  improper 
motives,  especially  where  the  next  friend  is  a  nominee  of  the  infant's  father  : 
Oravatt  v.  Tann,  15  W.  R.  83. 

In  an  admon  action,  where  some  of  the  Defts,  partners  of  the  testator, 
offered  to  pay  the  Pit's  claim  and  costs,  the  Court  refused  to  stay  proceed- 
ings, there  being  an  infant  Deft,  whose  rights  must  be  provided  for :  Clegg 
V.  C,  L.  R.,  Ir.  118. 

In  the  P.  Div.,  before  appointing  a  guardian  to  an  infant  for  the  purpose 
of  instituting  proceedings  on  his  behalf,  the  matter  has  been  referred  to  the 
registrar  to  ascertain  whether  the  proceedings  are  for  his  benefit :  Be 
Chaplin,  L.  R.  1  P.  &  M.  328 ;  and  where  the  proceedings  affected  the  mother 
the  order  was  not  made  until  she  had  been  cited  to  show  cause  against  the 
order :   The  Goods  of  Jenkins,  L.  R.  1  P.  &  M.  690. 

As  to  the  form  of  order  where  proceedings  have  been  taken  in  an 
action  after  it  has  become  defective  by  the  birth  of  an  infant  Deft  who  is 
a  necessary  party,  see  Peter  v.  Thomas  P.,  26  Ch.  D.  181 ;  sup.  Vol.  I. 
p.  115. 

When  an  infant,  on  attaining  twenty-one,  repudiates  an  action,  his 
repudiation  relates  back  to  the  commencement  of  the  action,  and  overrides 
everything  done  in  it :  Dunn  v.  D.,  7  D.  M.  &  G.  25  ;  3  Drew.  17. 

On  his  application  after  attaining  twenty-one,  the  record  may  be  altered 
by  striking  out  his  name  as  Pit,  and  (on  the  application  of  the  remaining 
Pits)  by  inserting  his  name  as  a  Deft  in  all  future  proceedings  :  see  Bicknell 
V.  B.,  32  Beav.  381 ;  Bawlings  v.  Pearson,  sup.  Forms  10,  11,  pp.  931,  932. 

And  see  sup.  Chap.  XXXIV.,  "  Teansfbb,  Consolidation,  and 
Removal,"  pp.  790  et  seq. 

A  next  friend  will  not  be  removed  merely  because  he  is  connected  with 
the  Defts  by  being  clerk  to  their  solr :  Lloyd  v.  Davies,  10  Jur.  N.  S.  1041 ; 

3  N.  R.  700  ;  10  L.  T.  183  ;  nor  because  he  is  nearly  related  to  the  Deft : 
Piffard  v.  Beeby,  14  W.  R.  948 ;  nor  is  relationship  to  an  accounting  party 
in  the  suit  per  se  a  ground  for  his  removal :  Sandford  v.  jS.,  11  W.  R.  336  ; 
9  Jur.  N.  S.  298  ;  8  L.  T.  194 ;  but  see  Piffard  v.  Beeby,  sup. 

The  Court  has  jurisdiction  to  remove  a  next  friend  for  improperly  con- 
ducting the  action,  but  he  is  entitled  to  an  opportunity  of  being  heard : 
Re  Oorsellis,  Lawton  v.  Elwes,  32  W.  R.  965  ;  50  L.  T.  703 ;  and  he  may  be 
removed  if  he  improperly  refuses  to  appeal :  Du  Puy  v.  Welsford,  28  W.  R . 
762  ;   42  L.  T.  730. 

The  fact  that  an  action  has  been  brought  on  behalf  of  an  infant  without 
communication  with  the  father,  and  without  his  knowledge,  is  sufficient 
ground  for  removing  the  next  friend  :  Woolfv.  Pemherton,  6  Ch.  D.  19 ;  37 
%.  T.  328  ;  35  W.  R.  873  ;  but  even  though  the  action  was  brought  with  the 
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authority  of  the  father,  the  next  friend,  not  having  acted  improperly,  was 
removed  after  the  father's  death,  and  the  mother  of  the  infant  substituted 
as  next  friend  on  her  application :  Hutchinson  v.  Norwood,  31  Ch,  D. 
237. 

Upon  the  death  of  a  next  friend  the  infant's  nearest  paternal  relative  is  New  next 
entitled  to  nominate  a  new  next  friend,  and  the  order  is  obtained  of  course  friend, 
without  any  affidavit  of  fitness  :   Talbot  v.  T.,  17  Eq.  347  ;  and  see  Dan, 
122 ;  D.  C.  F.  48. 

On  the  marriage  of  a  Pit,  sister  and  next  friend  of  the  infant  co-Pits,  the 
Court  ordered  a  new  next  friend  (not  the  husband)  to  be  appointed,  and  the 
former  next  friend  and  her  husband  to  be  made  Defts  :  Jones  v.  J.,  17 
W.  R.  1003. 

Where  an  aotion  has  been  properly  instituted  and  conducted  by  a  Costs  of 
next  friend  in  the  interests  of  an  infant  the  latter  will  be  bound  to  next  friend, 
indemnify  the  next  friend  against  costs,  charges,  and  expenses  properly 
incurred  in  the  aotion  even  though  it  be  unsuccessful ;  but  the  Court 
will  not  declare  a  charge  in  respect  of  such  costs  on  the  infant's  property 
where  the  Court  is  not  administering  the  infant's  estate:  Steedeny.  Walden, 
[1910]  2  Ch.  393. 

A  next  friend  instituting  an  action  which  is  not  for  the  benefit  of  the 
infant  may  be  deprived  of  his  costs  up  to  judgment :  Clayton  v.  Clarice, 
3  D.  P.  &  J.  682  ;  Pritchard  v.  Roberts,  17  Eq.  222  ;  or  if  the  action  is  un- 
necessary and  improper,  and  the  next  friend  might  with  reasonable  care  have 
known  it  to  be  so,  he  is  liable  to  pay  the  costs  personally  :  Campbell  v.  C, 
2  My.  &  Cr.  25 ;  Pearce  v.  P.,  9  Ves.  548  ;  Re  Elsom,  Thomas  v.  Elsom, 
1877,  W.  N.  177 ;  Simpson,  Infants,  pp.  391,  392 ;  and  see  Palmer  v. 
Walesby,  3  Ch.  732  ;  Re  Fish,  Bennett  v.  B.,  [1893]  2  Ch,  413,  422,  C.  A. ; 
Re  Hicks,  Lindon  v.  Hemery,  1893,  W.  N.  138. 

The  order  for  the  next  friend  to  pay  costs  is  final  against  him  personally, 
unless  the  question  how  they  are  to  be  borne  is  reserved  in  the  order  :  Caley 
V.  C,  25  W.  R.  528. 

The  next  friend  of  an  infant  cannot  have  costs  as  between  solr  and  client 
out  of  a  fund  to  which  the  infant  is  only  entitled  in  reversion  ;  in  such  a  case 
party  and  party  costs  only  will  be  allowed,  and  the  next  friend  will  be  at 
liberty  to  apply  for  the  difference  when  the  reversion  falls  in  :  Damant  v. 
Hennell,  33  Ch.  D.  224  ;  Re  Burton,  B.  v.  B.,  1887,  W.  N.  106. 

Though  a  next  friend  of  an  infant  is  not  required  to  give  security  for  costs, 
a  retiring  next  friend  may  be  required  to  give  security  or  to  satisfy  the 
Court  that  the  new  next  friend  is  of  substance  and  respeotabihty :  Daven- 
port V.  D.,  1  S.  &  S.  101 ;  Harrison  v.  H.,  5  Beav.  130. 

ACTION  AGAINST  INFANT — GUARDIAN  AS  LITEM. 

By  0.  IX,  4,  in  the  case  of  an  infant  Deft,  service  on  his  father  or  guardian.  Service, 
or,  if  none,  then  upon  the  person  with  whom  the  infant  resides,  or  under 
whose  care  he  is,  shall,  unless  otherwise  ordered,  be  deemed  good  service  on 
the  infant ;  provided  that  the  Court  or  Judge  may  order  that  service  made 
or  to  be  made  on  the  infant  shall  be  deemed  good  service. 

Service  at  the  house  of  an  infant's  mother  and  stepfather  (see  Hitch  v. 
Wells,  8  Beav.  576),  and  in  the  case  of  an  undergraduate,  service  on  the 
head  of  his  college,  have  been  held  sufficient :  Christie  v.  Cameron,  2  Jur. 
N.  S.  635 ;  25  L.  J.  Ch.  488 ;  4  W.  R.  689. 

By  O.  XVI,  18,  "An  infant  shall  not  enter  an  appearance  except  by  his  Api^earanco. 
guardian  ad  litem.    No  order  for  the  appointment  of  such  guardian  shall  be 
necessary,  but  the  solr  appl3dng  to  enter  such  appearance  shall  make  and 
file  an  affidavit  in  the  Porm  No.  8  in  Appendix  A.  Part  II.,  with  such 
variations  as  circumstances  may  require." 

By  r.  19,  "  Every  infant  served  with  a  petition  or  notice  of  motion,  or 
summons  in  a  matter,  shall  appear  on  the  hearing  thereof  by  a  guardian 
(fd  lit^m  in  all  cases  in  whigh  the  appointment  of  a  special  guardian  is  not 
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provided  for.  No  order  for  the  appointment  of  such  guardian  shall  be 
necessary,  but  the  solr  by  whom  he  appears  shall  previously  make  and  file 
an  affidavit  as  in  the  last  rule  mentioned." 

By  O.  xni,  1,  "  Where  no  appearance  has  been  entered  to  a  writ  of 
summons  for  a  Deft  who  is  an  infant,  or  a  person  of  unsound  mind  not  so 
found  by  inquisition,  the  Pit  shall,  before  further  proceediiig  with  the 
action  against  the  Deft,  apply  to  the  Court  or  a  judge  for  an  order  that  some 
proper  person  be  assigned  guardian  of  such  Deft,  by  whom  he  may  appear 
and  defend  the  action.  But  no  such  order  shall  be  made  unless  it  appears 
on  the  hearing  of  such  application  that  the  writ  of  summons  was  duly  served, 
and  that  notice  of  the  application  was,  after  the  expiration  of  the  time  for 
appearance,  and  at  least  six  clear  days  before  the  day  in  such  notice  named 
for  hearing  the  application,  served  upon  or  left  at  the  dwelling-house  of  the 
person  with  whom  or  under  whose  care  such  Deft  was  at  the  time  of  serving 
such  writ  of  summons  ;  and  also  (in  the  case  of  such  Deft  being  an  infant 
not  residing  with  or  under  the  care  of  his  father  or  guardian)  served  upon  or 
left  at  the  dwelUng-house  of  the  father  or  guardian,  if  any,  of  such  infant, 
unless  the  Court  or  Judge  at  the  time  of  hearing  such  application  shall 
dispense  with  such  last-mentioned  service."  As  to  mode  of  application, 
V.  sup.  p.  930. 

By  analogy  to  this  rule,  a  guardian  ad  litem  to  a  Deft  may,  if  necessary, 
be  appointed  at  the  instance  of  a  co-Deft :  Re  Dawson,  Joh/nsUm  v.  Hill,  41 
Ch.  D.  415. 

And  the  rule  is  applicable  to  procedure  by  originating  summons :  Be 
Pepper,  53  L.  J.  Ch.  1054 ;  50  L.  T.  580 ;  32  W.  R.  765. 

It  is  to  be  observed  that  under  this  rule  the  Pit  is  compelled  to  apply  for 
the  appointment  of  a  guardian.  The  old  rule  was  permissive  :  see  Taylor  v. 
Pede,  29  W.  R.  627  ;  44  L.  T.  514. 

Where  the  Pit  signs  judgment  for  default  of  appearance,  not  knowing  that 
the  Deft  is  an  infant,  it  is  a  matter  entirely  for  the  discretion  of  the  Court 
whether  such  judgment  should  be  set  aside :  Furnival  v.  Brooke,  49  L.  T. 
134. 

As  to  procedure  by  motion  for  judgment  or  notice  of  trial  against  an 
infant  Deft,  v.  sup.  Vol.  I.  p.  178. 


Section  II. — Showing  Cause  against  Judgment. 

1.  Judgment  Nisi  against  Infant. 

And  this  judgment  is  to  be  binding  on  the  Deft,  the  infant,  unless 
on  being  served,  after  he  shall  have  attained  the  age  of  twenty-one 
years,  with  subpcena  to  show  cause  against  this  judgment,  he  shall 
within  six  months  from  the  service  of  such  subpoena  show  unto  this 
Court  good  cause  to  the  contrary. — Lucas  v.  Glark,  V.-C.  W.,  5  Nov. 
1864,  B.  2507. 


2.  Judgment  Absolute  against  late  Infant. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  who  alleged  that  the  Deft 
A.  attained  the  age  of  twenty-one  years  on  the  —  day  of  — ,  and  that 
the  said  Deft  was  on  the  —  day  of  —  duly  served  with  a  subpoena  to 
show  cause  against  the  judgment  dated  &c.,  as  by  the  affidavit  of  &c., 
filed  &c.,  appears,  and  no  cause  having  been  shown  to  the  contrary 
thereof,  as  by  the  registrar's  certificate  also  appears,  and  upon  reading 
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the  said  judgment,  affidavit,  and  certificate  [Enter  usual  evidence  of 
age],  This  Court  doth  order  that  the  said  judgment  be  made  absolute 
against  the  Deft  A.  [and  if  for  foreclosure,  that  the  Deft  A.  do 
henceforth  stand  absolutely  debarred  and  foreclosed  &c.]. — See 
Steward  v.  Fish,  M.  K.,  18  Jan.  1872,  B.  202  ;  Fell  v.  Jachson,  V.-C.  E., 
27  Nov.  1823,  A.  143. 

For  order  on  motion  by  infant  on  coming  of  age  for  leave  to  put  in  new 
answer,  see  Kelsall  v.  K.,  L.  C.  1833,  A.  913 ;  2  M.  &  K.  409 ;  and  see 
Codrington  v.  Johnstone,  V.-C.  E.,  26  Nov.  1834,  A.  351. 

For  forms  of  subpoena  to  show  cause,  see  A.  P.  II.,  Appx.  J.  No.  7,  B.,  and 
O.  XVI,  16,  note.  The  subpoena  is  not  to  be  served  till  the  infant  is  twenty- 
one. 

3.  Foreclosure  Absolute  against  Infant  on  Payment  of  his  Costs. 

Upon  motion  &c.,  by  counsel  for  the  Pit,  who  alleged  &c.,  and  upon 
hearing  counsel  for  the  Deft  A.  B.,  an  infant,  by  C.  D.,  his  guardian, 
and  upon  reading  &c.,  and  the  Pit,  by  his  counsel,  ofiering  to  pay  to  the 
guardian  of  the  said  infant  Deft,  £ —  for  his  costs  of  this  action,  and 
£ —  towards  the  said  infant's  costs  of  the  plan  and  terrier  of  the  B. 
Estates,  upon  an  order  being  now  made  absolutely  foreclosing  the  said 
infant  Deft  as  if  he  were  of  age,  and  without  reserving  to  him  the  right 
to  show  cause  against  the  said  judgment  within  six  months  after  ser- 
vice of  notice  of  the  said  judgment  on  him,  after  he  shall  have  attained 
the  age  of  twenty-one  years  ;  And  this  Court  being  of  opinion  that  it 
wUl  be  for  the  benefit  of  the  infant  Deft  that  the  said  offer  should 
be  accepted,  and  that  such  order  absolutely  foreclosing  him  without 
reserving  to  him  such  right  as  aforesaid  should  now  be  made.  Doth 
Declare  that  it  will  be  for  the  benefit  of  the  infant  Deft  to  accept  such 
offer,  and  that  such  order  absolutely  foreclosing  him  should  now  be 
made  without  reserving  such  right  as  aforesaid  ;  And  doth  order  that 
the  Defts  do  henceforth  stand  absolutely  foreclosed,  &c. — Barnard  v. 
Bowyer,  North,  J.,  1  Aug.  1887,  A.  1961. 


i.  Foreclosure  Nisi — Conveyance  when  Infant  attains  Twenty-one — 
Day  to  show  Cause. 

Declare  as  in  ordinary  equitable  mortgage  action. — Take  usual 
account. — Declare  that  what  shall  be  certified  to  be  due  is  a  charge 
upon  the  said  hereditaments. — Usual  redemption  provision — in 
default  foreclosure,  and,  in  case  of  foreclosure.  Declare  Pit  wUl  be 
absolutely  entitled  to  the  said  hereditaments,  and  to  have  an  absolute 
conveyance.  Direct  Defts  to  deliver  up  possession,  and  also  (as  to 
infant  Deft  on  attaining  twenty-one)  to  execute  conveyance. — Usual 
provision  for  infant  Deft  to  show  cause  against  judgment  within 
six  months  after  service  of  subpoena  &c. — Mellor  v.  Porter,  Kay,  J., 
14  Dec.  1883,  B.  1763  ;  S.  C,  25  Ch.  D.  158. 
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5.  Foreclosure  ofEquitahle  Mortgage  against  unborn  Infant  Children 
of  Third  Mortgagee — Siich  unborn  Infants  declared  Trustees — 
Person  appointed  to  Convey. 
Depts  W.  p.  and  W.  J.  H.  (mortgagors)  by  their  counsel  not  desiring 
to  redeem  the  premises  assigned  by  the  deed  of  30  June,  1870,  in  the 
pleadings  mentioned,  and  submitting  to  an  immediate  foreclosure 
order.  Direct  foreclosure  of  Defts  W.  P.  and  W.  J.  H. — Direct  Defts 
J.  L.  (second  mortgagee)  to  redeem  in  six  months  or  be  foreclosed. — • 
Direct  Defts  A.  W.  C.  W.  and  C.  W.  (third  mortgagees)  or  redeem  in 
three  months  or  be  foreclosed. — But  in  default  of  such  last-mentioned 
payment  being  made,  This  Court  doth  declare  that  the  Pits  (first  nwrt- 
gagees)  will  be  entitled  to  the  said  hereditaments  free  and  clear  of  and 
from  all  right,  title,  interest  and  equity  of  redemption  of  the  last- 
named  Defts  of,  in,  and  to  the  same,  and  in  that  case  This  Court  doth 
declare  that  the  interests  of  all  and  every  child  hereafter  to  be  born  of 
the  Deft  A.  W.  C.  W.  will  be  interests  of  a  trustee  within  the  meaning 
of  the  Trustee  Act,  1850  (now  1893),  And  doth  hereby  appoint  H.  H., 
of  the  N.  P.  Bank  of  England  in  the  city  of  G —  to  convey  on  their 
behalf  such  interests  accordingly  to  the  Pits  free  from  all  right  or 
equity  of  redemption  of  any  such  child  or  children. — See  Coleman  v. 
LlewelUn,  Pearson,  J.,  14  May,  1884,  A.  1575. 

6.  Foreclosure  of  Equitable  Mortgage  against  Infant  Heir-at-Law — 
Infant  declared  a  Trustee — Person  appointed  to  convey. 

Usual  account ;  And  upon  the  Defts  paying  to  the  Pits  what  shall 
be  certified  to  be  due  to  them  &c.,  within  &c.,the  Pits  to  deliver  up  all 
deeds  &c.  ;  Declare,  that  in  default  of  such  payment  by  the  time  afore- 
said the  Pits  will  be  entitled  to  the  said  hereditaments  free  and  clear 
of  and  from  all  right,  title,  interest,  and  equity  of  redemption  of, 
in,  and  to  the  same,  and  to  have  an  absolute  conveyance  thereof 
accordingly  ;  And  in  that  case,  declare  that  the  infant  Deft  P.  will  be 
a  trustee  within  the  meaning  of  the  Trustee  Act,  1850  (now  Trustee 
Act,  1893),  for  the  Pits  of  the  hereditaments  in  the  statement  of  claim 
mentioned  ;  And  thereupon  it  is  ordered  that  the  Deft  C.  (executrix 
of  deceased  mortgagor  and  mother  of  Infant),  on  her  own  behalf  and  on 
behalf  of  the  said  Infant  Deft,  do  execute  a  conveyance  thereof  to  the 
Pits,  such  conveyance  to  be  settled  by  the  Judge  in  case  the  parties 
difier.— Liberty  to  apply.— Foster  v.  Parker,  M.  K.,  25  Jan.  1878,  A. 
147  ;  8  Ch.  D.  147. 

In  this  case  the  legal  estate  had  descended  on  the  infant  heir  by  reason  of 
the  disclaimer  of  the  trustees  of  the  m\\ ;  but  in  Backhouse  v.  Hornsey, 
M.  R.,  20  Dec.  1880,  A.  1459  (referred  to  in  Mellor  v.  Porter,  sup.  p.  937), 
which  was  the  case  of  an  equitable  mortgage  where  the  legal  estate  was 
vested  in  the  infant  heirs  of  the  mortgagor,  the  judgment  contained  a 
direction  that  the  infant  Defts,  upon  attaining  twenty-one,  should  execute 
a  proper  conveyance  to  he  settled  by  the  Judge,  and  gave  a  day  to  show 
cause, 
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Where  the  devolution  of  the  mortgagee's  estate  has  occurred  subsequently 
to  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  this  form  will  generally 
be  inapplicable  :  v.  inf.  pp.  1182,  1353. 

For  orders  for  mortgage  of  a  lunatic's  estate,  and  for  the  exercise  by  the 
committee  on  behalf  of  a  lunatic  mortgagee  of  the  power  of  sale  contained 
in  the  mortgage  and  reahzation  of  the  amount,  see  Elmer,  Lunacy,  209, 
210. 

NOTES. 
IMPEACHINQ   AND   SHOWING   CAUSE  AGAINST  JTDGMENT. 

Infant  Plaintiff. 

In  general,  an  infant,  either  Pit  or  Deft,  is  as  much  bound  by  a  judgment  Infant  when 
as  an  adult :  Gregory  v.  Molesworth,  3  Atk.  626 ;  Sheffield  v.  D.  Buckingham,  bound  by 
West,  684 ;  Bennet  v.  Lee,  2  Atk.  531 ;  Simpson,  407 ;  even  though   it  judgment, 
has  been  irregularly  obtained,  especially  when  acquiesced  in  for  some  time 
and  acted  upon  in  subsequent  proceedings  :  see  M orison  r.  M.,i  My.  &  Cr. 
216. 

But  under  extraordinary  circumstances  (as  of  fraud,  gross  negligence, 
error,  or  new  matter),  an  infant  Pit  has  been  allowed  to  show  cause  against 
a  decree  dismissing  his  bill ;  see  Napier  v.  L.  Effingham,  2  P.  Wms.  402  ; 
4  Bro.  P.  C.  340 ;  Carew  v.  Johnsicm,  2  Sch.  &  Lef.  280,  292 ;  and  this 
appUes  to  infant  Defts  also. 

He  is  not  to  suffer  by  negligence  or  want  of  knowledge  on  the  part  of  his 
next  friend,  and  may  impeach  a  judgment  founded  on  error  in  the  facts, 
without  being  required  to  produce  the  usual  evidence  that  the  facts  relied  on 
were  not  known,  and  could  not  have  been  discovered  with  reasonable 
diligence :   Re  Hoghton,  H.  v.  Fiddey,  18  Eq.  573. 

Though  in  general  bound  by  the  acts  of  his  solicitor  (Tillotson  v.  Hargrave, 
3  Madd.  495),  an  infant  has  been  held  not  bound  by  a  submission  or  offer 
contained  in  his  bill  by  the  mistake  of  persons  acting  on  his  behalf :  Serle  v. 
St.  Eloy,  2  P.  Wms.  386 ;  nor,  it  has  been  said,  is  he  to  be  prejudiced  by  the 
prayer  being  improperly  framed  :    Walker  v.  Taylor,  8  Jur.  N.  S.  681,  682. 

In  matters  relating  merely  to  procedure,  or  to  the  conduct  of  the  action.  Matters  of 
the  next  friend  or  guardian  is  competent,  with  the  consent  of  the  Court,  to  procedure. 
act  so  as  to  bind  the  infant :  0.  xvi,  21,  sup.  p.  933. 

An  infant  Pit  coming  of  age  during  the  progress  of  the  action,  and  dis-  Co-Pit. 
approving  of  the  proceedings,  cannot  appear  by  counsel  separately  from  his 
co-Pits,  and  can  only  repudiate  by  making  a  special  application  for  the 
purpose  :   Ballard  v.  White,  2  Ha.  158. 

Infant  Defendant — Day  to  show  Cause. 

Independently  of  the  right  of  an  infant  Deft,  without  waiting  till  he  came  General  rule, 
of  age,  to  impeach  by  original  bill  a  decree  obtained  against  him  by  fraud 
and  collusion,  or  error  {Richmond  v.  Tayleur,  1  P.  Wms.  734 ;  Loyd  v. 
Mansell,  2  P.  Wms.  73  :  Carew  v.  Johnston,  2  Sch.  &  Lef.  292  ;  Shepherd 
V.  D.  Biickingham,  West,  685),  a  day  six  months  after  he  came  of  age  was 
given  to  him  to  show  cause  against  a  decree  :  Simpson,  408  ;  Dan.  128, 
129. 

Although,  according  to  the  general  lule,  an  infant  on  coming  of  age  was 
entitled  to  put  in  a  new  answer  raising  a  different  case  ;  and  under  special 
circumstances  leave  has  been  given  to  the  infant  before  coming  of  age  to 
put  in  a  new  answer,  and  make  a  better  defence  (see  Bennet  v.  Lee,  2  Atk. 
629  ;  Savage  v.  Carroll,  1  Ba.  &  Be.  548) ;  this  was  not  allowed  in  foreclosure 
suits  (see  Kelsall  v.  K.,  2  M.  &  K.  409,  414),  and  the  infant  was  not  per- 
mitted at  twenty-one  to  unravel  the  account,  nor  even  to  redeem,  but  was 
confined  to  showing  errors  in  the  decree  :  Mallack  v.  Oalton,  3  P.  Wms.  352  ; 
and  see  Lyne  v.  Willis,  Ib.n. ;  Bp.  Winton  v.  Beavor,  3  Ves.  317  ;  Williamson 
V.  Gordon,  19  Ves.  114, 
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In  actions  by  or  against  an  infant,  and  also  in  actions  against  him  as  lieir 
to  any  deceased  ancestor,  a  dilatory  plea  might  be  put  in  by  either  party 
praying  that  the  parol  might  demur,  i.e.,  that  proceedings  be  stayed  until  the 
infant  had  attained  his  full  age  :  see  Flasket  v.  Beeby,  4  East,  485  ;  Price  v. 
Carver,  3  My.  &  Or.  157,  161,  162. 

By  the  Debts  Recovery  Act,  1830  (11  G.  IV.  &  1  W.  IV.  c.  47),  s.  11, 
under  decree  for  sale  for  payment  of  debts,  the  Court  may  direct  and 
compel  infants  to  convey  absolutely ;  and  by  sect.  12,  life  tenants  or  persons 
having  limited  interests  may  be  directed  to  convey  the  fee  simple  or  other 
the  whole  interest. 

For  orders  under  sect.  11,  upon  an  infant  heir  to  convey,  see  Mitchell  v. 
Reynolds,  V.-C.  P.,  21  Nov.  1851,  B.  67 ;  and  under  the  Debts  Recovery 
Act,  1839  (2  &  3  V.  c.  60),  s.  1  (extending  the  provisions  of  11  G.  IV.  &  1 
W.  IV.  c.  47,  ss.  11,  12,  to  authorizing  mortgages  as  well  as  sales  of  the 
estates  of  infant  devisees),  see  Powell  v.  Lewis,  V.-C.  P.,  20  Dec.  1851, 
B.  164. 

Sect.  11  of  1  W.  IV.  c.  47,  has  been  held  not  to  affect  the  infant's  right 
to  a  day  to  show  cause  against  the  decree  (including  a  decree  of  foreclosure) 
except  in  cases  where  the  legal  estate  of  property  was  by  the  decree  taken 
from  the  infant  and  ordered  to  be  sold  for  payment  of  debts  due  to  the 
general  creditors  of  a  deceased :  Price  v.  Carver,  3  My.  &  Cr.  157,  163 
(a  case  of  equitable  mortgage) ;  Kelsall  v.  K.,  2  M.  &  K.  409  ;  Scholefield  v. 
Heafield,  7  Sim.  670 ;  8  Sim.  470. 

And  accordingly  the  right  to  a  day  to  show  cause  was  hold  to  remain 
unaffected  in  suits  in  which  the  decree  required  some  act  to  be  performed 
by  the  infant,  e.g.,  the  execution  of  a  conveyance,  as  in  a  suit  for  foreclosure 
of  an  equitable  mortgage  :  Walsh  v.  Trevanion,  16  Sim.  181  ;  Pish.  Mort. 
p.  1010. 

Where  a  sum  had  been  directed  in  a  creditor's  suit  to  be  raised  by  mort- 
gage by  an  infant  for  payment  of  his  ancestor's  debts,  the  Court  held  it  had 
not  jurisdiction,  under  1  W.  IV.  c.  47,  and  2  &  3  V.  c.  60,  to  extend  the 
sum  so  as  to  include  money  for  repairs,  though  necessary  in  order  to  obtain 
an  advance  upon  mortgage,  which  was  more  beneficial  to  the  infant  than 
a  sale  :  Hill  v.  Maurice,  1  Dr.  &  S.  214.  The  costs  of  an  action  to  execute 
the  trusts  of  a  will  may  be  raised  by  mortgage  or  sale :  Mandeno  v.  M., 
Kay,  ii. 

Por  cases  in  which,  under  the  above  Acts,  a  sale  or  mortgage  to  pay  debts 
and  conveyance  has  been  directed,  and  conveyance  by  infant  enforced,  or 
directed  to  be  made  on  his  behalf,  see  Scholefield  v.  Heafield,  Holme  v. 
Williams,  8  Sim.  470,  557 ;  Penny  v.  Pretor,  9  Sim.  135 ;  Smethurst  v. 
Longworth,  2  Ke.  603  ;  Price  v.  Carver,  3  My.  &  Cr.  157,  163 ;  Mahon  v. 
Dawson,  2  Dr.  &  W.  286 ;  Miller  v.  Knight,  1  Ke.  129  ;  Thomas  v.  Owynne, 
8  Beav.  312  ;  9  Beav.  275 ;    Walters  v.  Jackson,  12  Sim.  278. 

The  Acts  11  G.  IV.  &  1  W.  IV.  c.  47 ;  2  &  3  V.  o.  60 ;  11  &  12  V.  c.  87, 
though  not  repealed  by  the  Trustee  Acts,  1850  and  1852  (now  replaced  by 
the  Trustee  Act,  1893),  have  been  so  extended  or  superseded  by  them  that 
resort  to  them  will  seldom  be  necessary." 

For  the  provisions  of  the  Trustee  Act,  1893,  and  for  the  forms  and  cases 
thereunder,  see  inf.  Chap.  XLI.,  "  Tkustbes."  The  effect  of  the  Act  being 
to  bind  the  infant's  right,  both  legal  and  equitable,  by  the  judgment,  the 
right  to  the  day  to  show  cause  should,  it  has  been  suggested,  accordingly 
cease  :   see  Pish.  Mort,  p.  1010. 

Although  in  the  case  of  foreclosure  of  a  legal  mortgage  a  conveyance  from 
the  infant  is  not  required,  the  right  of  the  infant  to  a  day  to  show  cause  was, 
'n  Newbury  v.  Marten,  15  Jur.  166 ;  46  L.  T.  521 ;  1882,  W.  N.  78,  held  to 
be  unaffected  by  the  Trustee  Act,  1850  ;  and,  notwithstanding  what  is  said 
by  V.-C.  Stuart  in  Bennett  v.  Harfoot,  inf.,  this  has  been  followed  in  practice  ; 
and  in  Qray  v.  Bell,  30  W.  R.  606,  Fry,  J.,  in  the  case  of  foreclosure  of  a 
legal  mort.gage,  gave  the  infant  Deft  a  day  to  show  cause  ;  and  in  Mellor  v. 
Porter,  25  Ch.  D.  158,  explaining  Foster  v.  Parker,  Form  6,  sup.,  and  following 
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Price  V.  Carver,  sup.,  and  Backhouse  v.  Hornsey,  sup.  p.  938,  in  tlio  case  of 
an  equitable  mortgage  by  deposit,  a  day  to  show  cause  was  similarly  given 
by  Kay,  J.,  and  it  was  said  that  sect.  30  of  the  Trustee  Act,  1860  (now 
replaced  by  sect.  31  of  the  Trustee  Act,  1893),  ought  to  be  held  to  apply  in 
all  cases  where  there  was  a  judgment  against  an  infant  for  an  immediate 
conveyance,  but  that  that  was  not  the  form  of  a  judgment  for  foreclosure 
in  the  case  of  an  equitable  mortgage  ;  and  see  Simpson,  408. 

And  where  it  is  clearly  for  the  benefit  of  the  infant  so  to  do,  the  Court  Infant's 
has  made  a  decree  without  giving  a  day  to  show  cause.  Thus,  in  Croxon  v.  benefit. 
Lever,  12  W.  R.  237  ;  9  L.  T.  597 ;  10  Jur.  N.  S.  87  ;  3  N.  R.  238,  where  at 
the  hearing  of  a  foreclosure  suit  against  the  infant  heir-at-law  it  appeared 
that  the  mortgaged  property  was  not  worth  the  amount  due  on  mortgage, 
and  that  from  the  insufficient  value  of  the  property  as  a  security  it  would 
be  for  the  benefit  of  the  infant  to  direct  an  immediate  foreclosure,  the  decree 
was  for  foreclosure  absolute  in  the  first  instance,  on  the  Pit  undertaking  to 
pay  the  costs  of  the  infant ;  and  this  was  followed  in  Wolverhampton 
Banking  Co.  v.  George,  26  Ch.  D.  707  ;  and  see  Younge  v.  Cocker,  32  W.  R. 
359  ;  Barnard  v.  Bowyer,  Form  3,  sup.  ;  Bennett  v.  Harfoot,  19  W.  R.  428  ; 
24  L.  T.  86  (where  it  was  said  by  V.-C.  S.  that  it  was  no  longer  the  practice 
to  give  a  day  to  show  cause) ;  Simpson,  409. 

"  If  a  decree  is  for  the  benefit  of  an  infant  and  he  dies,  his  executor  shall 
never  dispute  that  decree,  though  it  may  be  for  the  advantage  of  the 
executor  so  to  do  :  "  Sheffield  v.  D.  Buckingham.  1  Atk.  628,  631  (per  Lord 
Hardwicke). 

In  Bowra  v.  Wright,  4  Dr.  &  S.  265  (a  partition  suit),  instead  of  giving  the  PoTtition 
infant  a  day  to  show  cause,  the  Court  declared  that  after  the  making  of  the 
partition  the  infant  would  be  a  trustee  within  the  Trustee  Act,  s.  30,  of  such 
parts  of  the  property  as  should  have  been  allotted  in  severalty  to  the  other 
parties ;   and  this  is  the  present  practice. 


Section  III. — ^Adoption  of  Proceedings — Infants'  Contracts. 
1.  Inquiry  as  to  adopting  Contracts. 

1 .  An  inquiry  whether  it  will  be  for  the  benefit  of  the  Pits,  the 
infants,  and  such  other  children  of  the  Pit  W.  as  may  hereafter  be 
born,  and  may  live  to  become  entitled  to  the  benefit  of  the  devises 
contained  in  the  will  of  the  testator  B.,  that  the  contracts  in  the 
pleadings  mentioned  for  the  sale  of  the  estate  of  the  testator  should 
be  carried  into  execution  ;  And  if  so,  It  is  ordered  that  such  contracts 
be  carried  into  execution  accordingly. — See  Watson  v.  L.  Teignmouth, 
M.  E.,  2  July,  1802,  B.  762. 

For  inquiry  whether  it  will  be  for  the  benefit  of  infant  Pits  that  certain 
accounts  should  be  taken  of  testator's  estate,  or  to  abide  by  the  account  as 
settled  by  Defts,  the  exors,  with  the  other  legatees  under  the  will,  see 
Harris  v.  Hyem,  M.  R.,  16  Feb.  1801,  A.  271. 

2.  Infant  declared  not  hound  by  Judgment,  but  former  Accounts  to  be 
adopted  if  beneficial. 

"  Declare,  that  the  Pits  are  entitled  to  the  benefit  of  the  judgment 
dated  &c.,  and  the  several  proceedings  under  the  same,  and  subse- 
quent or  previous  thereto,  against  all  the  Defts  to  this  {supplemental) 
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action,  except  tie  infant  Deft  H.  (first  tenant  in  tail  in  esse)  under  the 
will ;  And  Declare  that  the  said  judgment  and  orders,  and  the  ac- 
counts taken  under  the  same,  are  not  binding  on  the  said  Deft,  the 
infant."- — Usual  accounts  of  personalty,  and  inquiries  as  to  realty, 
any  accounts  settled  in  the  testator's  lifetime  not  to  be  disturbed. — 
"  And  if  it  shall  appear  to  be  for  the  benefit  of  the  infant  Deft  H.  to 
adopt  any  of  the  accounts  already  taken  under  the  said  judgment  and 
orders  in  the  original  action.  It  is  ordered  that  such  accounts  be 
adopted  to  such  extent,  or  in  such  respects,  as  shall  appear  to  be  for 
the  benefit  of  the  said  infant  Deft." — And  this  judgment  is  to  be  with- 
out prejudice,  as  between  the  Pits  and  all  the  Defts,  except  the  said 
infant,  to  any  of  the  judgments  and  orders,  proceedings  and  arrange- 
ments made  prior  to  the  date  hereof. — Adjourn  &c. — See  Baillie  v. 
Jackson,  V.-C.  E.,  11  June,  1839,  A.  1267  ;   10  Sim.  167. 

For  inquiry  as  to  adopting  sale  of  infant's  property,  see  Oarmstone  v. 
Oamd,  1  Col.  582  ;  and  see  Allan  v.  Backhouse,  2  V.  &  B.  66. 

Per  mquiry  if  for  infant's  benefit,  in  taking  the  accounts  of  the  testator's 
personal  estate,  to  adopt  an  account,  settled  by  persons  beneficially 
interested,  from  time  to  time,  with  the  exors  and  trustees,  see  Barnard  v. 
Acklom,  L.  C,  10  Dec.  1812,  A.  88. 

For  order  approving  compromise,  without  previous  inquiry,  see  Lippiat 
V.  Holley,  1  Beav.  424 ;  and  for  declaration  that  arrangements  or  under- 
takings are  for  the  benefit  of  infants,  and  direction  that  they  be  carried  into 
eifect,  Ashton  v.  Dalton,  2  Col.  567. 

3.  Proceedings  adopted. 

Order  that  the  proceedings  under  the  said  judgment  dated  &c.,  be 
adopted  on  behalf  of  the  infant  Defts  F.  E.  F.  and  N.  F.  in  Chambers, 
if  the  Judge  shall  so  direct. — Finch  v.  Goutiere,  V.-C.  J.,  8  July,  1869, 
A.  1892  ;  S.  C,  1869,  W.  N.  191. 

The  order  was  made  in  this  form  to  avoid  the  circuity  of  directing  a 
reference  to  inquire  whether  it  would  be  for  the  infant's  benefit  to  adopt  the 
proceedings  :   see  Copley  v.  Smithson,  5  Dr.  &  S.  583. 

4.  Infant's  Contract  for  Necessaries — Account  and  Inquiry. 

Order  that  the  following  account  and  inquiry  be  taken  and  made, 
namely  :  1.  An  account  of  all  moneys  advanced  by  the  Pit  to  or  on 
account  of  the  Deft  G.  (before  such  Deft  attained  the  age  of  twenty- 
one  years)  and  expended  by  the  Deft  G.  in  necessaries,  or  in  paying 
for  necessaries,  and  the  dates  of  such  advances ;  2.  An  inquiry 
whether  any,  and  which,  of  such  sums  have  been  repaid,  and,  if  so, 
when  ;  And  it  is  ordered  that  the  Deft  G.,  do  within  twenty-eight 
days  from  the  date  of  the  Master's  certificate,  pay  to  the  Pit  the 
amount  which  shall  be  certified  to  have  been  advanced  by  and  to  be 
still  due  to  the  Pit  as  aforesaid  on  taking  the  said  account  and  making 
the  said  inquiry,  together  with  interest  from  the  date  of  such  advance, 
or  respective  advances,  at  the  rate  of  £4  p.  c.  per  ann. — See  Martin  v. 
Gale,  M.  E.,  15  Dec.  1876,  B.  2194  ;  4  Ch.  D.  428. 
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NOTES. 
COMPROMISE   ON   BEHALF   OF  INFANT. 

The  Court  has  power  to  sanction  a  compromise  on  behalf  of  infants  and 
persons  under  disabilities  :  Brooke  v.  L.  Mostyn,  2  D.  J.  &  S.  373,  415 ;  33 
Beav.  457  ;  Bennett  v.  Merriman,  6  Beav.  360  ;  and  though  reluctant  to 
sanction  such  a  compromise  on  behalf  of  infants,  when  adults  in  the  same 
interest  refuse  it  {Norton  v.  Steinkopf,  Kay,  45),  has  refused,  at  the  instance 
of  one  of  the  consenting  parties,  misstated  at  the  time  to  have  been  an  adult, 
to  disturb  a  compromise  which  was  shown  to  have  been  for  the  benefit  of 
another  infant  interested :   Fadelle  v.  Bernard,  19  W.  R.  65. 

If  the  compromise  is  of  an  action  in  the  subject-matter  of  which  infants 
are  interested,  a  petition  stating  the  terms  proposed  may  be  presented  : 
Qray  v.  Paull,  25  W.  R.  874 ;  46  L.  J.  Ch.  818  ;  1882,  W.  N.  78  ;  but  the 
more  usual  application  is  by  summons. 

The  Court  will  not  sanction  a  compromise  without  the  consent  of  the  next 
friend  or  guardian  ad  litem  of  the  infant,  and  there  should  be  an  affidavit  by 
the  solr  of  the  infant  that  he  believes  the  compromise  to  be  beneficial  to 
the  infant,  and  the  opinion  of  the  infant's  counsel  to  the  same  effect :  Re 
Birchall,  Wilson  v.  B.,  16  Ch.  D.  41,  C.  A. ;   Qray  v.  Paull,  sup. 

A  next  friend  has  no  authority  to  bind  the  infant  by  a  compromise  which 
is  for  the  benefit  of  the  next  friend  only,  e.g.,  by  agreeing  after  nonsuit  not 
to  appeal  in  consideration  of  the  Deft  not  asking  for  costs :  Rhodes  v. 
Swithenbank,  22  Q.  B.  T>.  577. 

For  instances  in  which  compromises  have  been  sanctioned  by  the  Court 
on  behalf  of  infants,  see  Simpson,  pp.  410 — 411. 

infant's   CONTRACT NECESSARIES — INFANTS'   BELIEF  ACT. 

In  general,  a  contract  by  an  infant,  if  it  is  for  his  benefit,  is  not  void,  but  Contract  for 
voidable  onh', i.e., good  until  it  is  repudiated,  and  if  he  desires,  when  adult,  infant's 
to  repudiate  it  he  must  do  so  within  a  reasonable  time  after  he  comes  of     ??  A 
age  :  Edwards  v.  Carter.  [1893]  A.  C.  360,  H.  L. ;  and  see  Vidliz  v.  O'Hagan,  '>'°"iable. 
[1899]  2  Ch.  569  ;  S.  C,  [1900]  2  Ch.  87,  C.  A. 

In  considering  whether  a  contract  is  beneficial  to  the  infant,  and  therefore  Test, 
binding  on  him,  regard  must  be  had  to  it  taken  as  a  whole  :  Clements  v. 
L.  <b  N.  W.  By.  Co.,  [1894]  2  Q.  B.  482,  C.  A.,  where  a  railway  porter,  who 
was  an  infant,  was  held  bound  by  a  contract  to  become  a  member  of  an 
insurance  society  and  conform  to  its  rules,  which,  though  restrictive,  were 
reasonable  for  the  protection  of  the  funds ;  and  a  provision  in  an  appren- 
ticeship deed,  in  effect  exempting  the  master  from  paying  wages  to  the 
apprentice  during  periods  when  men  were  on  strike,  was  held  not  so 
disadvantageous  to  her  as  to  render  the  deed  incapable  of  being  enforced 
against  her  under  the  Employers  and  Workmen  Act,  1875 :  Green  v. 
Thompson,  [1899]  2  Q.  B.  1  ;  distinguishing  Corn  v.  Matthews,  [1893] 
1  Q.  B.  310,  C.  A.  But  in  Flower  v.  L.  &  N.  W.  Ry.  Co.,  [1894]  2  Q.  B.  65, 
C.  A.,  on  the  other  hand,  a  contract  by  an  infant  with  a  railway  co.  relieving 
them  from  liability  to  him  for  negligence  was  held  to  be  unfair  to  him,  and 
therefore  not  binding. 

The  rule  that  an  action  will  not  lie  to  enforce  an  infant's  covenant  in  an 
apprenticeship  deed  applies  only  to  covenants  which  it  is  sought  to  enforce 
during  the  currency  of  the  apprenticeship,  and  therefore  a  covenant  to  do 
or  abstain  from  doing  something  after  the  apprenticeship  shall  have  ceased, 
provided  the  deed  as  a  whole  was  for  the  apprentice's  benefit,  may  be 
enforced  against  him  by  action:  6add  v.  Thompson,  [1911]  I  K.  B.  304 ; 
and  see  Evans  v.  Ware,  [1892]  3  Ch.  502,  where  an  injunction  was  granted 
to  restrain  breach  of  a  restrictive  covenant  by  a  quondam  infant  under  a 
beneficial  contract  of  service. 

By  the  Infants'  Relief  Act,  1874  (37  &  38  V.  c.  62),  a.  1,  "all  contracts,  Infants' 
whether   by  specialty   or   by  simple   contract,  henceforth  entered  into  Relief  Act, 
by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  1874. 
VOL,  II.  3  P 
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supplied  or  to  be  supplied  (other  than  contracts  for  necessaries),  and  all 
accounts  stated  with  infants,  shall  be  absolutely  void ;  provided  always, 
that  this  enactment  shall  not  invahdate  any  contract  into  which  an  infant 
may  by  any  existing  or  future  statute,  or  by  the  rules  of  common  law  or 
equity,  enter,  except  such  as  now  by  law  are  voidable ; "  and  by  sect.  2, 
"  no  action  shall  be  brought  whereby  to  charge  any  person  upon  any  promise, 
made  after  full  age,  to  pay  any  debt  contracted  during  infancy,  or  upon 
any  ratification,  made  after  full  age,  of  any  promise  or  contract  niade  during 
infancy,  whether  there  shall  or  shall  not  be  any  new  consideration  for  such 
promise  or  ratification  after  full  age." 

Although  the  infant's  contract  is  declared  by  sect.  1  of  the  Act  to  be 
absolutely  void,  yet  if  he  has  consumed  the  goods  and  paid  for  them  he 
cannot  recover  back  the  amount  paid :  Valentini  v.  Canali,  24  Q.  B.  D. 
166  ;  and  see  Simpson,  p.  63. 

Although  a  mortgage  was  made  during  his  infancy  by  the  mortgagor 
he  will  not  be  allowed  to  recover  possession  against  the  mortgagee  without 
repaying  the  loan  :  Thurston  v.  Nottingham,  cfcc.  Building  Society,  49 
W.  R.  56. 

An  infant  cannot  bind  himself  by  the  acceptance  of  a  bill  of  exchange, 
though  for  the  price  of  necessaries  supplied  to  him  during  infancy :  Be 
Soltykojf,  Exp.  Margrett,  [1891]  1  Q.  B.  413,  C.  A. 
Necessaries.  Where  an  infant  was  liable  to  be  sued  in  tort  for  money  misappropriated, 
a  charge  for  the  amount  given  by  him  on  attaining  his  majority  upon  a 
legacy  due  to  him  was  held  to  be  a  contract  given  on  good  consideration 
and  enforceable  :  Ee  Seager,  Seeley  v.  Briggs,  60  L.  T.  665. 

Where  an  infant  is  sued  for  the  price  of  goods  sold  he  may,  for  the  purpose 
of  showing  that  they  were  not  necessaries,  give  evidence  to  show  that  at  the 
time  of  sale  he  was  sufficiently  provided  with  goods  of  the  kind  supplied : 
Johnstone  v.  Marks,  19  Q.  B.  D.  509,  dissenting  from  Ryder  v.  Wombwdl, 
L.  R.  3  Ex.  90,  and  confirming  Barnes  v.  Toye,  13  Q.  B.  D.  410 ;  and 
having  regard  to  the  definition  of  "  necessaries  "  in  the  Sale  of  Gfoods  Act, 
1893  (56  &  57  V.  c.  71),  s.  2,  it  lies  upon  the  Pit  to  prove  not  only  that  the 
goods  suppUed  were  suitable  to  the  condition  in  lite  of  the  infant,  but  also 
that  he  was  not  sufficiently  supplied  with  that  class  of  goods  at  the  time 
of  the  sale  and  delivery  :  Nash  v.  Inman,  [1908]  2  K.  B.  1. 

An  infant  may  bind  herself  by  employing  a  solr  for  the  preparation 
of  her  marriage  settlement,  the  expenses  of  which  may  be  recovered,  as  a 
debt  for  necessaries  before  marriage,  from  herself  and  husband :  Helps  v, 
Clayton,  17  C.  B.  N.  S.  553;  and  on  the  question  of  "necessaries"  for 
an  infant,  see  Simpson,  pp.  75 — 80;  Eewling  v.  Graham,  70  L.  J.  C!h.  568  ; 
1901,  W.  N.  81. 
Trading  con-  The  Act  applies  to  the  trading  contracts  of  an  infant :  Exp.  Jones,  18 
tract.  Ch.  D.  109,  C.  A.  ;   but  an  infant  who  has  traded  cannot  be  adjudicated 

bankrupt  on  the  petition  of  a  person  who  has  supplied  him  with  goods 
on  credit,  but  to  whom  he  has  made  no  representation  that  he  is  of  full  age  : 
8.  O.  (overruling  Exp.  Lynch,  2  Ch.  D.  227) ;  and  whether  he  can  be  so 
adjudicated,  even  if  he  has  made  such  representation,  qusire  !  S.  C. 

No  representation  that  an  infant  is  of  full  age  arises  from  the  mere  fact 
of  his  trading  :  Exp.  Jones,  18  CSi.  D.  109,  C.  A. 
Past  main-  The  Court,  acting  for  the  benefit  of  the  infant,  has  charged  the  infant's 

tenance.  freehold  estate  with  the  expenses  of  his  past  maintenance :   Be  Houarth, 

8  Ch.415;  iie4ZZe»,V--C.E.,1849,A.760;  8  Ch.417,n.  ;  Form  10,  p.  961  ; 
and  see  Nottley  v.  Palmer,  11  Jur.  N.  S.  968  ;  13  L.  T.  647  ;  14  W.  R.  170 ; 
but  see  Cadman  v.  C,  33  Ch.  D.  397,  400 ;  Simpson  on  Infants,  p.  251 ; 
to  the  effect  that  there  is  no  power  to  charge  even  past  maintenance  upon  an 
estate  tail  in  remainder ;  also  Be  Harnbrough's  Estate,  [1909]  2  Ch.  620. 

But  an  assignment  by  the  infant  himself  of  his  reversionary  interest 
as  a  security  for  repayment  of  moneys  advanced,  though  partly  for  neces . 
saries,  is  voidable ;  and  the  creditor,  though  entitled  to  an  account  and 
repayment  of  moneys  advanced  for  necessaries,  is  not  entitled  to  a  charge 
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on  the  reversionary  interest  for  the  amount :  Martin  v.  Qale,  4  Ch.  D.  428, 
sup.  Form  4,  p.  942. 

Although  a  fraudulent  representation  by  an  infant  at  the  time  of  con-  Misrepre- 
traoting  that  he  was  of  age  has  been  held  no  answer,  either  at  law,  or  as  sentation  as 
an  equitable  replication  under  the  0.  L.  P.  Act,  1854,  to  a  plea  of  infancy  to  »ge- 
(BartUtt  V.  Wells,  1  B.  &  S.  836),  an  infant  who  by  his  false  assertion  has 
obtained  credit  as  an  adult  would  not  in  equity  be  allowed  to  avail  himself 
of  his  non-age  in  derogation  of  his  contract :  Exp.  Unity  Bank,  3  D.  &  J.  63  ; 
Wright  v.  Snowe,  2  Dr.  &  S.  321 ;   and  see  Esron  v.  Nicholas,  1  Dr.  &  S. 
118,  n. ;  but  see  Infants'  Relief  Act,  1874,  sup.  p.  943. 

But  to  deprive  the  infant  of  his  legal  privilege  there  must  have  been  false 
assertion,  or  actual  misrepresentation,  on  his  part :  Stikeman  v.  Dawson,  1 
Dr.  &  S.  90 ;  and  the  party  contracting  with  him  must  have  been  misled 
by  the  misrepresentation :  Nelson  v.  Stacker,  4  D.  &  J.  458.  But  see  a 
case  where  it  was  held  that  an  infant  was  not  estopped  from  relying  on  the 
statute  by  reason  of  his  having  misrepresented  his  age  at  the  time  the 
contract  was  made :  Livene  v.  Brougham,  25  T.  L.  R.  265,  C.  A. 

A  charge  by  an  infant  of  his  reversionary  interest,  though  accompanied 
by  a  statutory  declaration  that  he  was  of  age,  has  been  held  to  be  avoided 
by  his  subsequent  mortgage  after  full  age  to  a  mortgagee  without  notice  : 
Inman  v.  /.,  15  Eq.  260. 

After  acquiescence  for  eighteen  months  after  attaining  twenty-one,  a 
contract  by  an  infant,  who  represented  liimself  as  of  full  age,  not  to  set  up 
in  business  within  a  prescribed  limit  for  two  years  after  leaving  hisemployer's 
service  has  been  enforced  by  injunction  :  Cornwall  v.  Hawhms,  41  L.  J.  Ch. 
435  ;  20  W.  R.  653  ;  26  L.  T.  607  ;  1872,  W.  N.  97  ;  and  see  Evans  v.  Ware, 
[1892]  3  Ch.  502;  GaM  v.  Thompson,  [1911]  1  K.  B.  304;  and  an  injunc- 
tion was  granted  to  restrain  an  infant  Deft  from  representing  that  the 
business  carried  on  by  him  was  connected  with  the  business  carried  on  by 
the  Pit :  WoolfY.  Woolf,  [1899]  1  Ch.  343  ;  and  where  an  infant  obtained 
a  lease  of  a  furnished  house  on  the  implied  representation  that  he  was  of 
fuU  age,  the  lessor  could  not  at  the  same  time  avoid  the  lease  and  make  the 
infant  liable  for  use  and  occupation,  but  the  Court  declared  the  lease  void, 
and  ordered  possession  to  be  given  up,  and  restrained  the  infant  from 
parting  with  the  furniture  :  Lempriere  v.  Lange,  12  Ch.  D.  675. 

Where  an  injunction  is  granted  against  an  infant  in  such  a  case,  the 
Court  has  jurisdiction  to  order  him  to  pay  costs :  Woolf  v.  Woolf,  sup., 
following  Chubb  v.  Griffiths,  33  Beav.  127,  and  Lempriere  v.  Lange,  sup. 

SHAKES   IN   NAME   OF  INFANT. 

The  transfer  of  shares  into  the  name  of  an  infant,  though  not  void,  is 
voidable  at  the  option  either  of  the  infant  or  of  the  co. :  Symons'  Case,  5 
Ch.  298 ;  Castello's  Case,  8  Eq.  504 ;  and  see  Lumsden's  Case,  4  Ch.  31  ; 
In  re  National  Bank  of  Wales,  Id.,  Massey  and  Qiffen's  Case,  [1907]  1  Ch. 
582. 

An  infant  transferee  of  shares  may,  if  he  chooses,  repudiate  the  shares 
either  during  minority  or  after  twenty-one,  and,  if  he  has  derived  no 
advantage  under  the  contract,  may  prove  in  the  subsequent  liquidation  of 
the  CO.  for  the  amount  paid  by  him  in  respect  of  the  shares  :  Hamilton  v. 
Vaughan-Sherrin  Electrical  Co.,  [1894]  3  Ch.  589 ;  but  if  he  does  not 
repudiate  he  remains  liable,  and  must  pay  calls  like  any  other  share- 
holder :  Lindl.  55,  1106 ;  Simpson,  41 ;  and  see  Pollock,  Contr.  60,  68  ; 
and  similarly  the  co.  will  be  bound  if  it  has  with  knowledge  allowed  the 
infant's  name  to  remain  on  the  register :  Parsons'  Case,  8  Eq.  656  ; 
MitchelVs  Case,  9  Eq.  363  ;  or  allowed  the  infant  to  transfer  shares  ;  Qooch's 
Case,  8  Ch.  266. 

If  there  has  been  a  winding-up  order  before  the  infant  transferee  comes  of 
age,  then  some  distinct  act  must  be  shown  on  his  part  after  attaining 
twenty-one,  and  after  notice  of  his  liability,  of  acquiescence  and  confirma- 
tion, sufficient  to  make  him  liable  as  a  contributory :    Wilsmi^s  Case,  8  Eq. 
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240 ;   Lumsden's  Case,  4  Ch.  31 ;  Hart's  Case,  6  Eq.  512 ;   Delmar's  Case, 
17  W,  R.  21. 

But  in  this  case  also  acquiescence  alone  may  be  of  such  a  nature,  or 
for  so  long  a  period  after  full  notice  of  liability  by  applications  for  calls, 
as  to  bind  him  :  see  Mitchell's  Case,  9  Eq.  363  ;  Mbett's  Case,  5  Ch.  302. 


Renewing 
bill. 


Contract  of 
service. 


EATIEICATION. 

A  ratification  after  the  Act  of  1874  of  a  debt  contracted  by  an  infant 
before  the  Act  is  void,  and  affords  no  cause  of  action  :  Exp.  Kibble,  10  Ch. 
373 ;   and  see  Belfast  Banking  Co.  v.  Doherty,  4  L.  R,  Jr.  124 ;   Smith  v. 
King,  [1892]  2  Q.  B.  543. 
Promise  of  The  words  "  promise  or  contract  "  are  general,  and  include  a  promise  to 

marriage.  marry  :  Coxhead  v.  Mullis,  3  C.  P.  D.  439  ;  Ditcham  v.  Worrall,  5  C.  P.  D. 
410 ;  but  it  is  a  question  of  fact  in  such  case  whether  there  was  a  fresh 
promise  or  merely  a  ratification  of  a  former  promise :  8.  C,  Northcote  v. 
Doughty,  4  C.  P.  D.  385  ;  and  direct  words  of  promise  on  coming  of  age  may 
amount  to  a  fresh  absolute  promise,  and  not  merely  to  a  ratification  of  a 
promise  made  during  infancy  :  Northcote  v.  Doughty,  4  C.  P.  D.  385 ;  and 
see  Ditcham  v.  Worrall,  5  C.  P.  D.  410. 

As  to  the  effect  of  a  bill  of  exchange  or  promissory  note  renewed  or  given 
by  an  infant  after  minority  in  respect  of  a  debt  contracted  during  infancy, 
see  Nevill  v.  Snelling,  15  Ch.  D.  679  ;  Belfast  Banking  Co.  v.  Doherty,  4  L.  R. 
Jr.  124 ;  Infants'  Relief  Act,  1874,  sup.  p.  943. 

An  infant  cannot  be  sued  upon  his  contract  of  service  in  an  apprenticesliip 
deed,  and  the  Court  will  not  grant  an  injunction  to  restrain  him  from  com- 
mitting a  breach  of  a  negative  stipulation  contained  in  a  deed  of  apprentice- 
ship executed  by  him :  De  Francesco  v.  Barnum,  43  Ch.  D.  165  ;  45  Ch.  D. 
430,  C.  A. ;  and  generally  as  to  the  effect  and  enforcement  of  contracts  of 
service  entered  into  by  an  infant,  see  Simpson,  80  et  seq.  ;  and  that  a 
contract  of  apprenticeship  is  not  necessarily  invalid  because  the  infant  is 
bound  apprentice  to  a  corporation,  see  Burnley  Equitable  Soc.  v.  Casson, 
[1891]  1  Q.  B.  75. 
Infant  As  to  the  form  of  account  against  a  quondam  infant  trustee  so  as  to  bring 

trustee.  out  all  the  facts  and  enable  the  Court  to  decide  as  to  his  liability  for  moneys 

received  during  infancy,  see  Re  Games,  0.  v.  Applin,  31  Ch.  D.  147,  C.  A. ; 
post.  Chap.  XLI.,  "  Trustees  "  ;  and  as  to  the  position  and  liability  of  an 
infant  trustee,  see  Simpson,  94. 

As  sect.  1  of  the  Infants'  Relief  Act,  1874  (v.  sup.  p.  943),  is  confined 
to  the  three  specified  classes  of  contracts — viz.,  (1)  for  repayment  of  money 
lent ;  (2)  for  goods  supplied ;  and  (3)  account  stated — a  settlement  of  pro- 
perty made  by  an  infant  on  her  marriage  is  still,  as  regards  the  infant, 
voidable  and  not  void  :  Duncan  v.  Dixon,  44  Ch.  D.  211 ;  and  whether  such 
a  settlement  is  within  sect.  2  of  the  same  Act,  qucere :  8.  C. 
Ante-nuptial  In  cases  not  within  the  Infants'  Relief  Act,  1874,  an  ante-nuptial  settle- 
settlement,  ment  dealing  with  funds  to  which  the  wife,  an  infant,  is  contingently 
entitled  in  reversion,  may  by  her  acts  and  conduct,  when  of  full  age,  be 
confirmed,  so  as  to  bind  her,  without  formal  confirmation  :  White  v.  Cox, 
2  Ch.  D.  387 ;  Ashton  v.  McDougall,  5  Beav.  56 ;  Davies  v.  D.,  9  Eq.  468  ; 
but  no  acts  of  acquiescence  or  confirmation  can  make  a  post-nuptial 
settlement  by  an  infant  wife  of  her  reversionary  interest  in  personalty 
binding  on  her,  unless  they  amount  to  an  actual  disposition  of  the  property 
by  her  while  discovert  to  the  trustees  of  the  settlement :  Seaton  v.  8.,  13 
App.  Cas.  61 ;  Simpson,  30,  31 ;  and  see  Qreenhill  v.  North  British,  <Ssc. 
Ins.  Co.,  [1893]  3  Ch.  474,  and  sup.  p.  862. 

A  post-nuptial  settlement,  comprising  other  property,  and  settling  it  in  a 
manner  different,  is  no  ratification  of  an  infant's  ante-nuptial  agreement : 
TroweU  v.  8henton,  8  Ch.  D.  318. 
Where  a  settlement,  being  for  the  benefit  of  an  infant,  is  voidable  only  and 
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not  void,  he  is  bound  to  repudiate  it,  if  at  all,  within  a  reaaonable  time 
after  his  coming  of  age,  irrespectively  of  knowledge  of  his  rights,  as  in  cases 
of  waiver,  acquiescence,  or  election  :  Carter  v.  Silber,  [1892]  2  Ch.  278, 
C.  A. ;  affirmed  H.  L.,  [1893]  A.  C.  360  {nom.  Edwards  v.  Carter) ;  and  see 
Viditz  V.  O'Hagan,  [1899]  2  Ch.  569  ;  reversed  on  other  grounds,  [1900] 
2  Ch.  87,  C.  A. ;  or  within  a  reasonable  time  after  the  settlement  takes 
effect,  where  the  settled  property  is  reversionary  only :  Stevens  v.  Trevor- 
Oarrick,  [1893]  2  Ch.  307 ;  Re  Jones,  Farrington  v.  Forrester,  [1893]  2  Ch.  461: 

As  to  the  revocable  character  of  such  a  settlement  where  the  infant  wife 
marries  an  Austrian,  see  Viditz  v.  O'Hagan,  sup. 

As  to  confirmation  after  she  attains  full  age  of  a  settlement  or  agreement  M.W.P.  Act, 
for  a  settlement  made  after  1st  January,  1908,  by  the  husband  or  intended  1907. 
husband    of    an  infant  respecting  her  property,  see  Married  Women's 
Property  Act,  1907  (7  Edw.  VII.  c.  18). 

An  infant  may  consent  to  the  exercise  by  the  trustees  of  her  marriage  Exercise  of 
settlement  of  a  power,  with  consent  of  her  husband  and  self,  of  varying  the  powers, 
investments :   Be  Cardross,  7  Ch.  D.  728 ;   and  as  donee  of  a  power  may 
appoint  personal  estate  by  deed  during  infancy,  Be  D'Angibau,  Andrews 
y.  A.,  15  Ch.  D.  228,  C.  A. 


Section  IV. — Guardianship,  Maintenance,  and  Education. 

(l.)  ORDERS  FOR  APPOINTMENT   OF   GUARDIAN. 

1.  Appointment  of  Guardian  of  Infant's  Person. 

This  Court  or  the  Judge  doth  hereby  appoint  the  said  B.  {or  if 
appointment  referred  to  Chambers),  It  is  ordered  that  a  proper  person 
or  persons  be  appointed  guardian  of  the  person  of  (the  Pit  or  Deft)  A., 
the  infant,  during  his  minority,  or  untU  further  order. 

2.  Appointment  of  Guardian  of  Estate — Direction  to  account 

annually. 

And  L.  hereinafter  named  having  given  security  by  entering  into  a 
recognizance  dated  &c.,  and  a  bond  of  the  same  date,  together  with 
&c.,  as  his  sureties  which  has  been  approved  by  the  Judge  and  duly 
filed,  The  Judge  doth  hereby  appoint  L.  of  &c.,  guardian  of  the  estate 
of  the  said  infant  A.  during  his  minority  or  until  further  order ;  And 
it  is  ordered  that  the  said  L.  do  on  the  —  day  of  — ,  and  the  same  day 
in  each  succeeding  year,  leave  at  the  Chambers  of  the  Judge  his  annual 
account  as  such  guardian,  and  do  within  14  days  after  the  date  of  the 
Master's  certificate  of  the  allowance  of  each  account,  make  the  lodg- 
ment in  Court  directed  in  the  Schedule  hereto  {Add  Lodgment  Schedule 
directing  Lodgment  of  "  balance  to  be  from  time  to  time  certified  to  be 
due  on  passing  guardian's  account "]. 

3.  Guardian  of  Person  and  Estate  without  Security  on  undertaking 

to  account  when  required. 

And  p.  by  her  solr  undertaking  to  account  for  all  moneys  to  be 

received  by  her  when  required  so  to  do,  the  Judge  doth  hereby 

appoint  the  said  P.,  without  giving  security,  guardian  of  the  person  and 
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estate  of  the  infant  M.,  during  his  minority,  or  until  further  order. — 
Re  Poole,  V.-C.  M.  at  Chambers,  17  Nov.  1876,  B.  1921. 

As  to  guardian  of  the  person  accounting,  see  post,  pp.  978  et  seq. 

4.  Guardian  of  Estate  discharged — New  Guardian — Account  of 

Rents. 

And  W.,  the  guardian  of  the  Petr  G.,  the  infant,  by  his  counsel 
submittiag  to  be  discharged.  It  is  ordered  that  the  said  W.  be  dis- 
charged from  being  such  guardian  accordingly  :  And  it  is  ordered  that 
a  proper  person  be  appointed  the  guardian  of  the  person  and  estate  of 
the  said  infant  during  his  minority  in  the  place  of  the  said  W.,  to  act 
jointly  with  P.  {continuing  guardian)  in  the  guardianship  of  the  said 
infant ;  And  it  is  ordered  that  the  said  P.  be  continued  as  the  guardian 
of  the  said  infant  during  his  miaority,  or  until  further  order,  and  act 
solely  in  the  guardianship  of  the  said  infant  untU  the  appointment  of 
the  guardian  hereby  directed  to  be  appointed  in  the  place  of  the  said 
W. ;  And  it  is  ordered  that  the  following  account  be  taken,  that  is  to 
say: — 1.  An  account  of  the  rents  and  profits  of  the  estates  devised 
to,  or  otherwise  vested  in,  the  said  infant,  possessed  or  received  by  the 
said  W.  and  P.,  or  either  of  them,  since  their  appointment  as  guardians 
of  the  (person  and)  estate  of  the  said  infant,  or  by  any  other  &c.,  and 
of  the  application  of  such  rents  and  profits,  and  the  amounts  paid  by 
them,  or  either  of  them,  for  or  towards  the  maintenance,  clothing,  and 
education  of  the  said  infant,  or  otherwise  for  his  benefit. — ^Direction  to 
allow  to  the  guardians  in  taking  the  account  their  reasonable  costs, 
charges,  and  expenses  properly  incurred  relatiug  to  the  guardianship. 
—Adjourn  &c.— jKe  Gregonj,  V.-C.  E.,  2  June,  1848,  A.  1434. 

5.  Removal  of  Guardian,  and  reference  to  Chambers  to  appoint 

another. 

Order  that  G.  H.,  the  guardian  of  the  said  infants  appointed  by 
the  order  dated  &c.,  be  removed  from  the  ofiice  of  guardian  of  the 
persons  of  the  said  infants  ;  And  it  is  ordered  that  a  proper  person  be 
appointed  guardian  of  the  persons  of  the  said  infants  in  the  place  of 
the  said  G.  H. ;  And  it  is  ordered  that  until  such  guardian  be  ap- 
pointed, the  said  infants  be  not  removed  without  the  leave  of  the 
Judge  from  &o.—Re  Bowyer  Smijih,  Kay,  J.,  10  Dec.  1887,  B.  1647. 

6.  Appointment  of  Guardian  for  the  Purpose  of  consenting  on  behalf 
of  an  Infant  under  the  Improvement  of  Lands  Act,  1864  (27  & 
28  F.  c.  114),  and  the  Limited  Owners'  Residences  Ad,  1870 
(33  &  34  F.  c.  56). 

The  Judge  doth  hereby  appoint  C.  the  guardian  of  the  said  infant 
for  the  purpose  of  consenting  on  behalf  of  the  said  infant  to  the 
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application  proposed  to  be  made  to  this  Court  by  the  summons  issued 
hyN  .B.{father  and  tenant/or  ?iye)  on  the  &c.  under  the  provisionsof  the 
above-mentioned  Acts  ;  And  it  is  ordered  that  such  guardian  be  at 
liberty  to  consent  to  such  application  accordingly. — Re  Blundell, 
M.  R.  at  Chambers,  3  July,  1871,  A.  1768  ;  Re  D.  of  Manchester,  M.  R. 
at  Chambers,  17  Dec.  1870,  B.  3215. 

For  the  like  order  under  the  first  Act  only,  see  Re  Lord  Sefton,  V.-C.  M. 
at  Chambers,  4  Aug.  1871,  B.  2470. 

For  the  appointment  of  a  guardian  to  make,  or  consent  to  an  application 
on  behalf  of  infants  or  lunatics  under  the  Settled  Estates  Acts,  see  Seton, 
4th  ed.,  p.  1474. 

7.  Gmrdian  appointed  to  consent  to  Marriage — -Marriage  Act,  1823 
(4  G.  IV.  c.  76),  s.  16. 

The  Judge  doth  hereby  appoint  B.  guardian  of  the  person  of  A.,  the 
infant,  for  the  purpose  of  giving  a  legal  consent  to  her  marriage. — Re 
Moorcroft,  V.-C.  E.,  15  July,  1835,  B.  835. 

And  see  Re  Wookcombc,  1  Mad.  213,  under  26  Geo.  II.  c.  33,  s.  3. 

8.  Guardian  appointed  to  protect  Infant's  Interest  on  Bill  in 
Parliament. 

The  Judge  doth  hereby  appoint  B.  the  guardian  of  A.,  the  infant, 
for  the  purpose  of  appearing  on  his  behalf  and  watching  over  (pro- 
tecting) his  interests  on  [or  of  presenting  a  petition  to  Parliament 
against]  the  bill  now  pending  in  Parliament  for  &c.,  and  of  assenting 
to  the  said  bill  on  behalf  of  the  said  infant,  if  the  same  shall  appear  to 
be  for  the  benefit  of  the  said  infant. — Re  Wharton,  M.  R.  at  Chambers, 
9  June,  1856,  B.  1122. 

9.  Approval  of  Proceedings  before  the  House  of  Lords  to  establish 
Infant's  Claim  to  a  Peerage — Settled  Land  Act,  1882,  s.  36. 

Order  that  the  proceedings  taken  by  the  applicant  before  the 
House  of  Lords  and  the  Committee  of  Privileges  of  the  said  House  for 
establishing  his  claim  to  the  Earldom  of  Aylesford  be,  pursuant  to  the 
36th  section  of  the  Settled  Land  Act,  1882,  approved  as  proceedings 
taken  for  the  protection  of  the  settled  land,  which,  under  the  said 
settlement,  stands  settled  in  such  manner  as  to  devolve  with  the  said 
earldom. — Re  Aylesford's  Settlement,  Bacon,  V.-C,  20  Feb.  1886,  A. 
340. 

10.  Leave  for  Infant  to  Petition  the  King  for  permission  to  use 
Name  and  Arms. 

Order  that  the  applicant  D.  be  at  liberty  to  present  a  petition  by 
the  said  E.  to  his  most  gracious  Majesty  the  King,  praying  that  he 
may  be  allowed  to  take,  use,  and  bear  the  surname  and  arms  of  the 
testator  P.,  in  addition  to  his  own  surname  and  arms,  in  accordance 
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with  the  will  of  the  testator. — Receiver  to  pay  the  costs  out  of  rents 
and  profits. — See  Re  Poynder,  P.  v.  Cooh,  V.-C.  M.  at  Chambers,  19 
Feb.  1881,  B.  327. 


NOTES. 
JURISDICTION — INFANT  WAKD — GTTAEDIAN   OF  THE  PEESON. 

Jurisdiction.  By  the  Jud.  Act,  1873,  s.  34  (3),  the  wardship  of  infants  and  the  care  of 
infants'  estates — ^a  jurisdiction  which  has  been  from  the  eariiest  times 
exercised  by  the  Court  of  Chancery,  representing,  in  the  person  of  the  L.  C, 
the  authority  of  the  Sovereign  as  parens  patriae — ^is  now  assigned  exclusively 
to  the  Ch.  D.  of  the  High  Court  of  Justice. 

This  jurisdiction  is  not  usually  exercised  unless  the  infant  has  property 
which  can  be  applied  for  his  use  and  maintenance,  or  protected  and  secured 
for  his  benefit :  Wellesley  v.  D.  Beaufort,  2  Russ.  21  ;  Clayton  v.  Clarice,  3 
D.  F.  &  J.  682 ;  but  it  is  not  absolutely  limited  to  oases  in  which  there  is 
property  of  the  infant  to  be  dealt  with  :  Re  Spence,  2  Ph.  247  ;  Be  Fynn, 

2  Dr.  &  S.  481 ;  Be  McGrath,  [1892]  2  Ch.  496,  511 ;  Dan.  905. 

The  jurisdiction  of  the  Ch.  D.  of  the  High  Court  and  of  the  V.-C.  of 
the  County  Palatine  over  an  infant  ward  is  not  affected  by  the  infant 
having  become  of  unsound  mind  :   Be  Edwards,  10  Ch.  D.  605. 

As  to  the  jurisdiction  to  direct  and  interfere  with  the  infant's  custody  or 

religious  education,  see  inf.  Sect.  VI. ;  and  as  to  the  marriage  of  infants  and 

wards,  see  inf.  Sect.  VII. 

Ward  of  A  suit  relating  to  the  estate  or  person  of  an  infant,  and  for  his  benefit. 

Court  how       hag  i\^q  effect  of  making  him  (whether  Pit  or  Deft)  a  ward  of  Court :  Gynn 

constituted.     ^_  Qilbard,  1  Dr.  &  S.  356 ;  Marq.  Bute's  Case,  9  H.  L.  C.  440 ;  Pendleton 

V.  Mackray,  2  Dick.  736. 

Accordingly,  to  give  the  Court  jurisdiction  over  an  infant,  e.g.,  to  prevent 
his  contracting  an  improper  marriage,  the  course  is  frequently  taken  of 
settling  a  small  sum  upon  him,  and  then  commencing  an  action  to 
administer  the  trusts  of  the  settlement,  in  which  action  an  injunction  may 
b3  at  once  obtained:  see  Dawson  v.  Thompson,  12  L.  T.  178;  Simpson, 
127. 

An  infant  may,  however,  be  constituted  a  ward  of  Court  by  an  order 
made  on  petition  for  the  appointment  of  a  guardian :  Stuart  v.  Bvte,  9 
H.  L.  C.  440  ;  Be  McCullochs,  6  Ir.  Eq.  393 ;  or  even,  it  has  been  held,  by  the 
mere  taking  out  of  a  summons  for  the  appointment  of  a  guardian,  though  no 
order  was  actually  made  :  De  Pereda  v.  De  Mancha,  19  Ch.  D.  451 ;  but  see 
Be  McGrath,  [1892]  2  Ch.  496,  513  ;  or  by  an  order  for  maintenance  upon 
petition  or  summons  without  suit :   Be  Oraham,  10  Eq.  530 ; 

— by  payment  into  Court  under  the  Trustee  ReUef  Act  (now  replaced  by 
the  Trustee  Act,  1893,  s.  42  :  and  see  0.  live,  4,  inf.  p.  1153)  of  a  fund  in 
which  he  is  interested :  Be  Hodge's  Settlement,  3  K.  &  J.  213  ;  Be  Benand, 
16  W.  R.  538 ;  Be  Lloyd's  Trust,  I.  R.  2  Eq.  507  ;  or  by  payment  of  money 
into  Court  to  the  separate  account  of  the  infant  in  an  admon  action  to 
which  the  infant  is  not  a  party  :  De  Pereda  v.  De  Mancha,  sup.,  sed  quaere  ; 
see  Brown  v.  Collins,  25  Ch.  D.  56 ;  Lewin,  433  ; 

— but  not  by  payment  into  Court  under  the  Legacy  Duty  Act  (36  G.  III. 
c.  52),  s.  32  (now  replaced  by  the  Trustees  Act,  1893,  s.  42  :  and  see  0.  live, 
4  ( 1 ),  as  to  lodgment  without  affidavit,  inf.  p.  1 1 .54),  of  a  legacy  to  which  the 
infant  is  entitled  :  Be  Hillary,  2  Dr.  &  S.  461 ;  nor  by  payment  into  Court 
under  the  Lands  Clauses  Act  of  the  purchase  money  of  an  infant's  estate : 
Be  Wilts  <i>  Somerset  By.,  Exp.  Brewer,  2  Dr.  &  S.  552 ;  Be  Famdell,  V.-C.  K., 

3  Deo.  1858  ;   Lewin,  433  ; 

— ^nor,  where  infants  are  aliens  resident  abroad,  by  the  oarrjdng  over  of  a 
settled  legacy  to  an  account  referring  to  them  as  "issue"  -  Brown  v. 
Collins,  sup. ;  and  quaere  whether  even  in  the  case  of  a  British  subject  the 
mere  carrying  over  of  a  legacy  in  an  action  to  wliich  he  is  not  a  party  to  an 
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account,  merely  describing  a  class  of  persons  of  whom  he  is  one,  is  sufficient 
to  constitute  him  a,  ward  of  Court :   8.  C. ; 

— nor,  it  would  seem,  by  an  order  approving  of  a  marriage  settlement 
under  the  Infants'  Settlement  Act,  1855  :  Re  Dalton,  6  D.  M.  &  G.  201  ; 
Se  Strong,  26  J.  L.  Ch.  64 ;  2  Jur.  N.  S.  1241. 

The  Chancery  Division  has  no  jurisdiction  to  appoint  a  guardian  to  a  Person  of  un- 
person of  unsound  mind  not  so  found,  though  it  has  power  in  tlie  admon  of  sound  mind, 
the  trusts  of  his  property  to  give  directions  for  maintenance  :  lie  Bligh,  12 
Ch.  D.  864,  C.  A.  (questioning  Vane  v.  V.,  2  Ch.  D.  124). 

APPLICATION  AND   TOEM   OF   ORDER. 

Applications  as  to  the  guardianship  of  infants  are  now  made  by  summons  Guardian, 
in  Chambers  :  0.  lv,  2  (13) ;  Dan.  910  ;  D.  C.  P.  679  et  seq.     If  no  action  or  appointment 
matter  be  pending,  a  summons  is  taken  out  in  the  name  of  the  infant  by  °f- 
a  next  friend  pro  hue  vice,  and  is  intituled  in  the  matter  of  the  infant : 
Marq.  Bute's  Case,  9  H.  L.  C.  440. 

Where  the  amount  of  the  property  is  large,  and  there  are  any  difficulties 
or  intricacies  whatever  in  the  admon  of  the  infant's  property,  or  the  care  of 
his  person,  or  disputes  about  the  same,  the  safer  course  will  be  to  commence 
an  action  or  institute  proceedings  by  originating  summons  for  admon  on  the 
infant's  behalf,  by  which  he  at  once  becomes  a  ward  of  Court :  Simpson, 
207. 

Directions  for  the  appointment  of  a  guardian  and  for  maintenance, 
including  directions  as  to  education,  &c.,  are  no  longer  inserted  in  the 
judgment  or  order,  but  application  is  made  in  Chambers  for  the  purpose, 
and  it  is  not  necessary  to  give  liberty  to  so  apply. 

By  0.  LV,  25,  upon  application  for  the  appointment  of  guardians  of 
infants,  and  allowance  for  maintenance,  the  evidence  must  show  the  ages  of 
the  infants,  the  nature  and  amount  of  the  infants'  fortunes  and  incomes,  and 
what  relations  the  infants  have. 

Under  the  old  practice  the  Court  had  no  jurisdiction  to  appoint  a  receiver  Receiver, 
of  an  infant's  real  estate  except  on  bill  filed  :   Exp.  Whitfield,  2  Atk.  315  ;  appointment 
Exp.  Mountfort,  15  Ves.  445,  n.  ;   and  see  Anon.,  1  Atk.  489 ;   West,  347.  «•*• 
But  in  Be  Bartholomew,  15,  17  Feb.  1843,  A.  657,  8,  V.-C.  E.,  the  Court,  by 
separate  orders,  appointed  a  receiver  of  the  estate  and  guardian  of  the 
person  :  and  in  Re  Leeming,  5  July,  1851,  B.  1205,  V.-C.  K.  B.,  on  petition, 
appointed  the  same  person  guardian  and  receiver ;    and  in  Re  Oascoyne, 
5  Aug.  1851,  A.  144,  also  on   petition,  appointed  two  guardians  of  the 
person,  and  one  of  them  receiver  of  the  estate  :   /S.  C,  20  L.  J.  Ch.  550 ; 
and  in  Re  Baron,  6  Feb.  1854,  A.  529,  V.-C.  W.  appointed  separate  persons 
guardian  and  receiver,  on  summons  in  Chambers,  and  this  has  often  been 
done.    And  as  to  the  general  jurisdiction  of  the  Court  to  appoint  a  receiver 
under  the  Jud.  Act,  1873,  s.  25  (8),  v.  sup.  p.  737.     The  more  usual  course  is 
to  appoint  a  guardian  of  the  person  and  estate,  without  receiver,  and  he  is 
usually  required  to  enter  into  a  recognizance  duly  to  account,  with  sureties,  Recog- 
as  in  the  case  of  a,  receiver :  see  Simpson,  353.     The  practice  as  to  nizance. 
the  nature  and  extent  of  the  security  has  not  been  uniform ;   where  the 
income  was  small,  the  Court  was  satisfied  with  the  guardians  undertaking 
to  account :   Re  Sidingham,  M.  R.,  24  June,  1859,  B.  1895,  and  Form  3, 
p.  947. 

The  recognizance  formerly  entered  into  that  the  infant  should  not  marry 
with  the  guardian's  privity  without  leave  of  the  Court  (Davis's  Case,  1  P. 
Wms.  608  ;  Eyre  v.  Cs.  Shaftesbury,  2  P.  Wms.  112),  was  stated  by  Lord 
Hardwicke,  in  1740,  to  have  been  discontinued  of  late  years  in  the  case  of 
wards  staying  in  England,  though  still  required  when  the  wards  were 
allowed  to  go  abroad:  see  Jeffrys  v.  Vanteswarstwarth,  Barn.  Ch.  141,  4. 
And  it  may,  perhaps,  be  still  required  where  there  is  apprehension  of  an 
improper  marriage  :  Simpson,  212. 

As  to  the  appointment  of  receiver  of  infant's  real  estate,  v.  swp.  p.  75. 
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GUARDIAN,   WHO   MAY   BE   APPOINTED. 

A  married  woman  is  not  a  proper  person  to  be  appointed  as  sole  guardian  : 
Be  Kaye,  1  Ch.  387 ;  and  if  a  female  guardian  appointed  by  the  Court 
(though  the  mother  of  the  infant)  married,  her  appointment  ceased,  and  a 
reference  was  usually  directed  to  ascertain  whether  it  was  for  the  benefit 
of  the  infant  to  continue  her  as  guardian,  and  she  was  at  liberty  to  propose 
herself,  and  was  generally  reappointed,  alone  or  with  others,  on  giving 
recognizances :  Re  Qornall,  1  Beav.  347 ;  Jones  v.  Powell,  9  Beav.  345 ; 
Anon.,  8  Sim.  346;  Marquis  Camden  v.  Murray,  16  Ch.  D.  161,  166; 
but  now  by  the  Guardianship  of  Infants  Act,  1886,  v.  inf.  p.  954,  the 
mother  is  placed  in  the  position  of  a  testamentary  guardian,  and  it  is 
presumed  that,  subject  to  the  power  of  the  Court  to  appoint  others  to  act 
jointly  with  her,  she  will  not  be  superseded  except  upon  grounds  applicable 
to  a  testamentary  guardian. 

If  no  guardian  had  been  appointed  by  the  father,  or  if  by  reason  of  the 
invalidity  of  the  marriage  the  appointment  was  ineffeptual,  the  mother  was 
entitled  to  the  guardianship  of  her  children  :  Re  Moore,  11  Ir.  C.  L.  1 ;  Re 
Darcys,  lb.  298  ;  Reg.  v.  Nash,  10  Q.  B.  D.  454. 

For  the  course  taken  where  the  mother  has  changed  her  religion  since 
the  father's  death,  see  inf.  Sect.  VI.,  "  Custody  of  Infant." 

The  soir  of  any  person  exercising  a  control  over  the  infant's  estate  ought 
not  to  be  appointed  guardian  ot  his  person  :  Re  Johnstone,  2  J.  &  Lat.  222. 

If  the  father  is  out  of  the  jurisdiction  and  is  unable  to  maintain  his 
children  (see  Exp.  England,  1  Russ.  &  M.  499),  or  if  there  be  a  testamentary 
guardian  who  declines  to  act,  a  guardian  may  be  appointed  by  the  Court : 
O'Keefe  v.  Casey,  1  Soh.  &  Lef.  106. 

If,  however,  the  testamentary  guardian  has  acted,  he  cannot  be  removed 
without  suit :  O'Keefe  v.  Casey,  sup. ;  Re  McCullochs,  Dru.  276 ;  6  L.  & 
Eq.  393  ;  Simpson,  207. 

Notwithstanding  the  appointment  by  deed  by  an  infant  aged  fourteen, 
and  entitled  to  real  estate,  of  a  guardian  for  himself,  the  Court  has  appointed 
a  guardian  :  see  Coham  v.  0.,  13  Sim.  639  ;  Curtis  v.  Rippon,  4  Madd.  462. 

A  guardian  must  be  specially  appointed  for  the  purpose  of  consenting  to 
an  application  under  the  Settled  Estates  Acts  and  Improvement  of  Lands 
Acts,  the  consent  of  the  father  or  the  testamentary  guardian  as  such  not 
being  sufficient :  Re  James,  5  Eq.  334 ;  Re  Caddich,  7  W.  R.  334 ;  Re 
Blundell,  sup.  Eorm  6,  p  948. 

But  the  father  is  competent  to  concur  on  behalf  of  his  son,  the  infant 
tenant  in  tail,  without  the  appointment  of  a  guardian  for  the  purpose,  in  a 
grant  made  by  himself  as  tenant  for  life  of  part  of  the  settled  estate  as  a 
church  site  under  the  Places  of  Worship  Sites  Act,  1873  (36  &  37  V.  c.  50), 
s.  1  :  Marq.  Salisbury's  Case,  2  Ch.  D.  29. 

Under  the  Settled  Land  Act,  1882  (v.  inf.  Chap.  XLV.,  "  Settlements  "), 
s.  60,  where  a  tenant  for  life  or  person  having  the  powers  of  a  tenant  for  life 
(which  includes  an  infant  tenant  in  fee,  see  sect.  59)  is  an  infant,  and  there 
are  no  trustees  of  the  settlement,  the  powers  of  the  Act  may  be  exercised 
on  the  infant's  behalf  by  such  person  and  in  such  manner  as  the  Court,  on 
the  application  of  a  testamentary  or  other  guardian  or  next  friend  of  the 
infant,  either  generally  or  in  a  particular  instance,  orders.  In  such  a  case, 
where  a  sale  is  contemplated,  it  is  the  practice  for  the  Judge  to  approve  the 
sale,  and  the  purchase-money  is  paid  into  Court. 

Where  more  than  one  guardian  is  appointed  by  the  Court,  the  office  does 
not — as  in  the  case  of  testamentary  guardians,  see  Eyre  v.  Cs.  Shaftesbury, 
2  P.  Wms.  103 — survive:  Bradshaw  v.  B.,  I  Russ.  528;  though  the 
survivors  might  have  been  appointed  without  a  reference  :  Hall  v.  Jones, 
2  Sim.  41. 

FOEBIGN   GUARDIAN. 

Though  the  Court  has  undoubted  jurisdiction  to  appoint  guardians  to 
infants  born  abroad,  or  resident  out  of  the  jurisdiction,  provided  they  are 
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British  subjects  {Ho'pe  v.  H.,  4  De  G.  M.  &  G.  345,  346 ;  Re  Willoughly,  30 
Ch.  D.  324,  C.  A.),  in  which  category  are  included  all  infants  whose  paternal 
grandfather  was  a  natural-born  British  subject  (De  Oeer  v.  Slone,  22  Ch.  D. 
243,  255  ;  Re  Willoughby,  sup.) ;  also  the  issue,  however  remote,  of  natural- 
born  British  subjects  born  within  British  Consular  jurisdiction  in  Turkey, 
China,  and  countries  not  recognized  as  civihzed  states  (see  Dicey,  29) ; 
yet  the  authority  of  a  guardian  who  has  been  appointed  by  a  foreign  Court 
of  competent  jurisdiction  will  not  be  interfered  with  :  Nugent  v.  Veizera,  2 
Eq.  704 ;  Re  Willoughhy,  30  Ch.  D.  324,  C.  A. ;  and  the  Court  will  give 
effect  in  all  respects  to  the  orders  of  the  Courts  of  a  foreign  country  in  respect 
of  an  infant  brought  to  this  country,  so  far  as  is  consistent  with  the  law  of 
England :  Di  Savini  v.  Lousada,  18  W.  R.  425  ;  22  L.  T.  61. 

But  in  a  case  where  the  ]?rench  mother  of  infants  resident  abroad  was  not 
a  proper  person  to  be  appointed,  and  proceedings  taken  by  her  in  France  for 
the  appointment  of  guardians  were  standing  over  until  it  should  be  seen 
what  course  the  English  Courts  would  adopt,  the  Court  exercised  its 
jurisdiction  :   Re  Willoughhy,  sup. 

And  under  special  circumstances  Scotch  tutors  dative  appointed  by  the 
Court  of  Session  have  been  restrained  from  interfering  with  the  infant  (for 
whom  guardians  had  been  appointed  in  this  country)  or  his  property  other 
than  his  Scotch  estates  :  Marg.  Bute's  Case,  9  H.  L.  C.  440  ;  4  Macq.  Sc.  Ap. 
1 ;  2  Giff.  682 ;  and  their  authority  in  this  country  over  a  Scotch  domiciled 
infant  has  been  negatived :  Beattie  v.  Johnstone,  10  CI.  &  P.  42  ;   1  Ph.  17. 

And  see  Re  Dawson,  3  D.  M.  &  G.  764 ;  2  Sm.  &  G.  199,  where  English 
guardians  were  appointed  for  an  infant  who  had  been  clandestinely  removed 
from  America,  where  she  had  real  estate,  in  breach  of  an  injunction  granted 
by  an  American  Court  to  restrain  her  removal. 

Where  it  was  doubtful  whether  the  infants  were  to  be  considered  as  French 
or  British  subjects,  and  the  French  Court  had  exercised  jurisdiction  bj' 
appointing  guardians,  the  English  Court  declined  to  interfere  :  Re  Bovrgoise, 
41  Ch.  D.  310,  C.  A. 

Proceedings  in  Ireland  appointing  guardians  in  that  country  over  infants 
there  residing  have  been  adopted  by  appointing  the  same  persons  guardians, 
and  ordering  payment  to  them  of  maintenance  money  out  of  the  infant's 
fortune  in  Court  here  :  Daniel  v.  Newton,  8  Beav.  485 ;  and  in  Re  Morrison, 
16  Sim.  42,  dividends  of  a  fund  in  Court  belonging  to  an  infant,  resident 
abroad,  with  a  guardian  appointed  by  a  foreign  Court,  were  paid  to  her 
solr  here,  on  his  undertaking  to  remit  to  the  guardian ;  but  the  better 
course  is  to  appoint  a  joint  guardian  here. 

TBSTAMBNTAEY   GUABDIAN. 

It  being  enacted  by  1  V.  c.  26,  s.  7,  that  no  will  made  by  any  person  under  Appointment 
twenty-one  shall  be  valid,  an  infant  can  no  longer  exercise  the  power  given  °'- 
by  12  Car.  II.  e.  24,  without  distinction  of  age,  of  appointing  a  guardian  to 
his  children  by  will,  though  he  may  still  do  so  by  deed. 

The  father  may  authorize  the  survivor  of  the  testamentary  guardians 
whom  he  has  appointed  to  nominate  another  in  the  place  of  the  one  who  has 
died  :  Re  Parnell,  L.  R.  2  P.  &  M.  379. 

Effect  will  be  given  to  the  recommendation  of  a  father  who  has,  by  will, 
appointed  a  guardian,  that  his  children  should  be  placed  under  the  care  of 
two  other  persons,  subject  to  the  guardian's  general  superintendence  and 
control :  Knott  v.  Cottee,  2  Ph.  192  ;  Hartley  v.  Smith,  10  W.  R.  750,  763  ; 
9  Jur.  N.  S.  87 ;  but  the  wishes  of  the  father  (though  greatly  respected 
by  the  Court:  Simpson,  pp.  210,  211)  will  not  be  regarded  if  disadvan- 
tageous to  the  infant :  Hartley  v.  Smith,  sup. ;  Re  W.,  W.  v.  M.,  [1907] 
2  Ch.  557  (where  the  Court  of  Appeal  held  that  in  all  orders  relating  to 
religious  education  of  a  ward  of  Court,  the  words  "until  further  order  " 
must  from  the  nature  of  the  case  be  deemed  to  be  inserted). 

The  nomination  by  a  testator  of  a  "  guardian  of  the  estate  of  my  son 
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during  his  minority,"  does  not  give  the  person  so  appointed  the  powers 
of  a  testamentary  guardian  so  as  to  displace  the  mother  from  the  care  and 
custody  of  the  infant :  Re  Norbury,  I.  R.  9  Eq.  134. 

The  appointment  by  the  father  of  a  testamentary  guardian  does  not  afEeot 
the  right  of  the  Court  to  appoint  a  receiver  of  the  infant's  estate  :  Oardner  v. 
Blane,  1  Hare,  381  ;  nor  does  it  affect  the  rights  of  the  mother  under  the 
Guardianship  of  Infants  Act,  1886. 

Control  will  be  exercised  over  a  testamentary  guardian  if  his  conduct  be 
improper :  see  Talbot  v.  E.  Shrewsbury,  4  My.  &  Cr.  673 ;  D.  Beaufort  v. 
Berty,  1  P.  Wms.  704. 

And  though  such  a  guardian  is  rarely  if  ever  removed  (see  2  L.  C.  Eq.  742  ; 
1  L.  C.  Eq.,  7th  ed.  521),  orders  may  be  made  regulating  his  conduct : 
Roach  V.  Oarvan,  1  Vez.  160 ;  Jones  v.  Powell,  9  Beav.  345. 

And,  without  removing  the  testamentary  guardians  from  their  office,  the 
care  and  religious  education  of  the  infants  may  be  intrusted  to  the  mother, 
or  other  persons  appointed  for  that  purpose  :  see  Andrews  v.  Salt,  8  Ch.  622  ; 
Re  Newbery,  1  Eq.  431 ;  1  Ch.  263  ;  Smith  v.  Bate,  2  Dick.  631  ;  Ingham  v. 
Bickerdike,  6  Madd.  275 ;  Re  Clarke,  21  Ch.  D.  817.  And  inf.  Sect.  VI., 
"  CtrsTODY  OT  Infant." 

The  marriage  of  a  female  testamentary  guardian  does  not  of  itself  deter- 
mine her  office,  but  inquiries  should,  it  seems,  be  directed  whether  it  will  be 
for  the  benefit  of  the  infants  to  continue  to  reside  with  her  notwithstanding 
her  second  marriage  :  Jones  v.  Powell,  9  Beav.  345 ;  and  see  2  L.  C.  Eq. 
742;   1  L.  C.  Eq.  511,514. 


GUAEDIANSHIP   OP  INFANTS   ACT,    1886. 

Right  of  By  this  Act  (49  &  60  V.  o.  27),  s.  2,  on  the  death  of  the  father  of  an 

mother.  infant  (or,  in  case  the  father  has  died  prior  to  the  passing  of  the  Act,  then 

from  and  after  the  passing  of  the  Act,  25th  June,  1886),  "  the  mother,  if 
surviving,  shall  be  the  guardian  of  such  infant,  either  alone,  when  no 
guardian  has  been  appointed  by  the  father,  or  jointly  with  any  guardian 
appointed  by  the  father.  When  no  guardian  has  been  appointed  by  the 
father,  or  if  the  guardian  or  guardians  appointed  by  the  father  is,  or  are, 
dead,  or  refuses  or  refuse  to  act,  the  Court  may,  if  it  shall  think  fit,  from 
time  to  time  appoint  a  guardian  or  guardians  to  act  jointly  with  the 
mother." 

Where  there  is  no  guardian  appointed  by  the  father  in  existence,  the 
mother,  if  surviving,  is  entitled  to  be  sole  guardian  of  her  infant  child,  and 
the  statutory  and  inherent  jurisdiction  of  the  Court  to  appoint  a  guardian 
to  act  jointly  with  the  mother  will  not  be  exercised  merely  because  the 
mother  has  married  a  second  husband  of  a  religion  different  from  hers 
and  that  of  the  infant,  if  there  is  no  personal  misconduct  or  interference 
with  the  proper  bringing  up  of  the  infant ;  but  the  Court  will  only  interfere 
where  it  is  shown  that,  having  regard  to  the  real  benefit  of  the  infant,  it 
ought  to  do  so  :  In  re  X.,  X.  v.  Y.,  [1899]  1  Ch.  526,  C.  A. 

Sect.  2  does  not  affect  the  rights  of  the  father  as  to  the  reUgious 
education  of  his  children  :  Re  Scanlan,  40  Ch.  D.  201  (where  the  deceased 
father  being  a  Protestant,  and  the  surviving  mother  a  Roman  Catholic, 
two  Protestants  were  appointed  to  act  jointly  as  co-guardians  of  the 
children,  who  were  to  be  brought  up  in  the  Church  of  England). 
Power  of  By  sect.  3  (1),  "  the  mother  of  any  infant  may,  by  deed  or  will,  appoint 

mother  to        any  person  or  persons  to  be  guardian  or  guardians  of  such  infant  after  the 
appoint.  death  of  herself  and  the  father  of  such  infant  (if  such  infant  be  then  un- 

married), and  where  guardians  are  appointed  by  both  parents,  they  shall 
act  jointly."  (2)  The  mother  may  also,  by  deed  or  will,  provisionally 
appoint  a  person  or  persons  to  act  as  guardian  or  guardians  after  her  death 
jointly  with  the  father,  and  the  Court,  after  her  death,  "  if  it  be  shown  to  the 
satisfaction  of  the  Court  that  the  father  is  for  any  reason  unfitted  to  be  the 
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soJe  guardian  of  his  children,"  may  confirm  the  appointment,  or  make  such 
other  order  in  respect  of  the  guardianship  as  it  thinks  riglit.  (3)  "  In  the 
event  of  guardians  being  unable  to  agree  upon  a  question  affecting  the 
welfare  of  an  infant,  any  of  them  may  apply  to  the  Court  for  its  direction, 
and  the  Court  may  make  such  order  or  orders,  regarding  the  matters  in 
difference,  as  it  shall  think  proper." 

The  Court  has  power  to  remove  a  guardian  appointed  by  the  mother 
under  sect.  3,  if  satisfied  that  it  is  for  the  welfare  of  the  infants  so  to  do  : 
Re.  McGrath,  [1892]  2  Ch.  496 ;  [1893]  1  Ch.  143,  C.  A. 

The  appointment  by  the  mother  under  sect.  3,  sub-sect.  2,  should  be  in 
form  an  appointment  of  guardians  to  act  "jointly  with  the  father,"  and 
the  order  of  the  Court  after  her  death  confirming  the  appointment  should  be 
made  in  that  form,  and  upon  evidence  that  the  father  is  "  unfitted  to  be  the 
sole  guardian  ;  "  but  a  testamentary  appointment  by  the  mother,  though 
wrong  in  form,  will  be  acted  upon  by  the  Court,  if  intended  to  be  made 
under  the  statutory  power :  Be  0.,  [1892]  1  Ch.  292. 

The  general  jurisdiction  of  the  Court,  and  its  power,  in  a  proper  case,  to 
displace  the  father  altogether,  is  not  affected  by  the  Act :  8.  C. 

Guardians  under  the  Act  are  (by  sect.  4)  invested  with  the  powers  of  Power  of 
testamentary  guardians,  under  12  Car.  II.  c.  24.    The  Court  may  make  guardians, 
orders  as  to  the  custody  of  the  infant :  sect.  5  (v.  inf.  pp.  937  et  seq.). 

On  being  satisfied  that  it  is  for  the  welfare  of  the  infant,  the  Court  Removal  of 
may,  in  its  discretion,  remove  from  his  office  any  testamentary  guardian  or  guardian, 
guardian  under  the  Act,  and  also,  if  deemed  for  the  welfare  of  the  infant, 
appoint  another  guardian  in  the  place  of  the  guardian  so  removed :  sect.  6 ; 
see  Be  Grays,  27  L.  R.  Ir.  609. 

Wliere  a  decree  for  judicial  separation  or  divorce  is  pronounced,  the  Judicial 
Court  may  declare  the  parent,  by  reason  of  whose  misconduct  the  decree  is  separation  or 
made,  to  be  a  person  unfit  to  have  the  custody  of  the  children  of  the  divorce, 
marriage,  and  such  parent  shall  not,  upon  the  death  of  the  other  parent,  be 
entitled  as  of  right  to  the  custody  or  guardianship  of  the  children. 

Nothing  in  the  Act  is  to  restrict  or  affect  the  jurisdiction  of  the  High 
Court,  or  any  division  thereof,  to  appoint  or  remove  guardians,  or  otherwise 
in  respect  of  infants  :   sect.  13. 

The  Act  confers  jurisdiction  upon  the  County  Court,  subject  to  provisions  Jurisdiction, 
for  removal  of  proceedings  to  the  Ch .  Div.  of  the  High  Court,  and  for  appeals 
to  be  heard  by  a  Judge  of  the  Ch.  Div.  at  Chambers,  or  in  Court,  as  he  shall 
direct :  sects.  9,  10  ;  and  provides  for  the  making  of  rules  :  sect.  11. 

Applications  under  the  Act  are  to  be  made  by  summons  ;  where  there  is  Form  of 
any  pending  action  or  proceeding,  by  a  summons  in  the  action  or  proceeding,  application, 
and  in  the  matter  of  the  infant ;  and  where  there  is  no  pending  action  or 
proceeding,  by  an  originating  summons  in  the  matter  of  the  infant :  R.  S.  C. 
Guardianship  of  Infants,  r.  2. 

A  summons  under  sect.  2  of  the  Act  may  be  taken  out  by  any  next  friend  Service  of 
of  the  infant,  and  is  to  be  served  on  the  mother ;   and  a  summons  under  summons, 
sect.  3  (2)  of  the  Act  may  be  taken  out  by  any  next  friend  of  the  infant,  and 
is  to  be  served  upon  the  father. 

A  summons  under  sect.  3  (3)  may  be  taken  out  by  any  guardian  of  the 
infant,  and  is  to  be  served  on  the  other  guardian  or  guardians  :  rr.  3,  4. 

Under  sect.  5,  a  summons  taken  out  by  the  mother  is  to  be  served  on  the 
father,  or,  it  he  be  dead,  upon  the  guardian  or  guardians  ;  and  a  summons 
taken  out  by  the  father  is  to  be  served  on  the  mother,  or,  if  she  be  dead, 
upon  the  guardian  or  guardians,  other  than  the  father ;  and  a  summons 
taken  out  by  any  guardian  of  an  infant,  other  than  a  parent,  is  to  be  served 
on  the  other  guardian  or  guardians,  if  any,  other  than  a  surviving  parent, 
and  also  upon  the  surviving  parent :   r.  5. 

A  summons  under  sect.  6  may  be  taken  out  by  any  next  friend  of  the 
infant,  and  is  to  be  served  upon  his  guardian  or  guardians  :  r.  6. 

The  Court  may  direct  that  any  persons,  other  than  those  mentioned  in 
the  rules,  be  served  :   r.  9. 
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Evidence.  The  evidence  to  be  adduced  upon  any  application  for  the  appointment  of 

a  guardian  is  to  show :  (a)  the  age  of  the  infant ;  (b)  the  nature  and  amount 
of  the  infant's  fortune  and  income;  (e)  what  relations  the  infant  has:  r.  10. 


(ll.)  ORDERS  EELATINa  TO  MAINTENANCE  AND  EDUCATION. 

1.  Fund  applied  for  Maintenance  of  Non-Gompos. 

Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto,  the  said  D.  B.  by  his  counsel  undertaking  to  apply 
the  dividends  thereby  directed  to  be  paid  to  him  for  the  maintenance, 
comfort,  and  support  of  the  Petr.  (a  person  of  unsound  mind  not  so 
found).  [Add  Payment  Schedule.} — Re  Brandon's  Trust,  M.  E., 
20  Dec.  1879,  A.  3897  ;  S.  G.,  13  Ch.  D.  773. 

Though  an  order  to  the  above  effect  may  be  made,  there  is  no  jurisdiction 
in  a  Judge  of  the  Ch.  Div.  to  appoint  a  guardian  of  the  person  and  estate  of 
a  person  of  unsound  mind :  He  Bligh,  12  Ch.  D.  364,  C.  A. 

For  order  for  payment  of  the  entire  income  of  a  person  of  unsound  mind 
for  his  maintenance  without  appointing  a  guardian,  see  Re  Silva's  Trusts, 
Chitty,  J.,  14  Jan.  1888,  B.  75 ;  36  W.  R.  366 ;  1888,  W.  N.  3  ;  57  L.  J. 
Ch.  281 ;   58  L.  T.  46. 

2.  Maintenance  Order  out  of  Funds  not  in  Court. 

Order  that  £ —  p.  a.  be  allowed  for  the  maintenance  and  educa- 
tion of  the  infant  A.  from  the  —  day  of  —  and  for  the  time  to  come 
during  his  minority  or  until  further  order ;  And  it  is  ordered  that 
such  sums  be  paid  by  B.  and  C,  the  trustees  of  &c.,  out  of  the  income 
to  which  the  said  infant  is  entitled  under  &c.,  to  D.  the  guardian  of 
the  said  infant,  to  be  applied  by  him  as  aforesaid. 

3.  Maintenance  Order  out  of  Funds  in  Court. 

Order  that  the  sum  of  £14 10s.  be  allowed  for  the  past  maintenance 
of  the  infant  Deft  A.  G.  H.  down  to  the  —  day  of  • — ,  and  the  sum  of 
£29  per  annum  for  the  maintenance  of  the  said  infant  Deft  as  from  the 
—  day  of  — ,  during  his  minority,  or  until  further  order ;  And  it  is 
ordered  that  the  funds  in  Court  be  dealt  vpith  as  directed  in  the 
Schedule  hereto. 
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Payment  Schedule. 

In  the  High  Court  of  Justice,  Mth  May,  1900. 

Chancery  Division. 

Re  H.,  H.  V.  B.     1899.    H.     148. 
Ledger  Credit.    As  above.     "  The  account  of  A.  G.  H.,  an  infant  born 
3rd  October,  1882.    Duty  paid." 
Funds  in  Court    £ — New  Consols. 
£ —  Cash. 


Particulars  of  Payments,  Transfers, 
or  other  operations  to  be  carried. 

Payees  and  Trans- 
ferees, or  Titles  of 
separate  Accounts. 

Amounts. 

out  by  the  Paymaster. 

Money. 

Securities. 

Pay 

Out  of  residue  of  cash  and  in- 
terest   as    it   accrues    during 
minority  of  above  infant. 

Pay  on  or  after  the  —  day  of  — 
and  the  —  day  of  —  in  every 
year  beginning  on  or  after  the 
—  day  of  —  for  his  mainte- 
nance and  education. 

Pit.  G.  P.,  mar- 
ried woman,  as 
guardian. 

The  same 

£       8.    d. 
14     10    0 

14     10    0 

£     «.     d. 

See  Re  Hocking,  Hocking  v.  Benmore,  Kekewich,  J.,  14  May,  1900, 
A.  702. 


4.  Form  of  Schedule  where  the  interest  on  the  Funds  is  Insufficient 
to  Raise  amount  allowed  for  Maintenance. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees, or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

On  the  —  day  of  —  and  the  — 
day  of  — -in  each  year,  begin- 
ning on  the  —  day  of  — . 

Sell  sufficient  consols   to    raise 
with  any  interest  £ — . 

Pay  proceeds  for   maintenance 
and  education  of  infant. 

£       ..     d. 

£     ».     d. 

Income  tax  is  not  chargeable  on  money  raised  by  sale  of  capital  to 
provide  payments  expressed  by  the  order  to  be  made  for  maintenance. 
In  such  a  case  no  direction  fgr  the  payment  to  be  made  "  free  of  income 
tax  "  is  therefore  necessary, 
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¥orm  of  Schedule  where  Funds  in  any  half  year  a/re  Insufficient 
— Deficiency  to  he  made  up  in  next  half  year. 


Particulars  of  Payments,  Transfers, 

and  other  operations  to  be  carried 

out  ty  the  Payma3ter. 

Payees  and  Trans- 
ferees, or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

On  the  —  day  of  —  and  the  — 
day  of  —  in  every  year  begin- 
ning on  the  —  day  of  — . 

Pay  during  minority  of  A.  B.  for 
maintenance 

If  on  any   of  the  above   dates 
the   above  funds  shall  be  in- 
sufficient to  make  such  half- 
yearly  payments. 

Pay  whole  of  funds  on  account 
of  such  maintenance  and  sub- 
sequently at  any  time 

Pay  towards   such  maintenanc  e 
so  much  as  will  make  up  any 
such  deficiency 

C.  B.  as  guardian 

The  same. 
The  same. 

&      s.    d. 
250    0    0 

£     8.     d. 

See  Hop2]e  v.  Cullen,  North,  J.,  4  Nov.  1889,  A.  2746. 


C.  Maintenance  partly  out  of  Income  of  Personal  Estate  in  Court  and 
partly  out  of  Rents,  &c. 

Oeder  that  the  sum  of  £ —  per  ann.  be  allowed  for  the  maintenance 
and  education  of  the  said  infant,  as  from  the  —  day  of  — ,  and  for  the 
time  to  come  during  his  minority,  or  until  further  order  ;  And  it  is 
ordered  that  so  much  of  the  said  annual  sum  of  £ —  as  the  interest  in 
the  Schedule  hereto  mentioned  is  insufficient  to  meet,  be  paid  to 
C.  D.  by  the  receiver  out  of  the  rents  and  profits  of  the  real  estate  ; 
And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed 
in  the  Schedule  hereto. 

(Insert  in  Payment  Scliedule.) 


Out  of  interest  as  it  accrues 
during  the  mmority  of  A.  B. — • 

Pay  on  the  —  day  of  —  and  the 
—  day  of  • —  in  every  year, 
beginning  on  the  —  day  of  — 


s.    d. 


7,  Order  for  Increase  of  Maintenance. 

Order  that  the  sum  of  £ —  a  year  be  allowed,  in  addition  to  the 
sum  of  £ —  a  year,  allowed  by  the  order  dated  &c.,  making  together 
the  sum  of  £ —  a  year,  for  the  maintenance  and  education  of  A.,  the 
infant,  such  increased  allowance  to  commence  as  from  &c.,  and  to  be 
paid  out  of  the  income  of  the  trust  estate  in  the  said  order  dated  &c., 
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mentioned  to  H.,  the  father  of  the  said  infant,  during  his  minority, 
or  until  further  order. — Re  W.  H.  Hora,  an  Infant,  M.  R.  at  Chambers, 
18  Feb.  1873,  A.  407. 

If  the  increase  is  to  be  paid  out  of  funds  in  Court,  see  Form  3,  mp.  p. 
956. 

For  inquiry,  on  petition  of  next  of  kin,  whether  a  person  of  unsound  mind 
not  so  found  has  been  properly  maintained,  and  whether  any  and  what 
further  provision  ought  to  be  made  for  her  maintenance  and  comfort,  see 
Madden  v.  Baxter,  M.  R.,  31  Dec.  1859,  B.  469. 

For  forms  of  application,  &o.  in  reference  to  maintenance,  see  D.  C.  F. 
687  et  seq. 

8.  Declaration  as  to  Rights  of  Infants — Conveyancing  Act,  1881; 

s.  43. 
Declare,  that  upon  the  true  construction  of  the  testator's  wUl  and 
in  the  events  which  have  happened  the  Deft  A.,  who  attained  the 
age  of  twenty-one  years  on  the  —  day  of  — ,  is  entitled  to  one-sixth 
of  the  corpus  and  income  accumulations  after  the  payment  of  costs 
hereinafter  directed  of  and  in  the  residuary  estate  of  the  testator, 
and  that  the  remaining  five-sixths  of  the  said  income  accumulations 
are  applicable,  at  the  discretion  of  the  trustees  of  the  said  will,  for  or 
towards  the  maintenance,  education,  or  benefit  of  the  infant  Pit  C. 
and  the  infant  Defts  D.,E.,  F.,  and  G. ;  The  trustees  of  the  will  to  pay 
and  retain  the  costs  of  all  parties,  to  be  taxed,  out  of  the  said  income 
accumulations. — See  Re  Holford,  Holford  v.  Holford,  Chitty,  J.,  15 
March,  1894,  A.  434  ;  affirmed  by  C.  A.,  28  May,  1894  ;  [1894]  3  Ch. 
30,  C.  A. 

9.  Advance  for  Maintenance,  out  of  Income  of  Contingent  Share, 
secured  by  Policy. 

"  And  the  Judge  being  of  opinion  that  it  is  fit  and  proper,  and  for 
the  benefit  of  the  infant  E.,  that  the  sum  of  £225  should  be  allowed 
for  her  past  maintenance  and  education  from  &c.  to  &c.,  and  that  the 
annual  sum  of  £150  should  be  allowed  for  her  future  maintenance  &c. ; 
And  it  appearing  that  the  only  fortune  of  the  said  infant  E.  consists  of 
the  share  of  and  in  the  real  and  residuary  personal  estate  of  the 
testatrix  K.  to  which  the  said  infant  is  presumptively  entitled,  and 
will  become  absolutely  entitled  under  the  said  will  on  her  attaining  the 
age  of  twenty-one  years  or  being  married,  and  that  the  income  arising 
and  to  arise  from  such  share  is  not  in  the  meantime  applicable  for  the 
maintenance  and  education  of  the  said  infant ;  and  it  having  been 
proposed  and  submitted  to  the  Judge  by  or  on  behalf  of  the  said  A., 
the  father  of  the  said  infant,  that  &c.,  and  the  Judge  having  approved 
of  the  said  proposal,  and  it  appearing  that  the  policy  of  assurance 
hereinafter  mentioned  has  been  efiected  with  the  M.  Society  in.  the 
names  of  N.  and  J.,  No.  — ,  dated  &c.,  for  the  sum  of  £4000  on  the 
life  of  the  said  infant  E.,  It  is  ordered  that  the  said  policy  of  assurance 
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be  deposited  in  tlie  Central  Office  ;  And  it  is  ordered  that  the  same  be 
held  as  a  security  for  the  purpose  of  recouping  and  repaying  to  the 
estate  of  the  testatrix  any  loss  in  the  event  of  the  death  of  the  said  E. 
without  having  attained  the  age  of  twenty-one  years  or  marrying,  the 
amounts  which  shall  have  been  paid  or  advanced  out  of  the  share  of 
the  annual  income  of  the  real  and  residuary  personal  estate  of  the 
testatrix  to  which  the  said  infant  is  so  presumptively  entitled,  for  the 
maintenance  and  education  of  the  said  infant,  and  for  procuring  and 
keeping  on  foot  the  said  policy,  and  for  the  costs  of  obtaining  this 
order,  and  also  such  an  amount  or  sum  of  money  as  will  be  equivalent 
to  the  amounts  of  money  or  funds  and  securities  which  would  have 
arisen  from  such  part  of  the  said  annual  income  as  shall  be  so  paid  and 
applied,  in  case  the  same  instead  of  having  been  so  paid  and  applied 
had  been  accumulated  at  compound  interest  by  the  investment  there- 
of, and  all  the  resulting  income  thereof  in  manner  directed  by  the  said 
will ;  And  it  is  ordered  that  notice  of  such  deposit  and  of  the  purpose 
for  which  the  said  policy  has  been  so  effected  and  deposited  be  given 
to  the  said  M.  Society  ;  And  upon  such  deposit  being  made  and  such 
notice  being  given,  it  is  ordered  that  the  sum  of  £225  be  allowed  for 
the  maintenance  and  education  of  the  said  infant  from  &c.  to  &c.,  and 
be  paid  by  the  said  N.  and  J.  as  such  trustees  as  aforesaid  to  the  said 
A.,  the  father  of  the  said  infant,  out  of  the  share  of  the  annual  income 
which  has  arisen  from  the  said  real  and  residuary  personal  estate  to 
which  the  said  infant  is  presumptively  entitled  under  the  said  will  on 
her  attaining  her  age  of  twenty-one  years  or  on  marriage." — Allow  the 
annual  sum  of  £150  for  future  maintenance  to  be  paid  in  the  same 
manner. — Trustees  to  pay  the  costs  and  first  premium  out  of  the  same 
funds. — ^And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto,  and  the  payments  of  premiums 
thereby  directed  are  to  be  considered  as  payments  out  of  the  share 
of  the  annual  income  which  shall  arise  from  the  said  real  and  residuary 
personal  estate  to  which  the  said  infant  is  so  presumptively  entitled 
as  aforesaid. 


{Insert  in  Payment  Schedule.) 


Out  of  interest  as  it  accrues — 
Pay  £ — ,  the  premium  due  on 
the  —  day  of  — ,  and  on 
the  same  day  in  each  suc- 
ceeding year,  on  the  policy 
to  be  effected  on  the  life 
of  E.,  as  in  this  order 
mentioned. 


C.  D.,  the  actuary,  for  E.  F., 
the  principal  officer  of  the 
M.  Society,  or  other  the 
actuary  or  principal  officer 
for  the  time  being  of  the 
said  society. 


£  s.  d. 


—Adapted  from  Re  ArbucEe,  V.-C.  K.,  30  May,  1866,  A.  1233  ;  -S.  C, 
14  W.  E.  535  ;  14  L.  T.  538  ;  followed  in  Re  Bruce,  Kay,  J.,  20  W.  E. 
922. 
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10.  Maintenance  charged  on  Infant's  Real  Estate. 
Order  that  the  Defts  [the  exors  and  trustees]  do  out  of  any  funds  in 
their  hands  pay  to  the  Deft  T.  on  her  separate  receipt  the  sum  of  £ — 
for  the  past  maintenance  of  the  Pit  up  to  &c.,  and  the  yearly  sum  of 
£ —  for  his  future  maintenance  from  the  last-mentioned  day  ;  and  if 
such  funds  shall  be  insufficient,  Declare  that  what  the  Defts  [the  exors 
and  trustees]  or  either  of  them  shall  have  paid  or  shall  pay  in  respect 
of  such  past  or  future  maintenance  ought  to  be  a  charge  upon  the 
estate  and  interest  of  the  Pit  in  the  real  and  personal  estate  of  the 
testator  given  and  devised  to  him  by  the  testator's  will. — Fentiman  v. 
F.,  V.-C.  E.,  1841,  A.  1676 ;  S.  C,  13  Sim.  172.  But  see  also  Ee 
Howarth,  8  Ch.  415,  post,  p.  968. 

11.  Accumulation  of  Income  of  particular  Property  applied  for 
Maintenance — Infant  being  entitled  to  more  Funds  than  one. 

Declare  that  upon  the  true  construction  of  the  will  of  X.,  and  in 
the  events  which  have  happened,  the  Deft  A.  B.  is  absolutely  entitled 
to  the  whole  of  the  accumulations  which  have  arisen  during  her 
minority  from  one  moiety  of  a  certain  legacy  of  £ — ,  and  of  a  freehold 
house  called  &c.,  and  from  the  share  of  the  residuary  estate  of  the 
testator  settled  upon  the  said  A.  B.  and  her  children  (if  any)  ;  And 
this  Court  being  of  opinion  that  it  is  for  the  benefit  of  the  infant  Deft 
C.  D.j.that  as  between  the  income  of  her  moiety  of  the  said  legacy  of 
£ —  and  the  said  house,  and  the  income  of  the  share  of  the  residuary 
estate  of  the  testator  settled  upon  the  said  C.  D.  and  her  children  (if 
any),  the  income  of  the  moiety  of  the  said  legacy  and  house  should  be 
primarily  applied  for  her  maintenance.  Doth  order  that  her  main- 
tenance be  provided  for  accordingly  by  the  Pits,  as  such  trustees,  at 
their  discretion. — Tax  costs  of  Pits  and  Defts  as  between  solr  and 
client. — And  it  is  ordered  that  such  costs  be  retained  and  paid  by  the 
said  trustees,  as  to  the  costs  of  the  Pits  and  the  Deft  E.  F.,  out  of  the 
residuary  estate  of  the  testator,  and  as  to  the  costs  of  the  Defts  A.  B. 
and  C.  D.  out  of  the  accumulations  of  income  of  their  respective 
moieties  in  the  said  legacy  and  house. — Re  Wells,  Wells  v.  W.,  North, 
J.,  7  Dec.  1889,  B.  1680 ;  S.  0.,  43  Ch.  D.  281.  See  also  Lucas 
V.  King,  11  W.  E.  818 ;  Martin  v.  M.,  1  Eq.  369 ;  Simpson, 
263. 

12.  Tenant  for  Life  declared  entitled  to  Accumulations  of  Income 
during  Infancy — Conveyancing  Act,  1881,  s.  43,  sub-ss.  2,  3. 

Declare  that  the  accumulations,  representing  or  attributable  to 
income  of  the  share  of  the  Deft,  of  the  residuary  estate  of  the  testator, 
accrued  prior  to  and  since  the  said  Deft's  marriage  with  J.  A.  L., 
ought  to  be  paid  to  her  by  the  Pits  [the  executors  and  trustees]. — See 
Ee  Humphreys,  Humphreys  v.  Levett,  North,  J.,  20  Dec.  1892,  A.  1902  ; 
affirmed  by  C.  A.,  24  April,  1893,  A.  680a  ;  [1893]  3  Ch.  1,  C,  A. 
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13.  Intermediate  Bents  applicable  for  Maintenance  of  Infants — Con- 

tingent Legatees — Conveyancing  Act,  1881,  s.  43. 

Declare  that  the  rents  and  profits  of  the  leasehold  estate  of  the 
above-named  J.  S.  W.,  devised  in  trust  for  the  testator's  daughter  E., 
afterwards  E.  G.,  and  her  children,  from  the  death  of  the  said  E.  Gr. 
until  a  child  of  the  said  E.  G.  attains  the  age  of  twenty-one  years,  or 
beiag  a  daughter  attains  that  age  or  marries,  are,  with  the  accumula- 
tions thereof,  applicable  for  the  maintenance  of  the  infant  Deft  J.  S.  G. 
and  the  other  children  of  the  said  E.  G. — See  Re  Woodin,  Woodin  v. 
Glass,  C.  A.  24  May,  1895,  B.  1907  ;  [1895]  2  Ch.  309,  C.  A. 

14.  Infant  having  come  of  Age,  Guardian  of  Estate  to  pass  his 

Accounts  and  pay  over  Balances. 

Order  that  M.  S.  [guardian^  do  forthwith  leave  in  the  Chambers  of 
the  Judge  his  first  and  final  account  as  such  guardian,  and,  within 
such  time  as  shall  be  fixed  by  the  Master's  certificate  of  the  allowance 
of  such  account,  pay  the  balance  which  shall  be  certified  to  be  due 
from  him  to  the  said  D.  ;  And  it  is  ordered  that  the  said  M.  S.  do,  on 
or  before  &o.,  transfer  and  pay  to  the  said  D.  the  several  funds  belong- 
ing to  him  arising  from  &c.,  and  any  dividends  accrued  or  to  accrue 
thereon,  the  amount  to  be  verified  by  affidavit ;  And  thereupon  it  is 
ordered  that  the  recognizance  dated  &c.,  entered  into  by  the  said 
M.  S.  be  vacated  ;  And  it  is  ordered  that  the  costs  of  the  said  M.  S. 
of  preparing  and  passing  his  account  as  such  guardian  be  allowed  him 
as  a  disbursement  in  such  account ;  And  it  is  ordered  that  the  funds 
in  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — [Add 
Payment  Schedule.] — See  Re  Davis,  Basire  v.  Passingham,  V.-C.  H. 
at  Chambers,  15  June,  1876,  A.  1673. 

15.  Infant  placed  as  a  Pupil,  or  at  School. 

Order  that  the  Pit  H.  be  allowed  to  enter  and  remain  as  a  pupil  in 
the  offices  of  Messrs.  C,  accountants,  of  &c.,  untU  the  expiration  of  one 
year  from  &c.,  or  until  arrangements  be  made  for  his  entering  a  suit- 
able mercantile  house  ;  And  it  is  ordered  that  the  name  of  the  Pit  A. 
be  entered  at  the  house  of  T.,  one  of  the  house  masters  at  M — college, 
as  an  intended  boarder. — Soden  v.  S.,  V.-C.  H.  at  Chambers,  28  April, 
1876,  B.  903. 

16.  Infant  to  be  Articled  or  Apprenticed. 

Order  that  A.,  the  infant,  be  placed  out  as  an  articled  clerk  [or 
apprentice]  with  B.,  of  &c.,  for  the  term  of  —  years,  for  the  purpose  of 
being  instructed  in  the  profession  [or  trade,  or  business,  or  art]  of  &c. ; 
And  it  is  ordered  that  £ —  be  allowed  as  a  proper  premium  to  be  paid 
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to  the  said  B.  on  that  occasion  ;  \If  so,  and  £ —  for  the  necessary- 
outfit  of  the  said  infant ;]  And  the  Judge  having  approved  of  the 
articles  of  clerkship  [or  indenture  of  apprenticeship]  marked  A, 
intended  to  be  made  between  &c.,  of  &c.,  as  proper  articles  of  clerk- 
ship [or  a  proper  indenture]  to  be  executed  for  the  purpose  aforesaid, 
as  appears  by  the  memorandum  of  approval  signed  by  the  Master  in 
the  margin  of  the  engrossment  thereof ;  doth  order  that,  upon  the 
execution  of  such  articles  [or  indenture]  by  such  parties  thereto  as  the 
Judge  shall  direct,  D.  and  E.,  the  trustees  of  the  will  of  &c.  [or  the 
receiver  appointed  in  this  action],  do  out  of  the  rents  and  profits  of 
the  estates  of  the  said  infant,  pay  the  said  sum  of  £ —  to  the  said  B. 
for  such  premium  as  aforesaid  ;  If  so,  and  the  said  sum  of  £ —  to  C, 
the  guardian  of  the  said  infant,  for  such  outfit,  the  said  C,  by  his 
solicitor,  undertaking  to  apply  the  same  accordingly  ;  and  £ —  for  the 
costs  of  the  said  infant  of  this  application  ;  If  so,  and  retain  the  sum 
of  £ —  for  their  own  costs  in  respect  thereof  ;  Or,  if  out  of  fund  in 
Court,  And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as 
directed  in  the  schedule  hereto. 


{Insert  in  Payment  Schedule.) 


Upon  the  execution  of  the  arti- 
cles or  indenture  in  this  order 
mentioned  by  such  parties 
thereto  as  the  Judge  shall 
direct  being  certified  [or  by 
X.,  Y.,  and  Z.  {naming  them), 
being  verified  by  affidavit] — 
Sell  sufficient  (Consols)  to 
raise  (£100).  Out  of  pro- 
ceeds pay 


|B.  C.  {the  person  to  whom 
the  infant  is  to  he  articled 
or  apprenticed). 


£  s.   d. 


£  s.  d. 


For  forms  of  application,  &c.,  see  D.  C.  F.  689  et  seq. 


17.  Determining  Apprenticeship  of  Infant  in  consequence  of  Bank- 
ruptcy of  Master,  and  for  return  of  part  of  Premium. 

Order  that  the  applicant  be  at  liberty,  pursuant  to  sect.  41  of  the 
Bankruptcy  Act,  1883,  to  determine  the  indenture  of  apprenticeship 
between  the  applicant  and  the  infant  and  G.,  dated  &c.,in  consequence 
of  the  bankruptcy  of  the  said  G. ;  And  it  is  ordered  that  the  applicant 
be  at  liberty  to  apply  to  the  trustee,  D.,  under  such  bankruptcy,  to 
pay  to  the  applicant  out  of  the  bankrupt's  estate  as  a  preferential 
claim,  such  a  sum  (part  of  the  premium  of  £ —  paid  to  the  said  bank- 
rupt) for  the  use  of  the  said  infant  as  he  is  entitled  to  claim,  regard 
being  had  to  the  amount  of  the  premium  paid,  and  the  time  which 
the  said  infant  has  served  with  the  said  bankrupt,  and  the  other 
circumstances  of  the  case,  with  liberty  to  the  said  trustee  to  reserve 
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a  sufficient  part  of  the  bankrupt's  estate  available  for  that  purpose  to 
satisfy  such  claim. — Adapted  from  Re  Bent,  D.  v.  Harden,  Kay,  J., 
at  Chambers,  5  August,  1882,  A.  3877. 


NOTES. 


MAINTENANCE. 


Form  of 
application. 


Father's 
ability. 


Applications  as  to  the  guardianship  and  maintenance  or  advancement  of 
infants  are  to  be  made  in  Chambers  :   0.  lv,  2  (12). 

The  Court  has  no  jurisdiction  on  a  summons  for  maintenance,  intituled 
only  in  the  matter  of  the  infant,  to  order  trustees  to  pay  a  certain  sum  out  of 
income  for  maintenance ;  either  an  action  or  originating  summons  is 
necessary  to  give  the  Court  adverse  jurisdiction  :  Be  Lofthouse,  29  Ch.  D. 
921,  C.  A. 

An  inquiry  was  formerly  directed  whether  the  father  was  of  ability  to 
maintain  and  educate  the  infant  in  a  manner  suitable  to  his  fortune,  and  if 
not,  as  to  the  amount  of  maintenance,  and  out  of  what  fund  the  same  ought 
to  be  paid,  and  whether  to  the  father  or  to  what  other  person  :  see  Kekewich 
V.  Langslon,  11  Sim.  291  ;  but  the  application  is  now  made  in  Chambers 
without  any  preliminary  inquiry. 

As  a  general  rule  maintenance  will  not  be  given  out  of  the  infants' 
property  during  the  father's  life  if  he  is  able  to  maintain  them  :  Jackson  v. 
J.  ;  Fawhner  v.  Watts,  1  Atk.  515,  408  ;  Butler  v.  B.  ;  Darley  v.  D.,  3  Atk. 
60,  399 ;  their  maintenance  being  in  law  due  from  him :  Andrews  v. 
Partington,  2  Cox,  223 ;  even  though  the  gift  contains  a  provision  for 
maintenance  :  Hughes  v.  H.,  1  Bro.  C.  C.  387  ;  Lucknow  v.  Brown,  12  Jur. 
1017 ; 

■ — unless  there  is  ah  express  gift  to  the  father  for  that  purpose  :  Hughes  v. 
H.,  sup. ;  Hawkins  v.  Watts,  7  Sim.  199  ;  Leach  v.  L.,  13  Sim.  304 ; 

— or  a  trust  for  the  maintenance  of  the  children  (as  distingushed  from  a 
mere  power :  see  Newton  v.  Ourzon,  16  L.  T.  696)  contained  in  an  ante- 
nuptial marriage  settlement,  and  therefore  based  upon  contract :  in  which 
case  the  father  has  been  considered  as  a  purchaser  of  so  much  of  the  fund  as 
would  be  properly  applicable  for  maintenance,  and  entitled  to  an  allowance 
for  past  and  future  maintenance  without  reference  to  his  abihty,  and  a 
distinction  has  been  drawn  between  such  a  case  and  that  of  a  purely  volun- 
tary settlement :  Mundy  v.  E.  Howe,  4  Bro.  C.  C.  223 ;  Re  Kerrison's 
Trusts,  12  Eq.  422  ;  Ransome  v.  Burgess,  3  Eq.  773  ;  Thompson  v.  Griffin, 
Cr.  &  Ph.  317 ;  but  the  principle  of  Mundy  v.  E.  Howe,  sup.,  and  the  cases 
founded  on  it,  is  not  to  be  extended,  and  must  (semhle)  be  limited  to  cases 
where  there  is  a  trust  to  apply  the  whole  or  part  of  the  income  for  mainte- 
nance, rendering  it  obligatory  on  the  trustees  to  make  such  application,  and 
not  extended  to  cases  where  the  words  of  the  trust  import  discretion,  e.g., 
where  the  trust  is  to  apply  the  whole  or  part  of  the  income  "  in  or  towards  " 
the  maintenance :  Wilson  v.  Turner,  22  Ch.  D.  521,  C.  A.,  not  following 
Ransome  v.  Burgess,  sup.,  and  tending  to  show  that  the  question  must 
depend  rather  on  the  wording  of  the  trust  than  on  the  character  of  the 
instrument.  In  Wilson-v.  2'Mj-Mer,sMp., the  trustees  having, withoutexercis- 
ing  any  discretion,  paid  the  whole  income  to  the  father,  it  was  held  that  the 
father's  estate  must  account  for  the  income  received  by  him ;  and  see 
Hoste  V.  Pratt,  3  Ves.  730 ;  Brophy  v.  Bellamy,  8  Ch.  798,  where  the  Court 
declined  to  control  the  discretion  of  trustees  under  a  will  to  apply  the  income 
of  infants'  shares  towards  their  maintenance  irrespectively  of  the  ability 
of  the  father  to  maintain  them. 

As  to  the  discretion  now  given  to  trustees  by  the  Conveyancing  Act,  1881, 
see  inf.  p.  969. 

If  the  father  is  not  of  ability,  maintenance  will  be  allowed,  though 
there  be  no  express  provision  in  the   gift  for  that  purpose :  Errat  v, 
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Barlow,  14  Vea.  202 ;  Cavendish  y.  Mercer,  Fendall  v.  Nash,  5  Ves.  195, 
n.,  7,  n. 

— and  all  tlie  dividends  wore  paid  to  him  without  inquiry  where  he  was 
in  very  poor  circumstances  :  Payne  v.  Low,  1  Russ.  &  M.  223. 

The  father's  ability  is  to  be  estimated  not  merely  with  regard  to  his  own  Circum- 
eircumstances,  but  to  the  state  of  his  family,  the  infant's  expectations,  and  stances  to  be 
the  necessity  of  an  education  suitable  to  such  expectations  :  see  Buckworlh  considered. 
V.  B.,  1  Cox,  80 ;   and  in  many  cases  maintenance  has  been  allowed  even 
where  the  father  had  ample  means  :    see  Jervoise  v.  Silk,  0.  Coop.  52  ; 
Haley  v.  Bannister,  4  Madd.  275  ;  Exp.  Williams,  2  Coll.  740 ;   Simpson, 
243. 

The  sum  allowed  for  the  maintenance  of  a  female  infant  to  the  mother  or 
other  person  who  has  undertaken  the  charge  will  be  measured  not  by  the 
actual  cost  of  the  infant's  maintenance,  but  by  the  expenses  of  the  establish- 
ment wliich  has  been  kept  up  for  her  benefit :  see  Brown  v.  Smith,  10  Ch.  D. 
377,  C.  A. 

And  the  rule  is  that  a  liberal  allowance  for  the  maintenance  of  an  infant 
will  be  directed,  having  regard  to  the  circumstances  of  his  family,  especially 
the  bringing  up  of  his  brothers  and  sisters  in  such  situations  as  to  reflect 
credit  upon  him  :  see  Wellesley  v.  D.  Beaufort,  2  Russ.  28  ;  Harvey  v.  H.,2 
P.  Wms.  21 ;  Lanoy  v.  Ds.  Athol,  2  Atk.  447 ;  Pelre  v.  P.,  3  Atk.  511  ; 
Tweddell  v.  T.,  T.  &  R.  13. 

In  addition  to  the  sum  directed  by  a  testator  to  be  allo^\'cd  for  mainte- 
nance, the  Court  has  ordered  payment  out  of  the  rents  of  the  settled  estate 
of  such  a  sum  as  will  keep  up  the  principal  mansion  as  a  residence  for  the 
minor,  so  as  to  carry  out  the  testator's  clearly  expressed  intention  :  Origgs 
V.  Gibson  (2),  14  W.  R.  538  ;  Re  Waller,  Walker  v.  Duncombe,  [1901]  1  Ch. 
879  ;  and  allowed  various  sums  for  re-furnishing,  decorating,  and  repairs  : 
S.  a.,  21  W.  R.  818,  inf.  Sect.  V.  (1). 

In  allowing  maintenance  where  the  father  is  not  of  sufficient  ability  or  is  Mother's 
dead,  the  Court  has  refused  to  take  into  consideration  the  mother's  ability  ability  not 
to  maintain  them,  even  where  she  had  separate  estate  :    Billingsley  v.  considered. 
Critchett,  1  Bro.  C.  C.  268  ;  Haley  v.  Bannister,  4  Mad.  275  ;  Lanoy  v.  Ds. 
Athol,  2  Atk.  447  ;  Exp.  L.  Petre,  7  Ves.  403  ;  Douglas  v.  Andrews,  12  Beav. 
310. 

It  is  provided,  however,  by  the  Married  Women's  Property  Act,  1882, 
s.  21,  that  a  married  woman  having  separate  property  shall  be  subject  to 
all  such  liability  for  the  maintenance  of  her  children  and  grandchildren,  as 
the  husband  is  now  by  law  subject  to,  provided  that  nothing  in  the  Act  is  to 
relieve  the  husband  from  his  liability. 

On  the  consent  of  a  first  tenant  in  tail  of  personal  property,  an  allowance  Consent  of 
was  granted  for  infants  entitled  successively  as  tenants  for  life  after  the  tenant  in 
death  of  their  father,  who  was  also  previously  entitled  for  life  :  Be  Allan,  t^''- 
Havelock  v.  H.,  17  Ch.  D.  807  ;  and  see  Re  Collins,  C.  v.  C,  32  Ch.  D.  229  ; 
but  where  there  was  a  trust  to  accumulate  the  income  for  tM'cnty  years,  the  Effect  of  trust 
Court  refused  to  continue  maintenance  out  of  the  estate  after  the  infant  for  accumu- 
came  of  age,  before  the  expiration  of  the  twenty  years  :  Re  Alford,  Hunt  v.  lation. 
Parry,  32  Ch.  D.  383.     As  to  the  allowance  of  maintenance  under  special 
circumstances,  notwithstanding  a  direction  for  accumulation,  v.  inf.  p.  968. 

A  release  by  an  infant  with  full  knowledge,  after  coming  of  age,  to  the 
trustees  who  had,  notwithstanding  a  trust  for  accumulation,  allowed  the 
father,  on  the  ground  of  his  want  of  means,  to  apply  the  dividends  of  her 
share  for  her  maintenance,  was  held  to  have  discharged  the  trustees  from  all 
liability  in  respect  of  her  share  :  Aveline  v.  Melhuish,  2  D.  J.  &  S.  288. 

And  in  Allenv.  Coster,  1  Beav.  202,  the  infant's  maintenance  was  increased  Parents' 
on  account  of  the  parents'  indigency.  indigence. 

And  out  of  an  allowance  for  the  maintenance  and  education  of  an  infant 
entitled  to  large  property,  the  residue,  after  providing  the  amount  certified 
to  be  necessary  for  that  purpose,  has  been  ordered  to  be  paid  to  the  mother : 
Heyslmm  v.  H.,  1  Cox,  179. 
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This  principle  has  been  extended  to  the  case  of  an  illegitimate  brother  of 
the  infant,  born  of  the  same  parents,  but  left  unprovided  for  :  Bradshaw  v. 
B.,  1  J.  &  W.  647. 
Disoretioa  A  discretion  given  to  trustees  for  the  application  of  the  income  of  an  estate 

given  to  for  maintenance  will  not,  in  the  absence  of  a  maid  fide  exercise,  be  controlled 

trustees.  by  the  Court :  Oisborne  y.0.,2  App.  Ca.  300 ;  Re  Roper's  Trust,  11  Ch.  D. 

272  ;  Tabor  v.  Broohs,  10  Ch.  D.  273  ;  Re  Lofthouse,  29  Ch.  D.  921,  C.  A. ; 
Re  Bryant,  B.  v.  Hickley,  [1894]  1  Ch.  324.  But  the  trustees  must  exercise 
their  discretion  :  Wilson  v.  Turner,  22  Ch.  D.  621 ;  see  sup.  p.  964 ;  and 
in  exercising  it  should  consider  what  is  most  for  the  benefit  of  the  infant,  and 
should  not  be  deterred  from  doing  what  is  for  the  benefit  of  the  infant, 
because  it  is  also  a  benefit  to  the  father,  though,  on  the  other  hand,  they 
ought  not  to  act  with  a  view  to  the  father's  benefit,  apart  from  that  of  the 
infant :  8.  C.  If  the  discretion  has  been  improperly  exercised,  having 
regard  to  the  terms  of  the  trust,  the  Court  will  take  upon  itself  the  regulation 
of  the  maintenance  :  Gostabadie  v.  C,  6  Ha.  410 ;  Davey  v.  Ward,  7  Ch.  D. 
754;  Re  Roper's  Trusts,  11  Ch.  D.  272;  and  see  Lewin  on  Trusts, 
p.  767. 

The  trustees  must  exercise  their  discretion  according  to  the  circumstances 
as  they  exist  at  the  time,  and  not  commit  themselves  a  priori  as  to  the  mode 
of  execution  of  the  trust  infuturo  :  Weller  v.  Ker,  1  Sc.  App.  11 ;  Moore  v. 
Clench,  1  Ch.  D.  447,  453 ;  Chambers  v.  Smith,  3  App.  Ca.  795, 815 ;  Oceanic 
Steam  Navigation  Co.  v.  Sutherberry,  16  Ch.  D.  236, 0.  A. ;  Saul  v.  Pattinson, 
55  L.  J.  Oh.  831 ;  54  L.  T.  670 ;  34  W.  R.  561 ;  and  see  Thacker  v.  Key, 
8  L.  E.  8  Eq.  408 ;  and  In  re  Wise,  Jackson  v.  Parrott.  [1896]  1  Ch.  281  (in 
which  case  directions  for  maintenance  were  held  to  be  distinct  from  the 
trust  of  the  capital,  and  to  be  valid  though  the  trust  was  void  for  remote- 
ness). 
Liability  to  Guardians  and  committees  having  an  allowance  for  maintenance  will  not 
account.  be  called  on  to  account  for  the  expenditure  if  it  appears  that  the  infants 

have  been  maintained,  educated,  and  supported :  Hora  v.  H.,  33  Beav.  88  ; 
Jodrell  V.  J.,  14  Beav.  397 ;  Re  Evans,  Welchr.  Channell,  26 Ch.  D.  58,  C.  A. ; 
but  where  a  guardian  paid  the  whole  income  to  his  co-guardian,  who  main- 
tained the  infants,  he  had  to  show  that  they  were  properly  maintained : 
S.  C.  ;  and  as  to  refunding  allowance  paid  in  advance,  on  death  of 
lunatic,  see  StrangwaysY.  Bead,  [1898]  2  Ch.  419. 
Infant  out  of  Orders  may  be  made  for  the  maintenance  of  infants  out  of  the  Juris- 
jurisdiotion.  diction  :  see  Stephens  v.  James,  1  M.  &  K.  633 ;  Wyndham  v.  L.  Ennismore, 
1  Ke.  468 ;  and  where  both  the  infant  and  the  father  resided  out  of  the 
jurisdiction,  the  order,  upon  appointment  by  the  father  of  an  attorney  to 
receive  the  maintenance,  was  for  payment  of  the  dividends  of  the  fund  to 
such  attorney  half-yearly,  upon  production  to  the  accountant  general  of  an 
affidavit  that  he  had  duly  applied,  in  the  maintenance  and  education  of  the 
infant,  all  moneys  received  by  him  on  that  account  up  to  the  time  of  making 
such  affidavits  respectively :   De  Weever  v.  Rochport,  6  Beav.  391. 


PAST  MAINTENANCE. 

Formerly,  even  though  the  father  was  not  of  ability,  maintenance  could 
not  be  allowed  to  him  for  the  time  past :  Hughes  v.  H.,  1  Bro.  C.  C.  387  ; 
Hill  V.  Chapman,  2  Bro.  0.  0.  231 ;  Andrews  v.  Partington,  3  Bro.  C.  0.  60. 

But  it  may  now  be  allowed  to  a  parent,  if  not  of  ability,  for  time  past  as 
well  as  to  come  :  Reeves  v.  Brymer,  Sherwood  v.  Smith,  6  Ves.  425,  454 ;  Re 
Hodges,  Davey  v.  Ward,  7  Ch.  D.  754 ;  especially  where  the  father  has 
incurred  debts  and  sold  property  for  the  purpose  of  maintaining  his  child : 
Parsms  v.  Peters,  11  Jur.  N.  S.  150 ;  11  L.  T.  501 ;   13  W.  R.  214. 

A  mother  of  an  orphan  child  has,  after  its  death,  been  allowed  sums 
expended  for  past  maintenance  :  Bruin  v.  Knott,  1  Ph.  572  ;  12  Sim.  459 ; 
and  see  Broum  v.  Smith,  10  Ch.  D.  377,  C.  A. 

But  advances  to  an  infant  by  his  mother,  without  evidence  of  any 
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intention  to  claim  repayment,  were  held  not  to  constitute  a  debt  due  to  her 
out  of  his  estate  :  Re  Gottrell,  12  Eq.  566. 

PEESON   OF  UNSOUND   MIND. 

The  jurisdiction  of  the  Ch.  Div.  to  give  directions  as  to  the  maintenance  Jurisdiction 
of  a  person  of  unsound  mind  is  not  confined  to  applying  income,  but  extends  of  Chancery 
to  capital :  Re  Tuer's  Will  Trusts,  32  Ch.  D.  39,  C.  A. ;  but  is  not  exercisable  Division. 
unless  there  is  either  money  belonging  to  him  in  Court,  or  the  Court  has 
control  over  his  property,  by  reason  of  there  being  an  action,  or  some  other 
proceeding  pending  relating  to  the  property :    Re  Grimmetts  Trusts,  56 
L.  J.  Ch.  419 ;   Re  Macfarlane,  2  J.  &  H.  673 ;   Re  Burke  ;  Re  Tayler,  2 
D.  F.  &  J.  124,  125. 

Where  the  property  of  a  person  of  unsound  mind  not  so  found  is  small  Property 
(though  exceeding  the  limit  fixed  by  the  Lunacy  Regulation  Act,  1862,  small. 
s.  12,— £1000  in  value,  or  £50  per  ann.— increased  to  £2000  and  £100  by 
the  Lunacy  Act,  1890,  s.  116),  and  there  is  no  intention  to  take  proceedings 
in  Lunacy,  the  Ch.  Div.  of  the  High  Court  may  give  directions  as  to  the 
maintenance  of  such  person  :  Vane  v.  V.,  2  Ch.  D.  124 ;  Whitby's  Trusts, 
1877,  W.  N.  208  ;  but  it  has  no  jurisdiction  to  appoint  a  guardian  of  his 
person  :  Re  Bligh,  12  Ch.  D.  364,  C.  A.  (correcting  Vane  v.  V.,  2  Ch.  D.  124) ; 
and  see  Brandon's  Trusts,  13  Ch.  D.  773. 

Where  the  fund  was  of  small  amount,  the  Court  directed  that  the  whole 
income  should  be  paid  to  the  wife  of  the  non  compos  for  his  maintenance  : 
Re  Silva's  Trusts,  36  W.  R.  366 ;   1888,  W.  N.  3. 

As  to  the  right  of  the  Master  in  Lunacy  in  New  South  Wales  in  respect  of  Colonial 
a  fund  in  Court  belonging  to  a  person  of  unsound  mind,  not  so  found,  Master  m 
resident  in  the  colony,  and  that  the  Court  in  such  a  case  would  be  justified  •'-'"■^^''y- 
in  paying  to  the  colonial  Master  in  Lunacy  sums  which  the  competent 
colonial  authority  decided  to  be  necessary  for  the  maintenance  or  benefit  of 
the  non  compos,  see  Re  Barlow's  Will,  36  Ch.  D.  287,  C.  A. ;  and  that  it  is 
competent  to  the  Court  to  pay  the  capital  fund  to  the  foreign  curator  if  his  Foreign 
authority  to  receive  and  get  in  the  trust  property  is  satisfactorily  proved  :  curator, 
see  Didisheim  v.  London  <&  Westminster  Blc,  [1900]  2  Ch.  15,  50,  C.  A. ;  or 
the  income,  in  excess  of  what  is  required  for  maintenance,  where  the  lunatic 
is  an  Englishwoman  resident  abroad  :  New  York  Trust  Co.  v.  Keyser,  [1901] 
1  Ch.  666. 

Where  the  funds  in  Court  were  the  sole  property  of  a  German  lady,  whose 
only  connection  with  tliis  country  arose  from  the  fact  that  her  mother  was 
English,  and  who  had  been  found  lunatic  by,  and  made  a  ward  of  the  proper 
tribunal  in  Germany,  the  Court  ordered  a  transfer  of  the  funds  to  a  com- 
mission of  the  German  Court  appointed  for  the  purpose :  Re  De  Linden, 
[1897]  1  Ch.  453  ;  and  as  to  the  like  discretion  of  the  Court  in  lunacy  under 
sect.  134  of  the  Lunacy  Act,  1890,  see  Re  Brown,  [1896]  2  Ch.  666,  C.  A. ; 
Re  Knight,  [1898]  1  Ch.  257,  C.  A. ;  the  Court,  having  a  discretion,  will  treat 
each  case  according  to  its  merits  :  In  re  De  Larragoiti,  [1907]  2  Ch.  14, 
C.  A. ;  and  see  Lewin  on  Trusts,  pp.  432,  433  ;  the  Court  will  in  general 
order  the  transfer  or  payment  of  the  lunatic's  English  property  to  the 
foreign  tuteur,  whether  the  property  is  a  trust  fund  under  the  control  of 
the  Court,  or  merely  a  debt  due  to  the  estate  :  Thiery  v.  Chalmers,  [1900] 
1  Ch.  80 ;  following  In  re  Brown,  [1895]  2  Ch.  666,  C.  A. ;  and  In  re  De 
Linden,  [1897]  1  Ch.  453  ;  and  as  to  the  right  of  a  foreign  tuteur,  curator, 
or  udmoT  provisicmaire  to  apply  to  the  Court  as  next  friend  of  or  on  behalf 
of  a  lunatic,  not  so  found,  see  Didisheim  v.  London  &  Westminster  Bh,  sup. ; 
Thiery  v.  Chalmers,  sup.  But  under  sect.  134  of  the  Lunacy  Act,  1890, 
the  Court  in  lunacy  has  no  jurisdiction  to  order  a  transfer  of  the  securities 
of  a  foreign  lunatic  unless  his  status  has  been  altered  by  a  judicial  declara- 
tion of  lunacy  according  to  the  foreign  law  :  Didisheim  v.  London  &  West- 
minster Bk.,  sup. 

As  to  the  allowance  of  maintenance  to  a  pauper  lunatic,  see  Re  Tye,  [1900]  Pauper 
1  Ch.  249,  C.  A.  ;  and  inf.  p.  1025,  lunatic. 
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MODE  or  RAISING  MONEY  FOR  MAINTENANCE. 

Contingent  In  order  to  provide  maintenance  for  infants  who  are  only  entitled  eon- 

interests,  tingently  upon  attaining  twenty-one,  where  there  is  nothing  in  the  instru- 
ment to  warrant  maintenance,  the  course  has  been  taken  of  effecting  a 
policy  of  insurance,  so  as,  in  the  event  of  the  infant  dying  under  twenty-one, 
to  recoup  the  amount  paid  for  maintenance  and  for  the  premiums  upon  the 
policy ;  see  Re  ArbucMe,  14  W.  R.  535  ;  II  L,  T.  538  ;  sup.,  Form  9,  p.  959  ; 
and  that  this  is  the  proper  form  of  order,  see  Re  Tanner,  53  L.  J.  Ch.  1108  ; 
51  L.  T.  507,  in  which  case  Kay,  J.,  refused  to  declare  that  sums  advanced 
by  a  father  for  the  benefit  of  his  infant  son  were  a  charge  on  property  to 
which  the  son  was  entitled  only  in  the  event  of  his  attaining  twenty-one  : 
and  see  Re  Robinson,  16  W.  R.  1106 ;  19  L.  T.  81. 

The  same  course  has  been  followed  with  respect  to  the  reversionary 
interests  (some  of  which  were  contingent  on  attaining  twenty-one)  of  infants 
expectant  on  the  life  interest  of  their  father,  who  was  unable  to  maintain 
them  :   De  Witte  v.  Palin,  14  Eq.  251. 

In  cases  of  necessity,  especially  where  the  legacy  or  trust  fund  is  small, 
and  the  income  insufficient,  small  portions  of  the  capital  have  been  applied, 
and  trustees  will  be  allowed  sums  so  expended  for  the  maintenance  and 
education,  or  for  the  advancement  in  life,  of  infant  children :  see  Exp. 
Chambers,  I  Rus.  &  M.  577  ;  Exp.  England,  ib.  499 ;  Nottley  v.  Palmer,  1 1 
Jur.  N.  S.  968 ;  13  L.  T.  647  ;  14  W.  R.  170 ;  Re  Tibbs,  17  W.  R.  304 ; 
Prince  v.  Hine,  26  Beav.  634 ;    Worthington  v.  M'Craer,  23  Beav.  81. 

So  also  where  an  exor  has  advanced  for  the  maintenance  of  children  sums 
exceeding  their  presumptive  shares,  which  were  small,  he  has  been  allowed 
in  admon  the  balance  after  payment  of  the  costs  of  suit :  Robison  v.  Killey, 

30  Beav.  520. 

Charge  on  On  application  by  an  infant  for  maintenance,  the  expenses  of  his  past 

real  estate.  maintenance  and  the  costs  of  the  application  have  been  charged  without  suit 
on  the  corpus  of  his  freehold  estate  :  Re  Howarth,  8  Ch.  415 ;  the  case  pro- 
ceeding on  the  ground  that  any  one  who  maintained  the  infant  could  obtain 
a  judgment  against  him,  which  would  charge  his  real  estate,  and  that  the 
order  made  came  substantially  to  the  same  thing  ;  but  in  Re  Hamilton,  31 
Ch.  D.  291,  C.  A.,  the  Court  of  Appeal  held  that  there  was  no  jurisdiction  to 
charge  maintenance  of  an  infant  on  his  reversionary  estate  tail,  inasmuch 
such  an  estate  could  not  be  taken  in  execution,  and  that  the  principle  of  Re 
Howarth  did  not  apply  ;  and  in  Cadman  v.  C,  33  Ch.  D.  397,  C.  A.,  where 
infants  were  successively  entitled  as  tenants  in  tail  in  remainder,  and  the 
tenant  for  life  was  willing  to  release  her  life  interest,  it  was  held  that  there 
was  no  power  to  charge  the  estate  for  maintenance  of  the  infants,  and  it  was 
doubted  whether  the  Court  was  warranted,  in  Re  Howarth,  in  making  the 
order  which  was  there  made ;    and  see  Simpson,  251 ;  and  Re  Swanslon, 

31  Sol.  J.  427,  C.  A.,  where  it  was  held  that  the  Court  had  no  power  to  charge 
an  infant's  real  estate  for  the  purpose  of  his  advancement. 

Trust  for  Notwithstanding  an  antecedent  trust  for  accumulation,  maintenance  has 

accumula-        been  allowed  under  special  circumstances  :   Re  Allan,  Havelock  v.  H.,  17 
tion.  Ch.  D.  807,  followed  in  Re  Collins,  C.  v.  C,  32  Ch.  D.  229 ;    Simpson, 

248,  and  note ;  but  there  is  no  general  jurisdiction  in  the  Court  to  dis- 
regard such  trust,  even  though  there  is  no  other  way  in  which  maintenance 
can  be  provided  for  the  person,  who,  if  he  is  living  at  the  end  of  the  accumu- 
lation, will  be  the  tenant  for  life  :  Re  Alford,  Hunt  v.  Parry,  32  Ch.  D.  383 
(where  Re  Allan,  HavelocJc  v.  H.,  sup.,  was  distinguished  by  Pearson,  J.) ;  and 
see  Kemmis  v.  K.,  13  L.  R.  Jr.  372 ;  Re  Smeed,  Archer  v.  Prall,  54  L.  T. 
929  ;  King-Harman  v.  Cayley,  [1899]  1 1.  R.  39  (where,  upon  the  construc- 
tion of  the  will,  the  trustees  were  held  to  be  empowered  to  allow  maintenance 
notwithstanding  an  express  direction  that  in  a  particular  event,  which  had 
happened,  the  income  should  be  accumulated  and  applied  in  reduction  of 
charges). 
Where  infants  were  entitled  under  a  will  to  certain  specified  maintenance, 
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and  also  to  interests  in  expectancy,  increased  maintenance  was  allowed  by 
the  Court  out  of  income  directed  to  be  accumulated,  and  the  trustees  of  the 
will  were  ordered  to  hold  the  interests  of  the  infants  as  security  to  recoup 
any  persons  affected  by  the  order  :  lie  Colgan,  19  Ch.  D.  305. 

Maintenance  will  be  allowed  in  the  form  most  beneficial  to  the  infant,  and  More  than 
where  more  than  one  fund  is  available,  out  of  that  which  it  is  most  for  his  one  fund 
benefit  to  have  recourse  to  :  Lucas  v.  King,  1 1  W.  B.  818  ;  8  L.  T.  623 ;  Re  available. 
Weaver,  21  Ch.  D.  615,  C.  A. ;  e.g.,  by  payment  of  interest  upon  a  legacy 
under  his  father's  will  contingent  upon  liis  attaining  twenty-one,  rather  than 
out  of  his  share  of  residue :  Martin  v.  M.,  1  Eq.  369 ;  or  from  a  fund  specially 
provided  for  maintenance,  and  subject  thereto  given  over  :  Simpson,  263. 

And  where  trustees  had  not  exercised  their  discretion  as  to  the  fund  out  of 
wliich  the  maintenance  should  come,  tlie  Court  exercised  it  by  directing  that 
the  amount  paid  for  maintenance  should  be  deemed  to  have  been  primarily 
paid  in  the  way  which  was  most  for  the  benefit  of  the  infant :  Re  Wells,  W, 
V.  W.,  43  Ch.  D.  281  ;  Form  4,  siip.  p.  961. 

As  to  when  discretionary  trusts  arise  under  different  instruments  and  no 
common  obligation,  see  Smith  v.  Cooh,  [1911]  A.  C.  317. 

COSTS. 

By  0.  Lxv,  13,  "  Where  the  Court  or  a  Judge  appoints  one  of  the  solrs  of 
the  Court  to  be  guardian  ad  litem  of  an  infant  or  person  of  unsound  mind, 
the  Court  or  Judge  may  direct  that  the  costs  to  be  incurred  in  the  perform- 
ance of  the  duties  of  such  office  shall  be  borne  and  paid  either  by  the 
parties,  or  some  one  or  more  of  the  parties,  to  the  cause  or  matter  in  which 
such  appointment  is  made,  or  out  of  any  funds  in  Court  in  whicli  such  infant 
or  person  of  unsound  mind  may  be  interested,  and  may  give  directions  for 
the  repayment  or  allowance  of  such  costs  as  the  justice  and  circumstances 
of  the  case  may  require." 

The  costs  of  an  apphcation  for  appointment  of  a  guardian  and  allowance 
of  maintenance  will  be  paid  out  of  the  infant's  property  by  a  sale,  it  neces- 
sary, or  by  allowing  them  to  the  guardian  in  his  accounts :  Simpson, 
208,  citing  Barton  v.  Cooke,  5  Ves.  461,  464;  Exp.  Thomas,  Amb.  146. 

Where  the  official  solr  is  appointed  guardian  ad  litem  his  costs  prima  facie 
are  as  between  party  and  partv :  Sady  v.  Elsdon,  [1901]  2  K.  B.  460, 
C.  A. ;  GoatUy  v.  Janes,  [1909]  1  Ch.  657,  at  p.  560. 

EETUEN   OF  PREMIUM. 

In  the  absence  of  proved  misconduct  on  the  part  of  a  solr,  to  whom  a  ward 
of  Court  has  been  articled,  there  is  no  jurisdiction  to  order  him,  on  tlie 
articles  being  cancelled,  to  return  the  premium,  or  any  part  of  it,  paid  by 
direction  of  the  Court :  Craven  v.  Stubbins,  ]  3  W.  R.  68,  208  ;  34  L;  J.  Ch. 
126  ;  11  L.  T.  402  ;  10  Jur.  N.  S.  1189  ;  and  although  in  Hirst  v.  Tolson, 
2  Mac.  &  G.  134,  it  was  held  that  upon  the  death  of  the  solr  before  expiration 
of  the  articles,  a  proportionate  part  of  the  premium  Mas  to  be  recovered  as  a 
debt  from  his  assets,  this  decision  has  been  disapproved,  on  the  ground  that 
a  partial  failure  of  consideration  gives  no  right  of  action,  and  that  there  is 
no  breach  of  contract  in  the  death  of  the  master  :  see  Whincup  v.  Hughes, 
L.  R.  6  C.  P.  78  ;  followed  by  Pearson,  J.,  in  Ferns  v.  C'an-,.28  Ch.  D.  409  ; 
Simpson,  86 ;  Ingpen  on  Exors,  264 ;  so  also,  in  Re  Thompson,  1  Ex. 
864,  the  Court,  of  Exchequer  refused  to  order  a  return  of  premium  to 
the  parents  of  an  articled  clerk  who  died  within  one  month  after  payment ; 
but  in  the  event  of  bankruptcy,  see  Re  Dent,  D.  v.  Harden,  sup.,  Form  17, 
p.  963. 

STATUTORY  POWERS  OF  MAINTENANCE — CONVEYANCING  ACT,   1881. 

By  sect.  43  of  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45 

V.  c.  41 ,  repealing  sect.  26  of  23  &  24  V.  c.  145),  which  provides  as  follows  : — 

"  (1)  Where  any  property  is  held  by  trustees  in  trust  for  an  infant,  either 
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for  life,  or  for  any  greater  interest,  and  whether  absolutely  or  contingently 
on  his  attaining  the  age  of  twenty-one  years,  or  on  the  ooourrence  of  any 
event  before  his  attaining  that  age,  the  trustees  may  at  their  sole  discretion 
pay  to  the  infant's  parent  or  guardian,  if  any,  or  otherwise  apply  for  or 
towards  the  infant's  maintenance,  education,  or  benefit  the  income  of  that 
property,  or  any  part  thereof,  whether  there  is  any  other  fund  applicable 
to  the  same  purpose,  or  any  person  bound  by  law  to  provide  for  the  infant's 
maintenance  or  education,  or  not. 

"  (2)  The  trustees  shall  accumulate  all  the  residue  of  that  income  in  the 
way  of  compound  interest,  by  investing  the  same  and  the  resulting  income 
thereof  from  time  to  time  on  securities  on  which  they  are  by  the  settlement, 
if  any,  or  by  law,  authorized  to  invest  trust  money,  and  shall  hold  those 
accumulations  for  the  benefit  of  the  person  who  ultimately  becomes  entitled 
to  the  property  from  which  the  same  arise  ;  but  so  that  the  trustees  may  at 
any  time,  if  they  think  fit,  apply  those  accumulations,  or  any  part  thereof, 
as  if  the  same  were  income  arising  in  the  then  current  year. 

"  (3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  instrument  under  which  the  interest  of  the  infant  arises, 
and  shall  have  effect  subject  to  the  terms  of  that  instrument  and  to  the 
provisions  therein  contained. 

"  (4)  This  section  applies  whether  that  instrument  comes  into  operation 
before  or  after  the  commencement  of  this  Act." 

Where  residue  is  bequeathed  to  an  infant,  the  exor,  when  the  estate  is 
cleared  and  the  residue  ascertained,  becomes  "trustee"  for  the  infant 
within  the  meaning  of  sub-sect.  1  :  Re  Smith,  Henderson-Roe  v.  Hitchins,  42 
Ch.  D.  302  ;  so  in  the  case  of  an  admor,  with  the  will  annexed  :  Re  Adams, 
1906,  W.  N.  220,  and  see  Ingpen  on  Exors,  539. 

This  enactment  applies,  as  did  the  previous  one,  where  the  infant  is 
entitled  contingently  on  attaining  twenty-one,  or  on  some  event  before  his 
attaining  that  age  j  but  where  a  further  contingency  is  involved,  as,  for 
instance,  that  of  surviving  a  particular  person,  the  case  is  outside  the  Acts, 
neither  the  trustees  nor  the  Court  can  apply  the  income  for  maintenance, 
and  there  is  no  obligation  to  accumulate :  Re  Judhin's  Trusts,  28  Ch.  D. 
743  ;  and  the  section  does  not  apply  where  the  infant,  on  attaining  twenty- 
one,  would,  apart  from  the  Act,  only  be  entitled  to  the  legacy  without 
interest,  e.g.,  where  a  legacy  is  given  by  one  who  is  not  a  parent  or  in  loco 
parentis,  to  an  infant  simpliciter  on  the  happening  of  a  contingent  event  : 
Be  Dickson,  Hill  v.  Grant,  28  Ch.  D.  291 ;  29  Ch.  D.  331,  C.  A. ;  Re  OlemenU, 
C.  V.  Pearsall,  [1894]  1  Ch.  665,  669  ;  Re  Woodin,  [1895]  2  Ch.  309,  316,  C.  A., 
and  cases  there  referred  to  ;  or  where  the  donor  is  in  loco  parentis,  but  the 
infant  is  not  entitled  even  contingently  to  the  intermediate  income  of  the 
capital :  In  re  Bowlby,  B.  v.  B.,  [1904]  2  Ch.  685,  per  Vaughan  Williams,  L.  J., 
at  p.  695,  in  which  case  the  section  was  held  not  to  apply  where  under  her 
father's  will  the  infant  was  only  entitled  to  a  life  estate  in  a  legacy  on  her 
attaining  twenty-one,  and  there  was  no  provision  for  maintenance  in  the 
meanwhile  in  the  will  except  by  reference  to  the  Act ;  but  where  the  donor 
is  in  loco  parentis  to  the  infant,  or  the  subject-matter  of  the  gift  is  residue 
(Oenery  v.  Fitzgerald,  Jac.  468 ;  Earl  of  Bective  v.  Hodgson,  10  H.  L.  Cas. 
656  ;  1  H.  &  M.  376 ;  Re  Holford,  [1894]  3  Ch.  30,  C.  A. ;  Re  Taylor,  Smart 
V.  T.,  [1901]  2Ch.  134),  or  is  severed  from  the  general  estate  for  the  benefit 
of  the  legatee — as,  e.g.,  by  a  direction  that  a  fund  should  be  invested  and 
held  or  otherwise  set  apart  for  the  benefit  of  the  infant.  Re  Woodin,  sup. — 
the  income  on  the  happening  of  the  event  passes  with  the  capital,  and  the 
section  applies  accordingly  :  Re  Woodin,  sup. ;  Re  Medloch,  Ruffle  v.  M., 
55  L.  J.  Ch.  738  ;  45L.T.  828;  JoA?i«tora  v.  CA^eiZ,  3  L.  R.  Ir.  476 ;  Kidman 
V.  K.,  40  L.  J.  Ch.  359  ;  but  a  direction  given  for  convenience  of  admon  will 
not  be  construed  as  amounting  to  a  severance :  In  re  Inman,  I.  v.  Rolls, 
[1893]  3  Ch.  518. 

The  setting  apart  of  a  legacy  does  not  alter  its  contingent  nature  :  Re 
setting  apart   Bowlby,  B.  v.  B.,  [1904]  2  Ch.  685,  per  Romer,  L.  J.,  at  p.  709. 
legacy. 


Effect  of 
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Where  there  is  a  gift  of  residuary  personal  estate  among  a  class  of  persons  Contingent 
contingently  on  their  attaining  twenty -one,  the  members  of  the  class  as  they  class  gifts, 
respectively  attain  twenty-one  take  the  income  of  their  respective  shares, 
and  the  income  of  the  shares  of  those  who  from  time  to  time  are  infants  is 
applicable  for  their  maintenance  under  the  section  :  Re  Holford,  [1894]  3 
Ch.  30,  C.  A.,  overruling  Be  Jejfery,  Burt  v.  Arnold,  [1891]  1  Ch.  671,  and  Re 
Adams,  [1893]  1  Ch.  329  ;  and  see  Re  Jeffery,  Arnold  v.  Burt,  [1895]  2  Ch. 
577,  and  Lewin  on  Trusts,  pp.  727,  728. 

Where  real  estate  is  devised  in  trust  for  a  class  of  children  contingently 
on  their  attaining  a  specified  age,  the  eldest  child  on  attaining  the  age  is 
entitled  to  the  entirety  of  the  rents  until  the  next  child  attains  the  age,  and 
so  on,  in  the  same  way  as  if  the  limitations  were  legal :  In  re  Averill, 
Salshury  v.  Buckle,  [1898]  1  Ch.  523. 

The  word  "property"  in  sub-sect.  2  may  mean  "the  ultimate  fund  "Property." 
arising  from  the  original  corpus  of  the  fund  and  the  surplus  accumulated 
income  combined  "  :  Re  Bowlhy,  B.  v.  B.,  sup.,  per  Romer,  L.  J.,  at  p.  710, 
and  per  Cozens-Hardy,  L.  J.,  at  p.  711. 

Strictly  speaking,  the  sub-section  has  no  application  until  a  fund  has  been 
appropriated  by  the  trustees  in  satisfaction  of  the  contingent  legacy  : 
Re  Bowlby,  B.  v.  B.,  sup.,  per  Cozens-Hardy,  L.  J.,  at  p.  714. 

"  The  object  of  the  Act  was  to  shorten  and  simplify  conveyances,  and  it 
was  not  intended  to  alter  the  devolution  of  property  "  :  Re  Wells,  W.  v.  W., 
43  Ch.  D.  281,  per  North,  J.,  holding  that  an  infant  tenant  for  life  of  a  share 
of  residue,  on  attaining  her  majority,  had  become  absolutely  entitled  to  the 
accumulations  of  the  past  income  of  her  share  :  and  see  Lewin,  728,  729 ; 
Re  Humphreys,  H.  v.  Levett,  [1893]  3  Ch.  1,  C.  A.,  where,  under  a  gift  of  a 
vested  life  interest  to  an  infant  passing  the  whole  income,  it  was  held  that 
there  was  evidence  of  a  "  contrary  intention  "  within  sub-sect.  3,  so  as  to 
exclude  the  operation  of  sub-sect.  2. 

A  direction  to  trustees  to  accumulate  the  income  of  the  shares  of  children  Contrary 
who  are  entitled  contingently  on  their  attaining  twenty-one,  or  being  intention 
daughters  attaining  that  age  or  marrjring,  and  to  pay  the  same  to  them  as 
and  when  their  presumptive  shares  become  payable,  is  not  the  expression  of 
a  "  contrary  intention  "  within  sub-sect.  3  :  Re  Thatcher's  Trusts,  26  Ch.  D. 
426. 

As  to  contrary  intention  and  the  practice  of  the  Court  of  Chancery  as  to 
maintenance,  see  Re  Bowlby,  B.  v.  B.,  sup. 

Sect.  43  must,  for  the  purpose  of  determining  whether  a  legacy  to  an 
infant  child  carries  interest,  be  treated  as  incorporated  into  any  will  to 
which  it  is  applicable  :  Re  Moody,  Woodroffe  v.  M.,  [1895]  1  Ch.  101 ;  and 
see  Be  Abrahams,  Abrahams  v.  Benden,  [1911]   1  Ch.  108. 

The  powers  of  sect.  43,  may,  in  some  cases,  be  concurrent  with  those  of 
sect.  42  of  the  same  Act  (as  to  which,  v.  inf.  p.  982),  as,  for  instance  (see 
Lewin,  730),  if  under  an  instrument  coming  into  operation  since  the  31st 
Deo.  1881,  real  estate  were  vested  in  trustees  in  trust  for  an  infant  for  life, 
and  the  trustees  had  a  power  of  sale  or  of  consenting  to  the  exercise  of  a 
power  of  sale. 

As  to  payment  of  income  to  mother  and  guardian  of  an  infant  and  power 
to  apply  income  for  maintenance  and  education  under  this  section,  see 
Re  Long,  Lovegrove  v.  Long,  1901,  W.  N.  166. 

(ill.)   OEDEES  UNDEE  STATUTES  EELATING  TO   INFANTS*    STOCK. 

1.  Interest  of  Stock  in  Infant's  Name  applied  for  Maintenance,  on 

Petition,  under  Infants'  Property  Act,  1830  (11  Geo.  IV.  and  1 

W.  IV.  c.  65),  ss.  32,  35,  44. 

"  Okder  that  the  secretary  or  deputy  secretary,  or  accountant 

general  or  deputy  accountant  general  of  the  Governor  and  Company 
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of  the  Bank  of  England,  pursuant  to  the  said  Act  of  Parliament,  do 
pay  to  the  Petr  B.,  as  the  guardian  of  the  infant  G.,  the  arrears  of  the 
dividends  accrued  upon  the  £ —  Consols,  standing  in  the  name  of  the 
said  infant  G.  (by  the  name  and  description  of  &c.)  in  the  books  of 
the  Bank  of  England,  and  also  the  dividends  which  shall  accrue 
thereon  for  the  time  to  come  during  the  minority  of  the  said  infant, 
or  until  further  order." — Direction  to  tax  costs,  and  guardian  to 
pay  them  out  of  arrears,  and  apply  surplus  and  future  income  for 
infant's  maintenance  and  education. — See  Re  Gray,  V.-C.  E.,  8  Aug. 
1835,  A.  916. 

Under  the  Act  11  Geo.  IV.  and  1  W.  IV.  c.  65,  s.  32,  which  enables  the 
Court  to  order  maintenance  out  of  dividends  of  stock  standing  in  an  infant's 
name  on  petition  by  guardian,  a  guardian  must  be  appointed  before  apphca- 
tion  for  maintenance  :  Be  Pongerard,  1  Dr.  &  S.  426 ;  Be  Gray,  31  July, 
1835,  A.  885  ;  Be  Baplett,  2  July,  1835,  B.  809  ;  Be  Alice  Kemp,  36  W.  R. 
729  ;  59  L.  T.  209. 

Maintenance  may  be  ordered  to  be  paid  to  the  father  as  natural  guardian  : 
Bamon  v.  B.,  27  W.  R.  260  ;  Be  Naish,  9  L.  J.  N.  S.  Ch.  252  ;  Be  Murphy, 
2  Ir.  Eq.  R.  24. 

Where  an  infant  was  entitled  beneficially,  an  order  made  by  inadvertence 
under  the  Trustee  Extension  Act,  1852  (15  &  16  V.  c.  55),  s.  3,  declaring 
him  a  trustee  was  afterwards  corrected  and  made  under  the  Act  11  Geo.  IV. 
and  1  W.  IV.  o.  65  :  Be  Westwood,  6  N.  R.  61, 316. 

The  Bank  of  England  will  accumulate  dividends  on  amounts  of  consols 
less  than  £1000.  And  see  National  Debt  (Stockholders'  Relief)  Act,  1892 
(55  &  56  V.  c.  39),  s.  3. 

And  see  on  the  Acts,  Simpson,  236,  237  ;  Dan.  912,  913. 


Section  V. — Jurisdiction  over  Infant's  Property. 

(l.)    MANAGEMENT   OF   PROPERTY. 

1.  Guardian  to  he  at  liberty  to  let  Sporting  Rights. 

Order  that  A.,  the  guardian  of  the  Pit,  be  at  liberty  from  time  to 
time  to  give  yearly  a  letter  of  licence  to  such  of  the  several  tenants  of 
the  farms  and  premises  constituting  the  specifically  devised  L — 
estates,  authorizing  them  to  sport  and  kill  the  game  on  such  farms 
and  in  the  woods  belonging  to  the  said  L —  estates  respectively  at 
such  rents  and  on  such  terms  as  the  said  guardian  in  his  discretion 
shall  think  best,  but  reserving  in  each  case  the  Pit's  right  to  sport  and 
kni  game." — See  Spearman  v.  Bailey,  V.-C.  H.  at  Chambers,  17  Nov. 
1875,  B.  3085. 

2.  Allowance  for  keeping  up  Mansion — Further  Maintenance. 

Order  that  the  sum  of  £ —  be  allowed  for  keeping  up  the  family 
mansion  at  B —  Park  as  a  residence  for  the  infant  D.,  from  the  —  day 
of  &c.  to  &c, ;  And  it  is  ordered  th^t  F-i  T).,  and  P„  the  trustees  of  the 
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will  of  the  late  E.  P.,  be  at  liberty  to  pay  such  allowance  to  M.,  the 
guardian  of  the  said  infant,  out  of  the  rents  and  profits  received  or  to 
be  received  by  them  of  the  estates  subject  to  the  trusts  of  the  said 
will,  and  of  which  the  said  infant  is  now  tenant  in  tail  in  possession. 
—See  Re  Dixie,  V.-C.  M.  at  Chambers,  22  March,  1872,  A.  1048. 

3.  Order  to  let  Mansion-house  furnished,  with  Sporting  Rights. 

Order  that  the  Defts  be  at  liberty  to  let  to  A.  from  &c.  to  &c.,  at 
the  yearly  rent  of  £ —  payable  quarterly,  and  according  to  the  terms 
and  conditions  comprised  in  the  draft  lease,  being  the  exhibit  marked 
X.  in  the  said  affidavit  referred  to,  the  messuage  or  mansion-house  and 
pleasure  grounds  called  &c.,  with  the  coach-houses  &c.,  thereto  be- 
longing, and  also  with  two  pieces  of  pasture  land  called  &c.,  containing 
together  &c.,  all  which  said  messuage  and  lands  are  situate  in  &c., 
together  also  with  the  two  several  cottages  at  &c.,  late  in  the  occupa- 
tion of  &c.,  and  such  rights  of  sporting  and  fishing  as  in  the  said  draft 
lease  mentioned,  and  together  also  with  the  use  of  the  household 
goods  and  furniture,  fixtures,  articles,  and  things  in  and  about  the 
said  messuage  and  premises.  And  the  Judge  having  approved  of  the 
said  lease  intended  to  be  made  between  the  Deft  D.  and  others  of  the 
one  part,  and  A.  of  the  other  part,  and  which  lease  and  a  counterpart 
thereof  are  respectively  identified  by  the  signature  of  the  Master  in 
the  margin  thereof  respectively  ;  Doth  order  that  the  said  lessors  be 
at  liberty  to  execute  the  same  upon  the  said  A.  executing  and  deliver- 
ing the  said  counterpart  thereof. — See  Coote  v.  Lowndes,  V.-C.  B.  at 
Chambers,  11  Nov.  1875,  A.  1861. 

For  declaration  that  it  was  for  the  benefit  of  the  cs.  g.  t.  (some  of  whom 
were  infants)  interested  or  to  become  interested  under  the  settlement,  that 
Defts,  the  trustees,  should  be  at  Uberty  to  raise  by  mortgage  of  the  property, 
subject  to  the  trusts  of  the  settlement,  a  sum  not  exceeding  £5000  for  the 
purpose  of  removing  and  rebuilding  the  mansion-house  on  the  property,  and 
to  apply  such  sum  in  the  expenses  of  and  incidental  to  such  removal  and 
rebuilding,  and  decree  accordingly,  see  Frith  v.  Cameron,  V.-C.  M.,  27  June, 
1871,  A.  1782  ;  S.  C,  12  Eq.  169  ;  followed  in  Re  Jackson,  J.  v.  Talbot,  21 
Ch.  D.  786,    As  to  the  jurisdiction,  see  Lewin,  592,  and  inf.  p.  982. 

4.  Improvement  of  Infants'  Settled  Estate — Improvement  of  Land 
Act,  1864  (27  &  28  F.  c.  114),  s.  21. 

Order  that  the  Board  of  Agriculture  be  authorized,  notwithstand- 
ing the  infancy  of  C.  D.,  to  entertain  and  proceed  with  an  application 
which  has  been  made  to  them  by  the  said  A.  B.  for  their  sanction  to 
certain  improvements  upon  the  estates  comprised  in  and  settled  by 
the  above-mentioned  indenture  of  settlement,  by  the  drainage  of  land 
on  the  farm  known  as  &c.,  and  which  farm  forms  part  of  the  said 
settled  estates  ;  And  the  costs  of  this  application  are  to  be  deemed 
part  of  the  expenses  of  and  incidental  to  the  application  for  the  pro- 
posed improvements. — See  Re  Be  Bary,  V.-C.  H.,  6  Aug.  1881,  A. 
1847. 
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For  order  enlarging  time  for  repayment  of  money  borrowed  under  the 
above  Act,  and  allowing  the  guardians  to  expend  further  sums  for  drainage 
and  towards  repairing  the  chancel  of  the  parish  church,  and  for  repairing  a 
mortuary,  and  as  a  donation  towards  rebuilding  parish  schools,  see  Re 
Baron  Rodney,  V.-C.  W.  at  Chambers,  23  Feb.  1872,  B.  651. 

5.  Guardians  to  present  Infant's  Nominee  for  Institution  to  a  Living. 

Order  that  the  Defts  A.  B.  and  C.  D.  be  at  liberty  to  present  the 
Rev.  E.  F.,  of  &c.,  who  has  been  nominated  by  the  infant  Pit,  to  the 
Lord  Bishop  of  &c.,  for  institution  to  the  Rectory  and  Parish  Church 
of  &c.,  vacant  by  &c. — Fleming  v.  Hardcastle,  Pearson,  J.,  at 
Chambers,  15  March,  1886,  A.  341. 

For  order  appointing  guardian  for  the  purpose  of  consenting  to  the 
presentation,  see  Re  Burford,  M.  R.,  27  Jan.  1832,  A.  714. 

6.  Trustee  to  present  Infant's  Nominee  to  a  Living. 

Order  that  the  Defts  M.  and  A.  [trustees],  be  at  liberty  to  present 
a  clerk  to  be  nominated  by  the  infant  Pit  to  tie  vicarage  of  S.,  in  the 
county  of  • — . — Dixie  v.  D.,  V.-C.  W.  at  Chambers,  18  June,  1855,  A. 
1067. 

For  like  order,  on  petition  of  trustees  of  the  will,  that  they  present  a  clerk 
to  the  living  to  be  nominated  by  the  infant  tenant  for  life,  although  the 
mother  insisted  that  as  testamentary  guardian  she  was  entitled  to  require 
the  presentation  of  her  nominee,  see  Churchill  v.  Small,  L.  C,  20  Feb.  1765, 
A.  116. 

As  to  the  right  of  an  infant  owner  of  an  advowson  to  present  to  the  living, 
whatever  his  age  may  be,  see  Simpson,  73  ;  and  generally  as  to  the  duty 
of  trustees  of  an  advowson  to  act  for  the  benefit  and  observe  the  directions 
of  their  c.  q.  t.,  see  Lewin,  261,  306. 

For  a  case  where  trustees  were  held  not  to  be  patrons  of  an  advowson 
and  that  the  guardian  was  the  proper  person  to  consent  to  a  sale  of  glebe 
land  under  a  private  Act  during  the  minority  of  the  infant  patron,  see 
Leigh  v.  Leigh,  [1902]  1  Ch.  400. 

7.  Trustees  of  Infant's  Estate  to  oppose  Bill  in  Parliament. 

Order  that  the  Defts,  as  trustees  of  the  will  of  &c.,  be  at  liberty  to 
present  a  petition  to  Parliament  against  the  preamble  of  the  Bill 
introduced  in  the  present  session,  intituled  &c.,  and  to  take  sucb  other 
steps  to  oppose  the  said  BUI  as  they  may  be  advised. — Egremont  v. 
Thompson,  V.-C.  K.  at  Chambers,  9  Feb.  1860,  A.  231. 

For  form  of  summons,  see  D.  C.  F.  616. . 

8.  The  like  Order. 

Order  that  the  Pits  (trustees)  be  at  liberty  to  take  such  proceedings 
as  they  may  be  advised  to  protect  the  estate  of  M.,  the  testator  &c., 
and  the  interests  of  the  parties  interested  therein,  on  the  intended 
application  of  the  N.  L.  Ry.  Co.  to  Parliament  for  a  Bill  to  empower 
the  said  co.  to  construct  a  railway  from  &c.,  and  for  other  purposes. — 
Cust  V.  Middleton,  V.-C.  S.  at  Chambers,  9  March,  1861,  A.  479. 
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9.  TTie  liJce — with  Special  Directions. 

Order  that  the  Petr  M.,  the  trustees  of  the  will  of  &c.,  be  at  liberty 
to  present  a  petition  to  both  Houses  of  Parliament  against  the  two 
Bills  introduced  by  the  S.  W.  Ry.  Co.  during  the  present  session,  and 
now  pending,  and  against  the  lines  of  railway  by  the  said  Bills 
proposed  to  be  constructed,  and  to  watch  the  said  Bills  during  their 
progress  through  Parliament,  and  to  insist  on  such  modifications 
thereof,  and  the  insertion  of  such  clauses  therein,  as  they  may  be 
advised,  for  the  advantage  and  protection  of  the  B.  estate  in  the 
petition  mentioned,  but  the  costs  and  expenses  to  be  incurred  in  any 
of  the  matters  aforesaid  are  not  to  exceed  the  sum  of  (£1000). — 
Meyrich  v.  Lawes,  M.  R.,  16  Feb.  1858,  B.  541. 

For  order  to  appoint  guardian  for  like  purpose,  see  sup.,  Form  8,  p.  949. 

For  inquiry,  on  petition  of  person  seeking  to  take  the  land,  as  to  con- 
structing railway  over  infant's  land,  under  a  Canal  Act,  30  G.  III.  c.  Ixxxii., 
with  leave  for  the  petitioner  to  lay  proposals  before  the  Judge,  for  com- 
pensation, or  otherwise  for  obtaining  the  right,  see  Richards  v.  B.,  Joh. 
255,  265. 

10.  The  like — Undertaking  as  to  Costs. 

And  the  Deft  A.  B.,  by  his  counsel,  undertaking  to  bear  all  ex- 
penses of  an  application  to  Parliament  for  an  Act  enabling  the  Pit  to 
carry  out  the  sale  of  the  land  in  the  said  agreement  mentioned,  in 
manner  therein  provided,  unless  it  shall  be  otherwise  directed  by  such 
Act  of  Parliament,  and  this  Court,  on  behalf  of  the  infant  Defts,  being 
of  opinion  that  the  proposed  application  to  Parliament  would  be  for 
the  benefit  of  the  said  infants,  doth  sanction  and  approve  such  appli- 
cation. And  it  is  ordered  that  the  draft  of  the  Bill  for  the  purpose 
aforesaid  be  settled  by  the  Judge  on  behalf  of  the  infant  Defts. — 
Costs  of  application  and  of  the  settlement  of  the  said  Bill  to  be  costs 
in  the  auction.— Stanford  v.  Roberts,  Kay,  J.,  30  Nov.  1882,  B.  1876  ; 
>S.  0.,  52  L.  J.  Ch.  50  ;  48  L.  T.  262. 

11.  Application  to  Parliament  for  General  Powers  to  Trustees  for 
Infants  to  sell,  lease,  dc. 

This  Court  being  of  opinion  that  it  will  be  for  the  benefit  of  all 
persons  interested  in  the  inheritance  of  the  estates  of  R.,  the  testator 
&c.,  that  an  application  should  be  made  for  an  Act  of  Parliament  for 
the  purpose  of  conferring  on  the  trustees  of  the  said  will,  or  other 
proper  persons,  full  and  proper  powers  of  granting  mining,  agricul- 
tural, building,  improving,  and  other  leases,  and  of  accepting  sur- 
renders of  leases,  and  of  selling,  exchanging,  enfranchising,  partition- 
ing, obtaining  the  enfranchisement  of  copyholds,  and  the  renewal  of 
leases  of  the  freehold,  copyhold,  and  leasehold  estates,  devised  and 
bequeathed  by  the  wUl  of  the  testator,  and  also  of  purchasing  a 
proper  estate  with  a  suitable  residence  thereon,  doth  order  that  the 
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Delts,  tte  trustees  of  tlie  said  will,  be  at  liberty  to  make  such  applica- 
tion accordingly ;  And  it  is  ordered  that  the  draft  of  the  Bill  for  the 
purposes  aforesaid  be  settled  by  the  Judge  (but  the  costs  and  expenses 
to  he  incurred  in  any  of  the  matters  aforesaid  are  not  to  exceed  the 
sum  of  S.—).— Wheeler  v.  Tootel,  V.-C.  K.,  12  March,  1858,  B.  889. 

This  course  was  considered  necessary  as  to  the  power  of  leasing  &c., 
there  not  being  any  person  who  could  apply  under  the  19  &  20  V.  c.  120, 
s.  16  (now  repealed  and  re-enacted  as  the  Settled  Estates  Act,  1877,  40  &  41 
V.  c.  18). 

Under  sect.  12  of  the,  Settled  Land  Act,  1882  (v.  inf.  Chap.  XLV., 
"  Sbttlembnts  "),  a  tenant  for  life,  or  person  having  the  powers  of  a  tenant 
for  life,  may  now  grant  leases  for  giving  effect  to  any  contract  mads  by  a 
predecessor  in  title  which  would  have  bound  the  successors  in  title.  But 
the  Settled  Land  Act,  1882,  does  not  apply  to  every  case  where  an  infant  is 
interested  in  land  ;  e.g.,  a  devise  to  such  of  the  children  of  A.  as  shall  attain 
twenty-one,  will  not  constitute  them  persons  having  the  powers  of  a  tenant 
for  life  :  Re  Home's  Settled  Estates,  39  Ch.  D.  84. 

For  forms,  see  D.  C.  P.  677,  678. 

12.  Appointment  of  Persons  to  manage  Infant's  Estate — Convey- 
ancing Act,  1881,  s.  42,  and  Conveyancing  Act,  1911,  s.  14. 

The  Judge  doth  hereby  appoint  A.  of  &c.,  and  B.  of  &c.,  trustees  for 
the  purposes  of  sect.  42  of  the  Conveyancing  and  Law  of  Property 
Act,  1881. 

13.  Declaration  as  to  Division  of  Accumulated  Income,  and  as  to 
Right  of  Trustee  to  apply  Income  for  Maintenance — Con- 
veyancing Act,  1881,  s.  43. 

Declare  that  according  to  the  true  construction  of  the  testator's 
will,  the  whole  of  the  surplus  income  of  the  testator's  residuary  estate, 
after  paying  the  subsisting  annuities  given  by  the  said  wOl,  now  in 
the  hands  of  the  Pits,  the  trustees  of  the  said  will,  and  the  future 
surplus  income,  until  there  is  a  change  of  interest,  is  divisible  into 
eleven  equal  shares,  which  belong  as  to  eight-elevenths  to  the  eight 
adult  grandchildren  of  the  testator  absolutely  in  equal  shares,  and  as 
to  the  other  three-elevenths  to  the  three  infant  grandchildren  of  the 
testator  contingently  in  equal  shares ;  And  that  the  Pits  as  such 
trustees  have  power  to  pay  or  apply  the  said  contingent  shares  of 
the  said  infant  grandchildren  in  such  surplus  income  for  or  towards 
the  maintenance,  education,  or  benefit  of  the  said  infant  grand- 
children respectively  entitled  thereto  during  their  respective  minori- 
ties.— See  Re  Jeffery,  Arnold  v.  Burt,  North,  J.,  26  June,  1895,  A. 
2932  ;   [1895]  2  Ch.  577. 

14.  Confirmation  of  Contract  by  Trustees  of  an  Infant's  Estate  for 

the  Purchase  of  Real  Property. 
Order  that  the  conditional  contract  dated  &c.,  entered  into  be- 
tween the  6.  E.  Ry.  Co.  by  their  agent  D.  of  the  one  part,  and  the 
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Defts  Gr.  and  S.  {trustees  of  the  will)  of  the  other  part,  for  the  purchase 
by  the  said  Defts  G.  and  S.  as  such  trustees  of  the  piece  or  parcel  of 
land  &c.,  free  from  incumbrances,  but  subject  to  the  tenancy  of  C, 
together  with  the  appurtenances,  at  the  price  of  £ — ,  be  carried  into 
effect ;  and  a  good  title  to  the  said  piece  of  land  having  been  shown, 
and  a  proper  conveyance  of  the  said  piece  of  land  to  the  said  G.  and 
S.,  as  such  trustees  as  aforesaid,  having  been  settled  and  approved  of 
by  the  Judge,  consisting  of  an  indenture  marked  X.  and  identified  by 
the  signature  of  the  Master  in  the  margin  thereof,  and  intended  to  be 
made  between  the  said  co.  of  the  one  part  and  the  applicants  of  the 
other  part ;  It  is  ordered  that,  upon  the  execution  thereof  by  the 
said  CO.,  the  applicants  be  at  liberty  to  pay  to  the  said  co.  the  said  sum 
of  £ — ,  together  with  any  interest  payable  thereon  out  of  the  residuary 
personal  estate  of  the  testator,  and  be  allowed  the  same  on  passing 
their  accounts. — Griggs  v.  Gibson,  V.-C.  B.  at  Chambers,  11  June, 
1873,  A.  1768. 

15.  Sale  of  Infant's  Realty  purchased  out  of  Personal  Estate 
postponed. 

Declare  that  it  is  not  for  the  benefit  of  the  infants  interested  in  the 
estate  of  M.  the  testator,  that  such  of  the  freehold  ground  rents  in  the 
(Chief  Clerk's)  certificate  mentioned  as  have  in  fact  been  purchased  by 
the  Defts  out  of  the  personal  estate  of  the  testator  should  at  present 
be  sold,  the  parties  beneficially  interested  who  are  sui  juris  not 
desiring  such  sale ;  but  such  ground  rents  are  to  be  deemed  personal 
estate ;  And  any  of  the  parties  are  to  be  at  liberty  to  apply  at 
Chambers  as  to  the  conversion  of  the  same  or  any  part  thereof. — 
Reynolds  v.  Mason,  V.-G.  H.,  2  June,  1877,  B.  1636. 

16.  Costs  and  Apprenticeship  Premium  raised  by  Mortgage. 

Declare  that,  according  to  the  true  construction  of  the  wUl  of 
A.  B.,  the  real  estate  situate  at  &c.,  and  the  income  thereof,  and  any 
proceeds  of  sale  thereof,  subject  to  the  trusts  of  the  testator's  will, 
declared  for  payment  and  discharge  of  the  testator's  debts,  testa- 
mentary and  funeral  expenses,  are  subject  to  the  trusts  thereby 
declared  for  apprenticing  the  testator's  children  to  a  trade  or  pro- 
fession suitable  to  their  position  in  life,  and  subject  to  such  trusts, 
and  to  the  power  to  make  allowances  to  the  said  children,  as  the  said 
trustees  should  in  their  or  his  discretion  think  fit. — [Direction  for 
taxation  of  costs.] — Order  that  the  trustees,  with  the  approbation  of 
the  Judge,  do  raise  by  mortgage  of  the  testator's  real  estate,  or  a 
sufficient  part  thereof,  the  amount  of  the  said  costs  when  taxed,  and 
also  such  sum  or  sums  as  may  be  required  for  binding  the  testator's 
children  apprentice  as  aforesaid. — Re  Jachson,  J.  v.  Talbot,  Kay,  J., 
7  July,  1882,  A.  1359. 
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17.  Costs  of  Prosecviing  an  Action  charged  on  Infant's  Estate. 

Order  that  the  said  E.  F.  be  at  liberty  to  raise  by  an  equitable 
charge  upon  the  real  estate  belonging  to  the  said  infant  £ — ,  to  be 
expended  in  the  necessary  counsels'  fees,  and  payments  to  witnesses 
in  and  about  the  action  brought  by  the  said  E.  F.  against  &c.,  in  the 
(King's)  Bench  Division  of  this  Court,  and  sanctioned  by  this  Court. 
Pay  money  raised  to  X.,  Pit's  solr,  he  undertaking  to  account  for  the 
same. — Re  Jones,  Pearson,  J.,  25  January,  1883,  A.  227. 


NOTES. 


GTTAEDIAN   AND   HIS   WARD. 


12  Car.  II. 


Duty  of 
guardian. 


Fiduciary 
relation. 


On  whom 
fiduciary 
relation 
attaches. 


By  Statute  12  Car.  II.  c.  24,  s.  8,  a  father  may  dispose  by  deed  or  will 
of  the  custody  of  his  children  during  minority,  and  by  sect.  9  such  guardian 
may  receive  for  the  use  of  the  children  the  profits  of  the  lands  belonging 
to  the  children  until  they  attain  twenty-one  years,  unless  a  shorter  period 
is  fixed  by  the  disposition  :  see  Be  Helyar,  H.  v.  Beckett,  [1902]  1  Ch.  391. 

For  the  principles  upon  which  a  guardian  must  act  with  relation  to  his 
ward's  property — that  he  must  act  for  the  infant's  benefit ;  that  he  cannot 
make  any  profit  out  of  his  office ;  that,  as  a  general  rule,  he  cannot  convert 
real  into  personal,  or  personal  into  real  estate ;  and  that  with  respect  to 
property  of  the  infant  of  which  he  gets  possession,  he  stands  in  the  position 
of  trustee  for  the  infant — ^see  Mathew  v.  Brise,  14  Beav.  345 ;  Sleeman  v. 
Wilson,  13  Eq.  36 ;   Simpson,  289—291. 

And  this  fiduciary  relation  extends  to  and  affects  purchases  by  a  guardian 
of  his  ward's  estate  immediately,  or  soon  after,  his  coming  of  age,  and 
generally  to  all  transactions  between  them  while  the  influence  still  lasts,  or 
is  recent :  see  Hylton  v.  H.,  2  Vez.  547 ;  Oldin  v.  Samborn,  2  Atk.  15 ; 
Aylward  v.  Kearney,  2  Ba.  &  B.  463  ;  Hatch  v.  H.,  9  Ves.  292 ;  Story,  Eq. 
Jur.  §  317  ;  I  L.  C.  Eq.  p.  206  ;  7th  ed.,  272. 

This  rule  is  extended  to  third  parties,  creditors  of  the  guardian,  who 
knew,  or  might  have  known,  of  the  relation  between  the  parties,  and  claim 
the  benefit  of  the  transaction  as  creditors  of  or  through  the  guardian : 
Kempson  v.  Ashbee,  10  Ch.  15 ;  Maitland  v.  Irving,  15  Sim.  437  ;  Maitland 
V.  Bachhouse,  16  Sim.  58. 

An  infant,  whether  he  has  been  actually  in  possession  or  not,  may  treat  a 
person  who  enters  upon  his  estate  during  minority  as  his  bailiff,  guardian,  or 
trustee,  and  make  him  account  on  that  footing,  excluding  the  operation  of 
the  Statute  of  Limitations  :  Newburgh  v.  Bickerstaffe,  1  Vern.  295 ;  Yallop 
V.  Holworthy,  1  Eq.  Ca.  Ab.  7  ;  Morgan  v.  M.,  I  Atk.  489 ;  Quintan  v. 
Frith,  I.  R.  2  Eq.  396 ;    Wall  v.  Stanwick,  34  Ch.  D.  763,  767. 

And  this  fiduciary  relation  continues  until  something  is  done  to  change 
the  character  of  the  bailiff's  possession ;  and  the  majority,  or  marriage  of 
the  infant,  is  not  alone  sufficient  to  effect  such  change  :  Wall  v.  Stanwick, 
sup. ;  Me  Hobbs,  H.  v.  Wade,  36  Ch.  D.  553. 

The  rule  applies  to  the  infant's  father,  but  whether  to  a  stranger  in  all 
cases,  so  as  to  enable  the  infant  to  treat  him  as  bailiff,  for  the  purpose  of 
escaping  the  effect  of  the  Statute  of  Limitations,  quaere  :  see  Thomas  v.  T., 
2  K.  &  J.  79  ;  Quintan  v.  Frith,  I.  R.  2  Eq.  396,  where  the  question  is  dis- 
cussed, and  the  fiduciary  position  stated  to  attach :  1.  Whenever  the 
person  entering  is  the  natural  guardian  of  the  infant.  2.  When  he  is  so 
connected  by  relationship,  or  otherwise,  as  to  impose  upon  him  a  duty  to 
protect,  or  at  least  not  to  prejudice  the  infant's  rights ;  and  3.  When  he 
takes  possession  with  express  knowledge  or  notice  of  the  infant's  rights. 
But  see  Wall  v.  Stanwick,  34  Ch.  D.  766,  that  wherever  it  is  proper  to  make  a 
man  accountable  for  the  rents  and  profits  of  an  infant's  estate,  and  he 
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cannot  be  shown  to  have  been  in  possession  in  some  other  character  than 
that  of  bailiff  or  agent,  he  must  be  presumed  to  be  such  :  see  also  Hounscll 
V.  Dunning,  [1902]  1  Ch.  512. 

The  account  will  not  be  limited  to  six  years  before  action  :  Nanney  v. 
Williams,  22  Beav.  452 ;  Pelhj  v.  Bascomb,  4  Giil.  390  ;  13  W.  R.  306  ;  but 
is  given  from  the  time  the  infant's  title  accrued :  Dormer  v.  Fortescue,  3 
Atk.  123 ;  or  from  the  entry,  and  possession  might  bo  recovered  twenty 
(now  twelve)  years  after  majority  :   Thomas  v.  T.,  2  K.  &  J.  79. 

A  delay  of  five  months  after  attaining  twenty-one  did  not  prejudice  the 
infant's  right :  Blomfleld  v.  Eyre,  8  Beav.  250. 

A  condition  as  to  infants  marrying  with  consent  of  guardian  or  guardians  Consent  to 
was  not  rendered  inoperative  by  the  fact  of  there  being  no  guardians,  the  marrying, 
testator  having  contemplated  the  possibility  of  an  appointment  of  guardians 
by  the  Court,  and  the  consent  of  a  guardian  appointed  by  the  infant  would 
not  be  sufficient :  Re  Broivn's  Will ;  Be  Brown's  Settlement,  18  Ch.  D.  61, 
C.  A. ;  and  as  to  what  is  a  sufficient  consent,  see  Re  Smith,  Keeling  v.  S., 
44  Ch.  D.  654 ;  Daley  v.  Desbouverie,  2  Atk.  261. 

SALE  OF  infant's  PEOPEBTY. 

An  infant  not  being  able,  from  his  legal  incapacity,  to  enter  into  a  binding  Jurisdiction, 
contract  for  the  sale  or  purchase  of  property,  the  Court  in  general  has  no 
authority  to  sell,  or  charge  his  estate,  except  under  the  statutory  powers 
given  by  the  Partition  Acts,  the  Settled  Estates  Acts,  Settled  Land  Acts  (as 
to  which,  see  Chap.  XLV.,  "  Settlement  "  ;  Chap.  XLVI.,  "  Partition  "), 
and  for  certain  special  purposes  (see  Dart,  V.  &  P.  2,  1145,  1153),  or  in  a 
mortgagee's  or  creditor's  action  for  payment  of  the  ancestor's  debt,  where  it 
is  for  the  infant's  benefit  to  direct  a  sale  :  see  Field  v.  Moore,  7  D.  M.  &  G. 
691 ;  Fish.  Mori.  §  1007,  482,  989  ;  Simpson,  Infants,  290,  410.  And 
the  infant  being  unable  to  sell,  his  contract  of  sale  cannot  be  enforced  by 
or  against  him  :  Flight  v.  Bolland,  4  Russ.  298  ;  Calvert  v.  Godfrey,  6  Beav. 
97,  109 ;  Hargrave  v.  H.,  12  Beav.  408 ;  Re  De  Tessier's  Settled  Estate, 
[1893]  1  Ch.  153 ;  and  see  Lumley  v.  Ravenscroft,  [1895]  1  Q.  B.  683, 
C.  A. 

By  the  Partition  Act,  1868  (31  &  32  V.  v;.  40),  s.  3,  under  certain  specified  Partition 
circumstances,  the  Court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the  Acta, 
parties  interested,  and  notwithstanding  the  dissent  or  disability  of  any 
others  of  them,  direct  a  sale  of  the  property. 

An  infant  Pit  may  under  this  section  request  a  sale,  the  judgment  being 
prefaced  by  a  declaration  of  the  request  of  the  infant,  and  that  a  sale  will  be 
more  beneficial  than  a  division,  &c.,  see  Grove  v.  Comyn,  18  Eq.  387  ;  inf. 
Vol.  in.  p.  1791 ;  and  see  France  v.  F.,  13  Eq.  173 ;  Young  v.  Y.,  lb. 
175,  n. 

And  by  the  Partition  Act,  1876  (39  &  40  V.  c.  17),  s.  6,  a  request  for  sale 
may  be  made  in  a  partition  action,  or  an  undertaking  to  purchase  given  on 
the  part  of  an  infant  or  person  under  disability  by  the  next  friend,  guardian, 
&c.,  or  other  person  authorized  to  act  on  behalf  of  the  person  under  such 
disability — "  but  the  Court  shall  not  be  bound  to  comply  with  any  such 
request  or  undertaking  on  the  part  of  an  infant,  unless  it  appear  that  the 
sale  or  purchase  will  be  for  his  benefit :  "  and  see  Rimington  v.  Hartley,  14  Ch. 
Ch.  D.  630  (guardian  ad  litem). 

DEALING    WITH    INFANT'S    ESTATE SALE    OB   MOBTGAGE. 

As  a  general  rule  the  Court  will  not  change  the  nature  of  an  infant's  Conversion  of 
property  by  directing  a  conversion  of  real  into  personal  or  of  personal  into  real  into 
real  estate,  except  under  particular  circumstances,  where  it  is  manifestly  pe^on^l 
for  the  advantage  or  the  convenience  of  the  infant ;   and  what  the  Court  ^^'*'''®' 
might  do  in  such  a  case  by  its  own  order,  trustees  or  guardians  will  be 
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allowed  to  do  :  see  Inwood  v.  Twyne,  Amb.  417  ;  2  Eden,  148,  and 
cases  there  cited ;  Witter  v.  W.,  3  P.  Wms.  100 ;  Marquis  Camden  v. 
Murray,  16  Oh.  D.  161,  171 ;  A.  0.  v.  Marquis  of  Aileshury,  12  App.  Ca. 
672. 

As  to  the  jurisdiction  of  the  Court  to  sanction  an  arrangement  by  way  of 
compromise  altering  the  trust  property  for  the  benefit  of  infants :  Re 
Wells,  Boijer  v.  Maclean,  [1903]  1  Ch.  848. 

And  the  Court  will  not,  in  the  absence  of  overwhelming  necessity,  control 
the  discretion  of  trustees,  at  the  request  of  the  guardians,  by  directing, 
against  the  will  of  the  trustees,  the  exercise  of  a  power  of  sale  over  the 
infant's  estate  :  Marquis  Camden  v.  Murray,  16  Ch.  D.  161. 

With  respect  to  laying  out  an  infant's  personalty  in  the  purchase  of  land, 
the  rule  of  the  Court  that  the  conveyance  would  be  directed  so  as  not  to 
change  the  nature  of  the  property  as  between  the  real  and  pers.  represves 
(see  Ware  v.  Polhill,  11  Ves.  268,  278  ;  Ashhurton  v.  A.,  6  Ves.  6),  was  based 
upon  the  fact  that,  prior  to  the  Wills  Act,  1  V.  c.  26,  infants  (females  after 
the  age  of  twelve,  males  after  the  age  of  fourteen)  had  the  power  of  disposing 
of  their  personal  estate  by  will.  On  this  ground,  therefore,  it  being  more 
beneficial  for  the  infant  (as  distinguished  from  a  lunatic),  that  liis  personal 
estate  should  not  be  converted,  the  Court  effected  the  change,  not  to  all 
intents  and  purposes,  but  with  this  qualification,  that  if  he  lived  he  might 
take  it  as  real  estate,  but  without  prejudice  to  his  right  over  it  during 
infancy  as  personal  property :  see  Exp.  Phillips,  19  Ves.  122  (explaining  the 
distinction  in  this  respect  between  the  case  of  an  infant  and  a  lunatic) ;  Exp. 
Grimstone,  Amb.  708  ;  Webb  v.  L.  Shaftesbury,  6  Madd.  100 ;  Sergeson  v. 
Sealey,  2  Atk.  413  ;  Rook  v.  Worth,  1  Ves.  461 ;  A.  O.  v.  Marquis  of  Ailes- 
hury, 12  App.  Ca.  693,  referring  to  Bridges  v.  B.,  Seton,  3rd  ed.  p.  692  ;  and 
see  1  L.  C.  Eq.  p.  1018  ;  Story,  Eq.  Jur.  §  1357 ;  Lewin,  1245. 

In  Ashburton  v.  A.,  6  Ves.  6,  the  land  purchased  was  directed  to  be  con- 
veyed to  a  trustee  in  trust  for  the  infant,  his  exors  and  admors,  until  he 
should  attain  twenty-one,  and  afterwards  for  him  and  liis  heirs. 

Since  the  Wills  Act,  which  provides,  sect.  7,  that  no  will  made  by  any 
person  under  twenty-one  shall  be  valid,  this  particular  reason  against 
allowing  an  infant's  personal  estate  to  be  laid  out  in  land,  has  ceased  to  have 
any  force ;  and  it  would  appear  that  when  an  infant's  real  or  personal 
estate  has  been  converted  either  by  direction  of  the  Court  or  by  trustees 
and  guardians,  acting  for  the  benefit  of  the  infant,  there  is  no  equity  on  the 
part  of  the  heir-at-law  or  of  the  legal  pers.  represve  to  take  the  property  in 
any  other  form  than  that  in  wliich  it  is  found  at  the  death  of  the  infant, 
unless  the  conversion  has  been  vsrongfuUy  made  ;  or  an  equity  for  recon- 
version arises,  e.g.,  by  virtue  of  19  &  20  V.  o.  120,  ss.  23 — ^25  (re-enacted  by 
the  Settled  Estates  Act,  1877,  ss.  34 — 36),  incorporated  with  the  Partition 
Act,  1868,  s.  8,  and  held  to  have  this  efiect,  see  Foster  v.  F.,  1  Ch.  D.  588  ; 
Steed  V.  Preece,  18  Eq.  192 ;  Mordaunt  v.  Benwell,  19  Ch.  D.  302 ;  Re 
Barker,  17  Ch.  D.  241,  C.  A. ;  Re  Morgan,  Smith  v.  Maij,  [1900]  2  Ch.  474 ; 
Arnold  v.  Dixon,  19  Eq.  113,  following  Flanagan  v.  F.  (cited  in  Fletcher  v. 
Ashburner,  1  L.  C.  Eq.  327),  and  questioning  the  decisions  in  Cooke  v.  Dealey, 
22  Beav.  196 ;  Jermy  v.  Preston,  13  Sim.  356,  to  the  effect  that  any  surplus 
proceeds  of  a  sale  directed  by  the  Court,  after  satisfying  the  purpose  for 
which  the  sale  has  been  directed,  retain  their  original  character.  But  it 
would  seem  that  no  conversion  will  bo  effected  by  a  sale  in  a  partition  action 
under  a  judgment  or  order  which  is  not  grounded  solely  on  the  request  of 
the  infant :  Be  Norton,  N.  v.  N.,  [1900]  1  Ch.  101  ;  and  where  an  infant  by 
a  next  friend  is  one  of  several  Pits  by  counsel  requesting  a  sale,  and  a  sale  is 
ordered  upon  this  request,  the  proceeds  of  the  infant's  share  ought  to  be 
earmarked  as  real  estate  :  Re  Norton,  N.  v.  N.,  sup. ;  Howard  v.  Jalland, 
1891,  W.  N.  210  ;  and  see  Lewin  on  Trusts,  173. 

When  an  unconditional  order  for  sale  is  properly  made,  the  conversion 
takes  effect  from  the  date  of  the  order :  Hyett  v.  MeJcin,  25  Ch.  D.  736 ; 
Arnold  v.  Dixmi,  19  Eq.  113 ;   Hartley  v.  Pendarves,  [1901]  2  Ch.  498,  per 


SECT,  v.]     Jurisdiction  over  Infant's  Property.  981 

Cozens-Hardy,  J.,  at  p.  600  ;  In  re  Dodson,  Yates  v.  Morton,  [1908]  2  Ch. 
638  ;  Burgess  v.  Booth,  [1908]  2  Ch.  648,  C.  A. ;  Fauntleroy  v.  Bcebe,  [1911] 
2  Ch.  257. 

The  jurisdiction  to  direct  a  mortgage  of  an  infant's  realty  for  the  purpose  Mortgage  for 
of  defraying  the  costs  of  repairs  will  bo  jealously  exercised,  and  only  in  cost  of 
eases  which  amount  to  actual  salvage  :  Be  Jackson,  J.  v.  Talbot,  21  Ch.  D.  repairs. 
786 ;  Re  De  Tessier,  [1893]  1  Ch.  153  ;  Be  Montagu,  DerUsUre  v.  M.,  [1897] 
I  Ch.  685  ;  2  Ch.  8,  C.  A.  ;  Re  Hawker's  Settled  Estates,  66  L.  J.  Ch.  341  ;  Be 
Hurst,  H.  V.  H.,  29  L.  R.  Ir.  219 ;   Re  Lord  De  Tahley,  1896,  W.  N.  162 ; 
Lewin  on  Trusts,  592.     The  case  of  Conway  v.  Fenlon,  40  Ch.  D.  512,  must 
be  regarded  as  exceptional,  Ih. 

Where  residuary  real  and  personal  estate  was  devised  and  bequeathed  Stocking 
to  trustees  in  trust  for  A.  for  life,  with  remainder  to  his  cliildren  who  wore  farm, 
infants,  the  trustees  were  authorized  by  the  Court  to  advance  to  the  tenant 
for  life  part  of  the  residuary  personal  estate,  for  the  purpose  of  stocking 
and  cultivating  a  farm  forming  part  of  the  real  estate,  on  evidence  that  the 
outlay  would  be  for  the  advantage  of  the  infant  remainderman  :  Be  House- 
hold,  H.  V.  H.,  27  Ch.  D.  553,  followed  in  Conway  v.  Fenton,  40  Ch.  D.  512  ; 
Re  Hurst,  29  L.  R.  Ir.  219,  sup. 

Timber  cut  down  on  the  estate  of  an  infant  tenant  in  fee  by  his  guardian  Timber  out. 
with  the  sanction  of  the  Court,  or  in  a  proper  husbandlike  manner,  becomes 
personal  estate  for  the  purpose  of  devolution  :  Dyer  v.  D.,  34  Beav.  504  ; 
and  see  Craig  on  Trees,  110  {explaining  Tullit  v.  T.,  Amb.  370  ;  1  Dick.  322  ; 
and  Mason  v.  Goodrich,  West,  449) ;  Field  v.  Brown,  27  Beav.  90,  where  the 
proceeds  of  deteriorating  timber,  directed  by  the  Court  to  bo  cut  down  and 
sold  for  the  benefit  of  all  persons  interested,  were  treated  as  real  estate. 

Where  a  policy  of  insurance  has  been  kept  up  out  of  rents  belonging  to  an  Money 
infant  tenant  in  tail  under  no  obligation  to  repair  or  insure,  money  received  received 
under  the  policy  belongs  to  the  infant  as  personal  estate  as  the  pci  son  out  "ndw  pohoy 
of  whose  money  the  policy  was  kept  up  :    Warwicker  v.  Bretnall,  23  Ch.  D.  °^  lu^urance. 
188. 

The  Court  cannot,  it  seems,  direct  a  fine,  in  respect  of  copyholds  to  nliich  Tine  on 
an  infant  has  become  entitled  as  customary  heir,  to  be  raised  by  a  mortgage  admission  to 
of  the  copyholds  :  Harbroe  v.  Combes,  43  L.  J.  Ch.  326.  copyholds. 

The  guardian  of  an  infant  lady  of  the  manor,  and  not  the  trustees,  is  the  Appointment 
proper  person  to  appoint  a  valuer  under  4  &  5  V.  c.  35,  s.  11  ;   Cfriggs  v.  of  valuer. 
Gibson,  14  W.  B.  819. 

The  powers  under  the  Merchant  Shipping  Act,  1854,  s.  99,  of  the  guardian  Infant  ship 
of  an  infant  shipowner  do  not  o.uthorize  him  either  to  sell  or  to  mortgage  o\vner. 
the  ship,  but  are  limited,  it  seems,  to  insuring,  repairing,  and  doing  all 
things  necessary  to  preserve  the  ship  :  Michael  v.  Fripp,  L.  R.  7  Eq.  95. 

Upon  the  compulsory  purchase  by  a  eo.  of  an  infant's  real  estate,  the  Land  Clauses 
purchase-money,  if  paid  in  under  sect.  69  of  the  Lands  Clauses  Act,  retains  Act- 
the  character  of  realty ;    but  if  paid  in  under  sect.  78,  will  be  treated  as 
personalty  :  see  Be  Harrop's  Estate,  3  Drew.  726. 

Service  by  a  eo.  of  notice  to  treat  does  not  effect  a  conversion  :  Haynes  v.  Notice  to 
H.,  1  Dr.  &  Sm.  426  ;  there  being  no  binding  contract  until  the  purchase-  treat, 
money  has  been  settled :   Re  Baltersea  Park  Acts,  Exp.  Arnold,  32  Beav. 
591. 

Where  the  infant  was  tenant  in  tail  in  remainder  the  Court  declined  to  Costs  of 
order  that  the  costs  of  an  application  to  Parliament  for  a  private  Act  to  ^PPhcation  to 
carry  into  effect  a  proposed  sale  which  was  beneficial  to  the  estate  should 
be  borne  by  the  estate,  whether  the  application  were  or  were  not  successful, 
but  the  tenant  for  life  consenting,  the  Court  being  of  opinion  that  the 
proposed  application  would  be  for  the  benefit  of  the  infant,  sanctioned  tho 
application  on  the  terms  that  the  tenant  for  life  should  bear  the  costs, 
unless  an  Act  of  Parliament  otherwise  directing  was  obtained  :  Stanford  v, 
Roberts,  52  L.  J.  Ch,  50 ;  Form  10,  sup.  p.  975, 
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MANAGEMENT    OF    LAND    AND    EECEIPT    OF    INCOME    DUBING    MINOKITy — 
CONVEYANCING  ACT. 

By  the  Conveyancing  and  Law  of  Property  Act,  1881,  s.  42,  as  amended 
by  the  Conveyancing  Act,  1911,  s.  14, 

"  (1)  If  and  as  long  as  any  person  who  would  but  for  this  section  be 
beneficially  entitled  to  the  possession  of  any  land  is  an  infant,  the  trustees 
appointed  for  this  purpose  by  the  settlement,  if  any,  or  if  there  are  none 
so  appointed,  then  the  persons,  if  any,  who  are  for  the  time  being  under  the 
settlement  trustees  with  power  of  sale  of  the  settled  land,  or  of  part  thereof, 
or  with  power  of  consent  to  or  approval  of  the  exercise  of  such  a  power  of 
sale,  or  if  there  are  none,  then  any  persons  appointed  as  trustees  for  this 
purpose  by  the  Court,  on  the  application  of  a  guardian  or  nest  friend  of 
the  infant,  may  enter  into  and  continue  in  possession  of  the  land ;  and  in 
every  such  case  the  subsequent  provisions  of  this  section  shall  apply. 

"  (2)  The  trustees  shall  manage  or  superintend  the  management  of  the 
land,  with  full  power  to  fell  timber  or  cut  underwood  from  time  to  time  in 
the  usual  course  of  sale,  or  for  repairs,  or  otherwise,  and  to  erect,  pull  down, 
rebuild,  and  repair  houses  and  other  buildings  and  erections,  and  to  continue 
the  working  of  mines,  minerals,  and  quarries  which  have  usually  been 
worked,  and  to  drain  or  otherwise  improve  the  land,  or  any  part  thereof, 
and  to  insure  against  loss  by  fire,  and  to  make  allowances  to  and  arrange- 
ments with  tenants  and  others,  and  to  determine  tenancies,  and  to  accept 
surrenders  of  leases  and  tenancies,  and  generally  to  deal  with  the  land  in  a 
proper  and  due  course  of  management ;  but  so  that,  where  the  infant  is 
impeachable  for  waste,  the  trustees  shall  not  commit  waste,  and  shall  cut 
timber  on  the  same  terms  only,  and  subject  to  the  same  restrictions,  on  and 
subject  to  which  the  infant  could,  if  of  full  age,  cut  the  same. 

"  (3)  The  trustees  may  from  time  to  time,  out  of  the  income  of  the  land, 
including  the  produce  of  the  sale  of  timber  and  underwood,  pay  the  expenses 
incurred  in  the  management,  or  in  the  exercise  of  any  power  conferred  by 
this  section,  or  otherwise  in  relation  to  the  land,  and  all  outgoings  not 
payable  by  any  tenant  or  other  person,  and  shall  keep  down  any  annual  sum, 
and  the  interest  of  any  principal  sum,  charged  on  the  land. 

"  (4)  The  trustees  may  apply  at  discretion  any  income  which,  in  the 
exercise  of  such  discretion,  they  deem  proper,  according  to  the  infant's 
age,  for  his  or  her  maintenance,  education,  or  benefit,  or  pay  thereout 
any  money  to  the  infant's  parent  or  guardian,  to  be  applied  for  the  same 
purposes. 

"  (5)  The  trustees  shall  lay  out  the  residue  of  the  income  of  the  land  in 
investment  on  securities  on  which  they  are  by  the  settlement,  if  any,  or  by 
law,  authorized  to  invest  trust  money,  with  power  to  vary  investments ; 
and  shall  accumulate  the  income  of  the  investments  so  made  in  the  way  of 
compound  interest,  by  from  time  to  time  similarly  investing  such  income 
and  the  resulting  income  of  investments  ;  and  shall  stand  possessed  of  the 
accumulated  fund  arising  from  income  of  the  land  and  from  investments  of 
income  on  the  trusts  following  (namely) : 

"  (i.)  If  the  infant  attains  the  age  of  twenty-one  years,  then  in  trust  for 
the  infant ; 

"  (ii.)  If  the  infant  is  a  woman  and  marries  while  an  infant,  then  in  trust 
for  her  separate  use,  independently  of  her  husband,  and  so  that  her  receipt 
after  she  marries,  and  though  still  an  infant,  shall  be  a  good  discharge  ;  but 

"  (iii.)  If  the  infant  dies  while  an  infant,  and,  being  a  woman,  without 
having  been  married,  then,  where  the  infant  was,  under  a  settlement,  tenant 
for  life,  or  by  purchase  tenant  in  tail  or  tail  male  or  tail  female,  on  the  tnists, 
if  any,  declared  of  the  accumulated  fund  by  that  settlement ;  but  where  no 
such  trusts  are  declared,  or  the  infant  has  taken  the  land  from  which  the 
accumulated  fund  is  derived  by  descent,  and  not  by  purchase,  or  the  infant 
is  tenant  for  an  estate  in  fee  simple,  absolute  or  determinable,  then  in  trust 
for  the  infant's  pers.  represves,  as  part  of  the  infant's  personal  estate ;  but 
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the  accumulations,  or  any  part  thereof,  may  at  any  time  bo  applied  as  if 
the  same  were  income  arising  in  the  then  current  year. 

"  (6)  Where  the  infant's  estate  or  interest  is  an  undivided  share  of  land, 
the  powers  of  this  section  relative  to  the  land  may  be  exorcised  jointly  with 
the  persons  entitled  to  possession  of,  or  having  power  to  act  in  relation  to, 
the  other  undivided  share  or  shares." 

The  provisions  of  the  section  enabling  the  Court  to  appoint  trustees  on  the 
application  of  the  next  friend  of  an  infant  who  is  beneficially  entitled  to  the 
possession  of  any  land,  include  the  case  of  an  infant  taking  by  descent : 
iJe  Qlomr,  [1899]  1  I.  R.  337  ;  Re.  Cowley,  [1901]  1  Ch.  38. 

The  powers  conferred  upon  the  trustees  of  a  settlement  to  exercise  an 
infant's  powers  by  the  Settled  Land  Act,  1882,  s.  60,  do  not  entitle  them  to 
possession  of  the  settled  land  during  the  minority  under  the  Conveyancing 
Act,  1881,  s.  42  :   In  re  Helyar,  Helyar  v.  Bechelt,  [1902]  1  Ch.  391. 

For  form  of  summons  under  the  section,  see  D.  C.  P.  1225. 

DEALING  WITH  LUNATIO'S   ESTATE. 

It  is  a  general  rule  that  the  Court  will  not  alter  the  condition  of  a  lunatic's  General  rule 
property  to  the  prejudice  of  his  successors,  but  the  rule  is  subject  to  the  as  to  convor- 
overriding  maxim  that  the  benefit  of  the  lunatic  is  the  object  to  be  primarily  sion. 
considered  :  see  Lewin,  1240  et  seq.  (and  oases  there  cited) ;  A.  6.  v.  Marquis 
of  AiUshury,  12  App.  Ca.  672. 

Thus,  where  a  mortgage  of  a  lunatic's  real  or  leasehold  property  is  paid  Mortgages 
off  out  of  his  personal  estate,  the  mortgage  should  not  be  re-oonveyed  to  the  kept  on  foot, 
lunatic,  but  should  be  kept  on  foot  by  transferring  it  to  the  committee, 
to  be  disposed  of  as  the  Court  may  direct,  so  as  to  leave  open  the  question 
how  the  mortgage  debt  should  ultimately  be  borne  :   Re  Melly,  49  L.  T. 
429  ;  31  W.  E.  898  ;   Simpson,  311,  312. 

So  where  a  copyhold  estate,  as  to  which  the  rules  of  descent  were  different  Enfranchise- 
from  those  of  freeholds,  was  enfranchised,  the  Court  inserted  a  declaration  ment  of 
in  the  Order  sanctioning  the  enfranchisement,  carrying  over  the  equitable  oopynolas. 
interest  in  the  enfranchised  property,  in  the  event  of  the  lunatic  djdng 
intestate,  to  the  persons  who  would  have  taken  it  if  it  had  not  been  enfran- 
chised :  Re  Ryder,  20  Ch.  D.  514,  C.  A. 

And  where,  under  an  order  made  in  Lunacy,  part  of  the  personal  estate  of  Purchase  of 
a  lunatic  was  laid  out  in  the  purchase  of  real  estate  as  a  convenient  mode  of  real  estate, 
investment,  and  a  declaration  was  inserted  in  the  conveyance  in  conformity 
with  the  terms  of  the  order,  that  the  premises  granted  were,  "  to  all  intents 
and  purposes,  to  be  considered  as  part  of  the  personal  estate  of  the  lunatic  "  ; 
it  was  held  that  the  value  of  the  lands  was  part  of  the  personal  property  of 
the  lunatic  at  his  death,  and  consequently  subject  to  probate  duty  :  A.  O.  v. 
Marquis  of  Ailesbury,  12  App.  Ca.  672. 

But  where  the  committee  was  directed  by  the  Master  in  Lunacy  to  oom- 
pbte  out  of  the  personalty  a  purchase  of  real  estate  made  by  the  lunatic 
before  the  lunacy,  the  purchased  estate  descended  as  realty  :  Baldunin  v. 
Smith,  [1900]  1  Ch.  588. 

The  fact  that  a  mortgagor  becomes  lunatic  before  the  exercise  by  the 
mortgagee  of  the  power  of  sale  under  the  mortgage  does  not  affect  the 
conversion  of  the  estate  into  personalty  by  the  proper  exercise  of  the  power 
by  the  mortgagee,  even  though  the  trusts  of  the  proceeds  of  sale  are  declared 
to  be  for  the  mortgagor,  "his  heirs  and  assigns  "  :  Re  Orange,  Chadwick  v. 
Grange,  [1907]  2  Ch.  20. 

The  Lunacy  Act,  1890  (53  &  54  V.  c.  5),  which  repeals  the  Lunacy  Lunacy  Act, 
Regulation  Act,  1853  (16  &  17  V.  c.  70),  provides  by  sect.  117,  that  the  1890. 
Judge  in  Lunacy  may  order  that  any  property  of  a  lunatic,  whether  present 
or  future,  be  sold,  charged,  mortgaged,  dealt  with,  or  disposed  of,  as  the 
Judge  thinks  most  expedient  for  the  purpose  of  raising,  securing,  or  repaying 
money  which  is  to  be  or  has  been  applied  in  payment  of  debts  of  the  lunatic, 
discharge  of  incupibra,nces  on  his  property,  or  for  his  maintenance.     Moneys 
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expended  for  permanent  improvement  of  a  lunatic's  property  may  Reordered 
to  bo  a  charge  on  the  improved  property  or  any  other  of  his  property, 
and  the  charge  may  be  made  either  to  the  person  advancing  the  money,  or, 
if  it  is  paid  out  of  the  lunatic's  general  estate,  to  some  person  as  a  trustee 
for  him  as  part  of  his  personal  estate. 

Sums  required  for  repairs  and  permanent  improvements  may  be  raised  by 
mortgage  of  the  estate  of  which  a  lunatic  is  tenant  in  tail :  Be  Oist,  5  Ch.  D. 
881,  C.  A. ;  and  see  8.  0.,  [1904]  1  Ch.  398. 

By  sect.  118,  money  already  expended  under  a  previous  order  for  improve- 
ments may  be  charged  upon  the  improved  property,  but  the  application  to 
do  so  must  be  made  promptly.  Orders  should  either  state  whether  the 
charge  is  to  be  on  the  real  or  personal  estate  or  be  expressly  without 
prejudice  as  between  those  estates.  And  in  making  the  order  the  Judge 
should  consider  both  the  welfare  of  the  lunatic  and  what  is  right  and  fair 
as  between  the  real  and  personal  estates,  and  also  the  nature  and  extent  of 
the  estates  and  the  nature  of  the  repairs  or  improvements  to  be  paid  for  : 
In  re  Oist,  [1904]  1  Ch.  398. 

By  sect.  120,  the  Judge  is  empowered  to  authorize  and  direct  the  com- 
mittee of  the  lunatic's  estate  to  effect  sales,  exchanges,  partitions,  leases, 
surrenders,  assignments,  and  other  dispositions,  including  the  canying  on 
of  any  trade  or  business,  and  the  exercise  of  powers,  or  giving  of 
consent. 

Under  these  sections  a  sale  in  consideration  of  a  perpetual  rent-charge 
may  be  sanctioned  :  Re  Ware,  [1892]  1  Ch.  34. 

Upon  a  person  being  found  lunatic  the  jurisdiction  of  the  Court  in  lunacy, 
under  these  sections  immediately  attaches  to  his  property,  and  cannot  be 
ousted  by  a  subsequent  adjudication  in  bankruptcy  against  the  lunatic, 
made  without  the  consent  of  the  Court,  even  assuming  such  adjudication  to 
be  valid  (as  to  which,  quaere) :  Re  Farnliam,  [1895]  2  Ch.  799,  C.  A. 

The  maintenance  of  the  wife  of  a  lunatic  is  not  provided  for  by  sect.  117, 
but  the  rights  of  his  execution  creditor  are  subject  to  the  maintenance 
allowed  to  the  lunatic.  But  the  order  must  be  without  prejudice  to  the 
rights  of  such  creditor  between  himself  and  other  creditors  notwithstanding 
that  the  sheriff  has  given  up  possession  :  In  re  Winkle,  [1894]  2  Ch.  519, 
C.  A. 

Even  though  a  lunatic  is  insolvent,  the  Court  will  regard  his  benefit 
before  the  interests  of  creditors,  and  sums  properly  expended  for  his 
maintenance,  whether  before  or  after  the  inquisition,  will  in  general  be 
repaid  in  priority  to  other  claims  :   In  re  Pink,  23  Ch.  D.  577,  C.  A. 

A  charging  order  on  the  stock  of  a  lunatic  made  after  the  Court  in  lunacy 
has  assumed  the  control  of  the  property  of  the  lunatic,  will  not  prevent  the 
Court  from  disposing  of  the  stock  for  the  lunatic's  benefit :  Re  Plenderleith, 
[1893]  3  Ch.  332,  C.  A. 

The  rule  of  admon  in  Lunacy  does  not  afiect  funds  in  the  High 
Court,  and  accordingly  where  a  judgment  creditor  of  a  lunatic  had  obtained 
a  charging  order  on  funds  of  the  lunatic  in  Court,  the  balance  only  of  the 
funds,  after  satisfying  the  charge,  was  transferred  to  Lunacy :  In  re 
Brown,  Llewellin  v.  Brovm,  [1900]  1  Ch.  489. 

By  sect.  123,  "  the  lunatic,  his  heirs,  exors,  admors,  next  of  kin,  devisees, 
legatees  and  assigns,  shall  have  tho  same  interest  in  any  moneys  arising 
from  any  sale,  mortgage,  or  other  disposition,  under  the  powers  of  tliis  Act, 
which  may  not  have  been  applied  under  such  powers,  as  he  or  they  would 
have  had  in  the  property  the  subject  of  the  sale,  morlgage,  or  disposilicn, 
if  no  sale,  mortgage,  or  disposition  had  been  made,  and  the  surplus  moneys 
shall  be  of  the  same  nature  as  the  property  sold,  mortgaged  or  disposed  of." 
Moneys  received  for  equality  of  partition  or  exchange,  under  leases  of  un- 
opened mines,  or  on  grant  or  renewal  of  leases,  are,  as  between  the  represves 
of  the  real  and  personal  estate  of  the  lunatic,  to  be  considered  as  real  estate, 
except  as  to  leases  of  property  of  which  the  lunatic  was  tenant  for  life,  in 
which  case  the  moneys  are  to  be  personal  estate. 
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Tliis  section  corresponds  with  sect.  119  of  the  Act  of  1853,  wliich,  however, 
was  restricted  in  terms  to  land. 

Under  the  corresponding  provision  in  the  Infants'  Property  Act,  1830 
(11  G.  IV.  &  1  W.  IV.  c.  65),  there  having  been  no  election  to  take  them  as 
personalty,  the  surplus  proceeds  of  a  lunatic's  estate  which  had  been  sold 
continued  to  be  impressed  with  the  cliaraoter  of  realty :  Re  Wharton,  5 
D.  M.  &  G.  33. 

As  to  tlie  power  of  tlie  Court  to  order  an  exchange  without  minerals 
under  sect.  124  of  the  Act  of  1853,  or  a  sale  for  building  purposes  under 
sect.  125  of  the  same  Act,  or  to  eSect  a  sale  as  mortgagee  under  the 
power  of  sale  under  sect.  136,  and  generally  as  to  the  powers  under  that 
Act,  see  Seton,  6th  ed.  p.  1029. 

A  grant  for  a  term  of  years,  for  a  gross  sum  payable  by  instalments,  of 
the  minerals  on  the  estate  of  a  lunatic  tenant  in  common  in  fee,  was  treated 
as  in  the  nature  of  an  absolute  sale  of  a  portion  of  the  real  estate,  so  that  the 
money  belonged  to  his  heir-at-law  as  real  estate.  Seciis,  as  to  the  proceeds 
of  such  sales  in  which  the  lunatic  had  concurred  while  of  unsound  mind : 
Se  Mary  Smith,  10  Ch.  79. 

A  specific  bequest  of  railway  stock  was  held  to  be  adeemed  by  a  sale  of  Ademption, 
it  under  an  order  in  the  subsequent  lunacy  of  the  testator :    Be  Freer, 
Freer  v.  Freer,  22  Ch.  D.  623. 

As  to  the  mode  of  execution  of  a  lease  by  committees  of  a  lunatic  on  his 
behalf,  see  Lawrie  v.  Lees,  7  App.  Ca.  19. 

For  the  provisions  of  the  Lunacy  Act  of  1890,  in  substitution  for  repealed 
sections  of  the  Trustee  Acts,  v.  inf.  Chap.  XLI.,  Sect.  X. 

(ll.)    RENEWING   OR  GRANTING    LEASES   UNDER  THE  INFANTS* 
PROPERTY  ACT,  1830  (11  GEO.  IV.  &  1  WILL.  IV.  C.  65). 

The  applications  under  sects.  12, 16,  and  17  of  the  above  Act  are  now  made 
by  summons  :   0.  LV,  2  (9). 

1.  Order  to  renew  Lease  under  Sect.  12. 

Appoint  B.,  the  guardian  of  A.,  the  infant,  in  the  place  of  the  said 
infant  to  surrender  (by  deed)  to  C.  the  term  granted  by  the  lease  dated 
&c.,  granted  by  &c.  to  &c.  of  the  hereditaments  therein  comprised, 
and  to  accept  and  take,  in  the  place  and  for  tlie  benefit  of  the  said 
infant,  and  the  other  persons  interested,  and  to  become  interested, 
under  the  will  of  D.  &c.,  one  or  more  lease  (a  new  lease)  or  leases  of  the 
said  hereditaments  during  the  lives  of  &c.,  such  surrender  and  new 
lease  or  leases  to  be  settled  by  the  Judge. — See  Re  Duckle,  V.-C.  T., 
1850,  A.  976. 

For  forms  of  application  under  the  Act,  see  D.  C.  F.  1141  et  seq. 

For  inquiry,  if  for  infant's  benefit,  to  surrender  old  and  take  new  lease, 
see  Re  Atkinson,  M.  R.,  2  Aug.  1852,  A.  1923  ;  Marq.  Bath,  23  Nov.  1841, 
B.  106  (Fur.  Ord.  21  Jan.  1842,  B.  937). 

2.  Order  on  Petition  to  grant  new  Lease — Sect.  17. 

"  This  Court  being  of  opinion  that  it  is  (fit  and  proper,  and)  for  the 
benefit  of  L.  the  infant,  that  a  lease  of  the  land  in  the  petition  men- 
tioned of  [or  to]  which  the  said  infant  is  seised  [or  possessed,  or  entitled] , 
in  fee  [or  in  tail]  should  be  granted  to  &c.,  upon  the  terms  and  condi- 
tions mentioned  in  the  conditional  contract  in  the  petition  and  afii- 
davit  of  &c.  referred  to,  for  the  term  of  —  years  from  the  —  day  of  — , 
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doth  order  that  the  said  conditional  contract  be  carried  into  efiect, 
And  it  is  ordered  that  a  proper  lease  in  conformity  therewith  be  settled 
by  the  Judge  ;  And  it  is  ordered  that  the  Deft  E.,  the  guardian  of  the 
infant,  be  at  liberty  in  the  name  of  the  infant  to  make  and  execute 
such  lease  when  so  settled  ;  And  it  is  ordered  that  a  counterpart  of 
such  lease  be  executed  by  the  said  &c.,  the  lessees,  and  deposited  for 
safe  custody  in  the  Central  Office  (until  the  said  infant  shall  attain  the 
age  of  twenty-one  years),  but  with  liberty  to  proper  parties  to  have 
the  use  thereof,  if  required,  in  the  meantime,  for  the  purpose  of  en- 
forcing any  of  the  covenants  therein  contained." — Liberty  to  apply. 
—See  Leycester  v.  L.,  V.-C.  S.,  13  July,  1855,  B.  1185  ;  HalKwell  v. 
E.,  M.  E.,  30  July,  1855,  A.  1433. 

For  the  like  order  where  the  infant  was  not  solely  interested,  see  Richards 
V.  R.,  V.-C.  B.,  31  July,  1876,  B.  1528.  And  see  Re  Letchforih,  V.-C.  M., 
26th  May,  1876,  B.  1005 ;  S.  C,  2  Ch.  D.  719,  where  the  Court  dispensed 
with  the  counterpart  of  the  lease  being  deposited  with  the  Central  Office ; 
and  Re  H.  8.  Escudier,  Kekewich,  J.,  5  Aug.  1893,  A.  1325,  where  the 
guardian  of  the  infant  was  to  retain  the  counterpart. 

3.  Order  to  surrender  old  and  accept  new  Lease — Premium  charged 
on  Premises  and  raised  by  Mortgage — Sects.  12  and  14. 

This  Court  being  of  opinion  that  the  agreement  in  the  petition  men- 
tioned, dated  &o.,  is  fit  and  proper  and  for  the  benefit  of  the  infant 
Petr  G.,  doth  order  that  the  said  agreement  be  carried  into  efiect ; 
And  it  is,  pursuant  to  the  12th  section  of  the  Infants'  Property  Act, 
1830,  ordered  that  the  said  R.  be  appointed  guardian  of  the  said  G., 
the  infant,  in  the  place  of  the  said  infant  to  surrender  by  deed  to  C.  the 
said  lease  dated  &c.,  granted  by  X.  to  Y.  of  the  hereditaments  and 
premises  comprised  therein  (without  prejudice  to  the  said  mortgage 
dated  &c.),  and  to  accept  and  take,  in  the  place  and  for  the  benefit  of 
the  said  infant,  a  new  lease  of  the  said  hereditaments  and  premises  at 
the  premium  of  £ — ,  and  for  the  term  and  subject  to  the  covenants 
and  conditions  in  the  said  agreement  mentioned  ;  And  it  is,  pursuant 
to  the  14th  section  of  the  said  Act,  ordered  that  the  said  sum  of  £ — , 
to  be  paid  by  the  said  E.  as  a  premium  for  the  renewal  of  the  said 
lease,  and  all  reasonable  charges  incident  thereto,  including  the  costs 
of  this  application  and  consequent  thereon  to  be  taxed  &c.,  together 
with  interest  for  the  same,  be  a  charge  upon  the  premises  comprised 
in  the  said  lease  (subject  to  the  said  mortgage  dated  &c.),  and  be 
raised  by  a  mortgage  or  mortgages  of  the  same  leasehold  premises  ; 
And  the  surrender  and  new  lease,  and  mortgage  or  mortgages  afore- 
said, are  to  be  settled  by  the  Judge. — Ee  Griffiths,  Pearson,  J.,  28 
March,  1885,  A.  447. 

For  inquiry  whether  the  petitioner  A.  was  an  infant,  and  seised,  or 
possessed  of,  or  entitled  to  the  land  "  in  fee  or  in  tail,"  within  the  Act ;  and 
whether  contracts  for  lease  were  for  his  benefit,  see  Smith  v.  Jachson,  V.-C, 
E.,  1842,  B.  1048,  1349 ;  1843,  B.  483. 
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For  order  authorizing  the  infant's  guardians  to  grant  a  lease  to  be 
approved,  see  Re  Qriffin,  V.-C.  L.  Cranworth,  9  Aug.  1851,  A.  1490. 

4.  Order  as  to  Lease  of  Mines,  (fee,  Infants  being  co-Tenants  with 
other  Persons. 

"  The  Judge  being  of  opinion  that  it  is  for  the  benefit  of  the  infant 
Pits,  who  are  possessed  of,  or  entitled  to  certain  undivided  shares  of, 
and  in  the  mines,  collieries,  &c.,  mentioned  and  described  in  the 
indenture  hereinafter  mentioned  as  joint  tenants  in  fee,  that  a  lease 
should  be  made  to  H.,  of  &c.,  of  the  said  mines  &c.,  for  the  term  of 
years,  and  subject  to  the  rents  and  covenants  in  and  by  the  said 
indenture  intended  to  be  granted,  reserved,  and  contained  ;  And  the 
Judge  having  accordingly  settled  and  approved  the  lease  proposed  to 
be  made  by  the  indenture  intended  to  be  made  between  &c.  (and  the 
covenants  and  provisions  therein  contained),  and  of  the  counterpart 
thereof,  which  said  indenture  of  lease  and  counterpart  are  respectively 
identified  by  the  signature  of  the  Master,  in  the  margin  of  the  en- 
grossments thereof  respectively.  Doth  order  that,  upon  the  said  H. 
executing  and  delivering  to  B.,  &c.,  the  guardians  of  the  said  infants, 
the  said  counterpart  of  the  said  indenture  of  lease,  the  said  B.,  &c.,  be 
at  liberty,  in  the  names  of  the  said  infants  respectively,  to  make  and 
execute,  or  join  with  the  said  C.  &c.  (the  persons  who  are  respectively 
entitled  to  the  other  undivided  shares  c6c.),  in  making  and  executing  the 
said  indenture  of  lease." — Direction  for  guardians  to  deposit  counter- 
part [Form  2,  p.  985]. — All  parties'  costs  of  application  to  be  costs 
in  the  action. — Bentley  v.  Landor,  V.-C.  S.,  10  Aug.  1861,  A.  1859. 

For  orders  relating  to  leases  of  infants'  property  granted  under  Settled 
Estates  Acts,  see  inf.  Chap.  XLV.,  "  Settlement,"  pp.  1722  et  seq. 

NOTES. 
EBNEWINQ  OR  GKANTING  LEASES  rNDEH  11  GEO.  IV.  &  1  WILL.  IV.  C.  65. 

By  the  Infants'  Property  Act,  1830  (11  G.  IV.  &  1  W.  IV.  c.  65),  s.  12, 
where  an  infant  or  feme  covert  is  entitled  to  renewable  leases,  such  infant, 
or  hia  guardian,  or  other  person  on  his  behalf,  or/eme  covert,  or  any  person 
on  her  behalf,  may  apply  to  the  Court  by  motion  or  petition  (or  now  by 
summons),  for  the  purpose  of  surrendering  the  same,  and  taking  new  leases, 
under  the  direction  of  the  Court ;  by  sect.  14,  the  expenses  of  renewal  may 
be  charged  on  the  estates  with  interest,  as  the  Court  or  L.  C.  shall  direct ; 
by  sect.  15,  the  new  leases  are  to  be  to  the  same  uses ;  by  sect.  16,  where  an 
infant  oi  feme  covert  is  liable  to  renew  leases,  such  infant,  or  his  guardian 
in  his  name,  or  SMch  feme  covert,  may,  by  order  to  be  made  on  the  petition 
(now  on  summons)  of  such  infant,  guardian,  or  feme  covert,  or  person 
entitled  to  renewal,  accept  surrenders  and  grant  new  leases. 

By  sect.  17,  where  an  infant  is  entitled  in  fee  or  in  tail,  or  to  leaseholds 
absolutely,  and  it  appears  for  his  benefit  to  grant  leases  for  building  or 
repairing,  or  mining  or  improving,  or  farming  or  other  purposes,  he,  or  his 
guardian  in  his  name,  may,  under  an  order  to  be  made  on  his,  or  his 
guardian's,  petition  (now  on  summons),  make  such  leases  as  the  Court  shall 
direct,  without  fine,  to  be  settled  by  the  Judge,  and  a  counterpart  to  bo 
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deposited  with  the  Clerk  of  Records  and  Writs  (now  in  the  Central  Offloe), 
but  no  lease  is  to  be  made  of  the  mansion-house,  &c.,  beyond  the  minority. 

By  sect.  18,  if  persons  bound  to  renew  are  out  of  the  jurisdiction,  the 
renewals  may  be  made  by  a  person  appointed  by  the  Court  in  the  name  of 
the  person  who  ought  to  have  renewed. 

Applications  on  behalf  of  infants  under  this  Act  are  now  to  be  made 
in  Chambers,  in  all  cases  where  the  infant  is  a  ward  of  Court,  or  the  admon 
of  the  estate  of  the  infant  or  the  maintenance  of  the  infant  is  under  the 
direction  of  the  Court :   0.  Lv,  2  (9). 

When  the  application  is  made  by  petition,  the  order  may  be  made  in  the 
first  instance  without  inquiry,  on  sufficient  evidence  being  produced  to  the 
Court  (see  Form  1,  sup.  p.  985),  or  the  petition  may  be  adjourned  to 
Chambers,  and  the  further  order  made  there,  in  which  case  the  direction  will 
be  as  in  Form  2,  sup.  p.  985. 

For  the  form  of  adjourning  petitions  to  Cliambers,  see  Chap.  XXIII., 
Vol.  I.,  p.  371,  and  for  the  practice,  76.,  pp.  371  et  seq. 

The  petition,  summons,  and  every  order  thereon  should  be  intituled  in  the 
matter  of  the  infant,  and  of  the  Act. 

See  further  as  to  this  Act,  Simpson,  301  ei  seq. ;  Seton,  5th  ed.  pp.  876, 
877. 

Leases  of  infants'  lands  are  now  commonly  effected  under  the  powers  of 
the  Settled  Land  Acts  or  Settled  Estates  Act,  as  to  which,  v.  inf.,  Chap. 
XL  v.,  "Settlements." 


Section  VI. — Custody — ^Eeligious  Instruction — ^Residence 

Abroad. 

(l.)  ORDERS  relating  TO   THE  CUSTODY,   RELIGIOUS  INSTRUCTION, 
AND  RESIDENCE  OP  INFANTS. 

1.  Infant  to  he  delivered  into  the  Custody  of  his  Mother. 

Order  that  X.  do  forthwitli  deliver  up  his  infant  son,  C.  D.,  into 
the  custody  of  A.  B.,  his  wife,  the  mother  of  the  said  infant,  and  that 
the  said  infant  do  remain  in  the  care  and  custody  of  his  said  mother. — 
Directions  where  infant  is  to  spend  holidays. — Re  Witten,  Kay,  J.,  30 
July,  1887,  B.  1168  ;  S.  C,  57  L.  T.  336. 

For  a  similar  order,  see  Be  Besant,  M.  R.,  18  May,  1878,  A.  993  ;  57  L.  T. 
336. 

For  form  of  appUcation,  see  D.  C.  F.  1196. 

2.  Injunction  against  removing  Infant  out  of  the  Jurisdiction. 

And  the  Petr  {wife)  undertaking  as  to  damages  in  favour  of  C.  D. 
(husband),  This  Court  doth  order  that  the  said  C.  D.  be  restrained 
until  after  &c.,  from  removing  the  infant  X.  out  of  the  jurisdiction 
of  this  Court.— Be  Crookes,  North,  J.,  8  Feb.  1887,  A.  100 ;  S.  C, 
1887,  W.  N.  29. 

And  see  Harris  v.  H.,  1890,  W.  N.  128 ;  63  L.  T.  262,  where  an  interim 
order  was  made  ex  parte  upon  affidavit  to  the  wife,  Petr  in  divorce  pro- 
ceedings. 
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3.  Custody  of  Infants  given  to  both  Parents — Guardianship  of 
Infants  Act,  1886,  s.  5. 

Order  th<at  the  custody  of  the  said  infants  A.  and  B.  be  committed 
untU  further  order  to  the  applicant  [the  mother]  and  respondent  [the 
father]  each  for  six  months  in  the  year  at  times  to  be  agreed  between 
them,  and  in  default  of  any  agreement  as  the  Judge  in  Chambers 
shall  direct,  the  applicant  and  her  father  by  their  counsel  respectively 
undertaking  that  while  the  said  infants  are  in  the  custody  of  the 
applicant,  they  shall  be  accompanied  by  their  governess,  and  shall  be 
well  cared  for,  educated,  clothed  and  maintained  at  the  expense  of  the 
applicant  and  her  father  ;  And  the  respondent  and  his  father  by  their 
counsel  respectively  undertaking  that  while  the  said  infants  are  in  the 
custody  of  the  respondent  they  shall  be  accompanied  by  their 
governess  and  shall  be  well  cared  for,  educated,  clothed  and  main- 
tained at  the  expense  of  the  respondent  and  his  father,  the  expense  of 
the  governess  to  be  borne  in  moieties  between  the  applicant  and  her 
father  and  the  respondent  and  his  father  ;  And  the  applicant  and  her 
father  by  their  counsel  undertaking  that  in  case  at  any  time  while  the 
said  infants  are  in  the  custody  of  the  applicant  she  shall  not  be 
residing  with  her  parents,  she  will  have  to  live  with  her  a  suitable  lady 
relation,  friend  or  companion  ;  It  is  ordered  that  all  reasonable  access 
be  allowed  to  either  the  applicant  or  respondent  while  the  said  infants 
are  in  the  custody  of  the  other. — Liberty  to  apply. — Re  A.  and  B. 
{Infants),  [1897]  1  Ch.  786,  C.  A. 

4.  Custody,  Residence,  and  Leave  to  Visit. 

"  Order  that  B.  [father],  by  6  o'clock  in  the  afternoon  of  this  day, 
do  deliver  E.,  the  infant,  to  T.  [next  friend] ;  And  the  said  T.  (by  his 
counsel)  undertaking  to  deliver  the  said  infant  to  the  Petr,  L.  [wife], 
at  the  house  of  &c.,  the  mother  of  the  said  E.,  it  is  ordered  that  the 
said  infant  do  remain  in  the  custody  of  the  said  J..  untU  the  said  infant 
shall  attain  the  age  of  seven  years,  or  during  such  shorter  time  as  this 
Court  shall  direct ;  And  it  is  ordered  that  the  said  infant  be  not 
removed  from  —  without  the  leave  of  this  Court,  except  for  occasional 
visits  to  the  seacoast  of  England  or  into  the  country  for  the  sake  of 
health  or  change  of  air,  but  not  to  a  greater  distance  than  120  miles 
from  London." — Father  to  be  at  liberty  to  see  the  infant  at  stated 
periods,  and  to  be  informed  of  her  leaving  home,  and  as  to  her  state 
of  health. — Like  directions  on  behalf  of  the  mother  as  to  the  elder 
children  remaining  with  the  father. — Re  Bartlett,  V.-C.  K.  B.,  4  July, 
1846,  A.  2275  ;  2  Col.  661. 

This  order  was  based  upon  2  &  3  V.  o.  54,  since  repealed,  but  re-enacted 
and  extended  by  the  Custody  of  Infants  Act,  1873  (36  &  37  V.  c.  12). 
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5.  Inquiry  as  to  Property  applicable  for  Maintenance  of  Adults  out 

of  the  Income  of  a  Person  of  Unsound  Mind  not  so  found. 

Order  that  the  following  inquiries  be  made,  that  is  to  say  :  1.  An 
inquiry  what  property  is  in  the  hands  of  the  trustees  of  the  testator's 
will,  and  what  is  the  income  thereof.  2.  An  inquiry  whether  any 
and,  if  any,  what  advances  have  been  made  to  any  and,  if  any,  to 
which  of  the  testator's  children  on  accoimt  of  his  or  her  share  under 
the  said  will.  3.  An  inquiry  whether  any  and,  if  any,  what  provision 
ought  to  be  made  for  the  maintenance  of  any  and,  if  any,  which  of  the 
testator's  children  out  of  the  income  of  the  testator's  estate.  And  it 
is  ordered  that  the  Defts,  the  trustees  of  the  said  will,  be  at  liberty 
to  pay  to  the  Pits  the  sum  of  £ —  on  account  of  such  maintenance. — 
Liberty  to  apply  after  the  Master's  certificate  and  generally. — See 
Re  Booth,  B.  V.  B.,  North,  J.,  16  Mar.  1894,  A.  376  ;  [1894]  2  Ch.  282. 

6.  Inquiry,     what     Provision — Guardian — Scheme — Residence — 
Maintenance — Custody — Father  restrained  from  interfering. 

"  Order  that  the  following  inquiry  be  made,  that  is  to  say  :  1.  An 
inquiry  whether  there  is  a  sufficient  provision  for  the  maintenance  and 
education  of  the  Petr,  the  infant,  during  his  miaority,  independently 
of  any  allowance  or  contribution  from  his  father,  and  of  what  nature." 
^If  inquiry  is  answered  in  the  affirmative  or  if  any  proposal  is  made 
and  approved  by  the  master,  Appoint  "  some  proper  person  or  persons 
to  act  in  the  nature  of  a  guardian  or  guardians  of  the  said  infant's 
person  "  during  minority  or  until  further  order  ;  All  proper  parties  to 
have  notice  to  attend,  and  leave  to  propose  the  guardian  or  guardians, 
and  scheme  for  the  infant's  residence,  maintenance,  and  education 
during  minority,  to  be  approved. — "  And  in  the  meantime,  or  until 
further  order,  the  said  infant  is  to  remain  in  the  care  and  custody  of 
his  mother  A.,  and  of  his  maternal  grandmother  the  Deft  E.,  widow, 
the  said  A.  and  E.,  and  R.,  the  next  friend  of  the  said  infant,  by  their 
counsel  undertaking  that  untU  the  further  order  of  this  Court  they 
will  duly  and  properly  provide  for  the  care,  maintenance,  and  educa- 
tion of  the  said  infant.  And  it  is  ordered  that  T.  [the  father],  in  the 
(summons)  named,  and  his  agents,  be  restrained  until  further  order 
from  removing  the  said  infant  from  his  present  residence,  or  changing 
the  present  custody  of  the  said  infant,  or  disturbing  or  interfering 
with  the  same  in  any  manner." — Liberty  to  apply. — Thomas  v. 
Roberts,  V.-C.  K.  B.,  22  May,  1850,  B.  861 ;  3  Dr.  &  S.  758  (the 
Agapemone  Case). 

Tor  order  that  the  infants  remain  in  the  custody  of  the  petitioner  until 
they  respectively  attain  the  age  of  seven  years,  or  during  such  shorter  time, 
&o.,  and  restraining  the  husband  from  prosecuting  proceedings  in  the 
Queen's  Bench  to  obtain  the  custody  of  them,  with  leave  to  liim  to  see  the 
infants  at  all  reasonable  and  proper  times  in  the  presence  of  the  Petr  or  of 
such  person  as  the  Petr  should  appoint,  see  Ee  Oakeley,  M.  R.,  28  Jan.  1867, 
B.  261. 
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7.  Custody  of  Infants  committed  to  Mother — Guardians — Provision 
— Father  excluded,  except  at  stated  times. 

"  Order  that  M.  and  J.,  the  infants,  remain  in  the  care  and  custody 
of  the  Petr  E.,  their  mother." — Appoint  Petr  E.  and  F.  [next  friend] 
to  act  in  the  nature  of  guardians  to  the  infants  until  further  order  ; 
"  And  it  is  ordered  that  the  Petr  E.  do  have  the  charge  and  superin- 
tendence of  the  education  of  the  said  infants,  the  said  Petr  E.  and 
the  said  F.,  by  their  counsel,  undertaking  that,  until  the  further 
order  of  this  Court,  they  will  duly  and  properly  provide  for  the  care, 
maintenance,  and  education  of  the  said  infants  ;  And  it  is  ordered 
that  Y.,  the  father  of  the  said  infants,  do  have  access  not  oftener  than 
once  in  three  months,  to  see  the  said  infants,  at  his  own  expense,  in 
the  presence  of  such  person  as  the  said  E.  may  appoint,  within  one 
mile  of  their  residence  in  England,  for  the  time  being." — Liberty  to 
apply.— iJe  Young,  V.-C.  S.,  18  Jan.  1856,  B.  392. 

For  order  on  the  mother  of  children,  residing  with  them  at  Paris,  but 
both  parents  and  children  being  English,  to  deliver  the  children  to  the 
father  within  a  week,  or  otherwise  to  concur  with  him  in  taking  the  steps 
necessary  for  authorizing  them  to  be  delivered  to  him  according  to  the  laws 
of  Prance,  with  declaration,  for  information  of  French  Courts,  that  an 
appeal  to  House  of  Lords  does  not  suspend  the  order  of  the  L.  C,  see  Hope 
v.  H.,  4  D.  M.  &  G.  355  ;  L.  C,  5  Aug.  1854,  A.  1499. 

For  orders  restraining  the  father,  on  ground  of  immoral  conduct,  from 
removing  or  attempting  to  remove  the  Pits,  his  infant  children,  or  any  of 
them,  from  the  care  and  custody  of  the  sisters  of  their  deceased  mother,  see 
Welleshy  v.  D.  Beaufort,  2  Russ.  44. 

And  for  persons  to  be  appointed  to  act  as  guardians,  though  the  father 
was  living,  he  being  an  improper  person  to  have  the  care  of  his  infant 
children,  S.  C,  L.  C,  9  Nov.  1825,  B.  182  ;  and  for  directions  as  to  their 
custody,  maintenance,  and  education,  see  same  orders. 

For  order  restraining  the  infant  Pits'  father  and  his  agents  from  taking 
possession  of  their  persons,  and  from  intermeddling  with  them,  until  further 
order  ;  with  inquiry  what  would  be  a  proper  plan  for  their  maintenance  and 
education,  and  with  whom  and  under  whose  care  they  should  remain  during 
their  minority  or  until  further  order,  see  Shelley  v.  Westbrooke,  cited  in 
Lyons  v.  Blenhin,  Jac.  267,  268  ;  and  staying  his  interfering  with  their 
custody,  De  Montaigle  v.  Cane,  M.  R.,  1  Feb.  1853,  A.  423 ;  continued  at 
the  hearing,  S.  C,  3  Dec.  1853,  A.  281. 

8.  Order  for  Access  by  Mother. 

Order  that  the  infants  A.  and  B.  do  remain  in  the  custody  of  their 
father  C.  D.  until  further  order,  but  the  said  C.  D.  is  to  permit  the 
applicant  [mother]  to  have  access  to  the  said  infants  and  to  correspond 
with  them  at  all  reasonable  times,  and  to  permit  the  said  infants  to 
visit  the  applicant  from  time  to  time  during  part  of  their  holidays, 
the  applicant  by  her  counsel  undertaking  to  pay  the  travelling 
expenses  of  the  said  infants  both  coming  and  going,  and  to  send  them 
back  at  the  expiration  ai  the  time  fixed  by  him  for  their  return. — 
Directions  for  payment  of  one  moiety  of  costs  by  applicant. — Re 
Turner,  North,  J.,  24  March,  1896,  B.  1532. 
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9.  Order  placing  Infant  at  School  and  regulating  Custody  during 
Holidays  and  Access — Guardianship  of  Infants  Act,  1886. 

Order  that  the  infant  Pit  be  sent  after  the  expiration  of  the 
present  [Christmas]  holidays  for  the  purpose  of  her  education  to  the 
boarding-school  at  R.,  in  the  county  of  S.,  conducted  by  the  Religious 
of  the  — ,  —  Convent,  at  R.  aforesaid,  And  it  is  ordered  that  the  said 
infant  do  remain  there  for  the  purpose  aforesaid  until  further  order  ; 
And  it  is  ordered  that  each  of  them  the  said  Earl  of  A.  [father']  and 
Countess  of  A.  {mother']  do  have  the  custody  of  the  said  infant  during 
one  moiety  of  the  period  allowed  for  holidays  at  the  said  school  (the 
respective  times  during  which  each  of  them  the  said  Earl  and  Countess 
shall  have  such  custody  to  be  such  as  have  already  been  determined 
by  agreement  between  themselves) ;  And  it  is  ordered  that  each  of 
them  the  said  Earl  and  Countess,  while  the  said  infant  shall  be 
residing  at  the  said  school,  do  have  reasonable  access  to  the  said 
infant,  subject  to  the  regulations  of  the  school  authorities  relating 
to  the  visits  of  parents  to  their  children  while  residing  at  the  said 
school. — See  Ashburnham  v.  Ashhurnham,  and  Re  The  Lady  M.  C.  C. 
Ashburnham,  an  Infant,  North,  J.,  21  Dec.  1899,  A.  4775. 

10.  Order  regulating  Residence  during  Holidays. 

Order  that  the  Deft  H.  [the  husband]  do  forthwith  deliver  up  the 
Pit  I.  to  her  mother  the  Pit  A.  for  the  purpose  of  allowing  the  said 
infant  to  pass  the  rest  of  her  present  holidays  with  her  said  mother  ; 
And  it  is  ordered  that  the  Deft  H.  be  restrained  from  preventing  the 
infant  Pit  H.  the  younger  from  passing  the  first  month  of  the  coming 
Midsummer  holidays  with  his  mother,  the  Pit  A.,  as  directed  by  the 
trustees  of  the  indenture  dated  &c.,  by  their  notice  dated  &c.,  set 
forth  in  the  third  paragraph  in  the  statement  of  claim  ;  And  it  is 
ordered  that  the  said  Deft  be  also  restrained  from  preventing  the 
Pit  A.  from  having  access  to  or  communication  with  her  said  children 
the  Pits  I.  and  H.  the  younger,  or  either  of  them,  at  their  respective 
schools  in  the  statement  of  claim  mentioned,  subject  only  to  the 
ordinary  regulations  of  such  schools  for  the  time  being. — See 
Hamilton  v.  Hector,  L.  C,  19  July,  1871,  A.  1941 ;  S.  C,  6  Ch.  701, 
reversing,  13  Eq.  511. 

11.  Mother  having  become  a  Roman  Catholic  removed  from  being 
Guardian. 

And  S.,  the  mother  of  the  infants,  by  her  counsel  admitting  that 
since  &c.,  the  date  of  the  said  order,  she  has  adopted  the  Roman 
Catholic  faith,  Order  that  the  said  S.  be  removed  from  being 
guardian  of  the  persons  of  said  infants  ;  And  it  is  ordered  that  M.  be 
appointed  sole  guardian  of  the  persons  of  the  said  infants  during  their 
respective  minorities,  or  until  further  order  ;  And  it  is  ordered  that 
the  said  S.  do  deliver  up  the  said  infants  to  the  said  M.  ;  And  it  is 
ordered  that  the  said  S.  do  have  reasonable  access  to  the  said  infants. 
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she  by  her  counsel  undertaking  not  to  speak  to  them  on  religion  or 
religious  sub  jeots.—iJe  Fell,Y.-G.  S.,  22  Feb.  1870,  A.  1289  ;  adopted 
in  F.  V.  F.,  [1902]  1  Ch.  688,  by  Farwell,  J.,  at  p.  691. 

12.  Infant  to  he  brought  up  in  the  Roman  Catholic  Religion. 

And  the  applicant  being  present  in  person  and  expressing  his  wish 
to  be  brought  up  in  the  Roman  Catholic  faith,  It  is  ordered  that  the 
applicant,  the  Pit  H.,  be  brought  up  in  the  communion,  doctrines,  and 
worship  of  the  Roman  Catholic  religion  until  further  order. — Re 
Hassall,  H.  v.  H.,  Fry,  J.,  at  Chambers,  16  March,  1883,  A.  509. 

In  all  orders  relating  to  religious  education  of  a  ward  of  Court  the  words 
"  until  further  order  "  must  be  deemed  to  be  inserted  :  Re  W.,  W.  v.  M., 
[1907]  2  Ch.  557. 

For  a  declaration  that  a  child  ought  to  be  brought  up  in  and,  when 
capable  of  receiving  religious  education,  educated  as  a  member  of  the 
Roman  Catholic  Church,  into  which  she  was  baptized,  and  of  which  her 
deceased  father  at  his  marriage  and  down  to  the  time  of  his  death  continued 
a  member ;  but  that  having  regard  to  her  tender  age  and  condition  of 
health,  the  Court  deemed  it  requisite  that  the  child  should  continue  under 
the  care  of  her  mother  (who  had  during  her  first  marriage  conformed  to 
her  husband's  religion,  but  since  his  death  returned  to  Protestantism),  her 
mother's  husband  and  W.  (who  were  appointed  guardians),  until  she  should 
attain  the  age  of  seven  years,  when  application  should  be  made  to  the  Court 
respecting  her  guardianship,  education,  and  religious  instruction,  see  Austin 
V.  A.,  L.  C,  27  May,  1865,  A.  1092 ;  4  D.  J.  &  S.  717,  varying  M.  R.,  43 
Beav.  257. 

For  the  principles  upon  which  the  Court  acts  in  making  orders  relating  to 
the  religious  instruction  of  infant  wards  of  Court,  particularly  where  both 
parents  are  dead,  see  Be  W.,  W.  v.  M.,  [1907]  2  Ch.  557. 

13.  Infant  to  he  brought  up  in  the  Church  of  England. 

"  Declare  that  the  Petrs,  the  infant  Pits,  ought  to  be  brought  up 
in  the  communion,  doctrines,  and  worship  of  the  Church  of  England 
as  by  law  established,  and  that  the  said  infants  ought  to  attend  the 
public  worship  of  the  said  Church,  and  that  they  ought  not  to  be 
taken  to  attend  the  chapel  in  the  petition  and  in  the  afl&davit  of 
E.  referred  to ;  And  order  that  the  said  E.  be  restrained  from 
taking  the  said  infants,  or  any  of  them,  or  causing  or  procuring  (or 
permitting)  the  said  infants,  or  any  of  them,  to  be  taken  to  the  said 
chapel,  or  to  any  places  or  place  of  worship  where  worship  is  performed 
otherwise  than  according  to  the  rites  and  ceremonies  of  the  Church  of 
England  as  by  law  established." — BUgh  v.  B.,  M.  R.,  4  Aug.  18.36, 
A.  1091. 

For  a  similar  order  that  infants  in  their  fifteenth  and  twelfth  years  be 
brought  up  in  the  Church  of  England,  the  professed  faith  of  their  deceased 
father,  and  restraining  the  mother  from  taking  them  to  a  Plymouth  Brethren 
Chapel,  of  which  sect  she  had  become  a  member,  see  lie  Newhery,  1  Ch.  263  ; 
1  Eq.  431.  For  the  like  order,  with  injunction  against  the  mother  (a 
Roman  Catholic),  see -Be  Agar  Ellis,  Agar  Ellis  v.  Lascelles,Y.-C.  M.,  5  Aug. 
1878,  A.  1788 ;  affirmed,  C.  A.,  23  Nov.  1878,  A.  1859 ;  10  Ch.  D.  49, 
C.  A. :   F.  V.  F.,  [1902]  1  Ch.  688. 
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For  the  like  order,  pending  the  settling  a  scheme,  with  liberty  for  the 
mother  (who  had  turned  Roman  Catholic)  to  have  reasonable  access,  and  to 
be  allowed  unrestricted  correspondence,  on  her  undertaking  not  to  speak  or 
write  on  the  subject  of  religion,  see  Byng  v.  Qwallim,  M.  R.,  5  June,  1860, 
A.  1025. 

For  order  appointing  guardians  of  an  infant  which  had  been  placed  at  the 
Patriotic  Fund  School  on  the  death  in  action  of  its  father  (a  Protestant), 
on  their  undertaking  to  allow  the  mother  (a  Roman  Catholic)  access  to  the 
infant  at  reasonable  and  proper  times,  to  be  appointed  for  the  purpose  by 
the  governors  of  the  establishment,  and  the  mother  conforming  to  the 
regulations  of  the  establishment  as  to  the  visiting  of  children  by  their 
friends,  see  Re  Bace,  V.-C.  K.  in  Chambers,  15  Dec.  1857,  B.  284. 

For  order  restraining  the  testamentary  guardian,  appointed  by  a  Roman 
Catholic  father,  from  removing  an  infant,  aged  eleven,  from  the  custody  of 
her  grandmother,  with  whom  she  had  been  allowed  to  live  for  ten  years, 
and  with  whom  she  had  been  brought  up  in  the  Anglican  faith,  see  Andrews 
V.  Salt,  L.  JJ.,  6  May,  1873,  A.  1299 ;  S.  C,  8  Ch.  622. 

14.  Custody  given  to  Foreign  Guardian. 

Declare  that  the  order  dated  &c.  [order  appointing  guardian  in 
England]  is  to  be  without  prejudice  to  the  power  and  right  of  the 
Deft  V.  as  the  guardian  appointed  by  the  Austrian  Vice-Consular 
Court  at  Constantinople,  And  that  the  said  Deft,  as  such  guardian, 
has  the  sole  and  exclusive  right  to  the  custody  and  control  of  the 
infant  Pits  B.  ;  and  the  said  Deft  V.  is  to  be  at  liberty  to  apply  as  to 
the  removal  of  the  infant  Pits  out  of  the  jurisdiction  of  this  Court,  and 
otherwise  as  he  may  think  fit. — Nugent  y.  Vetzera,  V.-C.  W.,  12  July, 
1866,  B.  1664 ;  S.  C,  2  Eq.  704. 

15.  Additional  Guardian  of  the  Person — Leave  to  Travel. 

This  Court  doth  hereby  appoint  A.  B.  of  &c.  guardian  of  the  persons 
of  the  infant  Pits  during  their  minorities,  or  until  further  order,  in 
addition  to  and  to  act  jointly  with  the  Deft  C.  D.  Leave  to  infants 
to  travel  abroad  on  usual  undertaking  of  the  guardian  to  bring  the 
infant  within  the  jurisdiction  when  required. — Re  Callaghan,  Elliott  v. 
Lambert,  C.  A.,  1  Dec.  1884,  A.  1649  ;  S.  C,  28  Ch.  D.  186,  C.  A. 

16.  Temporary  Absence  Abroad. 

"  The  said  W.  undertaking  that  the  said  infant  B.  shall  return  to 
this  country  (within  the  jurisdiction  of  this  Court)  on  or  before  the  — 
day  of  — ,  or  immediately  if  so  ordered  by  the  Court  or  any  Judge 
thereof,  and  having  signed  the  Registrar's  book  or  summons  or  the 
consent  annexed  to  the  summons  accordingly.  Order  that  the  said 
infant  be  allowed  to  accompany  the  said  W.  on  her  intended  tour 
to  &c. ;  And  it  is  ordered  that  the  sum  of  £ —  be  allowed  to  &c., 
the  said  infant's  guardian,  in  addition  to  the  sums  already  allowed 
for  the  maintenance  and  education  of  the  said  infant  by  the  orders 
dated  &c.  ;  And  it  is  ordered  that  the  said  guardian  do  out  of  such 
sums  pay  to  the   said   W.   the  sum  of  £ — ,  for  the   said  infant's 
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travelling  and  other  expenses  on  the  journey." — Costs  to  be  costs 
in  the  action.— BowA;  v.  B.,  M.  E.,  19  July,  1851,  A.  1232 ;  Shirley 
V.  E.  Ferrers,  V.-C,  8  Dec.  1834,  B.  264. 

For  form  of  application,  see  D.  C.  F.  686. 

For  orders  for  maintenance  of  infants  out  of  the  jurisdiction,  see  Stephens 
V.  James,  1  M.  &  K.  633  ;  Wyndham  v.  L.  Ennismore,  1  Ke.  468  ;  Be  Weever 
V.  Bochport,  6  Beav.  392. 

For  order  for  appointment  of  guardian  in  India  to  infant  residing  there, 
the  guardian,  by  her  solr,  undertaldng  to  inform  the  Judge,  once  every  six 
months  by  letter,  of  the  progress  of  the  infant  in  his  education,  and  of  his 
state  of  health,  and  for  allowance  for  the  infant's  maintenance  out  of  the 
funds  here,  to  be  paid  to  the  attorney  under  power  from  the  guardian,  see 
Re  Bentley,  M.  R.  at  Chambers,  31  Dec.  1859,  A.  377. 

17.  Guardian  having  removed  Infant  Ward  out  of  Jurisdiction,  to 
bring  her  within. 

"  Obdee  that  the  mother  and  guardian  of  the  Petr  B.,  the  infant,  do 
bring  the  said  infant  within  the  jurisdiction  of  this  Court,  and  produce 
the  said  infant,  and  personally  attend  with  the  said  infant  before  Mr. 
Justice  A.  &c.  (in  his  private  room),  at  the  Eoyal  Courts  of  Justice,  at 
half-past  ten  o'clock  of  the  forenoon  on  — ,  the  —  day  of  — ." — See 
Re  Bickersteth,  V.-C.  S.,  24  May,  1856,  A.  1064  ;  affirmed  by  L.  JJ. 

For  leave,  with  concurrence  of  the  testamentary  guardians,  for  infant  Pit, 
with  his  tutor,  to  reside  and  travel  abroad  with  the  Deft,  the  Earl  of  S.,  to 
whose  title  he  was  presumptive  heir,  Deft,  by  his  counsel  undertaking  to 
bring  the  said  infant  back  within  the  jurisdiction  of  this  Court  by  a  day 
named,  or  at  such  other  time  as  this  Court  shall  direct,  with  leave  to  his 
mother  to  visit  him,  and  trustees  to  defray  her  expenses,  see  Talbot  v.  E. 
Shrewsbury,  4  M.  &  Cr.  677. 

For  undertaking  by  guardians  to  bring  infant  within  jurisdiction,  see  Be 
Clarke,  21  Ch.  D.  at  p.  830. 

18.  Infant  restored  to  his  Friends  Abroad. 

"  This  Court  being  of  opinion  that  the  infant  Deft  should  return  to 
Paris  forthwith,  doth  hereby  appoint  the  Pit  joint  guardian  with  the 
said  Y.  of  the  person  of  the  infant  Deft,  and  it  is  ordered  that  the 
infant  Deft  be  delivered  into  the  custody  of  some  person  or  persons  to 
be  appointed  by  the  said  guardians,  or  by  one  of  them,  and  be  by  them 
or  him  taken  to  Dover  and  placed  upon  a  steam-packet  bound  for 
Calais,  with  a  view  to  his  immediate  return  to  Paris." — Castle- Florite 
V.  Griesbauer,  M.  E.,  5  May,  1876,  A.  743. 

In  this  case  the  circumstances  rendered  it  expedient  that  the  infant  should 
be  under  the  care  of  his  friends  at  Paris,  and  not  allowed  to  remain  in 
England. 

NOTES. 
CUSTODY. 

By  the  Jud.  Act,  1873,  s.  25  (10),  "in  questions  relating  to  the  custody  Jurisdiction, 
and  education  of  infants  the  rules  of  equity  shall  prevail." 

The  distinction  that  existed  between  the  rules  of  equity  and  common  law 
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in  this  respect  is  well  illustrated  by  the  decisions  in  Andrews'  Case,  L.  R.  8 
Q.  B.  153  ;  8  Ch.  640 ;  and  in  Alicia  Race's  Case,  7  E.  &  B.  186,  sup.  p.  994. 

At  common  law  the  right  of  the  father,  or  testamentary  guardian  of  his 
appointment,  and  of  the  mother  as  guardian  for  nurture  after  the  death  of 
the  father,  there  being  no  testamentary  guardian,  was  treated  as  paramount, 
and  could  be  enforced  by  writ  of  habeas  corpus,  which,  when  the  infant  was 
too  young  to  select  his  custody  (under  fourteen  in  the  case  of  a  male,  under 
sixteen  in  the  case  of  a  female  :  Reg.  v.  Clarke,  7  E.  &  B.  186 ;  Reg.  v.  Howes, 
3  E.  &  E.  332  ;  Mallinson  v.  M.,  L.  R.  1  P.  &  M.  221 ;  Ryder  v.  R.,  9  W.  R. 
440 ;  independently  of  mental  capacity  :  Re  Andrews,  L.  R.  8  Q.  B.  153, 
159 ;  Reg.  v.  Clarke,  7  E.  &  B.  186,  197),  the  Court  had  no  jurisdiction  to 
refuse,  unless  cruelty,  or  contamination  from  the  gross  immorality  of  the 
father  or  guardian,  was  to  be  apprehended :  Re  Hakewill,  12  C.  B.  223 ; 
Rex  V.  Oreenhill,  4  A.  &  E.  624 ;  Rex  v.  Islcy,  5  A.  &  E.  441 ;  Reg.  v.  Clarke, 
7  E.  &  B.  186. 

In  equity  a  discretionary  power  has  been  exercised  to  control  the  father's 
or  guardian's  legal  rights  of  custody  where  their  capricious  exercise  would 
materially  interfere  with  the  happiness  and  welfare  of  the  child,  or  where 
such  rights  have  been  forfeited  by  conduct  or  acquiescence  ;  or  where  the 
father  has  so  conducted  himself  or  is  placed  in  such  a  position  "  as  to  render 
it  not  merely  better  for  the  cliildren,  but  essential  to  their  safety  or  to  their 
welfare,  in  some  very  serious  and  important  respect,  that  his  rights  should  be 
superseded  or  interfered  with  "  :  i^t/raji's  Case,  2  Dr.  &  S.  457,  474  ;  Andrews 
V.  Salt,  8  Ch.  636 ;  Re  Curtis,  7  W.  R.  474 ;  Swift  v.  ;S.,  34  Beav.  266 ; 
Lyons  v.  Blenkin,  Jac.  245  ;  Re  McGrath,  [1892]  2  Ch.  496,  511. 

Accordingly,  in  Re  Andrews,  L.  R.  8  Q.  B.  153,  the  Court  of  Queen's 
Bench  having, though  with  reluctance,  granted  to  the  testamentary  guardian 
a  habeas  corpus,  subject  to  the  validity  of  Ms  testamentary  appointment, 
the  Court  of  Chancery  restrained  the  guardian  from  removing  the  infant, 
then  aged  eleven,  from  the  custody  of  the  grandmother,  by  whom  she  had 
been  brought  up  for  ten  years  in  the  English  Church,  the  father  having 
been  a  Roman  Catholic  :  Andrews  v.  Salt,  8  Ch.  640  ;  and  v.  inf.  p.  999. 

And  under  the  modern  practice  the  Queen's  Bench  Division,  on  the 
ground  of  the  father's  gross  and  habitual  intemperance,  violence,  and 
constant  use  of  improper  and  outrageous  language,  declined  to  restore  the 
child,  a  boy  of  nine  years,  to  the  custody  of  his  father  from  that  of  his 
maternal  grandfather :   Ooldsworthy' s  Case,  2  Q.  B.  D.  75. 

The  absolute  right  of  a  father  to  the  custody  of  his  children,  except  in 
cases  where  by  gross  and  extreme  misconduct  he  had  shown  himself  unfit 
to  discharge  the  parental  trust,  or  the  children  would  be  injured  by  remain- 
ing under  his  custody  (see  cases  collected,  Simpson,  Infants,  105 — 112), 
was  first  modified  by  2  &  3  V.  c.  54  (Talfourd's  Act),  which  gave  the  Court, 
on  the  application  of  the  mother,  an  absolute  discretionary  power  as  to 
the  custody  of  and  access  to  the  infant  when  under  seven. 

See  as  to  the  effect  and  operation  of  this  Act  (repealed  by  the  Infants' 
Custody  Act,  1873),  and  as  to  the  principles  on  which  the  Court  granted  or 
refused  a  mother  access  to  her  child  under  it,  Warde  v.  W.,  2  Ph.  786  ;  Re 
Halliday's  Estate,  17  Jur.  56 ;  Re  Tomlinson,  3  De  G.  &  S.  371  ;  Exp. 
Young,  4  W.  R.  127  ;  Shilliio  v.  Colleit,  8  W.  R.  683,  696 ;  Re  Winscom, 
2  H.  &  M.  540. 

In  the  case  of  an  illegitimate  child,  the  mother  has  a  natural  right  to  its 
custody  (coupled  with  a  legal  and  inalienable  right  and  duty  to  maintain  it : 
Humphrys  v.  Polak,  [1901]  2  K.  B.  385,  C.  A.),  and  the  Court,  in  exercising 
its  jurisdiction  with  a  view  to  the  benefit  of  the  child,  will  primarily  consider 
her  wishes :  Barnardo  v.  McHugh,  [1891]  A.  C.  388 ;  Reg.  v.  Nash,  10 
Q.  B.  D.  454,  C.  A. ;  but  after  her  death  the  putative  father  will  be  pre- 
ferred to  her  relatives  claiming  as  guardians  appointed  by  her :  Re  Kerr 
or  Mcllioraith,  22  L.  R.  Ir.  642  ;  24  L.  R.  Ir.  59.  But  it  would  seem  that 
in  such  a  case  no  person  has  all  the  rights  of  a  legal  parent,  and  that  the 
legal  rights  of  the  mother  as  to  the  custody  of  an  illegitimate  child  are  not 
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necessarily  the  same  as  those  of  a  father  in  respect  of  his  legitimate  child  : 
Barnardo  v.  McHugh,  sup. ;  Be  Ullee,  53  L.  T.  711 ;  54  L.  T.  286. 

For  the  principles  regulating  the  custody  of  and  access  to  infants,  where  Judicial 
their  parents  have   been  judicially  separated,   see   D' Alton  v.   D'A.,  4  separation  of 
P.  D.  87.  parents. 

For  case  in  which  the  Court  will  disregard  the  paternal  right,  see  Re 
Elderton,  25  Ch.  D.  220. 

Where  the  wife  refused  to  live  with  her  husband,  the  custody  of  the 
infant  was  given  to  the  husband  :   Constable  v.  C,  34  W.  R.  649. 

And  as  to  the  custody  of  an  infant  born  and  domiciled  out  of  the  juris-  Foreign 
diction,  whose  father  was  born  and  domiciled  out  of  the  jurisdiction,  see  Re  domioil. 
Willoughhy,  30  Ch.  D.  324,  C.  A. 

infants'  custody  act,  1873. 

By  the  Infants'  Custody  Act,  1873  (36  &  37  V.  c.  12),  the  right  of  the  Custody  or 
mother  to  the  custody  of  her  children  as  against  the  father  was  recognized  control  by 
and  greatly  extended.     Sect.  1  provides  that  on  petition  of  the  mother  of  mother, 
infants  under  sixteen,  the  Court  of  Chancery  may  order  that  she  shall  have 
access  to  and  the  custody  or  control  of  such  infants,  subject  to  such  regula- 
tions as  to  access  by  the  father  or  guardian  of  the  infants  as  the  Court  shall 
deem  proper. 

Sect.  2  provides  that  no  agreement  in  any  separation  deed  made  between  Agreement 
the  father  and  mother  of  an  infant  shall  be  held  to  be  invalid  by  reason  only  between 
of  its  providing  that  the  father  of  such  infant  shall  give  up  the  custody  or  father  and 
control  thereof  to  the  mother ;  but  such  agreement  shall  not  be  enforced  if  mother, 
the  Court  be  of  opinion  that  it  will  not  be  for  the  benefit  of  the  infant  to  give 
effect  thereto. 

The  effect  of  this  Act  is  to  place  the  custody  of  the  infants  entirely  within  Discretion  of 
the  discretion  of  the  Judge,  in  the  exercise  of  which  their  interests  will  be  Court, 
the  primary  consideration  :  see  Re  Taylor,  4  Ch.  D.  157. 

And  atheistical  opinions,  not  merely  held,  but  openly  proclaimed,  by  the 
mother,  who  refused  to  allow  the  child  to  receive  reUgious  instruction,  and 
had  also  published  a  book  which,  in  the  opinion  of  the  Court,  was  obscene 
(see  Re  Besani,  11  Ch.  D.  508),  or  constant  drunkenness  of  the  mother  {Re 
Carnegie,  M.  R.,  30  March,  1878,  A.  595),  will  induce  the  Court  to  refuse  to 
enforce  the  father's  agreement  to  give  up  the  custody  and  control  of  the 
children,  and  order  them  to  be  delivered  to  him. 

In  the  exercise  of  its  discretion,  the  Court  will  hesitate  to  remove  a  girl 
of  tender  years  from  the  custody  of  the  mother  and  other  relatives  whose 
conduct  is  unimpeached,  and  to  place  her  under  the  control  of  her  father  : 
Re  Ethel  Brmim,  13  Q.  B.  D.  614. 

"  Custody  and  control,"  in  sect.  2  of  the  Act,  includes  control  of  religious  Religious 
education,  so  that  where,  on  a  separation,  a  Roman  Catholic  father  agreed  education, 
that  the  wife,  a  Protestant,  should  have  the  absolute  control  of  the  infant 
without  interference  from  him,  the  wife  was  entitled  to  bring  up  the  child  in 
her  own  faith  :  Ccmdcm  v.  Vollum,  57  L.  T.  154 ;   1887,  W.  N.  121. 

In  determining  whether  the  custody  of  an  infant  cliild  ought  to  be  given 
to  or  retained  by  the  mother,  the  Court  will  consider  (1)  the  paternal  right, 
(2)  the  marital  duty,  (3)  the  interest  of  the  child ;  and  the  marital  duty 
includes  the  responsibility  of  each  parent  so  to  live  that  the  children  shall 
have  the  joint  care  and  affection  of  both  :  Re  Elderton,  25  Ch.  D.  220. 

An  application  to  vary  an  order  made  under  sect.  1  of  the  Act  should  be  Variation  of 
made  to  the  Judge  who  made  the  order :   Re  Holt,  16  Ch.  D.  115,  C.  A.  ;  order, 
and  may  be  made  by  a  respondent  to  the  original  petition  :  S.  C. 

GUABDIANSHIP   OF  INFANTS   ACT,    1886. 

By  sect.  5  of  this  Act  (49  &  50  V.  c.  27)  it  is  enacted  that  the  Court  may,  General 
upon  the  application  of  the  mother  of  any  infant  (who  may  apply  without  jurisdiction 
next  friend),  make  such  order  as  it  may  think  fit  regarding  the  custody  of  over  custody 
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such  infant,  and  the  right  of  access  thereto  of  either  parent,  having  regard 
to  the  welfare  of  the  infant  and  the  conduct  of  the  parents,  and  to  the 
wishes  as  well  of  the  mother  as  of  the  father,  and  may  alter,  vary,  or  dis- 
charge such  order  on  the  application  of  either  parent,  or,  after  the  death  of 
either  parent,  of  any  guardian  under  the  Act ;  and  in  every  case  may  make 
such  order  respecting  the  costs  of  the  mother,  and  the  liability  of  the 
father  for  the  same,  or  otherwise  as  to  costs  as  it  may  think  just. 

Under  this  section  the  Court  has  full  jurisdiction  to  override  entirely  the 
common  law  rights  of  a  father  in  relation  to  the  custody  of  his  infant 
children.  The  Court  will  not  treat  the  parents  differently,  but  will  take 
the  whole  conduct  and  wishes  of  both  parents  into  consideration,  and  may, 
where  both  parents  are  in  pari  delicto,  give  the  mother  the  custody  not- 
withstanding her  matrimonial  misconduct :  In  re  A.  and  B.  {Infants), 
[1897]  1  Ch.  746,  786,  C.  A. ;  Form  3,  sup.  p.  989. 

The  order  as  to  custody  need  not  fix  any  limit  of  time  :  Re  Witten,  1887, 
W.  N.  167 ;  57  L.  T.  336. 

In  Be  Russell  (83  Law  Times,  202)  the  mother  was  preferred  to  the 
relatives  of  the  lunatic  father. 

The  jurisdiction  over  children  affected  by  a  divorce  continues  after  the 
decree  absolute,  and  an  application  for  access  must  be  made  not  to  the 
Ch.  Div.,  but  to  the  P.  D. :  Re  Manders,  M.  v.  M.,  1890,  W.  N.  222 ;  63 
L.  T.  627. 

As  to  the  circumstances  in  which  the  Court,  under  this  Act,  in  pro- 
ceedings for  judicial  separation,  will  declare  a  father  to  be  an  improper 
person  to  have  the  custody  of  his  infant  child,  see  Handford  v.  H.,  63  L.  T, 
256  ;   Wehley  v.  W.,  64  L.  T.  839. 


CUSTODY  OF  CHILDREN  ACT,  1891. 

Abandon-  By  this  Act  (54  V.  c.  3),  s.  3,  "  where  a  parent  has  (a)  abandoned  or 

ment  or  deserted  his  child  ;   or  (6)  allowed  his  child  to  be  brought  up  by  another 

desertion  by    person  at  that  person's  expense,  or  by  the  guardians  of  a  poor  law  union,  for 

parent.  such  a  length  of  time,  and  under  such  circumstances,  as  to  satisfy  the  Court 

that  the  parent  was  unmindful  of  his  parental  duties,  the  Court  shall  not 

make  an  order  for  the  delivery  of  the  child  to  the  parent,  unless  the  parent 

has  satisfied  the  Court  that,  having  regard  to  the  welfare  of  the  child,  he 

is  a  fit  person  to  have  the  custody  of  the  child  ;  "  and  by  sect.  4  the  High 

Court  is  empowered,  upon  refusing  the  application  of  the  parent  for  the 

custody,  to  give  special  directions  as  to  the  religious  education  of  the  child. 

As  to  what  amounts  to  an  abandonment  or  desertion  within  the  meaning 

of  the  Act,  see  Re  O'Hara,  [1900]  2  Ir.  R.  232,  C.  A. 


PEODtrOTION  ENFORCED   BY  HABEAS   CORPUS. 

Equitable  Production  of  the  infant  may  be  enforced  by  writ  of  habeas  corpus,  which 

principles  will  be  issued  at  the  instance  of  the  person  having  the  legal  right  to  his 
applicable.  custody,  in  order  that  the  infant  may  be  brought  up,  or  that  it  may  be  ascer- 
tained by  the  return  how  he  has  been  disposed  of :  Re  Matthews,  12  Ir. 
C.  L.  R.  233  ;  and  see  Reg.  v.  Williams,  58  L.  J.  Q.  B.  176  ;  and  for  Forms 
see  inf.  pp.  1002  et  seq.  On  such  an  application  by  habeas  corpus  the  Court, 
exercising  equitable  jurisdiction  by  virtue  of  the  Judicature  Act,  1873, 
will,  if  so  to  do  is  essential  for  the  welfare  of  the  infant,  refuse  to  give  the 
custody  to  the  mother,  although  she  has  not  been  guilty  of  any  misconduct : 
Reg.  V.  Oyngall,  [1893]  2  Q.  B.  232,  C.  A.  And  under  the  modern  practice 
the  Q.  B.  D.,  on  the  ground  of  the  father's  gross  and  habitual  intemperance, 
violence,  and  constant  use  of  improper  and  outrageous  language,  declined 
to  restore  the  child,  a  boy  of  nine  years,  to  the  custody  of  his  father  from 
that  of  his  maternal  grandfather  :  Qoldsworthy" s  Case,  2  Q.  B.  D.  75 ;  and 
see  Simpson,  123. 
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It  is  not  a  sufficient  answer  to  the  writ  of  habeas  corpus  that  the  child  was  Jurisdiction 
not,  at  the  time  of  issuing  tlie  writ,  or  at  any  time  since,  under  the  custody  to  issue  writ, 
or  control  of  the  Deft  to  whom  the  writ  is  addressed,  or  of  any  person  em- 
ployed by  him,  and  he  must  state  whether  he  knows  where  the  child  is  and 
by  whom  he  was  taken  :  R.  v.  Roberts,  2  P.  &  F.  272  ;  Re  Matthews,  12  Ir. 
C.  L.  233  ;  and  a  return  showing  that  he  had  wrongfully  handed  over  the 
child  to  another  person,  who  had  taken  the  child  out  of  the  jurisdiction,  is 
bad  :  Reg.  v.  Bamardo,  23  Q.  B.  D.  305  C.  A. ;  24  Q.  B.  D.  283  ;  but  see 
Barnardo  v.  Ford,  Oossage's  Case,  [1892]  A.  C.  326 ;  Cox  v.  Hakes,  15 
App.  Ca.  586. 

There  is  no  jurisdiction  to  order  the  issue  of  the  writ  against  a  person  who 
is  out  of  the  jurisdiction  at  the  date  of  the  order  :  The  King  v.  Pinchney, 
[1904]  2  K.  B.  84. 

An  appeal  lies  from  an  order  of  the  K.  B.  D.  directing  the  issue  of  a  writ  Appeal, 
of  habeas  corpus  to  bring  an  infant  before  the  Court  in  order  to  determine 
who  is  to  have  the  custody  and  control  of  him  :    Barnardo  v.  McHugh, 
[1891]  A.  C.  388 ;  Bamardo  v.  Ford,  Gossage's  Case,  [1892]  A.  C.  326. 

EELIGIOtJS   EDUCATION. 

The  rights  of  the  father  as  to  directing  the  religious  education  of  his  Father's  re- 
children  are  analogous  to  his  right  to  the  custody  of  their  persons.  ligious  faith. 

Religio  sequitur  patrem  ;  and  except  under  very  special  circumstances 
the  child  must  be  brought  up  in  the  religious  faith  of  the  father  :  F.  v.  F., 
[1902]  1  Ch.  688  ;  and  this  rule  is  not  affected  by  the  Guardianship  of 
Infants  Act,  1886  :  Re  Scanlan,  40  Ch.  D.  200  ;  Re  McGraih,  [1892]  2  Ch. 
496  ;  [1893]  1  Ch.  143,  C.  A. ;  but  inasmuch  as  the  welfare  of  the  infants 
is  always  the  paramount  consideration  {Re  W.,  W.  v.  M.,  [1907]  2  Ch.  557), 
the  Court  has  jurisdiction  in  a  proper  case  to  deprive  a  father  of  the  custody 
of  his  children,  and  to  disregard  his  wishes  as  to  their  religious  education  ; 
and  where  a  Roman  Catholic  father  allowed  his  two  children  by  a  deceased 
Protestant  wife  to  be  brought  up  in  the  Protestant  faith  until  one  of  them 
was  fifteen  and  the  other  eleven  years  of  age,  and  had  abdicated  his 
parental  rights,  the  Court  refused  to  allow  him  to  resume  the  control  of 
their  reUgious  education :  In  re  Newton  (infants),  [1896]  1  Ch.  740, 
C.  A. 

The  father  cannot  release  this  right  (which  the  law  gives  him  for  the  Father  can- 
benefit  of  his  children  and  not  of  himself),  nor  bind  himself  conclusively  as  not  release 
to  the  exercise  of  it :  Andrews  v.  Salt,  8  Ch.  636  ;  Agar  Ellis  v.  Lascelles,  right  to  con- 
10  Ch.  D.  49,  C.  A.  ;    Re  Nevin,  [1891]  2  Ch.  299,  C.  A.  ;    Re  McGrath,  t^ol  reUgious 
[1892]  2  Ch.  496,  507,  508  ;  and  although  the  Court,  having  regard  to  the  education, 
child's  physical  well-being,  will  not  remove  it  during  tender  years  (under 
the  age  of  seven)  from  the  mother's  custody,  the  order  may  provide  for  the 
education  of  the  child,  when  capable  of  receiving  religious  instruction,  in 
the  faith  of  its  deceased  father :  Austin  v.  A.,  4  D.  J.  &  S.  717  ;  34  Beav. 
257,  sup.  p.  993. 

And  in  Hawksworth  v.  H.,  6  Ch.  539,  following  the  principle  enunciated 
by  Lord  West  bury  in  Austin  y.  A.,  the  child  of  a  deceased  Roman  Catholic 
father,  who  died  when  the  child  was  six  months  old,  was,  when  eight  years 
and  a  half  old,  ordered  to  be  brought  up  in  the  Roman  Catholic  faith, 
though  up  to  that  time  brought  up  by  the  mother  as  a  Protestant :  and  see 
Be  Clarke,  21  Ch.  D.  817. 

The  father  may  by  his  conduct  lose  or  abandon  his  right  to  have  his  Abandon- 
child  educated  in  his  own  religion,  even  in  his  own  lifetime,  and  much  more  ment  of  right 
after  his  death  :  Andrews  v.  Salt,  8  Ch.  622, 639  ;  Re  Meades,  I.  R.  5  Eq.  98  ;  by  father. 
Re  O'Malleys,  8  Ir.  Ch.  R.  172 ;  Re  Kellers,  5  Ir.  Ch.  R.  328  ;  Re  Vllee,  54 
L.  T.  286 ;   Re  Nevin,  [1891]  2  Ch.  299,  316,  C.  A.  ;   Re  McGrath,  [1892] 
2  Ch.  496,  508  ;  Re  Newton,  [1896]  1  Ch.  740,  C.  A.  ;  Simpson,  116—120. 

If  he  has  shown  himself  careless,  and  allowed  his  wife  to  have  the  rehgious 
education  of  the  children,  directions  in  his  will  that  the  children  be  brought 
up  in  his  own  faith  may  be  disregarded  :  Hill  v.  H.,  10  W.  R.  400  ;  31  L.  J. 
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Ch.  132  ;  6  L.  T.  99  ;  8  Jur.  N.  S.  609  ;  Garneit's  Case,  20  W.  R.  222 ;  Re 
Nevin,  sup. ;  Re  McOraih,  sup. ;  on  the  ground  of  risk  to  the  child  by  a 
change  of  religious  education  :  Witty  v.  Marshall,  1  Y.  &  C.  C.  68.  And 
although,  before  the  Infants'  Custody  Act,  1873,  s.  2,  an  agreement  by  the 
father  to  abandon  his  right  to  the  custody  or  control  over  the  religious  educa- 
tion of  his  children  was  not  binding  at  law,  and  would  not  be  specifically 
enforced  in  equity  (see  Vansittart  v.  V.,  2  D.  &  J.  249  ;  Hope  v.  H.,  8  D. 
M.  &  G.  731 ;  Re  Meades,  I.  R.  5  Eq.  98  ;  Re  Nevin,  [1891]  2  Ch.  C.  A.  299), 
a  promise  to  the  wife  before  marriage  that  the  children  shall  be  educated  in 
her  religion  is  a  circumstance  of  importance  in  the  exercise  by  the  Court  of 
its  discretion  :  Anidrews  v.  Salt,  8  Ch.  622 ;  Hill  v.  H.,  sup.  ;  Re  Nevin, 
[1891]  2  Ch.  312,  C.  A. ;  and  see  Hamilton  v.  Hector,  6  Ch.  701,  that  effect 
will  be  given  to  an  agreement  by  the  husband,  in  a  compromise  of  proceed- 
ings in  the  Divorce  Court,  giving  the  trustees  discretion  as  to  where  the 
children  should  spend  their  holidays. 

And  even  in  the  case  of  wards  of  Court,  the  Court  will  not  interfere  with 
the  authority  of  the  father,  except  (1)  where  by  his  gross  moral  turpitude 
he  forfeits  his  rights ;  or  (2)  where  he  has  by  his  conduct  abdicated  his 
paternal  authority ;  or  (3)  where  he  seeks  to  remove  his  children,  being 
wards  of  Court,  out  of  the  jurisdiction  without  the  leave  of  the  Court : 
Re  Agar  Ellis,  A.  E.  v.  Lascelles,  24  Ch.  D.  317,  C.  A. 

A  ward  of  Court  should  not,  without  the  consent  of  the  Court,  become 
a  postulant  or  novice  in  a  convent :  Re  Qills,  27  L.  R.  Ir.  129. 

Under  special  circumstances,  such  as  a  long-continued  course  of  religious 
training  by  the  mother,  without  opposition  from  the  testamentary  guardian, 
and  fixed  religious  convictions  formed  by  the  child,  the  Court  has  refused  to 
interfere  with  the  mother's  teaching  :  Stourton  v.  S.,8  D.  M.  &  G.  760 ;  Re 
Browne,  2  Ir.  Ch.  R.  151 ;  Re  O'Malleys,  8  Ir.  Ch.  R.  291. 

In  the  English  decisions  to  this  effect  there  have  been  special  grounds  {e.g., 
the  intimation  of  a  wish  by  the  deceased  father  that  the  child  should  be 
brought  up  in  the  mother's  faith,  and  the  benefit  of  the  infant :  Re  Clarke, 
21  Ch.  D.  817)  for  departing  from  the  general  rule  :  see  Hawksworth  v.  H., 
6  Ch.  539 ;  Davis  v.  D.,  10  W.  R.  245 ;  and  the  Court  will  not  usually 
control  the  discretion  of  guardians  as  to  the  faith  in  which  they  educate 
their  wards  :   Talbot  v.  Shrewsbury,  4  M.  &  Cr.  672. 

If  the  father  has  left  no  instructions,  it  will  be  presumed  that  he  in- 
tended the  child  to  be  brought  up  in  his  own  religion  :  Re  Newbery,  1  Ch. 
263  ;  and  see  Re  Nevin,  [1891]  2  Ch.  299,  312,  C.  A. 

If  the  father  had  died  without  appointing  a  testamentary  guardian,  the 
mother,  as  guardian  for  nurture,  acquired  the  father's  right  of  directing  the 
religious  education  of  the  children  :  see  Reg.  v.  Clarke ;  Alicia  Racers  Case,  7 
E.  &  B.  186,  subject  to  the  jurisdiction  of  Equity  to  control  the  right  under 
special  circumstances. 

In  that  case  an  order  was  subsequently  made  by  V.-C.  Kindersley,  the 
child  having  been  made  a  ward  of  Court,  restraining  the  mother  from 
interfering  with  the  religious  education  of  the  child  in  the  faith  of  its  father, 
and  from  proceeding  under  the  writ  of  habeas  corpus  granted  by  the  Court 
of  Q.  B.  The  case  was  heard  in  private  ;  but  it  appears  (see  3  Jur.  N.  S. 
Part  II.,  p.  92)  that  the  judgment  proceeded  upon  the  grounds  :  1.  That 
the  religion  of  the  father,  in  the  absence  of  any  other  circumstances,  governs 
that  of  his  children  ;  2.  That  the  mother  had  expressly  admitted  that  the 
father's  will  was  that  the  children  should  be  brought  up  as  Protestants ; 
and,  3.  That  the  child  had  been  brought  up  from  her  birth  until  ten  years 
old,  and  since  the  father's  death  for  a  year  and  a  half,  with  her  mother's 
acquiescence,  in  the  religion  of  her  father  (Church  of  England),  and  that 
the  fixed  course  of  education  would  not  be  changed  at  the  risk  of  unsettling 
the  child's  principles. 

Infants  interested  in  real  estate  in  England,  whose  father  was  dead,  were 
living  in  charge  of  their  mother,  who  was  resident  out  of  the  jurisdiction  and 
was  one  of  their  testamentary  guardians.    At  the  instance  of  their  other  two 
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guardians,  an  order  was  made  declaring  in  what  faith  they  ought  to  be 
educated  :   Re  Wrov^hton,  Montagu  v.  Festing,  28  Ch.  D.  82. 

A  child  born  in  India  of  a  European  British  subject  (a  Christian)  will  be 
removed  from  the  custody  of  the  mother  who  has  turned  Mohammedan,  and 
placed  under  a  Christian  guardian  :  Skinner  v.  Orde,  L.  R.  4  P.  C.  60  ;  but 
pending  an  appeal  from  the  Indian  Court,  liberty  was  given  to  the  mother  to 
have  access  to  the  infant  at  suitable  times  :  Be  Skinner,  L.  R.  3  P.  C.  451. 

In  many  instances  the  Court  has  taken  the  course  of  seeing  and  conversing  inclination  of 
with  the  infant,  to  ascertain  what  his  inchnations  were  on  the  subject  of  infant  con- 
religious  faith  :  see  Witty  v.  Marshall,  1  Y.  &  C.  C.  68  ;  Stourton  v.  S.,  8  D.  sidered. 
M.  &  G.  760 ;  Be  Lyons,  22  L.  T.  770  ;  18  W.  R.  238.     But  when  the  infant 
is  of  tender  years  (under  ten)  tliis  practice  seems  to  have  been  discouraged  : 
Hawksworth  v.  H.,  6  Ch.  539  ;  Be  Agar  Ellis,  10  Ch.  D.  49,  C.  A. ;  Be  Nevin, 
[1891]  2  Ch.  307. 

RESIDENCE   ABROAD. 

Wards  of  Court  must  not  be  taken  out  of  the  jurisdiction  without  leave  :  Conditions 
see  2  L.  C.  Eq.  747  ;   1  L.  C.  Eq.,  7th  ed.  622,  523,  and  cases  there  cited,  imposed. 
And,  except  in  cases  of  necessity  on  the  score  of  health  or  otherwise,  or  from 
manifest  advantage  to  the  child,  and  upon  proper  guarantees,  permanent 
residence  abroad  will  not  be  allowed :    see  Jeffreys  v.   Vanteswarstwarth, 
Bam.  Ch.  144 ;  Be  Medley,  I.  R.  6  Eq.  339. 

Although  a  case  of  necessity  is  not  shown,  yet  if  satisfied  that  so  to  do  is 
for  the  interest  of  the  infant,  the  Court  will  permit  her  to  go  abroad  and 
live  with  her  mother,  taking  security  for  her  return,  and  for  obedience  to 
the  orders  of  the  Court :  Be  Callaghan,  Elliott  v.  Lambert,  28  Ch.  D.  186, 
C.  A. ;  see  Form  15,  sup.  p.  994. 

The  order  should  provide  for  the  education  of  the  infants,  for  submitting 
(at  least  once  in  every  twelve  months)  proper  and  necessary  information  to 
the  Court  as  to  their  condition,  progress,  and  well-being,  and  security  for 
their  return,' when  so  required,  upon  reasonable  notice  ;  and  the  maintenance 
in  such  a  case  has  been  limited  to  one  year  only,  with  liberty  to  apply  :  see 
Campbell  v.  Mackay,  2  My.  &  Cr.  31 ;  Wyndham  v.  L.  Ennismore,  1  Ke.  467  ; 
Be  Medley,  I.  R.  6  Eq.  339. 

And  in  the  case  of  female  infants  being  allowed  to  go  to  Uve  abroad  with 
their  aunts,  their  only  relations,  recognizances  were  required  for  their 
return  to  England,  and  that  they  should  not  marry  without  leave  of  the 
Court :   Jeffreys  v.  Vanteswarstwarth,  Bam.  Ch.  144. 

Upon  due  security  for  his  return,  an  infant  has  been  placed  at  the  Uni- 
versity of  Dublin,  to  be  near  his  father  and  sisters  :  Lethem  v.  Hall,  7  Sim. 
141 ;  and  allowed  to  visit  his  father  abroad  :  Biggs  v.  Terry,  1  My.  &  Cr. 
675. 

Where  the  father,  who  was  a  medical  officer  in  the  army,  had  agreed  that 
full  liberty  of  access  to  the  children  should  be  accorded  to  his  wife,  who  was 
to  have  the  opportunity  of  spending  one  day  in  every  fortnight  with  them, 
he  was  not  restrained  from  taking  a  daughter  (aged  fifteen)  and  a  son  (aged 
nine)  with  a  governess  to  Egypt,  where  he  was  ordered  on  duty  :  Hunt  v.  H. , 
28  Ch.  D.  606. 

An  injunction  may  be  granted  to  restrain  a  father  from  removing  his  child 
out  of  the  jurisdiction  until  the  hearing  of  a  petition  under  the  Infants 
Custody  Act,  1873  :  Be  Ada  Crookes,  1887,  W.  N.  29  ;  and  an  interim 
injunction  against  removal  has  been  granted  on  an  ex  parte  application  : 
Harris  v.  H.,  1890,  W.  N.  136. 

And  see  cases  collected,  Simpson,  Infants,  139  et  seq. 

The  Court  will  not  compel  a  ward  born  abroad,  but  who  is  a  British  Foreign 
subject,  to  leave  this  country  :  Dawson  v.  Jay,  3  D.  M.  &  G.  764  ;  but  will  subjects, 
not  interfere  with  the  right  of  a  foreign  guardian,  duly  constituted  by  a 
foreign  Court  of  competent  jurisdiction,  to  remove  his  wards,  who  are 
foreign  subjects,  from  England :   Nugent  v.  Vetzera,  2  Eq.  704. 
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Residence  In  the  case  of  a  ward  of  Court  who  has  been  removed  and  his  residence 

concealed.       concealed,  there  is  no  privilege  for  concealing  his  residence  on  the  part  of  a 

solicitor  who  has  acquired  the  knowledge  professionally,  or  of  any  other 

person  :    Ramsbotham  v.  Senior,  8  Eq.  575 ;    Burton  v.  E.  Darnley,  lb. 

576,  n. 

A  summary  order  may  be  made  for  the  personal  attendance  of  any  persons 
who  are  supposed  to  be  able  to  give  information  as  to  the  place  of  conceal- 
ment of  a  ward  :  Rosenberg  v.  Ldndo,  48  L.  T.  478. 

(ll.)  OEDERS  TO  ENFORCE  PRODUCTION  OF  THE  PERSON  OF  THE 

INFANT. 

1.  Order  to  produce  Infant  in  Court. 

Order  that  A.  and  B.,  and  C,  the  infant,  do  personally  attend  this 
Court,  on  the  —  day  of  &c.,  at  the  hour  of  &c. ;  And  it  is  ordered 
that  the  said  A.  do  then  produce  before  his  Lordship  the  said  C, 
the  infant ;  And  it  is  ordered  that  all  other  parties  concerned  do 
then  also  attend  his  Lordship  (by  their  agents). 

For  order  for  guardian  to  attend  at  Chambers  with  the  infant,  see  Be 
Stedman,  V.-C.  H.,  at  Chambers,  27  June,  1874,  B.  1698.  For  order  on 
infant  to  attend,  see  Smith  v.  Oooch,  V.-C.  H.,  25  Nov.  1875,  B.  1793. 

2.  Order  for  Mother  to  deliver  Infant  to  Father's  Nominee. 

Order  that  the  respondent  A.  E.  G.,  do  at  her  own  expense, 
deliver  the  infant  Pit  on  the  —  day  of  —  to  E.  G.  on  behalf  of  the  Pit 
A.  S.  G.,  the  father  of  the  said  infant,  at  ■ —  in  the  county  of  — 
between  the  hours  of  —  and  — . — See  Gooch  v.  Lea,  Chitty,  J.,  1  June, 
1891,  A.  644. 

3.  Injunction  against  inducing  Infant  to  take  Monastic  Vows — 
Serjeant-at-Arms  to  bring  Infant  before  the  Court. 

Injunction  to  restrain  L.,  in  the  order  dated  &c.  named,  from 
imposing  on  the  Pit  T.,  or  inducing,  encouraging,  or  permitting  the 
Pit  to  take  or  enter  into  any  vows,  oaths,  or  engagements  of  a  monastic 
character,  or  in  particular  of  obedience  to  the  said  L.,  or  any  vows, 
oaths,  or  engagements  for  the  purpose  of  binding  or  inducing  him  to 
remain  under  the  orders,  control,  or  direction  of  the  said  L.,  or  of 
inducing  him  not  to  return  to  the  care  and  custody  of  the  said  J.  T., 
his  father  and  natural  guardian,  until  further  order  ;  And  it  is  ordered 
that  the  Serjeant-at-Arms  attending  the  Court  do  take  the  said  infant 
Pit,  E.  T.,  into  his  custody,  and  bring  him  before  this  Court  at  11 
o'clock  in  the  forenoon  on  &c.  ;  whereupon  such  further  order  shall 
be  made  as  shall  be  just ;  and  the  Serjeant-at-Arms  is  to  be  at  liberty 
to  allow  the  Pit,  during  the  interval  between  his  arrival  in  London  and 
his  being  so  brought  before  this  Court,  to  stay  at  the  house  of  his 
father  the  said  J.  T.  ;  And  it  is  ordered  that  service  of  this  order  by 
leaving  the  same  at  the  house  or  monastery.  New  Llanthony,  in  the 
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County  of  M.  mentioned  in  the  said  affidavit  of  &c.,  be  deemed  good 
service  on  the  said  'L.—Iodd  v.  Toid,  V.-C.  M.,  22  July,  1873,  B.  1888 
(Llanthony  Abbey  Case). 

4.  Serjeant-at-Arms  to  take  and  deliver  Infant  to  Custodian 
appointed  by  the  Court. 

Upon  reading  an  order  dated  &c.,  whereby  it  was  ordered  that  A.  B. 
(the  mother)  should  on  &c.,  deliver  up  the  infant  C.  D.  to  E.  at  &c., 
and  an  order  dated  &c.,  whereby  it  was  ordered  that  the  said  A.  B. 
should,  at  her  own  expense,  deliver  the  said  infant  C.  D.  on  &c., 
between  the  hours  of  10  o'clock  a.m.  and  12  o'clock  at  noon,  and  an 
affidavit  of  &c.,  whereby  it  appears  that  the  said  A.  B.  has  not 
delivered  the  said  infant  as  directed  by  the  said  order,  This  Court 
doth  order  that  the  Serjeant-at-Arms  attending  this  Court  do  take 
the  said  infant  C.  D.  into  his  custody,  and  deliver  him  to  the  said  E. 
at  her  residence  situate  at  &c.,  or  elsewhere. — G.  v.  L.,  Chitty,  J.,  13 
June,  1891,  A.  717  ;  S.  C,  [1891]  3  Ch.  126. 

This  order  is  obtained  ex  parte. 

For  order  for  Serjeant-at-Arms  to  bring  infant  before  the  Court,  see 
Wellesley  v.  W.,  L.  C,  16  July,  1831,  B.  1776 ;  Arnolt  v.  Archhold,  4  Jan. 
1879, A.  11. 

The  "  Serjeant-at-Arms  attending  the  Court  "  is  still  the  proper  officer  to 
execute  and  enforce  all  orders  for  the  production  or  custody  of  a  ward  of 
Court :  see  G.  v.  L.,  sup.,  as  to  the  nature  of  the  office  and  of  that  of 
tipstaff. 

5.  Order  for  Habeas  Corpus. 

Oedee  that  a  writ  of  habeas  corpus  do  issue  [returnable  imme- 
diately], directed  to  E.  and  W.,  to  bring  before  this  Court  (the  bodies 
of)  D.  and  N.,  at  (his  Lordship's  room)  at  the  Eoyal  Courts  of  Justice, 
on  the  —  day  of  — ,  at  —  o'clock. — See  Re  Westmeath,  L.  C,  16  June, 

1819,  A.  1359  ;  Exp.  Thomson,  24  Jan.  1815,  B.  144  ;  Erskine  v. 
Lawrie,  L.  C.  15  Jan.  1830,  A.  462  ;  Lyons  v.  Blenkin,  L.  C,  15  Jan. 

1820,  B.  208  ;  Jac.  247  ;  Re  North,  V.-C.  K.  B.,  17  Dec.  1846,  B.  148. 

This  order  is  now  made  on  motion. 

A  writ  of  habeas  corpus  must  be  served  and  be  returnable  immediately : 
Bex  v.  Pinchney,  [1904]  2  K.  B.  84. 

For  habeas  corpus  against  mother,  on  payment  of  £20  to  her  soirs,  to 
defray  the  expense  of  bringing  up  the  infants,  and  to  deliver  them  to  their 
father,  see  Re  Wilson,  12  May,  5  Aug.  1814,  B.  843  ;  and  for  mother  to 
return  infants  to  the  care  of  their  schoolmistress  ;  service  on  solr  to  be  good 
service ;  and  to  produce  them,  with  like  service,  and  in  default  committal, 
see  Gumming  v.  C,  17,  31  March,  1818,  A.  987,  1046. 

For  an  order,  upon  an  undertaking  by  a  lady,  with  whom  the  female 
infant,  a  Jewess,  aged  nearly  twenty,  had  lived  two  years,  to  produce  the 
infant,  upon  the  hearing  of  an  application  for  a  habeas  corpus,  restrainibg 
the  father  from  attempting  to  obtain  possession  of  the  infant  otherwise  than 
by  legal  process,  see  Be  Esther  Lyons,  L.  J.  G.,  17  Dec.  1870 ;  22  L.  T.  770 ; 
18  W;  R.  238. 
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6.  Order  on  return  of  Habeas  to  deliver  Custody. 

Order  that  (the  bodies  of)  the  said  D.  and  N.,  the  children  of  the 
said  W.,  be  delivered  to  the  said  W. — Re  Westmeath,  L.  C,  23  June, 
1819,  A.  1534  ;  Jac.  251,  n. 

An  appeal  lies  from  an  order  of  the  K.  B.  D.  directing  the  issue  of  a  writ 
of  habeas  to  bring  an  infant  before  the  Court  in  order  to  determine  who  is  to 
have  the  custody  and  control  of  him  :  Barnardo  v.  McHiigh,  [1891]  A.  C. 
388. 

For  order  for  Tmbeas  to  bring  up  adult,  removed  from  home  and  alleged  to 
be  non  compos,  see  Edwards  v.  Kennedy,  V.-C.  W.,  6  Nov.  1854,  A.  293. 

Por  the  form  of  the  writ  of  habeas,  see  Braith,  222,  225 ;  Chitty,  333 ; 
Edwards  on  Execution,  430,  431 ;  the  words  cum  causis  are  not  inserted 
in  the  order  or  the  writ :  Braith.  sup. 


Section  VII. — Mabriage  of  Infant. 

(l.)    MARRIAGE  AND  SETTLEMENT  OP   INFANt's   PROPERTY. 

1.  Order  in  Chambers  for  leave  to  marry  a  Ward  in  Court. 

And  the  Judge  being  of  opinion  that  the  proposed  marriage 
between  the  said  B.  and  (the  Pit  or  Deft)  A.,  the  infant,  is  a  fit  and 
proper  marriage  for  the  said  infant ;  and  that  the  settlement  proposed 
to  be  effected  by  the  indenture  hereinafter  mentioned  is  a  proper 
settlement  to  be  made  upon  or  in  contemplation  of  such  marriage ; 
and  that  the  indenture  (marked  X)  intended  to  be  made  between  &c., 
and  identified  by  the  signature  of  the  Master  in  the  margin  of  the 
engrossment  thereof,  is  a  proper  indenture  for  giving  effect  to  such 
settlement.  Order  that,  upon  the  execution  of  the  said  indenture  by 
&c.  (name  the  parties  to  execute),  the  said  B.  and  the  said  (Pit  or  Deft) 
A.,  the  infant,  be  at  liberty  to  intermarry ;  And  it  is  ordered  that 
upon  the  execution  of  the  said  Indenture  by  the  said  &c.,  and  the 
solemnization  of  the  said  marriage  being  certified,  the  funds  in  Court 
be  dealt  with  as  directed  in  the  schedule  hereto. — [Add  Payment 
Schedule,  Form  No.  59.] 

The  application  is  by  summons.     For  forms,  see  D.  C.  F.  696,  697. 

2.  Marriage  of  Infant  Ward — Wife's  Fund  in  Court  settled  by 

Order. 

(After  approval  of  marriage)  declare  that  the  funds  by  the  schedule 
hereto  directed  to  be  carried  over  are  to  be  held  in  trust  for 
{insert  trusts  of  settlement).  And  it  is  ordered  tha,t  the  funds  in  Court 
be  dealt  with  as  directed  in  the  said  schedule. — [Add  Payment 
Schedule,  with  direction  to  carry  over  Consols  to  "The  account  of  the 
settlement  of,C.  on  her  marriage  with  P."] — See  Re  Cox's  Trusts, 
V.-C.  S.,  9  Nov.  1866,  A.  2422. 
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3.  Order  in  Chambers  on  Application  of  intended  Husband  and 

Ward  of  Court,  sanctioning  her  Marriage,  and  a  Settlement  of 
her  Property  under  the  Infants'  Settlement  Act,  1855  (18  <&  19 
V.  c.  43). 

And  the  Judge  being  of  opinion  that  &c.  {approval  of  marriage  and 
settlement,  as  in  Form  1,  sup.],  doth,  pursuant  to  the  above-mentioned 
Act,  sanction  and  approve  of  the  same  [i.e.,  the  settlement] ;  And 
doth  order  that  the  said  A.,  the  infant,  be  at  liberty,  upon  or  in 
contemplation  of  her  marriage  with  the  said  B.,  to  execute  the  said 
two  indentures  accordingly  ;  And  it  is  ordered  that  upon  the  execu- 
tion of  the  said  indentures  [name  parties  to  eocecute],  the  said  B.,  and 
the  said  A.,  the  infant,  be  at  liberty  to  intermarry  ;  And  it  is  ordered 
that  after  the  execution  of  the  said  indentures  and  the  solemnization 
of  the  said  marriage,  the  Defts  C.  and  D.  &c.  do  transfer  £ —  Consols, 
standing  in  the  books  of  the  Bank  of  England  in  the  name  of  &c.  into 
the  names  of  &c.,  the  trustees  of  the  said  indentures,  and  that  the  said 
Defts  C.  and  D.  be  at  liberty  to  pay  the  sum  of  £ —  cash  in  their  hands 
to  the  said  &c.  as  such  trustees. — McLean  v.  Ramsay,  V.-C.  H.  at 
Chambers,  22  Dec.  1875,  B.  1993. 

The  order,  if  under  the  Infants  Settlement  Act  as  well  as  in  the  action, 
should  be  entitled  in  the  matter  of  the  Act  as  well  as  in  the  action  :  Dundas 
V.  Dundas,  North,  J.,  at  Chambers,  22  May,  1891. 

For  order,  the  Court  being  of  opinion  that  the  marriage  will  be  fit  and 
proper,  when  the  infant  shall  have  attained  the  age  of  seventeen  years,  for 
leave  for  petitioner  to  propose  a  proper  settlement,  and  on  the  execution  of 
a  proper  settlement,  leave  tointermarry,  after  the  infant  has  attained  the 
age  of  seventeen,  see  Morgan  v.  Hatchell,  M.  R.,  21  July,  1855,  B.  1446. 

4.  Order  sanctioning  the  Marriage  of  an  Infant  Ward,  and  an 

Advance  for  Outfit,  with  Adjournment  to  Chambers  to  approve  a 
Settlement  under  18  &  19  F.  c.  43. 

This  Court  being  of  opinion  that  the  proposed  marriage  between  G. 
and  E.  [the  infant  ward]  is  a  fit  and  proper  marriage  for  the  said 
infant,  doth  order  that  a  proper  settlement  of  the  property  of  the  said 
infant  to  be  made  upon  or  in  contemplation  of  such  marriage  be  settled 
by  the  Judge  ;  And  it  is  ordered  that  the  said  infant  be  at  liberty  to 
execute  such  settlement  under  the  provisions  of  the  above-mentioned 
Act  (18  &  19  V.  c.  43) ;  And  it  is  ordered  that  the  funds  in  Court  be 
dealt  with  as  directed  in  the  schedule  hereto  ;  the  sum  of  £.300  thereby 
directed  to  be  paid  to  S.  [the  father  and  neoct  friend  of  the  female  infant 
E.]  to  be  applied  by  him  for  the  outfit  and  other  expenses  of  the  said 
E.  incident  to  her  said  marriage,  the  said  S.  by  his  counsel  undertaking 
within  three  months  from  this  date  if  the  said  proposed  marriage  shall 
not  have  been  solemnized  in  the  meantime,  to  lodge  in  Court  as 
directed  in  the  Lodginent  Schedule  hereto  a  sum  of  consols  equal  in 
amount  to  the  annuities  which  shall  be  sold  to  raise  the  said  sum  of 
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£300. — [Add    Payment    Schedule,  Form    No.   59,    and    Lodgment 
Schedule,  Form  No.  2.]— See  Exp.  Smith,  V.-C.  H.,  23  Jan.  1874, 

B.  79. 

In  this  oaso,  the  intended  husband  having  shortly  to  return  to  his  post 
abroad,  the  marriage,  on  evidence  that  it  was  desirable,  and  the  advance 
for  outfit,  were  at  once  sanctioned,  the  settlement  only  being  referred  to 
Chambers  :   see  22  W.  R.  294. 

5.  Order  approving  Settlement  of  Fortune  of  Infant  (not  a  Ward), 
under  18  &  19  V.c.  43, 

The  Judge  being  of  opinion  that  the  settlement  proposed  to  be 
effected  as  hereinafter  mentioned  is  a  proper  settlement  to  be  made 
upon  or  in  contemplation  of  the  intended  marriage  of  the  said  infant 
A.  with  C,  in  the  (petition)  named,  of  the  property  of  the  said  infant 
comprised  therein,  and  that  the  indenture  marked  N.  intended  to  be 
made  between  &c.  and  identified  by  the  signature  of  the  Master  in  the 
margin  of  the  engrossment  thereof,  is  a  proper  indenture  for  giving 
effect  to  such  settlement,  doth,  pursuant  to  the  above-mentioned  Act, 
sanction  and  approve  of  the  same  ;  And  it  is  ordered  that  the  Petr  A. 
be  at  liberty,  upon  or  in  contemplation  of  her  marriage  with  the  said 

C,  to  execute  the  said  indenture  accordingly. — See  Re  Mitchelson, 
M.  E.,  28  July,  1875,  B.  1268. 

The  usual  course  is  to  make  the  order  in  Chambers  upon  summons. 

6.  Restraining  Interference  with  Infant  Ward. 

Order  that  G.  of  &c.,  be  restrained  until  further  order  from  having 
any  intercourse  or  communication  with  the  infant  Pit  N.,  directly  or 
indirectly,  and  from  preventing  her  from  returning  to,  or  being 
in  the  custody  of,  H.  N.  as  her  guardian. — Re  Ormond,  Norris  v. 
0.,  V.-C.  B.,  20  March,  1883,  B.  360  ;  1883,  W.  N.  58. 

For  form  of  apphcation,  see  D.  C.  F.  692. 

7.  Order  restraining  Marriage  or  Intercourse  with  Ward. 

Order  that  the  infant  Pit  M.  (male  loard)  and  L.  be  restrained  from 
intermarrying  ;  And  it  is  ordered  that  the  said  L.  be  restrained  from 
having  any  interview  with  the  infant  Pit  M.,  and  from  having  any 
intercourse  or  communication  with  him,  directly  or  indirectly,  by 
letter  or  message,  or  by  any  messenger,  or  by  any  other  manner 
whatever,  and  from  (knowingly)  receiving  any  letter  from  the  said 
infant,  or  resorting  to  any  place  for  the  purpose,  or  with  the  view  of 
meeting  him,  or  showing  to  him  that  she  is  present ;  And  it  is  ordered 
that  the  said  infant  Pit  M.,  and  the  said  L.  be  also  restrained  from 
having  any  interview,  intercourse,  or  communication  with  each  other, 
by  the  means  aforesaid,  or  in  any  other  manner  whatsoever  ;  And  it 
is  ordered  that  —  and  — ,  and  all  other  relations  and  friends  of  the 
said  L.,  and  others  acting  in  privity  with  her,  be  restramed  from 
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aiding  or  assisting  in,  or  procuring,  or  endeavouring  to  procure,  the 
marriage  of  the  said  infant  Pit  with  the  said  L.,  or  in  procuring,  or 
endeavouring  to  procure,  any  intercourse  or  communication  whatever 
between  them,  until  the  further  order  of  this  Court ;  And  it  is  ordered 
that  L.  do  attend  the  Judge  (in  his  private  room)  at  the  Royal  Courts 
of  Justice,  on  the  —  day  of  —  at  (ten)  o'clock  in  the  forenoon. — See 
Mortimer  v.  Wilkin,  V.-C.  W.,  19  July,  1853,  B.  1113. 

For  like  order  as  to  female  ward,  see  Thornhill  v.  T.,  L.  C,  5  Nov.  1852, 
B.  11,  settled  by  L.  C,  in  which  case  the  word  "  knowingly  "  was  purposely 
omitted:  Horrocks  v.  H.,  L.  C,  20  Aug.  1808.  A.  983;  Grant  v.  <?., 
L.  C.  24  June,  1828,  A.  1652;  Bailey  v.  Ryves,  V.-C.  B.,  13  Nov.  1874, 
A.  2673. 

In  Venier  v.  Atkinson,  h.  C,  12  Aug.  1876,  the  latter  part  of  the  form 
restraining  the  relatives  and  friends  was  also  omitted.  See  also  Allen  v.  A., 
V.-C.  M.,  26  July,  1876,  A.  1305,  where  "  A.  B.,  or  any  other  clergyman  " 
were  restrained. 

For  subsequent  orders — ■ 

(a)  that  notwithstanding  the  restraint  &c.,  petitioner's  solr  be  at  hberty 
to  communicate  personally,  or  by  letter,  with  the  female  ward,  with 
inquiry  whether  a  marriage  with  petitioner  was  proper  for  the  ward,  and 
for  proper  settlements  to  be  approved,  see  Bailey  v.  Byves,  17  Nov.  1874, 

A.  2763 ; 

(6)  that  petitioner  be  at  liberty  to  meet  the  ward  twice  a  week  in  the 
presence  of  a  lady  {named),  at  her  house  or  elsewhere,  and  to  correspond 
with  the  ward  by  letter  until  further  order,  S.  C,  18  Dec.  1874,  A.  3102. 

For  order  appointing  guardian  to  have  the  custody  of  the  infant,  with 
restraint  against  his  consenting  to  the  marriage  of  the  infant  without  the 
leave  of  the  Court,  see  Duff  v.  Pullesteen,  L.  C,  10  Aug.  1795,  A.  644. 

For  order  declaring  Deft  guilty  of  a  contempt,  in  attempting  to  have  com- 
munication with,  and  obtain  access  to,  an  infant  ward,  after  he  had  been 
served  with  minutes  of  injunction  to  restrain  all  intercourse,  and  for  his 
committal,  see  White  v.  Coxe,  V.-P.  C,  15  Nov.  1851,  B.  19. 

For  orders  to  commit  for  improper  conduct  towards  infant  ward,  see 
Hatchell  v.  Whitmore,  V.-C.  S.,  8  Nov.  1861,  A.  2112  ;  Meldola  v.  Portbury 
V.-C.  W.,  22  March,  1872,  B.  1070 ;  Smith  v.  Lewis,  V.-C.  B.,  17  Feb.  1876, 

B.  193. 

For  declaration  that  A.  had  been  guilty  of  a  contempt  in  contriving  and 
attempting  to  procure  the  ward  to  be  clandestinely  taken  out  of  the  custody 
of  her  mother  and  guardian  and  married  to  his  brother,  without  leave  of 
the  Court.,  and  in  corrupting  the  infant's  uncle  to  assist  him,  and  order  that 
A.  stand  committed,  and  ward  not  to  be  married  without  leave,  see  Villareal 
V.  Mellish,  L.  C,  4  Aug.  1741,  B.  417. 

For  like  declaration  of  A.'s  contempt  as  an  abettor,  and  it  being  alleged 
in  affidavit  of  A.  that  he  was  not  acquainted  with  the  fact  of  C.  being  a 
ward  of  Court  until  — ,  and  it  being  alleged  on  his  behaU  that  what  A.  did 
subsequently  to  that  day  was  under  the  behef  that  a  marriage  irrevocable, 
however  irregular,  had  been  in  fact  contracted  between  infant  Pit  C.  and  B., 
the  Court  did  not  under  the  circumstances  think  fit  at  present  to  order  A.  to 
be  committed  for  such  contempt.  Injunction  restraining  A.  from  having 
any  interview,  intercourse,  &c.  [see  Form  7,  sup.],  without  the  sanction  of 
Court.  Order  to  be  without  prejudice  to  the  contempt  which  A.  had  com- 
mitted as  above  mentioned,  and  without  prejudice  to  any  further  order  the 
Court  might  make  touching  such  contempt :  Henry  v.  Wyatl,  V.-C.  B..  18 
March,  1871,  A.  1123. 

For  order  to  discharge  A.  from  his  contempt,  see  S,  C,  25  March,  1871, 
A.  705. 

In  HoTsfall  v,  Hulbert,  V.-C.  B.,  the  following  orders  were  made : — 

VOL.  II.  3  f 
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Order  restraining  principal  and  conniving  parties  from  all  intercourse  with 
ward,  29  Nov.  1870,  A.  2840. 

Order  for  principal  and  conniving  parties  to  attend  the  V.-C,  A.  2833. 

Order  for  principal  to  attend  V.-C,  and  for  substituted  service  of  same 
order,  2  Deo.  1870,  A.  2869. 

Order  for  committal  of  conniving  parties  to  (City)  Prison,  2  Dec.  1870, 
A.  2910. 

Order  for  infant's  next  friend  to  proceed  to  Scotland  and  bring  her  back, 
10  Dec.  1870,  A.  2947. 

Order  for  principal  to  attend  V.-C,  and  directing  service  in  Scotland, 
10  Dec.  1870,  A.  2960. 

Order  for  party  suspected  of  connivance  to  attend  V.-C,  13  Dec.  1870, 
A.  2968. 

Order  for  committal  of  principal  to  (City)  Prison,  15  Dec.  1870,  A.  2996. 

Order  of  L.  C  dismissing  appeal  petition  by  conniving  parties  for  release, 
15  Dec.  1870,  A.  3099. 

Order  for  release  of  conniving  parties,  and  taxation,  and  payment  of  costs, 
20  Dec.  1870,  A.  3063. 

Order  for  release  of  principal  party  concerned,  on  undertaking  and  pay- 
ment of  costs,  14  March,  1871,  A.  578. 

Order  dismissing  with  costs  petition  for  leave  to  marry  infant  Pit,  29  April, 
1871,  A.  1751. 

8.  Order  Nisi  to  commit  for  Contempt  in  interfering  with  a  Ward. 

Order  that  F.  do  stand  committed  to  Holloway  prison,  for  her 
contempt  in  not  complying  with  the  provisions  of  the  said  orders, 
whereby  the  said  F.  was  restrained  from  interfering  with  the  infant  V., 
and  from  having  any  interview  &c.  [see  Form  7,  sup.],  without  leave 
of  the  Court,  and  from  removing  the  said  infant  out  of  the  jurisdiction 
of  the  Court,  and  from  preventing  him  from  being  in  the  custody  of 
his  guardian,  unless  the  said  F.,  having  notice  hereof,  shall  at  the 
sitting  of  the  Court,  before  Mr.  Justice — ,  on  &c.,  sHow  good  cause  to 
the  contrary. — Gastel-Florite  v.  Griesbauer,  M.  R.,  19  AprU,  1876, 
A.  651. 

Males  are  committed  to  Brixton  Prison  and  females  to  Holloway. 

9.  Infant  married  without  leave  Committed  for  Contempt. 
This  Court  being  of  opinion  that  the  Pit  {infant)  has  been  guilty  of 
a  contempt  of  this  Court  by  marrying  the  said  A.  B.  without  the  leave 
of  the  Court,  This  Court  doth  order  that  the  Pit  do  stand  committed 
to  Brixton  prison  for  his  contempt ;  And  it  is  ordered  that  the 
Governor  of  H.M.'s  prison  at  Brixton  do  produce  the  Pit  in  the  Court 
of  Mr.  Justice  — ,  at  the  Royal  Courts  of  Justice  &c.,  on  the  —  day  of 
—  at  —  o'clock. — ^Motion  to  stand  over. — Ee  H.  Settlement,  H.  v.  E., 
Warrington,  J.,  14  June,  1909,  A.  2038. 

10.  Committal  for  Improper  Conduct  towards  the  Person  of  a  Ward. 

Whereas  by  an  order  dated  &c.,  it  was  ordered  that  the  Deft  T.  by 
himself  or  his  counsel  should  attend  the  Court  to  show  cause  why  he 
should  not  be  committed  to  Holloway  prison  for  his  contempt  of 
Court  for  his  conduct  with  regard  to  the  property  and  person  of  the 
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infant  Pit  S. ;  And  the  Deft  T.  this  day  attending  in  person  and  by 
his  counsel  accordingly,  upon  hearing  counsel  &c.  and  upon  reading 
&c. ;  And  this  Court  being  of  opinion,  upon  consideration  of  the  facts 
disclosed  by  the  said  affidavits,  that  the  Deft  T.  has  been  guilty  of  a 
contempt  of  this  Court  by  reason  of  his  improper  conduct  towards  the 
person  of  the  infant  Pit  S.,  This  Court  doth  order  that  the  Deft  T.  do 
stand  committed  to  (Brixton)  prison  for  his  said  contempt. — Spyer  v. 
Haswell,  V.-C.  S.,  27  May,  1870,  B.  1240. 

For  like  order  for  committal  of  contemner  and  his  father,  see  Highitt  v. 
Dumpier,  V.-C.  M.,  20  Nov.  1875,  A.  1685. 

11.  Habeas  Cor'pus  to  bring  up  Prisoner  in  Contempt  for  Misconduct 
towards  a  Ward. 

Upon  motion  &c.  by  counsel  for  L.  of  &c.,  who  alleged  that  the  said 
L.  was  a  prisoner  in  HoUoway  prison  for  his  contempt  of  this  Court  in 
procurLag  the  infant  Pit  H.  to  abscond  with  him,  and  is  desirous  of 
beiag  discharged  therefrom,  and  upon  hearing  counsel  for  the  Deft 
W.  H.,  this  Court  doth  order  that  a  habeas  corpus  do  issue  directed  to 
the  governor  of  HoUoway  prison  to  bring  the  said  L.  to  the  bar  of  this 
Court  at  the  hour  of  —  in  the  afternoon  of  &c. — Hunt  v.  H.,  V.-C.  M., 
17  Nov.  1876,  A.  1773. 

12.  Husband  committed — Inquiry  as  to  Abettors. 

Order  that  P.  do  stand  committed  to  (Brixton)  prison  for  his 
contempt  in  marrying  (the  Pit  A.  the  infant)  a  ward  of  this  Court ; 
And  it  is  ordered  that  the  following,  &c.  1.  An  inquiry  by  whom, 
and  where,  the  Pit  was  placed  at  school,  immediately  previous  to 
her  marriage  with  the  said  P.,  and  where  they  were  married,  and 
by  whom,  and  who  applied  to  the  minister  to  publish  the  banns,  and 
how  far  any  of  the  family  with  whom  the  Pit  was  placed  for  her 
education,  their  servants  and  domestics,  were  previously  to  the 
transaction  aiding  or  privy  to  such  marriage,  and  what  fortune  the 
Pit  is  entitled  to.— Lambe  v.  L.,  L.  C,  10  June,  1801,  B.  525. 

13.  Husband  committed— Minister  and  Witnesses  to  attend  Court. 

Declare  that  W.,  in  the  (petition)  named,  has  committed  a  con- 
tempt of  this  Court  in  procuring  the  Pit  S.,  the  infant,  to  abscond  with 
him  from  the  house  of  R.  W.,  and  H.,  his  wife,  the  stepfather,  and  the 
mother  and  guardian  of  the  said  infant  at  — ,  and  in  procuring  the 
ceremony  of  marriage  to  be  solemnized  between  him  the  said  W.  and 
the  said  infant,  without  the  leave  of  this  Court ;  And  order  that  the 
said  W.  do  stand  committed  to  (Brixton)  prison  for  such  contempt ; 
And  it  is  ordered  that  J.  E.  and  S.  W.,  the  witnesses  at  such  alleged 
marriage,  and  the  Rev.  G.,  the  curate  of  &c.,  do  attend  this  Court  (on 
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the  matter  of  the  said  petition)  on  &c. — ShepJieard  v.  Wilson,\.-C.  W., 
29  May,  1845,  B.  877. 

For  forms  of  application,  see  D.  C.  F.  693,  694. 

For  inquiry,  "  wliether  the  infant  has  contracted  a  valid  marriage,"  and 
if  so,  order  for  settlement  and  transfer  of  fund  in  Court  to  trustees,  see 
Vider  v.  Parrott,  L.  C.  1827,  B.  521. 

For  inquiry  limited  to  validity  of  the  marriage,  see  Heath  v.  Lake,  V.-C. 
E.,  21  Jan.  1842,  B.  297 ;   Kent  v.  Burgess,  11  Sim.  363. 

For  order  for  settlement  after  marriage  of  female  ward  without  leave  of 
the  Court,  so  as  to  exclude  the  interference  of  the  husband  duiing  her  hie, 
see  Wade  v.  Scruton,  L.  C,  2  March,  1816,  B.  645,  1235,  1554. 

For  order  directing  inquiry  whether  marriage  valid,  and  if  valid,  ordering 
a  proper  settlement,  to  be  approved  of  by  the  Judge,  of  the  infant's  fortune, 
upon  trusts  stated  in  the  order,  viz.,  the  income  of  the  said  infant's  fortune 
accruing  from  and  after  her  marriage  to  be  paid  to  her  during  her  hfe  for 
her  separate  use,  and  with  restraint  upon  anticipation  during  coverture  ; 
after  her  death  the  capital  to  be  held  in  trust  for  the  issue  of  the  said 
marriage  as  the  husband  and  wife  should  jointly  by  deed  appoint ;  and  in 
default  of  such  joint  appointment,  as  the  wife,  if  she  should  survive,  should 
by  deed  or  will  appoint ;  and  in  default  of  such  appointment,  among  the 
children  of  the  marriage  equally,  to  vest,  as  to  sons,  on  attaining  twenty- 
one,  and  as  to  daughters  on  attaining  that  age  or  marriage  ;  and  in  default 
of  children  attaining  a  vested  interest,  as  the  wife  should,  notwithstanding 
coverture,  by  will  appoint ;  and  in  default  of  appointment,  among  the  next 
of  kin  of  the  wife,  according  to  the  Statute  of  Distribution,  excluding  her 
said  husband,  as  if  she  were  sole  and  unmarried  ;  such  settlement  to  contain 
the  usual  provisions  for  advancement,  maintenance,  and  accumulation,  and 
usual  powers  for  the  appointment  of  new  trustees,  and  for  their  indemnity, 
and  also  to  contain  a  provision  for  the  issue  of  any  future  marriage  which 
might  be  contracted  by  the  said  infant,  and  a  coveno^nt  to  settle  all  property 
of  the  said  infant  to  be  acquired  during  the  joint  lives  of  herself  and  her 
husband  to  the  amount  of  £100  at  any  one  time,  upon  similar  trusts  ;  proper 
persons  to  be  the  trustees  of  such  settlement,  to  be  approved  by  the  Judge  ; 
the  husband  and  ail  proper  parties  as  the  Judge  should  direct  to  execute 
such  settlement  accordingly.  Payment  by  husband  to  the  petitioner  T. 
{trustee  of  testator's  will),  and  to  F.,the  Pit's  next  friend,  of  their  costs  of 
the  motion  to  commit,  and  the  petition  for  a  settlement,  and  consequent 
thereon,  except  the  costs  of  the  inquiry  respecting  the  infant's  fortune  and 
of  the  said  settlement,  such  costs  to  be  taxed  &c.  Copies  of  the  several 
affidavits,  together  with  a  copy  of  this  order,  to  be  laid  before  Her  Majesty's 

A.  G.  in  order  that  he  might,  if  he  should  think  fit,  prosecute  the  husband 
for  perjury  in  making  the  declaration  referred  to  in  the  affidavit  of  &c. : 
see  Jessett  v.  Tozer,  M.  R.  1853,  A.  2724. 

Upon  motion  to  commit  &c.,  and  the  husband  personally  expressing  his 
willingness  to  make  a  settlement  of  all  tho  infant's  property,  for  order 
directing  a  proper  settlement  to  be  approved  and  a  transfer  of  the  property 
comprised  in  such  settlement  to  the  persons  for  that  purpose  to  be  named  in 
the  certificate  ;  payment  by  the  husband  of  the  costs  of  the  appUoation  and 
of  the  reference ;  and  the  application  for  his  a.  mmittal  to  stand  over,  see 
Trevena  v.  Juleff,  M.  R.,  28  March,  1865,  B.  613. 

For  order  for  B.  and  C.  and  Pit  A.  the  infant  (alleged  to  be  now  the  wife 
of  B.)  personally  to  attend  [as  in  Form  1,  Sect.  VI.  (n.),  sup.  p.  1002],  see 
Vincent  v.  Corney,  1841,  B.  1171 ;  Scrutton  v.  Spenceman,  V.-C.  W.,  1854, 

B.  761 ;  and  see  Mortimer  v.  Wilkin ;  Shepheard  v.  Wilson,  Forms  7,  13, 
sup.  pp.  1006,  1009. 

For  order  for  leave  for  ward,  enceinte  by  the  intended  husband,  to  marry, 
at  Boulogne  or  in  England,  see  M.  v.  C,  V.-C.  K.,  8  Nov.  1852,  A.  16. 
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14.  Infant  apprehended  for  Breach  of  Order  to  attend. 

WiiEKEAS  by  an  order  &c.,  It  was  ordered  that  the  infant  Pit  D.  and 
W.  should  respectively  personally  attend  the  Judge  in  his  private 
room  adjoining  his  Court  at  (fcc,  on  &c.,  at  10  o'clock  in  the  forenoon  ; 
And  whereas  the  infant  Pit  D.  and  the  said  W.  have  not  obeyed  the 
said  order,  although  they  were- duly  served  therewith,  as  appears  by 
the  affidavit  of  &c.  ;  And  whereas  on  counsel  for  the  said  W.  this  day 
moving  this  Court  that  the  said  order  might,  as  to  the  said  W.,  be 
discharged  in  the  presence  of  counsel  for  E.,  the  father  and  next  friend 
of  the  said  Pit,  This  Court,  taking  notice  that  the  said  infant  Pit  D. 
was  not  personally  present  and  had  not  attended  as  directed  by  the 
said  order,  doth  order  that  the  Serjeant-at-Arms  attending  this  Court 
do  apprehend  the  infant  Pit  D.  and  bring  him  to  the  bar  of  this  Court 
at  the  sitting  of  the  Court  on  &c. — See  Dawson  v.  Thomson,  V.-C.  W., 
3  May,  1865,  A.  758  ;   12  L.  T.  176. 

15.  Husband,  undertaking  to  execute  Settlement,  discharged. 

And  the  said  W.  by  his  counsel  undertaking  to  execute  such  settle- 
ment as  the  Court  shall  direct,  and  to  hold  no  communication  with  the 
Pit  S.,  the  infant,  his  alleged  wife,  until  such  settlement  shall  have 
been  duly  executed,  and  R.  W.,  and  H.,  his  wife  (by  their  counsel) 
consenting,  Order  that  the  Petr  W.  be  discharged  out  of  the  custody 
of  thekeeper  of  (Brixton)  prison,  as  to  his  contempt  in  this  action. — 
See  Shepheard  v.  Wilson,  1844,  B.  925. 

For  orders  for  committal  of  husband  and  abettor,  the  latter  superseded  as 
J.  P.  and  degraded  as  barrister,  with  directions  for  securing  ward's  property, 
sea  Hughes  v.  Science,  20  March,  1740,  A.  229  ;  leave  for  abettor  to  visit  his 
son,  S.  C,  8  Ap.  1740,  A.  310  ;  restraining  from  acting  as  barrister,  S.  C, 
24  Ap.  1741,  A.  339  ;  for  husband  to  lay  proposals  for  settlement,  S.  C,  30 
May,  1741,  A.  425  ;  and  where  abettor  obtained  licence  on  false  affidavit  of 
being  guardian,  see  Moore  v.  M.,  6  Ap.  1740,  B.  135  ;  19  March,  1740,  B.  94  ; 
8  May,  1741,  B.  270. 

And  for  orders  for  committing  husband,  see  Welledey  v.  D.  Beaufort, 
L.  C,  July,  1831,  B.  1852  ;  Walher  v.  Strickland,  L.  C,  July,  1829,  B.  2173  ; 
Mallett  V.  Rouse,  L.  C,  July,  1798,  B.  529  ;  and  for  inquiry,  as  to  guardian 
and  prosecution  for  conspiracy,  S.  C. 

16.  Discharge  on  Undertakings  of  the  Contemnor  and  his  Father. 

And  C,  by  his  counsel,  undertaking  not  to  intermarry  with  the. 
Pit  T.,  the  infant,  nor  to  have  any  interview  fee.  [Form  7,  p.  1006], 
without  the  sanction  of  the  Court ;  And  E.,  the  father  of  the 
said  C,  being  present  in  Court,  and  personally  undertaking  that  the 
costs  hereby  directed  to  be  taxed  shall  be  paid  in  forty-eight  hours 
after  the  date  of  the  certificate  of  taxation ;  and  also  personally 
undertaking  that  the  said  C.  shall  not  have  any  intercourse,  interview, 
or  communication  with  the  said  infant  as  aforesaid,  and  having  signed 
the  registrar's  book  accordingly.  Order  that  the  said  C.  be  discharged 
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out  of  custody  of  the  keeper  of  (HoUoway)  prison  "  (as  to  his  said 
contempt). — Direction  for  C.  to  pay  all  the  costs,  and  the  discharge 
to  be  without  prejudice  to  any  further  order  touching  the  contempt. — - 
Injunction  continued.— See  Thomhill  v.  T.,  L.  C,  9  Dec.  1854,  B.  107. 

17.  Settlement  after  Marriage  of  Ward — Contempt  condoned. 

And  it  appearing  that  the  said  infant  Pit  E.  G.  H.,  then  F.  G.,  had 
on  &c.,  contracted  a  valid  marriage  with  the  said  H.  [tlie  husband],  but 
without  the  knowledge  or  consent  of  the  guardians,  or  the  sanction  of 
this  Court,  and  that  at  the  time  of  such  marriage  the  said  infant  Pit 
was  residing  with  her  guardian,  the  Deft  A.  T.,  at  &c.,  and  that  for 
upwards  of  twelve  months  previous  thereto  the  said  infant  Pit  had 
accepted  the  addresses  of  the  said  H.,  with  the  knowledge  and  consent 
of  the  said  infant's  guardians,  and  of  the  father  of  the  said  H.,  with 
a  view  to  a  marriage  when  the  said  parties  should  have  attained  a 
maturer  age,  and  the  Judge  being  of  opinion  that  under  the  circum- 
stances the  settlements  proposed  to  be  effected  by  the  indentures 
dated  &c.,  respectively,  constitute  a  proper  marriage  settlement  of  the 
fortune  of  the  said  infant,  F.  G.  H.,  doth  order  that  the  said  indentures, 
being  the  indentures  of  conveyance  and  settlement  hereinbefore 
referred  to,  be  respectively  executed  by  the  said  H.  and  F.  G.  H.,  his 
wife  ;  and  that  B.,  C,  and  P.  [trustees]  be  at  liberty  to  execute  such 
indentures  as  trustees  of  the  said  settlement. — Costs  to  be  taxed  and 
paid  by  trustees  out  of  settlement  funds. — Tootal  v.  DicJcenson,  V.-C. 
H.,  11  Nov.  1876,  B.  1760. 

18.  Infant  Ward  to  be  at  liberty  to  re-marry. 

Upon  reading  the  Master's  certificate,  whereby  it  is  certified  to  be 
doubtful  whether  a  valid  marriage  has  been  solemnized  between  W. 
and  B.,  Order  that  the  said  W.  and  B.  be  at  liberty  to  re-marry,  and 
the  fact  of  such  re-marriage  is  to  be  certified ;  And  it  is  ordered 
that  the  restraint  imposed  upon  the  said  W.  by  the  order  dated  &c., 
be  continued  until  &c. ;  And  it  is  ordered  that  the  following  &c. 
1.  An  inquiry  of  what  the  fortune  of  the  said  W.  consists,  and 
whether  any  and  what  settlement  or  provision  ought  to  be  and 
<,an,  under  the  power  of  advancement  contained  in  the  will  of  P.  or 
otherwise,  be  made  on  the  said  W.  and  B.,  his  wife,  and  the  issue,  if 
any,  of  their  marriage. — Be  Wood,  Brooking  v.  B.,  Chitty,  J., 
28  March,  1882,  B.  542. 

NOTES. 
MAEEIAOE   or  WARD   OF  COURT — CONTEMPT   OP  COURT. 

Committal.  Mirriage,  or  connivance  at  marriage,  with  a  ward,  male  or  female,  without 

obtaining  leave  from  the  Court,  is  a  contempt  on  the  part  of  the  principal 
and  all  persons  engaged  in  the  transaction,  including  the  clergyman,  which 
will  be  punished  by  committal  (or,  in  the  case  of  a  peer  or  peeress,  by  seques- 
tration :  see  Eyre  v.  C.  Shaftesbury,  2  L.  C.  Eq.  693,  755 ;   1  L.  C.  7th  ed. 
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473,  500) :  see  Priestley  v.  Lamb,  6  Ves.  421  ;  Millet  v.  Rowse,  7  Ves.  419  ; 
Bathurst  v.  Murray,  8  Ves.  74 ;  Be  Anne  Walker,  LI.  &  Goo.  t.  Sugd.  299, 
and  cases  cited  in  Myre  v.  C.  Shaftesbury,  2  L.  C.  Eq.  693,  751 ;  1  L.  C.  Eq. 
7th  ed.  473,  503. 

In  flagrant  oases  the  jurisdiction  is  not  confined  to  committal  for  con-  Prosecution, 
tempt,  but  prosecutions  for  conspiracy  or  perjury  (in  making  a  false  declara- 
tion as  to  age  or  consent)  may  also  be  directed  :  see  Ball  v.  Couits,  1  V.  & 
B.  292  ;  Wade  v.  Broughton,  3  V.  &  B.  172  ;  Millett  v.  Bowse,  7  Ves.  419  ; 
and  see  Cox  v.  Bennett,  22  W.  R.  819  ;  31  L.  T.  83  ;  Jessett  v.  Tozer,  sup. 
p.  1010. 

It  is  no  excuse  that  the  offending  parties  were  ignorant  that  the  infant  Ignorance, 
was  a  ward  of  Court :   Herbert's  Case,  3  P.  Wms.  115  ;   Moor  \.  M.,  Bam.  or  consent  of 
Ch.  404  J  2  Atk.  157  ;  Nicholson  v.  Squire,  16  Ves.  259  ;  or  that  the  infant  parent  ob 
had  a  parent  or  guardian  :    Butler  v.  Freeman,  Amb.  301  ;    or  it  seems,  guardian, 
if  the  marriage  be  improper,  that  they  have  consented  :    Wellesley  v.  Beau-  "°  6™"se. 
fort,  2  Russ.  1,  29 ;  L.  Baymond's  Case,  Ca.  t.  Talb.  58. 

The  endeavour  to  marry  without  leave  is  equally  a  contempt :    Warter  Invalid 
V.   Yorke,  19  Ves.  453 ;   as  also  a  marriage  which  is  invahd :   Salles  v.  marriage. 
Savignon,  6  Ves.  572 ;  and  in  the  case  of  a  female  ward  whose  marriage 
without  leave  was  found  to  be  invalid,  a  marriage  by  banns  has  been 
directed :  Bathurst  v.  Murray,  8  Ves.  74 ;  and  soo  Be  Walker,  LI.  &  Goo.  t. 
Sugd.  299. 

In  Be  Murray,  3  Dr.  &  War.  83,  the  private  marriage  of  a  male  ward  was 
directed  to  be  re-celebrated  ;  but,  on  the  other  hand,  in  Warter  v.  Torke,  19 
Ves.  451,  the  Court  directed  proceedings  to  be  instituted  for  nulUty  of 
marriage  with  the  male  ward  at  the  expense  of  his  estate. 

In  the  case  of  an  attempted  marriage  with  a  ward,  not  only  the  marriage 
but  also  all  intercourse  or  communication,  either  personal  or  by  letter, 
between  the  parties,  will  be  restrained :  Dawson  v.  Thompson,  12  L.  T. 
178  ;  L.  Shipbrook  v.  L.  Hinchinbrook,  2  Dick.  547  ;  and  see  sup.  Eorms 
6,  7  ;  and  see  Smith  v.  S.,  3  Atk.  307,  where,  on  an  application  for  a  return 
of  letters,  a  distinction  seems  to  have  been  drawn  between  such  as  contained 
a  promise  of  marriage  and  "  billets-doux,  or  letters  of  oivihty." 

The  husband  who  has  been  committed  for  contempt  in  marrying  a  ward  Conditions 
of  Court  will  not  be  discharged  until  a  certificate  that  the  marriage  is  valid  for  obtaining 
has  been  produced,  and  a  proper  settlement  has  been  prepared,  approved,  discharge, 
and  executed,  and  payment  by  him  of  the  costs :   see  Cox  v.  Bennett,  22 
W.  R.  819  ;  31  L.  T.  83  ;  Field  v.  Brown,  17  Beav.  146 ;  Millet  v.  Bowse, 
7  Ves.  419  ;  Stevens  v.  Savage,  1  Ves.  jun.  154. 

Although  a  marriage  without  consent  may  not  from  its  circumstances  call 
for  punishment  by  committal,  it  is  for  all  purposes  of  jurisdiction  over  the 
female  ward's  property  a  contempt :  Martin  v.  Foster,  7  D.  M.  &  G.  98. 

The  Court  has  jurisdiction  to  commit  a  ward  of  Court  to  prison  for  Committal 
contempt :  Be  H.'s  Settlement,  [1909]  2  Ch.  260;  see  Form  9,  p.  1008.  of  ward. 


SETTLEMENT   DIRECTED   BY   COURT. 

The  provisions  of  the  settlement  which  is  directed  by  the  Court  upon  the  Pemale  ward, 
marriage  of  an  infant,  will  vary  according  as  the  marriage  has  taken  place  Flagrant 
with  the  consent  of  the  Court,  or  is  a  contempt ;  and  if  a  contempt,  whether  contempt, 
it  is  aggravated  or  comparatively  innocent :  see  Simpson,  281,  and  cases 
there  cited ;  Davidson,  Conv.  vol.  iii.  p.  654. 

If  the  contempt  has  been  flagrant,  the  rule  has  been  to  exclude  the 
ofllending  husband  by  the  settlement  from  all  interest  in  the  wife's  fortune  : 
Kent  V.  Burgess,  11  Sim.  361 ;  Wade  v.  Hopkinson,  19  Beav.  613 ;  unless 
the  exclusion  of  the  husband  would  be  clearly  to  the  detriment  of  the  ward, 
whose  interest  must  be  regarded  rather  than  the  punishment  of  the  offend- 
ing husband  :  Birkeit  v.  Hihbert,  3  M.  &  K.  227  ;  and  see  Martin  v.  Foster, 
7  D.  M.  &  G.  98. 
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Where  the  contempt  is  not  very  aggravated,  a  portion  of  the  wife's 
income  is  sometimes,  though  rarely,  given  to  the  husband  during  coverture  : 
Bathurst  v.  Murray,  8  Ves.  74 ;  and.  generally,  under  such  circumstances, 
a  settlement  more  favourable  to  the  husband  vidll  be  directed  :  Richardson 
V.  Merrifield,  4  Dr.  &  S.  161.  Even  in  flagrant  cases  the  wife  has  not  been 
deprived  of  all  power  of  benefiting  him  by  will :  Millet  v.  Bowse,  7  Ves. 
419. 

And  in  Wilkinson  v.  Joughin,  41  L.  J.  Ch.  234,  where  both  husband  and 
wife  were  ignorant  when  they  married  that  she  was  a  ward  of  Court,  the 
property  was  settled  upon  her  for  life,  for  her  separate  use,  with  remainder 
to  her  cliildren,  with  power  to  appoint  the  property  by  will  to  her  husband 
for  life. 

Where  a  male  ward  has  been  married  without  leave  his  property  will  not 
be  settled  so  as  entirely  to  exclude  the  offending  wife  :  Re  Murray,  3  Dr.  & 
W.  83. 

The  trustees  of  the  settlement  should  be  persons  with  whom  the  parties 
can  hold  friendly  intercourse,  and  persons  personally  distasteful  to  the  wife 
ought  not  to  be  imposed  upon  her  as  trustees  :  Re  Sampson  and  Wall,  25 
Ch.  D.  482,  C.  A. 

The  Court  retains  control  over  the  property  of  a  ward  after  she  attains 
twenty-one,  wliile  it  remains  in  Court :  Austen  v.  Halsey,  2  Sim.  &  S. 
123,  n.  ;  Re  Anne  Walker,  LI.  &  Goo.  t  Sugd.  p.  325 ;  and  where,  by  post- 
poning her  marriage  until  that  time,  she  has  effected  an  improvident 
settlement,  such  settlement  has  been  reformed :  Money  v.  M.,  3  Drew. 
256  ;  Long  V;  L.,  2  Sim.  &  S.  109.  She  has  not  been  permitted  to  defeat 
the  provisions  of  a  settlement  sanctioned  on  her  behalf  by  the  Court  during 
her  minority,  by  substituting  others  after  she  has  attained  twenty-one : 
Hobson  V.  Ferraby,  2  Coll.  412  ;  Blackie  v.  Clark,  15  Beav.  597.  So  also 
proposals  for  a  settlement  laid  before  the  Court  upon  an  application  for 
leave  to  marry  have  been  enforced  as  a  contract  entered  into  with  the  Court, 
in  the  absence  of  any  settlement  bond  fide  and  properly  substituted  for  it  : 
Cook  V.  Fryer,  1  Ha.  498. 

And  as  to  the  continuing  powers  of  the  Court  over  the  property  of  a  ward 
mirried  without  sanction,  subject  to  the  rights  and  interests  of  persons  ^\  ho 
have  since  come  into  esse,  see  Cave  v.  C,  15  Beav.  227. 

The  offending  husband  was  not  permitted  to  purge  his  contempt  in 
marrying  the  ward  without  the  consent  of  the  Court,  except  upon  the 
terms  of  making  a  proper  settlement  of  her  property :  Ball  v.  Coutts, 
1  V.  &  B.  292 ;  Field  v.  Brovm,  17  Beav.  146 ;  failing  which  the  Court 
declined  to  make  any  order  as  to  the  payment  of  her  dividends  on  funds 
in  Court  :  Cator  v.  Mason,  2  W.  R.  667. 

There  is  no  jurisdiction  to  direct  a  settlement  against  her  wish  of  the 
property  of  an  infant  wife  not  a  ward  of  Court :  Re  Potter,  7  Eq.  484 ; 
nor  to  compel  an  infant  ward  of  Court  to  make  a  settlement  :  Re  Leigh, 
L.  V.  L. ,  40  Ch.  D.  290,  C.  A. ;  or  to  interfere  with  her  marriage  after  she  has 
attained  twenty-one,  make  her  sign  any  settlement,  or  refuse  to  give  her 
her  monev  immediately  after  she  attains  twenty-one.  Andin  Bolton  v.  B., 
23  July,  i881,  A.  1047  ;  [1891]  3  Ch.  270,  the  Court  of  Appeal  discharged 
an  order  made  by  the  Court  below  after  the  ward  had  attained  twenty -one, 
refusing  leave  to  marry,  and  directing  a  settlement ;  and  qumre  wliether 
the  jurisdiction  against  the  husband  can  now  bo  exercised  having  regard  to 
the  provisions  of  the  Married  Women's  Property  Act,  1882  (v.  sup.  Chap. 
XXXVII.  p.  874  et  seq.). 

Where  the  marriage  is  a  contempt,  the  Court  has  refused  to  permit  the 
wife's  fund  to  be  transferred,  even  after  twenty -one  and  with  her  consent, 
until  such  a  settlement  as  the  Court  thought  discreet  and  proper  under  the 
circumstances  had  been  made  :  Martin  v.  Foster,  7  D.  M.  &  G.  98  ;  Oynn 
V.  Oilbard,  1  Dr.  &  S.  356  (overruling  Leeds  v.  Barnardiston,  4  Sim.  538, 
where,  upon  the  application,  after  she  attained  twenty-one,  of  husband 
and  wife,  married  without  the  Court's  consent,  the  funds  were,  upon  her 
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consent  being  taken,  transferred  to  the  trustees  of  a  settlement  made 
without  the  sanction  of  the  Court). 

And  see  Biddies  v.  Jackson,  3  D.  &  J.  544 ;  26  Beav.  282,  where  the 
marriage  having  been  fourteen  days  after  the  female  ward  attained  twenty- 
one,  and  the  M.  R.  having  treated  the  marriage  as  a  contempt,  the  L.  JJ. 
refused  to  do  more  than  order  payment  of  the  income  to  the  husband  during 
the  joint  lives  of  liimself  and  wife,  or  until  further  order,  without  prejudice 
to  any  question. 

But  in  White  v.  Herrich,  4  Ch.  345,  followed  in  Sams  v.  Cronin,  22  W.  R. 
204 ;  29  L.  T.  885,  the  right  of  a  ward,  who  married  the  day  after  she 
attained  twenty-one,  to  a  transfer,  without  settlement,  of  a  small  fund, 
standing  in  Court  to  her  separate  use,  upon  her  separate  examination,  was 
treated  as  established  by  Longhottom  v.  Pearce,  3  I).  &  J.  544,  n. ;  and  see 
Re  Leigh,  L.  v.  £.,  40  Ch.  D.  290,  C.  A.,  sup.  p.  1014. 

As  to  the  validity  of  marriage  settlements,  by  infants  before  18  &  19  V. 
c.  43,  and  that  the  Court  had  no  further  power  than  was  possessed  by  the 
infants  themselves,  or  by  their  parents  and  guardians  on  their  behalf,  of 
effectually  binding  their  property,  though  the  husband  of  the  female  ward 
might  have  been  held  bound,  see  Field  v.  Moore,  7  D.  M.  &  G.  691, 706, 721  ; 
Davidson's  Conv.,  vol.  iii.  pp.  647 — 651. 

The  jurisdiction  of  the  Court  to  protect  the  interests  of  wards  upon  their  Foreign 
marriage  is  not  excluded  by  the  fact  that  the  ward  is  domiciled  in  Scotland  domicil. 
or  elsewhere  where  a  wife  has  no  equity  to  a  settlement :    Re  Tweedale, 
Joh.  109. 

infants'  settlement  act. 

By  the  Infants'  Settlement  Act,  1855  (18  &  19  V.  c.  43),  extended  to  In  contem- 
Ireland  by  23  &  24  V.  c.  83,  s.  1,  an  infant  ^lith  the  sanction  of  the  Court  plation  of 
{now  the  Chancery  Division  of  the  High  Court  of  Justice),  may,  upon  or  in  marriage, 
contemplation  of  marriage,  settle  his  or  her  property,  or  property  over 
which  he  or  she  has  any  power  of  appointment,  whether  real  or  personal, 
in  possession,  reversion,  remainder,  or  expectancy  ;  and  every  conveyance, 
&c.,  or  contract,  &c.,  so  executed  by  the  infant,  is  to  have  the  same  effect 
as  if  he  or  she  were  then  twenty-one,  if  the  power  does  not  prevent  its 
exercise  by  an  infant. 

Property  acquired  by  the  settlor  under  the  will  of  a  person  who  dies  after  Death  under 
the  execution  of  the  settlement  is  property  "in  expectancy"  within  the  twenty-one 
meaning  of  this  section  :  Re  Johnson,  Moore  v.  J.,  [1891]  3  Gi.  48.  y^^i's  of  age. 

By  sect.  2,  the  death  of  an  infant  under  twenty-one  avoids  any  appoint- 
ment or  disentailing  assurance  executed  under  the  Act. 

In  the  event  of  the  death  of  an  infant  under  twenty-one,  after  making 
an  appointment  under  sect.  1,  sect.  2  does  not  render  the  appointment 
void,  except  in  the  case  of  an  infant  tenant  in  tail :  Re  Scott,  8.  v.  Hanbury, 
[1891]  1  Ch.  298. 

For  the  purpose  of  making  a  settlement  under  the  Act,  it  is  competent  Exercise  of 
for  the  infant,  under  a  general  power,  to  make  a  complete  appointment,  general 
so  that  on  the  failure  of  the  limitations  of  the  settlement  the  appointed  po^e"^- 
property  will  become  his  own  :  Re  Scott,  S.  v.  Hanbury,  sup. 

By  sect.  4,  the  powers  of  the  Act  are  not  applicable  to  males  under  Limit  of  age. 
twenty,  nor  to  females  under  seventeen  :  and  see  Re  Phillips,  34  Ch.  D.  67. 

Some  doubt  was  expressed  in  Re  Strong,  5  W.  R.  107  ;  26  L.  J.  Ch.  64  ;  Infant  does 
2  Jur.  N.  S.  1241,  whether  an  application  under  this  Act  made  the  infant  a  not  become 
ward  of  Court,  so  as  to  render  it  necessary  to  inquire  into  the  propriety  of  ward  of 
the  proposed  marriage,  as   well  as  into  the  propriety  of  the  proposed  Court, 
settlement :  and  see  Re  Dalton,  6  D.  M.  &  G.  201  ;  but  according  to  the 
present  practice  the  infant  does  not  thereby  become  a  ward  of  Court. 

By  sect.    3,   the  sanction    of  the  Court   to   any  such   settlement,   or  Procedure, 
contract  for  settlement,    may  be    given    upon  petition    by  the    infant 
or  guardian,  without  suit ;    and  if  there  be  no  guardian,  the  Court  may 
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require  one  to  be  appointed,  or  not,  as  it  shall  think  fit ;  and  also  may 
require  any  persons  interested,  or  appearing  to  be  interested,  to  be  served 
with  notice  of  such  petition. 

By  O.  LV,  2  (10),  applications  under  the  Act  for  the  settlement  of  any 
property  of  an  infant  on  marriage  may  now  be  made  by  summons  in 
Chambers :  Dan.  929  ;  and  see  D.  C.  F.  697,  note. 

By  O.  iiV,  26,  evidence  must  be  produced  to  show  (a)  the  age  of  the 
infant ;  (&)  whether  the  infant  has  any  parents  or  guardians ;  (c)  with 
whom  or  under  whose  care  the  infant  is  living,  and,  if  the  infant  has  no 
parents  or  guardians,  what  near  relations  the  infant  has  ;  (d)  the  rank  and 
position  in  life  of  the  infant  and  parents ;  (e)  what  the  infant's  property 
and  fortune  consist  of ;  (/)  the  age,  rank,  and  position  in  life  of  the  person 
to  whom  the  infant  is  about  to  be  married ;  (g)  what  property,  fortune, 
and  income  such  person  has  ;  (h)  the  fitness  of  the  proposed  trustees,  and 
their  consent  to  act. 

For  forms  of  summons  for  sanction  to  a  settlement  under  the  Act,  affidavit 
in  support  of  summons,  and  as  to  preparation  and  completion  of  settle- 
ment, see  D.  C.  F.  697  et  seg.  ;  Dan.  929,  930. 

It  has  been  held  that  the  Act  extends  to  a  post-nuptial  settlement  of  the 
estate  of  an  infant  ward  of  Court  when  made  with  the  approbation  of  the 
Court :  Be  Sampson  and  Wall,  25  Ch.  D.  482,  C.  A. ;  Powell  v.  Oakley, 
34  Beav.  575 ;  and  the  Court  has  directed  a  settlement  under  the  Act 
after  a  married  female  infant  had  attained  the  age  of  seventeen  :  Be 
Phillips,  34  Ch.  D.  461 ;  but  in  Beaton  v.  S.,  13  App.  Ca.  61,  the  House  of 
Lords  expressly  refused  to  decide  that  the  Act  extended  to  a  post-nuptial 
settlement.  Where  the  infant  is  not  a  ward  of  Court,  and  does  not  consent 
to  the  application,  there  is  no  jurisdiction  under  the  Act  or  otherwise  to 
direct  a  post-nuptial  settlement :  Be  Potter,  7  Bq.  485. 

The  Act  removes  the  disability  of  infancy  only,  and  leaves  the  disability 
of  coverture  unaffected :  Seaton  v.  8.,  sup. ;  and  consequently  a  settlement 
by  an  infant  married  woman  of  her  reversionary  interest  in  personalty  not 
limited  to  her  separate  use  is  ineffectual. 

Although  the  Act  enables  an  infant  to  execute  a  binding  marriage  settle- 
ment, it  does  not  alter  his  legal  status  as  to  the  alienation  of  property  or  the 
exercise  of  a  power  which  goes  to  defeat  his  own  estate  or  interest :  see  Be 
Armit,  I.  R.  5  Eq.  352,  in  which  case  the  Irish  Court  refused  to  transfer 
funds  under  its  jurisdiction  to  the  appointee  of  an  infant,  although  the 
settlement  sanctioned  by  the  English  Court  gave  her  power  of  appointment 
over  the  funds  notwithstanding  coverture,  and  either  before  or  after  attain- 
ing twenty-one. 

The  settlement  should  provide  for  the  female  ward's  children  by  any 
future  marriage :  Budge  v.  Winnall,  11  Beav.  98 ;  but  such  a  provision 
will  not  be  inserted  in  a  settlement  where  not  contained  in  the  ante-nuptial 
agreement  or  draft  settlement  to  which  before  marriage  the  husband  has 
assented  :  Be  Hoare,  4  Giff.  254. 

On  a  female  infant's  marriage,  a  clause  as  to  taking  the  name  and  arms 
of  the  testator  was  sanctioned,  but  not  a  provision  that  no  Roman  Catholic 
should  take  any  interest  under  the  settlement :  Be  Williams,  6  Jur.  N.  S. 
1064 ;  8  W.  R.  678. 

The  costs  of  a  settlement  of  the  property  of  an  infant  ward  of  Court  under 
the  Infants'  Settlement  Act  are  payable  out  of  the  corpus  of  the  settled 
property  :   De  Stacpoole  v.  De  S.,  37  Ch.  D.  39. 


(ll.)  ORDERS  UNDER  MARRIAGE  ACTS,  4  G.  IV.  C.  76  (MARRIAGE  ACT, 

1823),  AND  19  &  20  V.  c.  119. 
1.  Marriage  sanctioned  under  i  G.  IV.  c.  76,  Sect.  17. 
Upon  the  petition  of  tlie  above-named  A.  (infant),  and  upon  hearing 
&c.,  and  upon  reading  an  affidavit  of  &c.,  filed  &c.  [jiroving  absence 
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abroad  of  father  or  that  he  is  non-compos],  "  Declare  that  the  marriage 
in  the  petition  mentioned  is  a  fit  and  proper  marriage  within  the 
intent  and  meaning  of  the  said  Act "  :  Re  Townsley,  Chitty,  J.,  15 
Dec.  1891,  B.  1399. 

As  the  declaration  of  the  Court  is  by  the  Act  made  equivalent  to  the  con- 
eent  of  the  father,  it  is  not  right  to  add  a  direction  that  the  infant  be  at 
liberty  to  contract  the  marriage  :   Be  Townsley,  sup. 


2.  Previous  Inquiry — Father  Non-comjpos — 4  G.  IV.  c.  76, 
Sect.  17. 

Order  that  the  following  &c.  1.  An  inquiry  whether  W.,  the 
father  of  the  Petr  A.,  the  infant,  is  non  compos  mentis,  and  if  so, 
whether  the  intended  marriage  between  the  said  infant  and  B.  in 
the  petition  named  is  a  fit  and  proper  marriage  for  the  said  infant. — 
Re  Wheeler,  M.  R.,  15  July,  1834,  B.  1091.  And  where  the  father 
had  been  found  by  inquisition  of  unsound  mind,  see  Re  Rawson, 
V.-C.  E.,  12  Jan.  1844,  B.  321. 

For  order  under  4  G.  IV.  c.  76,  s.  17,  declaring  marriage  proper,  where 
the  guardian  unreasonably  refused  consent,  and  for  direction  for  settlement, 
see  Lee  v.  Hutton,  V.-C.  E.,  3  May,  1850,  B.  715. 

For  form  of  decree  declaring  a  forfeiture  and  declaring  trusts  of  the  pro- 
perty of  the  infant /ewie,  see  A.-G.  v.  Gibson,  M.  R.,  20  Feb.  1850,  A.  614. 
And  A.  G.  V.  Teather,  M.  R.,  15  Jan.  1881,  A.  198 ;  43  L.  T.  N.  S.  749 ; 
29  W.  R.  347. 

For  forms  of  petition,  &c.  under  the  Act,  see  D.  C.  F.  694  ei  seg. 


NOTES. 

By  the  Marriage  Act,  1823  (4  G.  IV.  c.  76),  s.  16,  the  persons  whose  Consent  to 
consent  is  required  to  the  marriage  of  an  infant,  not  being  a  widower  or  marriage, 
widow,  are  the  father ;   if  the  father  shall  be  dead,  the  guardians  of  the 
person  of  the  infant,  or  one  of  them ;    if  no  guardians,  the  mother,  if 
unmarried ;  if  no  mother  unmarried,  the  guardians  of  the  person  appointed 
by  the  Court,  if  any,  or  one  of  them. 

By  sect.  17,  if  the  father  be  non  compos  mentis,  or  if  any  of  the  other 
persons  whose  consent  is  required  by  sect.  16  be  non  compos  mentis,  or 
beyond  the  seas,  or  shall  unreasonably  or  from  undue  motive  withhold 
consent,  an  application  may  be  made  to  the  Court  by  petition,  and  if  the 
proposed  marriage  appear  proper,  a  judicial  declaration  t  o  that  effect  may 
be  made,  which  shall  be  as  effectual  as  if  a  consent  had  been  duly  had  from 
guardians. 

This  provision  does  not  apply  to  the  case  of  a  father  beyond  seas,  or  un- 
reasonably refusing  consent,  but  only  to  the  case  of  a  father  non  compos  : 
Exp.  I.  C,  3  My.  &  Cr.  471  (overruling  Exp.  Cooper,  19  Aug.  1834,  there 
cited). 

The  marriage  is  valid,  though  the  requisite  consent  be  not  obtained : 
R.  V.  Birmingham,  8  B.  &  C.  29  ;  R.  v.  Clark,  2  Cox,  C.  C.  183  ;  and  the 
consent  may  be  presumed  after  a  lapse  of  time  :  Harrison  v.  Southampton, 
4  D.  G.  M.  &  G.  137 ;  22  L.  J.  Ch.  722. 

Where  a  father  beyond  seas  consented,  and  then  died  before  the  marriage. 
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the  infant  was  allowed  to  marry,  without  any  reference  as  to  the  property 
of  the  marriage :  Exp.  Reilly,  12  L.  J.  436. 

By  sect.  23,  in  the  case  of  a  marriage  between  persons  who  are  under  age, 
or  one  of  whom  is  under  age,  without  the  proper  consent  (see  sect.  16),  if 
the  licence  has  been  procured,  or  banns  have  been  published  by  falsely 
swearing  or  fraud  (see  sect.  14  as  to  the  oath  to  be  taken,  and  the  requisites 
bafore  grant  of  licence),  the  A.  G.,  at  the  relation  of  a  parent  or  guardian 
of  the  minor  whose  consent  has  not  been  given  to  such  marriage,  may  sue 
by  information  for,  and  the  Court  may  declare  a  forfeiture  of,  all  property 
which  accrued  by  the  marriage  to  the  offending  party  ;  and  thereupon  the 
property  shall  be  secured  for  the  benefit  of  the  innocent  party,  or  of  the 
issue  of  the  marriage,  as  the  Court  shall  think  fit,  for  the  purpose  of  pre- 
venting the  offending  party  from  deriving  any  interest  in  real  or  personal 
estate  or  pecuniary  benefits  from  such  marriage.  If  both  the  parties  so 
contracting  marriage  shall  be  guilty  of  any  such  offence,  the  Court  may 
settle  and  secure  such  property,  or  any  part  thereof,  immediately  for  the 
benefit  of  the  issue  of  the  marriage,  subject  to  such  provisions  for 
the  offending  parties  by  way  of  maintenance  &c.,  as  the  Court,  under 
the  particular  circumstances,  shall  think  reasonable,  regard  being  had  to  the 
benefit  of  the  issue  of  the  marriage  during  the  lives  of  their  parents,  and  of 
the  issue  of  the  parties  respectively  by  any  future  marriage,  or  of  the 
parties  themselves. 

Sect.  24  avoids  all  agreements,  settlements  &c.,  made  upon  such  mar- 
riages. 

The  Act  applies  to  the  case  of  a  woman  marrying  an  infant  by  means  of  a 
false  affidavit  that  he  is  of  full  age  :  A.  O.  v.  Severne,  2  Coll.  313. 

Since  the  Married  Women's  Property  Acts  it  rarely  happens  that  property 
accrues  by  the  marriage  to  the  offending  party,  and  consequently  cases 
under  the  Act  of  1824  are  less  frequent  than  formerly. 

By  the  Marriage  and  Registration  Amendment  Act,  1866  (19  &  20  V. 
c.  119),  s.  19,  the  same  penalties  are  extended  to  the  case  of  a  marriage 
bafore  a  registrar  under  6  &  7  V.  c.  85,  had  by  means  of  any  wilfully  false 
declaration,  notice,  or  certificate. 

For  the  extension  of  these  provisions  to  marriages  according  to  the  usages 
of  Quakers  or  Jews,  see  19  &  20  V.  c.  119,  s.  21 ;  23  V.  c.  18,  s.  2. 

By  12  &  13  V.  c.  68  (an  Act  for  facilitating  the  Marriage  of  British  Sub- 
jects resident  in  Foreign  Countries),  the  same  penalties  attach  where  a 
marriage  is  celebrated  abroad  under  the  provisions  of  that  Act  by  means 
of  any  wilfully  false  notice,  oath,  affirmation,  or  declaration  made  by  either 
party  to  such  marriage. 

Where  a  forfeiture  has  been  incurred  under  4  G.  IV.  c.  76,  s.  23,  the 
Court  has  no  discretion  to  mitigate  the  penalty,  but  is  bound  to  settle  and 
secure  all  property,  present  and  future,  of  the  wife,  for  the  benefit  of  herself, 
or  the  issue  of  the  marriage  :  A.G.y.  Mullay,  4  Russ.  329  ;  so  as  to  prevent 
the  offending  husband  from  deriving  any  interest  or  pecuniary  benefit  from 
the  marriage  jure  mariti  i  A.  0.  v.  Lucas,  2  Ph.  753. 

In  A.  O.  V.  Read,  12  Eq.  38,  V.-C.  B.,  following  with  great  reluctance  the 
decision  and  order  made  in  A.  0.  v.  Lucas,  sup.,  did  not  exclude  the  offend- 
ing husband  from  the  general  power  of  appointment  to  the  wife  in  default  of 
children.     And  see  A.  0.  v.  Akers,  Seton,  5th  ed.  pp.  905,  906. 

In  A.  G.  V.  Clements,  12  Eq.  32,  V.-C.  B.  allowed  £50  out  of  a  fund  of 
£795  to  be  paid  to  the  guardian  ad  litem  of  the  infant  vnie,  to  be  applied 
for  her  separate  use  upon  her  separate  receipt,  but  with  great  reluctance, 
as  such  payment  would  practically  be  for  the  offending  husband's 
benefit. 

InA.O.  V.  Mullay  (2),  7  Beav.  397,  where  the  husband  alone  had  incurred 
a  forfeiture,  it  was  held  that  no  provision  could  be  made  for  the  issue  of  any 
second  marriage. 

The  A.  G.  need  not  appear  separately  from  the  relator :  A.  6.  v.  Teather, 
43  L.  T.  749 ;  29  W.  R.  437  ;  except  upon  applications  by  the  relator  for  a 
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compromise  of  the  information  upon  the  terms  of  execution  by  the  husband 
of  a  proposed  settlement :  A.  G.  v.  Read,  12  Eq.  41. 

To  sustain  the  information  it  is  not  necessary  to  show  that  the  infant  with 
whom  the  marriage  was  procured  was  entitled  at  the  lime  thereof  to  any 
property,  either  in  possession,  reversion,  remainder,  or  expectancy  :  A.  O. 
V.  Seveme,  1  Coll.  313. 

The  offending  husband  will  not  be  allowed  his  costs  out  of  the  fund  :  A.  G. 
V.  Akers,  1872,  W.  N.  45 ;  A.  0.  v.  Clements,  12  Eq.  33,  6. 

As  to  enforcing  execution  of  the  settlement  by  attachment,  after  personal 
tender  of  it  for  execution,  see  A.  G.  v.  Wareing,  28  W.  R.  623. 
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CHAPTER  XXXIX. 

PAUPEES  AND  PAUPER  LUNATICS. 


Section  I. — Paupers. 

1.  Order  to  admit  Plaintiff  to  sue,  or  Defendant  to  defend,  in  Formd 

Pauperis. 

Ph. — The  Pit  in  respect  of  his  poverty,  whereof  affidavit  is  made, 
is  this  day  admitted  by  this  Court  to  prosecute  this  action  in  formd 
pauperis  ;  And  Mr.  — ,  who  hath  signed  the  Pit's  petition,  signifying 
his  just  cause  of  action,  is  hereby  assigned  for  his  counsel,  and  Mr.  — 
for  his  solr. 

Deft. — The  Deft,  in  respect  of  his  poverty,  whereof  affidavit  is 
made,  is  this  day  admitted  by  this  Court  to  defend  this  action  in  forma 
pauperis  ;  And  Mr.  —  is  hereby  assigned  for  his  counsel,  and  Mr.  — 
for  his  solr. 

To  enable  a  person  to  prosecute  his  claim  in  Chancery  in  forma  pauperis 
a  petition  must  be  presented  at  the  Chancery  Registrars'  Office  (Room  138) 
by  a  solr  who  is  wilhng  to  act  for  the  claimant,  or  by  the  claimant  in  person, 
together  with  an  affidavit  of  the  claimant  that  he  is  not  worth  £25,  the 
subject-matter  of  the  action  excepted ;  such  affidavit  to  be  filed  at  the 
General  Filing  Room  (No.  81)  of  the  Central  Office.  To  this  petition  must 
be  attached  the  certificate  of  counsel  that  the  claimant  has  reasonable 
grounds  for  proceeding  (the  mode  of  which  should  be  stated),  and  that 
he,  the  counsel,  consents  to  act  for  the  claimant  in  the  matter.  By 
direction  of  the  Judges  of  the  Chancery  Division  the  petition,  where  the 
writ  has  been  issued  before  the  presentation  of  the  petition,  will  be  referred 
to  the  chambers  of  the  Judge,  to  whom  the  action  has  been  assigned,  and 
where  the  writ  has  not  been  issued,  to  the  Senior  Master. 

Also  see  0.  xvr,  rr.  22  to  31,  both  inclusive. 

In  Chipperfleld  v.  Walsh,  V.-C.  M.,  8  Deo.  1870,  a  Deft  in  person  who 
applied  for  leave  to  defend  as  a  pauper  was  examined  orally  in  Court. 

For  order  discharging,  upon  the  ground  that  he  had  property,  an  order 
admitting  a  Deft  to  sue  in  forma  pauperis,  see  Ridgway  v.  Edwards,  L.  JJ., 
15  Jan.  1874,  B.  30 ;   9  Ch.  143. 

An  order  under  23  &  24  V.  c.  149  (Court  of  Chancery  Act,  1860),  s.  5, 
assigning  a  solr  and  counsel  to  a  pauper  Deft,  in  custody  under  an  attach- 
ment for  default  in  pleading,  was  of  course  :  Layton  v.  Mortimore,  2  D.  F.  & 
J.  353.     For  form  of  petition,  see  D.  C.  F.  40. 

2.  Leave  for  Person  not  a  Party  to  prosecute  Claim  in  Formd 

Pauperis. 

Upon  motion  &c.  by  counsel  for  A.,  claiming  &c.,  who  alleged  that 

the  said  A.  has  just  grounds  in  respect  of  his  said  claim  ;  And  upon 

reading  an  affidavit  of  the  said  A.,  filed  &c.j  in  respect  of  his  poverty, 
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This  Court  doth  order  that  the  said  A.  be  at  liberty  to  prosecute  his 
claim  in  this  action  in  forma  pauperis  ;  And  Mr.  —  is  hereby  assigned 
for  his  counsel,  and  Mr.  —  for  his  solr. — Re  Shard,  Partington  v. 
Retinoids,  V.-C.  K.,  28  May,  1858,  B.  1028. 

This  order  may  be  made  on  motion,  but  not  on  petition  of  course :  see 
Dan.  89 ;  D.  C.  F.  42. 

3.  Leave  to  appeal  in  Forma  Pauperis. 

Upon  motion  &c.,  who  alleged  that  by  the  decree  [or  judgment]  &c., 
it  was  ordered  &c.  [Recite  it  shortly],  that  the  Pits  [or  Defts]  are 
desirous  of  appealing  from  the  said  decree  [or  judgment],  but  by 
reason  of  their  poverty  they  are  unable  to  present  or  prosecute  their 
said  appeal,  unless  they  shall  be  permitted  to  do  so  in  forma  pauperis  ; 
And  upon  reading  an  affidavit  of  the  Pits  [or  Defts]  in  respect  of  their 
poverty,  the  notice  of  the  said  appeal,  dated  &c.,  and  the  certificate  of 
counsel  subscribed  at  the  foot  of  the  said  notice  that  the  said  appeal  is 
proper  to  be  heard.  This  Court  doth  order  that  the  said  appeal  be  set. 
down  for  hearing,  and  that  the  Pits  [or  Defts]  be  at  liberty  to  prose- 
cute the  same  informd  pauperis,  and  that  Mr.  —  be  assigned  counsel, 
and  Mr.  —  sobr  for  the  said  — ,  in  the  said  appeal. 

After  an  order  has  been  obtained,  at  any  stage  of  the  action,  to  defend 
171  formA  pauperis,  a  further  order  for  leave  to  appeal  is  not  required,  the 
original  pauper  order  being  sufBcient :  Drennan  v.  Andrew,  1  Ch.  300. 

For  form  of  application,  see  D.  C.  F.  42. 

NOTES. 

The  form  of  the  order  has  generally  given  leave  to  prosecute  the  particular  Form  of 
suit,  but  as  to  Defts  added  by  amendment,  quvere  whether  the  proper  course  order, 
would  not  be  to  obtain  fresh  leave. 

Under  O.  XVI,  22,  "  any  person  may  be  admitted  in  the  manner  hereto-  Proof  of 
fore  accustomed  to  sue  or  defend  as  a  pauper,  on  proof  that  he  is  not  worth  means. 
£25,  his  wearing  apparel,  and  the  subject-matter  of  the  cause  or  matter, 
only  excepted." 

A  married  woman  in  receipt  of  £52  a  year  without  power  of  anticipation 
is  not  a  person  "  not  worth  £25  "  within  the  meaning  of  this  order  :  In  re 
Alkin's  Trusts,  Smith  v.  AlMn,  [1909]  1  Ch.  471. 

Before  this  rule,  the  sum  of  £5  was  the  amount  which  the  pauper's 
property  was  to  be  proved  not  to  exceed. 

The  opinion  of  counsel  must  be  obtained,  whether  or  not  the  proposed  Opinion  of 
pauper  has  a  reasonable  ground  for  proceeding :    r.  23.     But  this  is  not  counsel, 
necessary  where  the  pauper'  s  a  respondent  to  an  appeal :    Hand  ford  v. 
George  Clarke,  Ld.,  [1907]  1KB.  181. 

By  r.  24,  no  person  shall  be  permitted  to  sue  as  a  pauper  unless  the 
opinion  of  counsel,  with  an  affidavit  of  the  party,  or  liis  solr,  that  the 
case  laid  before  counsel  contains  a  full  and  true  statement  of  all  the  material 
facts,  to  the  best  of  his  knowledge  and  belief,  shall  be  produced  before  the 
Court  or  Judge,  or  proper  officer,  to  whom  the  application  is  made,  and  no 
fee  shall  be  payable  by  a  pauper  to  his  counsel  or  solr ;  and,  by  r.  25,  a, 
person  admitted  to  sue  or  defend  as  a  pauper  is  not  to  be  liable  to  any  Court 
fee.  The  case  and  opinion  are  for  the  information  of  the  Court,  and  there- 
fore production  of  them  for  inspection  by  the  Deft  will  not  be  ordered. 
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although  they  have  been  made  exhibits  to  the  affidavit :  Shane  v.  Britain 

Steamship  Co.,  [1897]  1  Q.  B.  185,  C.  A.,  distinguishing  Be  Hinchliffe,  [1895] 

1  Ch.  117,  C.  A. 

Assigning  By  r.  26,  where  a  person  is  admitted  to  sue  or  defend  as  a  pauper,  the 

counsel  and     Court  or  a  Judge  may,  if  necessary,  assign  a  counsel  or  solr,  or  both,  to 

solr.  assist  him,  and  a  counsel  or  solr  so  assigned  shall  not  be  at  liberty  to 

refuse  his  assistance,  unless  he  satisfies  the  Court  or  Judge  that  he  has  some 

good  reason  for  refusing  ;  and,  by  r.  29,  no  notice  of  motion  shall  be  served, 

or  summons  issued,  and  no  petition  shall  be  presented,  on  behalf  of  any 

person  admitted  to  sue  or  defend  as  a  pauper,  except  for  the  discharge  of  his 

solr,  unless  it  is  signed  by  his  solr. 

It  has  been  suggested  that,  looking  at  the  language  of  these  two  rules,  it 
was  never  intended  that  a  person  should  be  admitted  to  sue  informA  pauperis 
without  a  solr  or  counsel,  or  both,  and  that  the  words  "  if  necessary  "  were 
meant  to  apply  to  a  case  in  which  the  applicant  is  not  already  provided  with 
professional  advisers  ;  but  in  Tucker  v.  Collinson,  16  Q.  B.  D.  562,  C.  A.,  a 
pauper  having  no  counsel  was  allowed  to  be  heard  in  person  ;  and  if  no 
solr  has  been  assigned  to  the  pauper,  he  is  entitled  to  move  the  Court 
without  the  notice  being  signed  by  a  solr  :  Jacobs  v.  Crusha,  [1894]  2  Q.  B. 
37,  C.  A. 

The  official  solr  ought  not  to  be  assigned  to  assist  a  pauper  under  the  rule 
except  in  very  special  circumstances :   Moutrie  v.  Mitchell,  [1901]  1  K.  B. 
596,  C.  A. 
Appeal.  Several  appUcations  have  been  made  to  the  Court  of  Appeal  for  leave  to 

appeal  in  forma  pauperis  in  person,  as  in  Davenport  v.  Reid,  and  Chaffers  v. 
Lord  Esher,  but  each  of  these  oases  was  referred  to  the  official  solr,  whose 
report  to  the  Court  as  to  the  apphcant's  case  has  not  resulted  in  leave  being 
given  in  either  of  these  instances. 

On  applications  for  leave  to  appeal  in  forma  pauperis,  the  Court  follows 
the  analogy  of  0.  xvi,  22 — 24,  and  requires  the  usual  affidavit  and 
opinion  of  counsel :  Be  Roberts,  Kiff  v.  B.,  33  Ch.  D.  265,  C.  A.  It  has 
been  doubted  whether  the  husband  of  a  married  woman  seeking  to  sue 
in  formA  pauperis  should  not  join  in  her  affidavit  as  to  means :  In  re. 
Atkin's  Trusts,  Smith  v.  Atkin,  [1909]  1  Ch.  471. 

If  the  pauper  has  not  sued  or  defended  in  forma  pauperis  in  the  Court 
below,  the  appUcation  for  leave  to  appeal  should  be  made  ex  parte  to  the 
Court  of  Appeal :  Exp.  Goldberg,  [1893]  1  Q.  B.  147,  C.  A. ;  but  a  party  who 
has  sued  or  defended  in  formA  pauperis  in  the  Court  below  is  entitled  to 
appeal  as  a  pauper,  without  either  giving  security  for  costs  or  obtaining 
special  leave  so  to  appeal :  Biggs  v.  Dagnall,  [1895]  1  Q.  B.  207. 

A  respondent  who  obtains  an  order  for  security  for  costs  does  so  subject 
to  the  appellant's  right  to  obtain  a  pauper  order  within  the  time  Umited 
for  the  giving  of  security,  in  which  event  the  order  for  security  ceases  to 
operate.  But  the  pauper  should  inform  the  appellant  at  the  earliest 
opportunity  of  his  intention  to  apply  for  a  pauper  order  :  Wille  v.  St.  John, 
[1910]  1  Ch.  701. 

A  petition  for  leave  to  prosecute  an  appeal  in  forma  pauperis  was  refused 
where  it  appeared  that  the  petitioner  sought,  as  one  of  the  public,  to  estabhsh 
a  right  of  fishing  in  a  tidal  river  adjoining  land  belonging  to  the  Deft,  and 
subscriptions  had  been  collected  to  assist  the  petitioner  in  litigation  :  Bowie 
V.  Marquis  of  Ailsa,  13  App.  Ca.  371. 
Land  It  has  been  doubted  whether  the  procedure  for  obtaining  leave  to  sue 

Registry.  1%  forma  pauperis  is  available  in  proceedings  in  the  Land  Registr}'.  The 
Land  Registrj'  Rules  make  no  provision  for  this.  But  in  an  unreported 
case  the  pauper  Pit  was  allowed  to  proceed,  and  the  fees  remitted  : 
Benjamin  Lauirence  v.  TAe  Registrar  of  the  Land  Registry,  29  July,  1910, 
in  Chambers, 
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DISPAUPERING. 

By  0.  XVI,  28,  if  any  person  admitted  to  sue  or  defend  as  a  pauper,  gives, 
or  agrees  to  give,  any  fee,  profit,  or  reward,  he  is  f  orthwitii  to  be  dispaupered, 
and  not  to  be  afterwards  admitted  again  in  the  same  cause  to  sue  or  defend 
as  a  pauper. 

The  order  dispaupering  is  made  on  motion  if  it  is  shown  that  the  pauper 
is  of  ability  (not  a  pei-son  "  not  worth  £25  ") :  In  re  Atkin's  Trusts,  Smith 
V.  Atkin,  [1909]  1  Cli.  471),  or  has  been  guilty  of  vexatious  conduct. 


By  r.  31,  "  costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend 
as  a  pauper,  shall,  unless  the  Court  or  a  Judge  otherwise  direct,  be  taxed  as 
in  other  cases,"  i.e.,  upon  the  same  principle  as  in  other  cases,  and  the 
pauper  is  not  to  be  allowed  costs  which  he  was  never  obliged  to  pay,  simply 
because  he  has  chosen  to  pay  them  after  obtaining  judgment :  Carson  v. 
Pickersgill,  14  Q.  B.  D.  859,  C.  A. ;  and,  as  against  the  Deft,  a  successful 
pauper  Pit  is  only  entitled  to  costs  out  of  pocket,  and  not  to  remuneration 
or  fees  for  sob:  or  counsel :  S.  C. 

A  chief  clerk's  certificate  was  ordered  to  be  delivered  out  without  payment 
of  Court  fees  where  the  Pit  had  obtained  leave  to  sue  in  forma  pauperis  after 
the  certificate  was  ready  :   Thomas  v.  Ellis,  8  Ch.  D.  518,  C.  A. 

Where  the  pauper  being  in  default  (as  e.g.,  where  the  case  at  the  trial  has 
been  struck  out  because  of  his  non-appearance)  asks  for  indulgence,  he  may 
be  required  as  a  condition  to  pay  the  costs  occasioned  to  the  other  party  : 
Jacobs  V.  Crusha,  [1894]  2  Q.  B.  37,  C.  A. 

As  to  costs  to  be  allowed  in  House  of  Lords  to  a  successful  pauper 
appellant,  see  Johnson  v.  Lindsay,  [1892]  A.  C.  110 ;  and  that  in  such  a 
case,  the  Rules  of  the  Supreme  Court  not  being  applicable,  and  there  being 
no  rules  or  practice  of  the  House  prescribing  the  assignment  of  a  solr  to  a 
pauper  appellant,  or  regulating  the  liability  of  such  appellant  for  costs  as 
between  him  and  his  solr,  the  pauper  appellant  is  liable  to  pay  costs  in  the 
same  way  as  any  other  impecunious  litigant  would  be  liable  :  In  re  Raphael, 
Exp.  Salomon,  [1899]  1  Ch.  853  (reversed  on  appeal  on  the  facts  of  the  case) ; 
Richardson  v.  R.,  [1895]  P.  276  (affirmed  on  appeal,  [1895]  P.  346) ;  White 
V.  W.,  [1898]  P.  124. 


Section  II. — Pauper  Lunatics. 

1.  Funds  in  Court,  belonging  to  Pauper  Lunatic,  applied  to  pay 
Expenses  incurred  in  his  Support. 

Order  that  it  be  referred  to  the  taxing  master  to  tax,  as  between 
solr  and  client,  the  costs  of  all  parties  of  and  relating  to  this  applica- 
tion, and  also  to  certify  what  sum  will  be  proper  to  be  allowed 
annually  for  the  costs  of  the  affidavit  which  will  be  required  for  the 
purpose  of  ascertaining  the  amounts  from  time  to  time  to  be  raised, 
as  directed  in  the  schedule  hereto. — Deal  with  funds  in  Court  as 
directed  in  the  said  schedule. 
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PAYMENT  SCHEDULE. 
In  the  High  Coukt  of  Justice. 


Chancery  Division. 


Date  of  Order—  18- 


Re  A.  B.,  &c. 
Ledger  Credit  as  above  ■ 


Funds  in  Court  £- 


Consols. 


Particulars  o£  Payments,  Transfers,  or  other 

Operations  to  be  carried  out  by  the 

Paymaster. 

Payees  and  Transferees 

or  Titles  of  Separate 

Accounts. 

Amounts. 

Money. 

Securities, 

Sell  sufficient   Conaols  to  raise,  with 
any  interest,  the  costs  to  be  taxed 
under  this  order  and  S, — . 

Pay  the  said  costs 

C.  D.,  of  &o.,  as  Trea- 
surer of  the  county 
of  &c. 

The  same 

S,s.d. 

£  o.d. 

Pay  (amount  due  in  respect  of  A.  B., 
a  lunatic,  up   to  the  —  day  of  — 
&e.). 

During  the  life  of  A.  B.,  or  so  long 
as  he  shill  continue  a  lunatic  and 
chargeiblo   to   the   county  of  &c.. 
Sell  sufficient  of  residue  of  Consols 
to    raise,  with    any   interest,    the 
amount  which  up  to  the  —  day  of  — , 
18 — ,  and  up  to   the  same  day  in 
each   succeeding   year,   shall    have 
been  paid  under  any  order  or  orders 
of  the  justices  of  the  county  of  &c., 
for  the  lodging,  maintenance,  cloth- 
ing, medicine,  and  care  of  th3  said 
A.  B.,   as   a   lunatic  chargeable  to 
the  said  county,  and   the    amount 
certified  as  proper  to  be  allowed  for 
costs  on  each  sale. 

Pay  amount  due  in  respect  of  A.  B.  as 
above. 

Pay   amount   certified   in   respect    of 
costs  on  each  sale  as  above. 

The  order  in  Elderfleld  v.  Goodall,  L.  JJ.,  24  Nov.  1853,  A.  504,  from 
which  the  above  form  is  adapted,  was  made  on  the  petition  of  the  treasurer 
of  the  county,  and  on  an  affidavit  setting  forth  certain  orders  of  two  justices 
of  the  peace  for  the  payment  by  him  of  sums  paid  by  the  guardians  of  the 
union  to  the  lunatic  asylum  for  the  pauper  lunatic's  maintenance  ;  and  the 
Court,  after  consideration,  extended  the  order  to  future  payments. 


2.  Declaration  as  to  Arrears  of  Maintenance  of  Pauper  Lunatic 
entitled  to  a  Fund. 

Tax  the  costs  of  the  Pits  of  this  action  up  to  the  —  day  of  —  and 
also  the  costs  as  between  solr  and  client  of  the  Deft  of  this  action ; 
And  this  Court  being  of  opinion  that  the  Pits  can  only  recover  from 
the  intestate's  estate  the  sums  expended  by  them  in  her  maintenance 
during  the  period  of  six  years  prior  to  the  institution  of  this  action, 
and  the  Pits  and  Deft  by  their  counsel  agreeing  the  amount  of  such 
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arrears  and  of  the  funeral  expenses  of  the  intestate  paid  by  the  Pits 
at  the  sum  of  £ —  ;  And  the  Deft  by  her  counsel  undertaking  to  pay 
to  the  Pits  such  sum  together  with  the  Pits'  costs  when  taxed  ;  Order 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — {Add  payment  schedule,  directing  payment  of  costs  of  Deft  to  be 
taxed  under  the  order  and  of  residue  of  funds  and  interest  to  the  Deft.] — 
See  Re  Watson,  Guardians  of  the  Poor  of  Stamford  Union  v.  Bartlett, 
Stirling,  J,  10  Nov.  1898,  B.  1426,  [1899]  1  Ch.  72. 

For  an  order  for  the  sale  of  part  of  a  sum  of  stock  in  Court,  representing 
the  separate  estate  of  a  lunatic  married  woman  in  Australia,  and  for  pay- 
ment of  the  proceeds,  and  of  the  dividends  on  the  remaining  stock,  to  an 
attorney  for  the  Master  in  Lunacy  of  the  colony  of  Victoria,  for  her 
past  and  future  maintenance  and  expenses  during  such  time  as  he  should 
have  charge  of  her,  see  Re  Baker's  Trusts,  15  Dec.  1871,  A.  3172 ;  13 
Eq.  168. 

For  an  order,  on  the  petition  of  the  overseers  of  the  parish,  for  payment  to 
them  of  the  arrears  of  dividends  on  a  fund  in  Court  belonging  to  the  lunatic 
(after  providing  for  costs  as  between  solr  and  client)  in  discharge  of  sums 
ordered  to  be  paid  by  them  under  an  order  of  two  justices  for  the  past 
expenses  of  the  lunatic,  for  the  amount  of  which  the  lunatic's  property  had 
by  another  order  been  authorized  to  be  seized,  on  their  undertaking  to  pay 
over  the  same  to  the  treasurer  of  the  parish,  and  to  apply  the  surplus  for  the 
lunatic's  benefit,  and  for  payment  of  the  future  dividends  to  them  during 
her  life,  or  till  further  order,  see  Simpson  v.  Earles,  L.  JJ.,  22  July,  1853, 
B.  1212. 

In  Me  Brewery,  V.-C.  K.,  8  Aug.  1854,  A.  1655 ;  2  W.  R.  436,  where  a  fund 
had  been  paid  into  Court  "under  the  Trustee  Relief  Act,  1847  (10  &  11  V. 
c.  96),  a  similar  order  was  made  on  the  petition  of  the  guardians  and  over- 
seers of  the  poor  and  the  churchwardens  of  the  parish,  for  repayment  to 
the  treasurer  of  the  union  of  the  amount  expended,  or  to  be  expended, 
out  of  the  union  fund  in  the  maintenance  of  the  lunatic,  and  also  of 
the  amount  expended  by  the  parish  in  the  maintenance  of  the  lunatic's 
wife  and  child,  to  the  extent  authorized  to  be  seized  by  the  order  of  two 
justices. 

In  Re  Upfull's  Trusts,  L.  C,  19  July,  1851,  B.  1062 ;  3  Mac.  &  G.  281, 
where  the  fund  had  also  been  paid  in  under  the  Trustee  Relief  Act,  payment 
out  of  the  capital  of  the  fund  of  sums  paid  by  the  parish  to  the  county 
lunatic  asylum  for  the  past  maintenance  of  the  lunatic  was  directed  on  the 
petition  of  the  guardians  of  the  poor,  and  a  stop  order  granted  as  to  the 
residue. 

NOTES. 

By  the  Lunacy  Act,  1890  (53  V.  c.  5),  s.  299  (repealing  and  replacing  the  Jurisdiction 
Lunatic  Asylums  Act,  1853,  16  &  17  V.  c.  97,  s.  104) :  (1.)  If  it  appears  to  of  justices, 
any  justice  that  a  lunatic  chargeable  to  any  union,  or  local  authority,  has 
any  real  or  personal  property  more  than  sufficient  to  maintain  his  family, 
if  any,  such  justice  may  by  order  direct  a  relieving  officer  of  the  union, 
or  the  treasurer  or  some  other  officer  of  the  local  authority,  to  seize  so  much 
of  any  money,  and  to  seize  and  sell  so  much  of  any  other  personal  property 
of  the  lunatic,  and  to  receive  so  much  of  the  rents  of  any  land  of  the 
lunatic,  as  the  justice  may  think  sufficient  to  pay  the  expenses  of  main- 
tenance and  incidental  expenses  respectively  incurred,  or  to  be  incurred, 
in  relation  to  the  lunatic.  This  section  is  not  confined  to  pauper  lunatics, 
but  applies  to  lunatics  having  property  :  Rex  v.  Fulham  Guardians,  [1909] 
2  K.  B.  504. 
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Receipt  of 
relieving 
officer,  etc. 


Jurisdiction 
of  County 
Court. 


Capital  and 

income 

applicable. 

Arrears. 


Preference  of 
expenditure 
of  friends. 

Married 
woman. 


Lunatic 
resident 
abroad. 


(2.)  If  any  trustee,  or  the  bank,  or  any  other  society  or  person  having 
possessions  of  any  property  of  a  lunatic,  shall  pay  or  deliver  to  a  relieving 
officer  of  a  union,  or  to  the  treasurer  or  other  officer  of  the  local  authority 
to  which  respectively  a  lunatic  is  chargeable,  any  money  or  other  property 
of  the  lunatic,  to  repay  the  charges  in  this  section  mentioned,  whether 
pursuant  to  an  order  under  this  section,  or  without  an  order,  the  receipt  of 
such  relieving  officer,  treasurer,  or  officer,  shall  be  a  good  discharge. 

By  sect.  300,  an  order  may  be  made  by  a  Judge  of  County  Courts  upon  an 
application  by  the  guardians  of  any  union  for  payment  of  the  expenses 
incurred  by  them  under  this  Act  in  relation  to  a  lunatic,  and  such  order  may 
be  enforced  against  any  property  of  the  lunatic  in  the  same  way  as  a 
judgment  of  the  County  Court. 

By  the  Lunacy  Act,  1891  (54  &  55  V.  c.  65),  s.  22,  the  provisions  of  the 
Act  of  1890,  for  the  payment  of  expenses  in  relation  to  pauper  lunatics,  are 
made  applicable  with  respect  to  lunatics  in  institutions  for  lunatics  who 
become  paupers. 

Before  the  16  &  17  V.  o.  97,  similar  provisions  had  been  made  by  the  Poor 
Law  Amendment  Act,  1844  (7  &  8  V.  c.  101),  s.  27,  repealed  by  the  Stat. 
Law  Rev.  Act,  1874  (No.  2)  (37  &  38  V.  c.  96). 

As  to  the  powers  of  guardians  to  reimburse  themselves  for  expenses 
incurred  in  the  relief  of  any  pauper  during  the  twelve  months  preceding 
such  reimbursement,  see  Poor  Law  Amendment  Act,  1849  (12  &  13  V. 
c.  103),  s.  16  :   In  re  Clabbon,  [1904]  2  Ch.  465. 

Under  these  enactments  the  capital,  as  well  as  the  income,  of  a  fund  in 
Court  may  be  paid  out  to  the  guardians  or  other  officers  :  Be  BucMey,  Joli. 
700  ;   Se  Upfull,  3  Mac.  &  G.  284  ;  Re  Brewery,  2  W.  R.  436. 

Only  six  years'  arrears  of  maintenance  are  recoverable  :  Re  Newbegin, 
Eggleton  v.  A'.,  36  Ch.  D.  477  ;  from  the  commencement  of  the  action  by 
the  guardians  :  Re  Watson,  Guardians  of  Stamford  Union  v.  Bartlett,  [1899J 
1  Ch.  72,  Form  2,  swp.,  distinguishing  Stedman  v.  Hart,  Kay,  607. 

The  common  law  obligation  on  an  infant  pauper  to  pay  for  necessaries 
out  of  his  property  to  the  extent  of  six  years'  arrears  may  be  availed  of 
by  the  guardians ;  the  Poor  Law  Amendment  Act,  1849,  s.  16,  operating 
not  to  out  down  the  obligation,  but  to  give  the  guardians  additional  security 
by  way  of  charge  on  any  money  the  pauper  may  have  :  In  re  Clabbon, 
[1904]  2  Ch.  465.  In  the  case  of  a  criminal  lunatic  the  Crown  may  claim 
to  be  reimbursed  in  respect  of  any  number  of  arrears  of  maintenance  : 
In  re  J.,  [1909]  1  Ch.  574. 

The  arrears  are  a  legal  debt,  enforceable  after  the  lunatic's  death,  not- 
withstanding an  order  in  lunacy  \vithholding  part  of  the  arrears  in  order 
to  provide  for  future  maintenance :  Re  Taylor,  Edmonton  Union  v.  Deeley, 
[1901]  1  Ch.  480,  C.  A. 

Where  expenses  had  been  incurred  by  a  lunatic's  friends,  and  afterwards 
by  the  county,  in  her  maintenance,  her  friends  were  entitled  to  be  recouped 
their  outlay  in  preference  to  the  claims  of  the  countv :  Re  Gibson,  7  Ch. 
52. 

Where  a  married  woman  becomes  lunatic,  provision  is  made  by  the 
Poor  Law  Amendment  Acts,  13  &  14  V.  c.  101,  s.  5,  and  the  39  &  40  V.  c.  61, 
s.  20,  for  recovering  from  her  husband  in  a  summary  way  any  expenses 
incurred  by  the  guardians  for  her  maintenance. 

Notwithstanding  the  husband's  obligation  to  provide  for  a  lunatic  wife, 
the  expenses  of  her  past  maintenance  were  allowed  out  of  a  fund  in  Court  : 
Peters  v.  Grote,  7  Sim.  238. 

Where  a  lunatic  resident  out  of  the  jurisdiction  is  entitled  to  a  fund  in 
Court,  the  foreign  or  colonial  officer  having  charge  of  him  is  (at  least  if  his 
powers  are  those  of  a  committee)  entitled  to  have  the  fund  applied  for  the 
past  and  future  maintenance  of  the  lunatic :  Re  Smeaton^s  Will,  V.-C.  S., 
21  March,  1870,  B.  885  ;  Re  Baker's  Trusts,  13  Eq.  168. 

So  where  a  lunatic  married  woman  resident  abroad  was  entitled  to  a  fund 
in  Court  for  her  separate  use,  with  a  restraint  on  alienation,  the  expenses  of 
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her  past  maintenance  were  repaid  out  of  accrued  dividends,  and  the  future 
dividends  were  directed  to  be  applied  for  her  future  maintenance :  Re 
Baker's  Trusts,  sup. 

The  jurisdiction  to  direct  payments  to  guardians,  &c.  for  the  maintenance  Liability  of 
of  a  lunatic  ceases  with  his  death,  but  the  expenses  previously  incurred  are  represves  of 
recovered  from  his  represves  like  any  other  debt :    Ee  Marman's  Trusts,  deceased 
8  Ch.  D.  256,  C.  A.  ;   though  no  steps  were  taken  by  the  guardians  in  his  ^uiiatio- 
lifetime :  Re  Webster,  Derby  Union  v.  Sliarratt,  27  Ch.  T).  710. 

Admon  was  granted  to  the  nominee  of  the  guardians,  to  whom  the 
pauper  lunatic  was  indebted  for  maintenance,  without  citing  the  next  of 
kin  :    Re  Everley,  [1892]  P.  50. 
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CHAPTER  XL. 

SOLICITORS. 


Section  I. — Solicitor's  Authority — ^Retainer — Nomina- 
tion BY  Court — Change  of  Solicitor. 

1.  Solicitor  to  fay  Pit's  Costs  of  Action  brought  without 
Authority. 

Upon  motion  &c.,  by  counsel  for  the  Deft  A.  B.,  that  C.  D.  the  legal 
pers.  represve  of  the  deceased  Pit  E.  F.,  and  the  Pits  G.  H.,  &c.,  might 
be  ordered  to  proceed  with  the  action,  or  that  the  action  might  be 
dismissed,  and  upon  motion  at  the  same  time  &c.,  by  counsel  for  the 
Deft  I.  J.,  to  dismiss  action  against  him  for  non-prosecution ;  And 
upon  motion  &c.,  by  counsel  for  the  Pit  G.  H.,  that  his  name  might  be 
struck  out  as  a  Pit  on  the  ground  that  it  had  been  inserted  without  his 
knowledge,  consent,  or  authority,  and  that  the  costs  occasioned  by  the 
insertion  of  his  name  as  Pit  might  be  paid  by  Messrs.  Z.,  the  solrs  on 
the  record  for  the  Pits  ;  And  upon  hearing  counsel  for  the  said  Messrs. 
Z.  ;  Order  that  this  action  do  stand  dismissed  out  of  this  Court ;  And 
it  is  ordered  that  Messrs.  Z.  do  pay  to  the  Defts  I.  J.  and  A.  B.,  and 
to  the  Pit  Gr.  H.,  their  costs  of  this  action  as  between  solr  and  client, 
including  in  the  costs  of  the  Defts  their  costs  of  all  motions. — Nurse 
V.  Durnford,  M.  R.,  21  Nov.  1879,  B.  2238.  See  note,  p.  1030,  post,  as 
to  solr  and  client  costs. 

For  order  to  amend  an  order  made  on  petition  by  striking  out  the  names 
of  persons  joined  as  co-petitioners,  who  had  not  authorized  and  had  no 
notice  of  the  petition,  see  Be  Savage,  M.  R.,  4th  Aug.  1880,  B.  3291 ;  15 
Ch.  D.  557. 


2.  Order  for  Taxation  of  Costs  of  Defts  where  Name  of  Infant  PU 
used  without  Authority,  and  Payment  by  the  Pits'  Solrs. 

Tax  the  costs  of  the  Defts  of  this  action  so  far  as  they  are  attribu- 
table to  making  W.  G.  (the  infant)  a  Pit,  but  not  the  costs  of  the  Defts' 
motion  to  expunge  from  the  register  the  design  registered  in  the  name 
of  the  said  W.  G.,  No.  —  ;  And  it  is  ordered  that  M.  E.  W.  and  G.  N., 
carrying  on  business  as  Messrs.  W.  and  N.,  the  Pits'  solrs,  do  pay  to 
the  Defts  (names)  the  said  costs  when  so  taxed. — Geilinger  v.  Gihhs, 
Kekewich,  J.,  2  Feb.  1897,  A.  568,  [1897]  1  Ch.  479. 
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3.  Order  striking  out  Name  of  Company,  used  without  Authority, 

and  for  Sohs  so  issuing  Writ  to  pay  Costs. 

Order  that  the  name  of  the  Pit  co.  be  struck  out  of  the  said  writ  of 
summons,  the  same  having  been  used  without  the  authority  of  the 
said  CO. ;  And  it  is  ordered  that  Messrs.  W.  D.  &  Co.,  the  solrs  by 
whom  the  said  writ  was  issued,  do  pay  to  the  said  co.  their  costs  of 
this  action  including  their  costs  of  this  motion,  and  also  the  costs  for 
which  they  are  liable  under  the  notice  of  discontinuance  dated  &c.  to 
be  taxed  as  between  solr  and  client. — See  Gold  Reefs  of  Western 
Australia,  Id.  v.  Dawson,  North,  J.,  18  Dec.  1896,  A.  4989,  [1897]  1 
Ch.  115. 

4.  Order  on  Summons  nominating  Solicitors  to  represent  a  Class. — 

0.  LV,  40. 
Order  that  Messrs.  P.  &c.,  the  solrs  in  these  actions  for  the  Defts 
W.  &c.,  three  of  the  trustees  of  the  will  of  the  testator  F.,  be  nomi- 
nated the  solrs  to  represent  the  Defts  H.  and  K.,  the  other  trustees  of 
the  said  wiU,  for  the  purposes  of  the  proceedings  in  these  actions  before 
the  Judge  in  Chambers. — See  Fletcher  v.  Moore,  V.-C.  K.,  27  May, 
1859,  A.  1798. 

See  also  Re  Doctora,  D.  v.  Faith,  Westwood  v.  D.,  1884,  W.  N.  174,  232, 
where  official  solr  appointed. 

NOTES. 

ACTION   BEOUGHT  WITHOUT  AUTHOEITY. 

A  person  whose  name  had  been  added  as  co-Plt,  or  as  next  friend,  or  on  Party  to 
behalf  of  whom  a  bill  had  been  filed  without  his  authority,  was  entitled  to  action, 
have  his  name  removed  from  the  record,  with  costs  to  be  paid  by  the  solr  : 
Fenlon  v.  Queen's  Ferry  Rope  Co.,  7  Eq.  267  ;  Atkinson  v.  Abbott,  3  Drew. 
251;  IForrfv.  jr.,6Beav.  251;  Wright-v.Casae,ZMei.\2;  Wray  Y.Kemp, 
26  Ch.  D.  138. 

An  order  to  attend  proceedings  obtained  by  a  solr  without  his  client's  Attending 
written  authority  may  be  discharged  on  application  by  the  client :    Bird  proceedings, 
v.  Harris,  29  W.  R.  45 ;    43  L.  T.  434.     And  an  order  made  on  petition 
may  be  amended  by  striking  out  the  names  of  persons  joined  as  oo-peti-  Co-peti- 
tioners who  had  no  notice  of  the  petition,  or  had  not  authorized  the  use  of  tioners. 
their  names  :   Re  Savage,  15  Ch.  D.  557. 

As  to  the  use,  without  their  authority,  of  the  names  of  shareholders  as  Shareholders. 
oo-Plts,  see  Keppell  v.  Bailey,  2  M.  &  K.  548  ;   1833,  A.  1391. 

A  person  alleged  to  be  of  unsound  mind,  but  proved  to  be  sane,  on  whose  Person 
behalf  a  bill  had  been  filed  by  a  next  friend,  was  entitled  to  be  indemnified  alleged  of 
by  the  next  friend  against  all  consequences  of  the  suit  having  been  insti-  unsound 
tuted  in  his  name  :  Palmer  v.  Walesby,  3  Ch.  732.  °™'^- 

The  motion  to  stay  proceedings  may  be  made  by  the  Deft :  Geilinger  v. 
Gibbs,  [1897]  1  Ch.  479;  but  not  in  the  absence  of  the  Pit :  Cordery,  118  ; 
Thatcher  v.  D'Aguilar,  11  Exch.  436 ;  4  W.  R.  149. 

Under  the  former  practice  the  solr  might  be  ordered  to  pay  the  costs  Former 
of  unauthorised  proceedings  :  Malins  v.  Greenway,  10  Beav.  564  ;  Lander  practice. 
V.  Ingersoll,  4  Ha.  59  ;  Exp.  Hollington,  22  W.  R.  106  ;  43  L.  J.  Ch.  99  ;  29 
L.  T.  502 ;  and  to  indemnify  the  Pit,  wrongly  so  made,  from  claims  by 
the  Defts  to  costs,  to  which,  it  seems,  the  Pit,  though  the  bill  was  filed 
without  his  authority,  remained  liable:  Hood  v.  Phillips,  6  Beav.  176; 
Wade  V.  Stanley,  IJ.  &  W.  674 ;  Tarbwh  v.  Woodcoch,  6  Beav.  581. 
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But  since  the  Jud.  Acts  (see  Jud.  Act,  1875,  s.  21)  the  practice  of  the 
common  law  Courts,  whereby  the  solr  was  held  liable  to  pay  the  costs  of 
both  Pit  and  Deft,  is  to  be  preferred :  Ncwbiggin  Gas  Co.  v.  Armstrong, 
13  Oh.  D.  310 ;  Nurse  v.  Durnford,  13  Ch.  D.  764 ;  Cape  Breton  Co.  v. 
Fenn,  17  Ch.  D.  198,  C.  A. ;  and  see  Fricker  v.  Van  Grutten,  [1896]  2  Ch. 
649,  C.  A.  ;  Cordery,  117. 

In  Newbiggin  Oas  Go.  v.  Armstrong,  C.  A.,  10  Dec.  1879,  B.  2377,  and 
Cape  Breton  Co.  v.  Fenn,  17  Ch.  D.  210,  C.  A.,  the  action  was  dismissed, 
and  the  soirs  were  ordered  to  pay  all  the  costs,  those  of  the  Pits  as  between 
solr  and  client,  and  those  of  the  Defts  as  between  party  and  party.  The 
costs  will  include  the  costs  of  the  application  by  the  person  named  as  Pit 
to  be  dismissed  from  the  proceedings  :   Fricker  v.  Van  Grutten,  sup. 

In  Nurse  v.  Durnford  (see  Form  1,  sup.),  the  Deft  also  had  costs  as  be- 
tween solr  and  client ;  and  see  Andrews  v.  Barnes,  39  Ch.  D.  133,  C.  A. 
(sup.  Vol.  I.  p.  131),  deciding  that  the  Court  has  jurisdiction  in  all  cases  to 
give  costs  as  between  solr  and  client. 

The  general  rule  will  apply  against  the  solr  although  he  has  been  deceived 
by  a  forged  power  of  attorney  (Cordery,  117),  or  believes  an  infant  Pit  to 
be  of  full  age  :  Geilinger  v.  Gibbs,  [1897]  1  Ch.  479,  the  remedy  of  the  solr 
being  against  the  person  who  misled  him  (Cordery,  16  ;  Nurse  v.  Durnford, 
sup.) ;  (client  becoming  lunatic  :  Yonge  v.  Toynbee,  [1910]  1  K.  B.  215  ; 
and  see  as  to  unregistered  company.  Be  Dunn,  Simmons  v.  "  Liberal 
Opinion,"  Ld.,  [1911]  1  K.  B.  966,  C.  A. 

The  fact  that  notice  of  discontinuance  has  been  given  under  0.  xxvi,  1, 
does  not  prevent  the  Pit  from  applying  by  motion  or  summons  in  a  sum- 
mary way  :   Gold  Beefs  of  Western  Australia  v.  Dawson,  [1897]  1  Ch.  115. 

Where  a  solr,  himself  a  Deft,  and  acting  under  an  implied  authority  to 
act  for  his  oo-Defts,  put  in  fraudulently  a  defence  admitting  their  liability, 
and  denying  his  own,  leave  was  given  on  appeal  to  withdraw  the  defence 
and  deliver  a  fresh  one  :   Williams  v.  Preston,  20  Ch.  D.  672,  C.  A. 

In  the  absence  of  special  prohibition  a  solr  has  power  to  make  a  com- 
promise with  regard  to  the  subject-matter  of  the  action,  but  not  as  to 
collateral  matters,  and  if  the  client  acts  in  such  a  way  that  it  may  be 
reasonably  inferred  that  the  solr  had  authority  to  make  a  certain  com- 
promise, the  client  will  be  bound  by  the  compromise  made  irrespective  of 
what  the  intentions  of  the  client  may  have  been :  Little  v.  Spreadbury, 
[1910]  2  K.  B.  658. 

EETAINEB   OF  SOIJCITOE. 

For  commencing  proceedings  a  general  authority  to  act  as  solr  is  not 
sufficient,  but  the  solr,  for  his  protection,  should  have  instructions  in 
writing  :  Wiggins  v.  Peppin,  2  Beav.  403  ;  Norton  v.  Cooper,  3  Sm.  &  Giff. 
375  ;  Be  Gray,  20  L.  T.  730. 

And  a  special  authority  is  required  to  enable  a  solr  to  enter  an  appearance : 
Be  Gray,  G.  v.  Cole,  65  L.  T.  743  ,-  1891,  W.  N.  201 ;  Cordery,  78  ;  and  as 
to  the  position  of  a  solr  defending  a  suit  under  a  general  authority,  see 
Wright  v.  Castle,  3  Mer.  52  ;  Heinrich  v.  Sutton,  6  Ch.  220 ;  Steel  v.  Cobb, 
1  N.  R.  302  ;   11  W.  R.  298. 

In  the  absence  of  express  retainer,  the  relation  of  solr  and  client  may  be 
inferred  from  the  acts  of  the  parties  :  Blyth  v.  Fladyate,  [1891]  1  Ch.  337. 

As  to  retainer  by  acquiescence,  see  Hall  v.  Laver,  1  Ha.  571 ;  Bright  v. 
Legerton,  2  D.  F.  &  J.  606. 

As  to  the  authority  of  a  bank  to  use  the  name  of  their  trustee  in  any 
action  or  proceeding,  and  of  their  solr  to  enter  an  appearance  for  their 
trustee  as  co-Deft  without  his  knowledge,  and  conduct  his  defence,  see 
Heinrich  v.  Suttrni,  6  Ch.  220. 

Trustees  of  a  creditor's  deed  having  acted,  were  held  liable  to  the  solr 
for  the  costs  of  its  preparation  (one  of  the  trusts  of  the  deed  being  for 
payment  of  those  costs),  although  the  retainer  of  the  solr  has  been  by  the 
debtor  only  :  Be  Sadd,  34  Beav.  650. 
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A  retainer  to  a  solr  "  to  investigate  accounts  of  mortgagee  and  take 
steps  "  as  thought  fit,  does  not  justify  him  in  commencing  a  redemption 
action  :    Wray  v.  Kemp,  26  Ch.  D.  169. 

A  solr  must  be  very  careful  to  liave  his  retainer  explicitly  worded, 
especially  when  given  on  behalf  of  an  ignorant,  uneducated  person  :  Wray 
V.  Kemp,  sup. ;  Atkinson  v.  AbhoU,  3  Drew.  251  ;  In  re  White,  Ex  parte 
Nichols,  1902,  W.  N.  114. 

Retainer  of  a  country  solr  does  not  justify  an  action   in  which  his  London 
London  agents  are  solrs  on  the  record :   Wray  v.  Kemp,  26  Ch.  D.  169  agent, 
(where  the  Pit  in  such  a  case  was  held  entitled  to  have  her  name  struck  out). 

Retainer  by  the  managing  partner  of  a  firm  (whether  to  sue  or  defend)  is  Eetainer  by 
sufficient :    Tomlinson  v.  Broadsmith,  [1896]  1  Q.  B.  386,  C.  A.  ;   Court  v.  partner. 
Berlin,  [1897]  2  Q.  B.  396,  C.  A. ;    and  partners  who  retire  during  the 
action  remain  (in  the  absence  of  notice  to  the  solr)  liable  for  subsequent 
costs  :  Court  v.  Berlin,  sup. 

For  the  authority  required  in  the  case  of  proceedings  by  or  against  a  Retainer  by 
public  CO.,  see  East  Pant  Du  Co.  v.  Merryweather,  2  H.  &  M.  254  ;  Wands-  public  co. 
woHh  Gas  Co.  v.  Wright,  18  W.  R.  728  ;  22  L.  T.  404  ;  Heinrich  v.  Sutton, 
6  Ch.  220  ;  and  that  a  solr  having  authority  to  represent  a  co.  is  not  liable 
for  acting  on  that  authority  after  it  had  been  revoked  by  the  dissolution 
of  the  CO.  until  he  knows  or,  by  the  exercise  of  due  diligence,  might  have 
known,  of  the  dissolution,  see  Salion  v.  New  Beeston  Cycle  Co.,  [1900] 

1  Ch.  43 ;   and  to  retainer  by  Urban  District  Council,  see  Brooks,  Jenkins 
&  Co.  V.  Torquay  Corpn.,  [1902]  1  K.  B.  601. 

The  Court  has  no  power  to  give  a  solr,  to  whom  costs  are  due  from  a  co., 
authority  to  use  the  co.'s  name  in  litigation  against  others  :  Cape  Breton  Co. 
v.  Fenn,  17  Ch.  D.  198,  C.  A. 

As  to  the  position  of  a  solr  acting  for  the  promoter  of  a  CO.,  and  that  he  Promoter, 
cannot,  in  the  absence  of  ratification  by,  or  an  independent  contract  with, 
the  CO.,  hold  them  liable,  see  Be  Sotherham  Alum  and  Chemical  Co.,  25 
Ch.  D.  103,  C.  A. ;  Be  Empress  Engineering  Co.,  It  Ch.  D.  125,  C.  A. ;  Be 
Northumberland,  &c.  Co.,  33  Ch.  D.  16,  C.  A. 

In  the  absence  of  express  contract,  an  official  liquidator  is  not  personally  Liquidator, 
liable  for  the  costs  of  the  solr  employed  by  him  in  the  winding-up  with  the 
sanction  of  the  Court :  Be  Anglo-Moravian  Co.,  1  Ch.  D.  130  ;  TruemarCs 
Estate,  Hooke  v.  Piper,  14  Eq.  278 ;  Be  Massey,  9  Eq.  367  ;  Cordery,  67. 
As  to  the  priority  of  the  costs  over  the  liquidator's  remuneration,  see  Be 
Sanitary  Burial  Assoc,  [1900]  2  Ch.  289,  C.  A. 

The  retainer  of  a  solr  by  the  liquidator  of  a  co.  which  is  being  wound  up 
by  the  Court  must  be  made  with  the  sanction  of  the  Court  obtained  before 
the  employment,  except  in  cases  of  urgency,  and  in  general  only  in  such 
cases  will  the  Court  give  its  subsequent  sanction  ;  and  an  order  directing 
the  liquidator  to  call  up  uncalled  capital  does  not  relieve  him  from  the 
necessity  of  obtaining  the  sanction  :   Be  London  Metallurgical  Co.,  [1897] 

2  Ch.  262. 

The  solr's  lien  extends  to  the  costs  of  estabhshing  his  retainer  against 
one  of  the  liquidators  in  a  voluntary  winding  up  who  disputed  it :  Be 
Meter  Cabs,  Ld.,  [1911]  2  Ch.  557. 

A  solr  whose  managing  clerk  is  a  member  of  a  committee  of  inspection  in  Committee 
bankruptcy  ought  not  to  accept  a  retainer  from  the  trustee  :   Be  Oallard,  of  inspection. 
[1896]  1  Q.  B.  68,  C.  A. 

NATURE  AND  EXTENT  OF  ATTTHOEITY. 

The  retainer  of  a  solr  in  a  common  law  action  is  an  entire  contract  to  Nature  of 
conduct  the  case  to  its  conclusion,  and  he  cannot  withdraw  and  sue  for  his  contract, 
costs  except  for  good  cause  and  after  reasonable  notice :    Underwood,  Son 
and  Piper  v.  Lewis,  [1894]  2  Q.  B.  306,  C.  A.,  explaining  Vansandau  v. 
Brown,  9  Bing.  412 ;    but  this  rule  does  not  necessarily  apply  to  admon 
actions  or  bankruptcy  or  winding-up  proceedings  :   Be  Hall,  9  Ch.  D.  538  ; 
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Re  Romer  and  Haalam,  [1893]  3  Ch.  518 ;    Cordery,  106.    A3  to  change 
of  aolr,  1-.  inf.  p.  1034. 

The  authority  of  a  soir  oonfinues  after  judgment  in  an  action  to  the 
extent  of  binding  his  client  by  a  compromise  (see  Butler  v.  Knight,  L.  R.  2 
Ex.  109),  or  for  the  purpose  of  being  served  wth  notice  of  appeal :  Delapole 
V.  Dick,  29  Ch.  D.  351 ;  and  by  O.  vii,  3,  until  the  notice  of  change  has  been 
filed  in  the  Central  Office  or  in  the  District  Registry,  the  former  solr  shall  be 
considered  the  solr  of  the  party  until  the  final  conclusion  of  the  cause  or 
matter  in  the  High  Court  or  the  Court  of  Appeal ;  but  when  execution  has 
been  levied  the  solr  is  functus  officio,  and  cannot,  without  special  instructions, 
engage  in  proceedings  in  interpleader :  James  v.  Bicknell,  20  Q.  B.  D.  164. 

Costs  incurred  subsequentlj'  to  the  death  of  the  client,  but  before  the  solrs 
received  notice  of  it,  were  disallowed  :  Pool  v.  P.,  58  L.  J.  P.  D.  67  ;  61 
L.  T.  401. 

It  is  not  within  the  scope  of  the  implied  authority  of  a  solr  of  a  judgment 
creditor  issuing  a  fi.  fa.  to  direct  the  sheriff  to  seize  particular  goods : 
Smith  V.  Real,  9  Q.  B.  D.  340,  C.  A. ;  Cordery,  96,  145. 

When  money  is  directed  to  be  paid  out  to  solrs,  and  the  judgment  is 
reversed  on  appeal,  to  which  the  solrs  are  not  parties,  there  is  no  jurisdiction 
to  order  them  to  refund,  as  the  client  is  the  responsible  partv  :  Lydney  and 
Wigpool  Co.  V.  Bird,  33  Ch.  D.  85,  C.  A. 

Where  a  solr  has  received  costs  payable  to  his  client,  with  knowledge 
that  an  appeal  is  pending,  he  cannot,  in  the  absence  of  misconduct  or  under- 
taking to  pay,  be  ordered  personally  to  repav  :  Hood-Barrs  v.  Grossman, 
[1897]  A.  0.  172,  H.  L.,  affirming  C.  A.,  [1896]  1  Q.  B.  610  (nam.  Hood- 
Barrs  V.  Reriot). 

The  mere  fact  that  a  solr  is  in  possession  of  a  mortgage  deed  executed  by 
his  client,  does  not  authorize  him  to  receive  the  mortgage  money  for  the 
client :  Exp.  Swinhanhs,  Ee  Shanks,  11  Ch.  D.  525,  C.  A.  ;  but  by  the  Con- 
veyancing Act,  1881,  s.  56,  "  where  a  solr  produces  a  deed  having  in  the 
body  thereof,  or  indorsed  thereon,  a  receipt  for  consideration  money  or 
other  consideration,  the  deed  being  executed,  or  the  indorsed  receipt  being 
signed,  by  the  person  entitled  to  give  a  receipt  for  that  consideration,  the 
deed  shall  be  sufficient  authority  to  the  person  liable  to  pay  or  give  the  same 
for  his  payment  or  giving  the  same  to  his  solr,  without  the  solr  producing 
any  separate  or  other  direction  or  authority  in  that  behalf  from  the  person 
who  executed  or  signed  the  deed  or  receipt."  This  section  does  not  alter 
or  enlarge  the  powers  of  trustees  as  to  giving  an  authority  to  an  agent  to 
receive  purchase-money  for  them,  and  therefore,  in  the  absence  of  special 
circumstances,  a  purchaser  could  insist  upon  paying  the  money  to  the 
trustees  personally,  or  to  their  joint  account  at  a  bank  designated  by 
them :  Be  Bellamy,  24  Ch.  D.  387,  C.  A. ;  and  see  Day  v.  Woolivich  Equit- 
able Building  Sac,  40  Ch.  D.  491,  494.  But  by  the  Trustee  Act,  1893,  s.  17 
(replacing  sect.  2  of  the  Trustee  Act,  1888),  sub-sect.  1,  a  trustee  may 
"  appoint  a  solr  to  be  his  agent  to  receive  and  give  a  discharge  for  any 
money  or  valuable  consideration  or  property  receivable  by  the  trustee 
under  the  trust,  by  permitting  the  solr  to  have  the  custody  of,  and  to 
produce,  a  deed  containing  any  such  receipt  as  is  referred  to  in  sect.  56  of 
the  Conveyancing  Act,  1881 ;  and  a  trustee  shall  not  be  chargeable  with 
breach  of  trust  by  reason  only  of  his  having  made  or  concurred  in  making 
any  such  appointment ;  and  the  producing  of  any  such  deed  by  the  solr 
shall  have  the  same  vahdity  and  effect,  under  the  said  section,  as  if  the  person 
appointing  the  solr  had  not  been  a  trustee."  This  enactment  does  not  enable 
trustees  to  appoint  one  of  themselves  to  receive  purchase-money ;  and, 
semble,  if  the  money  is  to  be  paid  to  them  directly,  the  purchaser  can 
require  all  of  them  to  attend  personally  to  receive  it :  Be  Flower,  27  Ch.  D.  592. 

Production  of  the  deed  pursuant  to  sect.  56  of  the  Conveyancing  Act  is 
"  equivalent  to  a  special  authority  given  to  the  solr  to  receive  the  money  "  : 
Be  Bellamy,  sup. ;  and  the  person  producing  the  deed  must  be  the  solr 
acting  for  the  party  to  whom  the  money  is  expressed  to  be  paid  :   Day  v. 
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Woolwich  Equitable  Building  Soc,  40  Ch.  D.  491 ;  but  see  King  v.  Smith, 
[1900]  2  Ch.  425,  referring  to  Hood  and  Ohallis,  5th  ed.  138  (p.  151  of  7th  ed.), 
as  to  the  right  and  duty  of  the  person  paying  the  money  to  assume  that  the 
solr  producing  the  deed  is  acting  as  soir  for  the  person  having  power  to 
give  a  discharge. 

The  appointment  of  the  solr  and  permission  as  to  the  custody  must  be 
made  and  given  by  the  trustee  personally,  and  not  by  attorney  under  a 
power :  Be  Hetling  and  Merton,  [1893]  3  Ch.  269,  C.  A. 

By  the  Trustee  Act,  1893,  s.  17,  sub-sect.  2,  "  a  trustee  may  appoint  a 
banker  or  solr  to  be  his  agent  to  receive  and  give  a  discharge  for  any  money 
payable  to  the  trustee  under  or  by  virtue  of  a  policy  of  assurance,  by  per- 
mitting the  banker  or  solr  to  have  the  custody  of  and  to  produce  the  poUoy 
of  assurance  with  a  receipt  signed  by  the  trustee  "  ;  but  (sub-sect.  3)  the 
trustee  is  to  be  liable  in  respect  of  the  money  in  case  he  permits  it  to  remain 
in  the  hands  or  under  the  control  of  the  banker  or  solr  longer  than  is  reason- 
ably necessary ;  but  to  bring  this  sub-section  into  operation  circumstances 
must  be  such  that  the  trustee  knew  or  ought  to  have  known  of  the  receipt 
of  the  money  :  Re  Sheppard,  De  Brimont  v.  Harvey,  [1911]  1  Ch.  50. 

The  solr  to  a  person  having  the  conduct  of  a  sale  by  the  Court  has  autho- 
rity to  receive  from  the  auctioneer  the  amount  of  the  deposit  for  the  purpose 
of  paying  it  into  Court :  Biggs  v.  Bree,  51  L.  J.  Ch.  263  ;  46  L.  T.  8  ;  30 
W.  R.  278,  C.  A. 

The  Pit's  solr  has  authority  to  consent  to  add  a  co-Pit  under  O.  xvi,  11  : 
Cox  V.  James,  19  Ch.  T>.  55. 

A  solr  was  not  liable  to  recompense  a  party  for  loss  sustained  through  Managing 
the  fraudulent  act  of  his  managing  clerk  when  the  managing  clerk  was  clerk, 
not  acting  within  the  scope  of  his  authority  as  managing  clerk :  Lloyd  v. 
Grace  Smith  &  Co.,  [1911]  2  K.  B.  489,  C.  A. 

When  a  solr  puts  his  managing  clerk  in  his  place  to  conduct  a  matter, 
notice  of  an  act  of  bankruptcy  to  the  clerk  is  notice  to  the  solr :  Exp, 
M'Oowan,  Re  Ashton,  39  W.  R.  320  ;  64  L.  T.  28  ;  8  Morrell,  72  ;  and  see 
Brewin  v.  Briscoe,  28  L.  J.  Q.  B.  329  ;  2  E.  &  E.  116  ;  7  W.  R.  584  ;  Pike 
V.  Stevens,  12  Q.  B.  465. 

If  several  Defts  separately  retain  a  solr,  each  is  liable  only  for  his  share  Separate  or 
of  the  general  costs  :   Re  Colquhoun,  5  D.  M.  &  G.  35  ;   and  see  Frazer  v.  Joint  retainer 
Thompson,  1  Giff.  337  ;    Anderson  v.  Boynton,  13  Q.  B.  308 ;    Re  Allen,  "°^**' 
Dames  v.  Chatwood,  11  Ch.  D.  244 ;  and  in  strictness  the  right  of  each  is  to 
have  the  solr's  bill  taxed  without  serving  any  other  person  than  the  solr  : 
Re  Salaman,  [1894]  2  Ch.  201,  C.  A.,  ante,  p.  263. 

But  when  it  is  a  joint  retainer,  as  by  two  or  more  trustees,  the  whole  bill 
of  costs  can  be  enforced  against  either  of  them  :  Watson  v.  Row,  18  Eq.  680 ; 
Smith  V.  Dale,  18  Ch.  D.  516. 

Separate  liability  must  have  been  asserted  by  the  clients  at  the  trial  of 
an  action  against  them  for  his  costs  by  the  solr,  and  cannot  be  raised  for 
the  first  time  on  taxation  :  Burridge  v.  Bellew,  32  L.  T.  807. 

In  general,  separate  solrs  retained  by  the  same  clients  in  the  same  business, 
being  jointly  responsible  share  the  profits  equally  :  Robinson  v.  Anderson, 
7D.  M.  G.  239;  20  Beav.  98. 

A  solr  employed  in  trust  business  is  solr  for  the  trustees  personally,  and  Trust  busi- 
has  no  direct  claim  on  the  estate  for  costs :  Staniar  v.  Evans,  34  Ch.  D.  470.  "^^^• 

A  trustee  may  retain  a  solr  on  the  terms  that  he  is  to  look  only  to  the 
trust  estate  for  payment :  Blyth  v.  Fladgate,  [1891]  1  Ch.  337,  359. 

A  solr  employed  by  trustees  is  not  thereby  ipso  facto  authorized  to  accept 
notice  on  their  behalf  of  incumbrances  created  by  a  c.  q.  t.  :  Saffron  Walden 
Bldg.  Soc.  V.  Rayner,  14  Ch.  D.  406,  C.  A. ;  Arden  v.  A.,  29  Ch.  D.  702,  709. 

A  solr  retained  for  the  purpose  of  bringing  an  action  is  not  justified  in  Comproniise. 
compromising  his  client's  claim  before  action  brought :  Macaulay  v.  Polley, 
[1897]  2  Q.  B.  122,  C.  A.  '        _ 

A  solr  cannot  pledge  his  client's  credit  to  counsel,  so  as  to  enable  counsel  Counsel's 
to  recover  from  the  client :  Mostyn  v.  Jf.,  5  Ch.  457  ;  Hobart  v.  Butler,  9  Ir.  fees. 
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C.  L.  157.  The  Rules  of  Etiquette  are  not  binding  on  a  lay  client,  and  the 
client  may  refuse  to  pay  all  items  in  a  bill  of  costs  in  connection  with  the 
employment  of  a  counsel  briefed  against  the  express  wishes  and  without 
the  authority  of  the  client :  In  re  Harrison,  [1908]  1  Ch.  282 ;  and  as  to 
counsel's  fees,  see  Vol.  I.  pp.  290^ — 292. 

NOTICE  TO  SOLICITOR — CONVEYANCING  ACT,   1882. 

By  the  Conveyancing  Act,  1882  (45  &  46  V.  c.  39),  s.  3,  it  is  provided  that 
"  a  purchaser  shall  not  be  prejudicially  affected  by  notice  of  any  instrument, 
fact,  or  thing,  unless  (i. )  it  is  within  his  own  knowledge,  or  would  have  come 
to  his  knowledge  if  such  inquiries  and  inspections  had  been  made  as  ought 
reasonably  to  have  been  made  by  him  ;  or  (ii.)  in  the  same  transaction  with 
respect  to  which  a  question  of  notice  to  the  purchaser  arises,  it  has  come  to 
the  knowledge  of  his  counsel,  as  such,  or  of  his  solr  or  other  agent,  as  such, 
or  would  have  come  to  the  knowledge  of  his  solr  or  other  agent,  as  such,  if 
such  inquiries  and  inspections  had  been  made  as  ought  reasonably  to  have 
been  made  by  the  solr  or  other  agent."  The  section  is  not  to  exempt  a  pur- 
chaser from  any  liability  under  any  covenant  or  provision  contained  in  the 
instrument  under  which  his  title  is  derived  mediately  or  immediately,  but  it 
applies  to  purchases  made  either  before  or  after  the  commencement  of  the  Act. 
The  doctrine  of  the  law  on  this  subject  is  now  nearly,  if  not  quite,  confined 
within  the  limits  of  this  section  :  Molyneux  v.  Hawtrey,  [1903]  2  K.  B.  487. 

The  section  does  not  affect  the  ordinary  rule  that  a  purchaser  cannot  avoid 
constructive  notice  by  omitting  to  investigate  the  title  to  the  property : 
Patman  v.  Harland,  17  Ch.  D.  353  ;  or  set  up  the  legal  estate  as  against  the 
title  of  a  third  person  when  he  himself  "  did  not  take  the  usual  ordinary 
precaution  to  make  inquiry  about  it,  but  was  content  to  accept  the  title,  to 
take  a  conveyance,  and  to  advance  his  money  without  inquiry  of  any  sort  or 
kind  "  :  Oainsborough  v.  Watcombe  Terra  Cotta  Co.,  54  L.  J.  Ch.  994 ;  53 
L.  T.  116  (and  see  Oliver  v.  Hinton,  [1899]  2  Ch,  264,  C.  A.) ;  Berwick  & 
Co.  V.  Price,  [1905]  1  Ch.  632 ;  but  it  was  intended  to  remedy  the  evil 
consequences  of  such  a  doctrine  as  that  in  Hargreaves  v.  Bothwell,  1  Ke. 
154,  160 ;  whereby,  where  a  solr  had  acted  in  a  former  transaction  with 
reference  to  the  estate,  "  notice  was  imputed  to  the  client  if  there  was  such 
a  distance  only  between  the  former  transaction  and  the  present  trans- 
action in  which  he  was  engaged  as  left  the  Court  under  the  impression — 
it  could  not  be  more  than  an  impression — that  the  solr  had  actually  re- 
membered the  former  transaction  ;  and  in  that  way  knowledge  was 
.  imputed  to  the  solr,  and  through  the  solr  notice  was  imputed  to  the  client  "  : 
Be  Cousins,  31  Ch.  D.  671,  676. 

CHANGING  SOLICITOB. 

Under  the  former  practice  a  party  could  not  change  his  solr  except  by 
order  on  motion  or  petition  of  course,  and  until  such  order  was  obtained  and 
served,  and  notice  thereof  given  to  the  clerk  of  records  and  writs,  the  former 
solr  was  considered  as  the  solr  of  the  party. 
Notice  to  be       But  by  O.  vn,  3,  a  party  suing  or  defending  shall  be  at  Uberty  to  change 
filed.  his  solr  in  any  cause  or  matter  without  an  order  for  that  purpose,  upon 

notice  of  such  change  being  filed  in  the  Central  Office,  or  in  the  District 
Registry,  if  the  cause  or  matter  is  proceeding  therein  ;  but  until  such  notice 
is  filed,  and  a  copy  thereof  served,  and  (in  causes  or  matters  pending  in  the 
Ch.  Div.)  left  in  the  Chambers  of  the  Judge  to  whom  the  cause  or  matter  is 
assigned,  the  former  solr  shall  be  considered  the  solr  of  the  party  until  the 
final  conclusion  of  the  clause  or  matter,  whether  in  the  High  Court  or  in  the 
Court  of  Appeal.  It  is  peremptory  that  the  notice  required  by  this  lule 
should  be  given  :  Hunt  v.  Fineburg,  22  Q.  B.  D.  259,  C.  A.,  in  which  case 
the  action,  having  been  dismissed  at  the  trial  by  reason  of  the  name  of  the 
former  solr  (who  had  been  suspended  from  practising)  still  appearing  on  the 
record,  was  reinstated  upon  the  terms  of  the  Pit  paying  the  costs  thrown 
away.    For  forms  of  notice,  see  D.  C.  F.  1039. 
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Where  there  had  been  a  joint  retainer  by  several  co-Pits,  an  order  to  Joint 
change  the  solr  on  the  application  of  one  or  more  of  them  was  irregular :  retainer. 
Norwich  and  Norfolk  Building  Soc,  22  W.  R.  856  ;    Wedderburn  v.  W.,  17 
Beav.  158.     For  form  of  application  by  oo-Plt  to  appoint  solr  for  separate 
application,  see  D.  C.  P.  1040. 

The  conduct  of  a  consolidated  action,  where  some  of  the  co-Pits  had 
applied  to  change  their  solr,  was  given  to  those  Pits  who  had  not  so  applied, 
and  those  applying  were  made  Defts,  though  their  claim  was  larger  : 
Holden  v.  Silkstone,  cfcr;.  Co.,  30  W.  R.  98. 

In  Waldon  v.  Thompson,  6  Eq.  7,  the  record  and  writs  clerk  was  directed 
to  file  a  bill  by  two  Pits,  although  the  indorsement  stated  that  it  was  filed 
by  a  firm  of  London  solrs  as  agents  on  behalf  of  two  solrs  not  in  partnership 
and  acting  jointly  for  Pits. 

In  ease  of  refusal  to  appoint  a  new  solr,  the  opposite  parties  may  sue  out  Refusal  to 
a  stibpcena  for  the  naming  of  a  solr  :   Gibson  v.  Ingo,  2  Ph.  402  ;   Dean  v.  appoint  new 
Lethbridqe,  26  Beav.  397.     See  D.  C.  F.  1041.  solr. 

Where  the  Deft's  solr  had  been  struck  off  the  rolls,  and  the  Deft  could  not  Solr  struck 
be  served  personally,  the  Court  allowed  substituted  service  on  the  Deft  of  off  the  rolls, 
the  subpoena  to  name  a  new  solr  :  Hamilton  v.  Thomas,  1883,  W.  N.  31. 

A  direction  by  a  testator  that  liis  solr  shall  be  solr  to  the  estate,  and  to  Solr  ap- 
the  trustees  in  carrying  out  the  trusts  of  the  will,  will  not  bind  the  trustees  pointed  by 
to  continue  to  employ  such  solr :   Foster  v.  Elsley,  19  Ch.  D.  518.  testator. 

The  exoror  admor  of  a  deceased  sole  Pit,  or  any  new  sole  Pit  coming  in  Death  of  sole 
by  change  of  interest,  need  not  employ  the  former  solr  in  the  cause  ;   but,  Pit. 
semhle,  notice  should  be  given  under  0.  vii,  3. 

Where  the  suit  of  a  Pit  become  bankrupt  is  continued  by  his  assignee,  the  Bankruptcy 
assignee  is  under  no  obligation  to  employ  the  same  solr  :  Simmcnds  v.  0.  E.  of  sole  Pit. 
By.  Co.,  3  Ch.  797. 

The  former  practice  at  law  did  not  allow  a  solr  to  be  changed  unless  his  As  to  costs 
costs  were  paid  :  Witt  v.  Ames,  11  W.  R.  751  ;  8  L.  T.  425  ;  but,  following  on  change, 
the  practice  in  equity,  the  order  will  now  be  made  in  all  Divisions  of  the 
High  Court,  without  any  provision  for  payment  of  his  costs  :  Grant  v. 
Holland,  3  C.  P.  D.  180;  but  a  wife,  petitioner  in  a  suit  for  judicial  separa- 
tion, cannot  by  merely  giving  notice  of  change  of  solrs  deprive  the  solr 
who  has  hitherto  represented  her  in  the  suit  of  his  right  to  carry  in  his 
bill  and  to  taxation  in  the  Divorce  Division,  so  as  to  compel  him  to  have 
recourse  to  a  common  law  action  against  the  husband  for  necessaries : 
Jinks  V.  Jinks,  [1911]  P.  120. 

And  where  parties  to  a  matrimonial  suit  have  returned  to  cohabitation 
a  sob,  who  has  actsd  for  the  wife,  is  entitled  to  object  to  an  order  for 
the  dismissal  of  the  wife's  petition  unless  provision  is  made  for  his  costs, 
and  the  proceedings  may  be  stayed  psnding  the  carrjring  in  of  the  bill 
and  taxation  of  his  costs :  Jinks  v.  Jinks,  sup. 

Where,  after  a  change  of  solrs,  an  action  is  remitted  to  the  County  Court,  Admon 
the  former  solr  does  not,  by  virtue  of  County  Courts  Act,  1888,  s.  118,  lose  remitted 
his  right  to  costs  on  the  High  Court  scale  :    Boydell  v.  Millar,  60  L.  J.  Q.  B.  to  County 
251  ;   39  W.  R.  335  ;   64  L.  T.  299.  Court. 

As  to  the  obligation  of  a  displaced  solr  to  hand  over  documents  to  his 
successor,  v.  inf.  p.  1041. 

And  as  to  the  practice  generally  on  change  of  solr,  see  Dan.  1703  et  seq. 


Section  II. — Solicitor's  Lien. 

(l.)    LIEN   ON   PAPERS. 

1.  Changing  Solr — Lien  on  Papers — Delivery. 
The  Pit  H.  having  filed  a  notice  to  change  his  solr  in  this  action. 
Order  that  Y.  [the  present  solr]  do,  within  seven  days  after  service  of 
this  order,  deliver  up,  on  oath,  to  the  Pit  H.,  or  to  Messrs.  X.  as  his 
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solrs,  the  papers  in  this  action,  and  all  other  deeds,  papers  and  writings 
whatsoever  in  his  custody  or  power  belonging  to  the  Pit,  or  in  anywise 
relating  to  this  action,  the  said  X.  undertaking  to  hold  the  same  sub- 
ject to  Y.'s  lien,  if  any,  for  what  shall  be  found  due  to  him  in  any 
taxation  of  costs  in  this  action. 

2.  Sok  to  hand  Papers  to  New  Solr,  subject  to  Lien,  and  undertaking 

to  return  them. 
And  the  said  A.  [new  solr'\  undertaking  to  prosecute  this  cause  on 
behalf  of  the  Pit  [or  if  client  Deft,  act  on  behalf  of  the  Deft  in  this 
cause],  with  all  due  diligence,  and  undertaking  that  such  briefs  of 
pleadings  in  this  cause,  office  and  other  copies,  deeds,  papers,  docu- 
ments, and  proceedings,  as  shall  be  delivered  to  him  under  this  order, 
shall  be  received  by  him  without  prejudice  to  any  right  of  lien  ;  and 
shall  be  returned  undefaced  within  ten  days  after  the  hearing  of  this 
action  [or  until  this  action  shall  be  disposed  of)  or  after  he  shall  at 
any  time  cease  or  decline  diligently  to  prosecute  [or  act  on  behalf  of 
the  Deft  in]  this  action  ;  Order  that  the  said  B.  [late  solr'\  do  deliver 
over  to  the  said  A.  all  such  briefs  of  pleadings  in  this  action,  office 
and  other  copies,  and  all  such  other  deeds  and  papers,  documents,  and 
proceedings  in  or  connected  with  this  action,  as,  upon  inspection,  the 
said  A.  shall  deem  necessary  upon  the  Pit's  behalf  for  the  further 
prosecution  of  this  action  [or  to  enable  him  to  act  as  aforesaid  for  the 
Deft] ;  (And  the  said  A.  is  to  be  at  liberty  to  add  his  costs  of  this 
application  to  his  costs  already  incurred.) — Liberty  to  apply. — See 
Cane  v.  Martin,  M.  E.,  16  July,  1840,  B.  1519  ;  2  Beav.  84,  on  petition 
of  Pit ;  Englehart  v.  Ordell,  V.-C.  S.,  11  May,  1854,  A.  905,  on  motion 
of  Deft ;  and  costs  to  be  costs  in  the  action. 

3.  Pit's  Solr  to  hand  Papers  to  Solr  of  Creditor  conducting  Action. 
"Order  that  F.,  the  solr  of  the  Pit,  do  within  &c.,  deliver  to  S. 

[creditor],  or  to  D.,  his  solr,  the  several  judgments,  orders,  and  office  and 
other  copies  relating  to  or  made  in  these  actions  or  either  of  them,  in 
his  possession  or  power,  the  said  S.  by  his  counsel  undertaking  to  hold 
the  same  .subject  to  such  lien  as  the  Pit  or  the  said  F.,  or  any  solr  the 
Pit  may  have  employed  from  time  to  time,  shall  be  lawfully  entitled 
to  thereon  ;  And  it  is  ordered  that  the  said  S.  (his  solrs  and  agents) 
be  at  liberty  at  all  seasonable  times,  and  on  giving  reasonable  notice, 
to  inspect  at  the  office  of  the  said  F.  all  the  briefs  and  drafts  in  his 
custody  relating  to  the  matters  in  question  in  these  actions."- — See 
Baron  Alvanley  v.  Kinnaird,  V.-C,  23  June,  1842,  A.  1133;  8  Jur.  114. 

4.  Delivery  of  Papers — Security  by  Lodgment  in  Court — Lien  on 

Fund. 
Order  that  the  Pits  be  at  liberty  to  lodge  in  Court,  as  directed  in 
the  schedule  hereto,  £1000  ;  And  it  is  ordered  that  the  Deft  do  have 
the  same  lien  (if  any)  on  the  fund  so  lodged  as  he  has  on  the  papers  of 
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or  belonging  to  the  Pits,  or  relating  to  the  property  thereof  in  his 
custody  or  power,  which  he  shall  deliver  up  pursuant  to  this  order  ; 
And  it  is  ordered  that  upon  such  lodgment  being  made,  the  Deft  do 
deliver  to  the  Pits  on  oath  all  books,  minute  books,  books  of  account, 
rentals,  maps,  bills,  receipts,  vouchers,  leases  and  counterparts 
securities,  muniments,  pleadings,  affidavits,  exhibits,  briefs,  office 
copies,  records  and  papers,  of  or  belonging  to  the  Pits,  relating  to  the 
property  thereof  in  his  custody  or  power,  and  all  briefs  &c.  in  his 
custody  or  power  necessary  to  enable  the  clerk  of  the  Pits  to  instruct 
counsel,  and  do  all  necessary  acts  for  the  purpose  of  prosecuting  the 
appeal  in  the  action  A.  v.  B. — Pits  to  pay  Deft's  costs.— {Add  Lodg- 
ment Schedule.^ — ^See  Newington  Local  Board  v.  Eldridge,  25  July, 
1879,  B.  2691 ;  S.  C,  12  Ch.  D.  349,  C.  A. 

5.  Delivery  of  Papers  hy  Solr  without  Prejudice  to  Taxation  and  Lien, 

the  Client  giving  Security,  and  undertaking  to  produce  them. 

"  Order  that  B.  and  C.  [clients],  or  one  of  them,  do  on  or  before  &c., 
lodge  the  sum  of  £ —  in  Court  as  directed  in  the  schedule  hereto,  with- 
out prejudice  to  the  taxation  of  the  bill  of  fees  and  disbursements  of 
the  said  D.,  directed  by  the  order  dated  &c.  ;  And  it  is  ordered  that 
the  said  D.,  do  within  two  days  after  notice  to  him  of  such  payment, 
deliver  up  to  the  said  B.  and  C,  or  one  of  them,  or  to  their  solrs,  all 
deeds,  books,  papers,  and  writings  in  his  custody  or  power  belonging 
to  the  said  B.  and  C,  as  directed  by  the  order  dated  &c.,  the  said  B. 
and  C.  by  their  counsel  undertaking  to  produce  to  the  taxing  master  at 
all  proper  times  (and  seasons)  all  or  any  of  such  deeds,  books,  papers, 
and  writings  as  by  the  said  taxing  master  they,  or  either  of  them, 
shall  be  required  ;  But  this  order  is  without  prejudice  to  the  lien 
(if  any)  of  the  said  D.  upon  such  deeds,  books,  papers,  and  writings 
for  costs  alleged  to  be  due  to  him,  the  said  D.,  from  the  estate  of  A. 
deceased." — No  costs  to  D.  of  this  application. — See  Re  Jewitt,  M.  R., 
25  July,  1864,  A.  1801  ;  34  Beav.  22.— [AM  Lodgment  Schedule, 
heading  account  as  follows :  "  The  account  of  B.,  C,  and  D."] 

6.  Delivery  of  Deeds  &c.,  relating  to  Action  hut  retaining  Solr's  Lien. 

Order  that  E.  P.  (solr)  do  deliver  to  M.  N.,  the  present  solr  of  the 
Pit,  upon  oath  if  required,  a  list  of  all  the  deeds,  papers,  and  writings 
relating  to  this  action  which  are  in  the  custody  or  power  of  the  said 
E.  F. ;  And  it  is  ordered  that  the  said  E.  F.  do  deliver  to  the  said 
M.  N.  such  of  the  said  deeds,  papers,  and  writings  in  his  possession, 
custody,  or  power  as  may  from  time  to  time  be  required  by  the  said 
M.  N.  for  the  carrying  on  of  the  proceedings  in  this  action,  the  neces- 
sity for  such  delivery  to  be  determined  by  the  Judge  in  Chambers  in 
case  the  parties  differ,  such  deeds  &c.,  to  be  retained  by  the  said  M.  N., 
subject  to  the  lien  (if  any)  of  the  said  E.  F.  for  costs. — Re  Hutchinson, 
H.  V.  Norwood,  North,  J.,  4  June,  1886,  A.  868  ;  S.  C,  34  W.  R.  637  ; 
54  L.  T.  842. 
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NATURE   AND   EXTENT   OF  LIEN. 

A  solr  has  a  right  to  hold  papers  of  his  client  which  have  come  to  him 
in  the  course  of  business  in  his  professional  capacity  until  his  bill  is 
paid. 

As  to  the  nature  and  extent  of  this  lien,  which  cannot  be  actively  enforced, 
and  is  subject  to  the  same  rights  and  equities  to  which  the  papers  were  in  the 
hands  of  the  client,  see  Stedman  v.  Webb,  4  My.  &  Cr.  346  ;  Bozon  v.  Bolland, 
lb.  354 ;  OluUon  v.  Pardon,  T.  &  R.  304 ;  Moksworth  v.  Bobbins,  2  J.  &  Lat. 
358  ;  Pelly  v.  Wathen,  1  D.  M.  &  G.  16 ;  7  Ha.  351 ;  Blunden  v.  Desart,  2  Dr. 
&  War.  405  ;  Be  Capital  Fire  Insurance  Co. ,  24  Ch.  D.  408, 0.  A. ;  Be  Qalland, 
31  Ch.  D.  296,  C.  A.  ;  Be  Llewellin,  [1891]  3  Ch.  145  ;  Be  Hawkes,  Ackerman 
v.  Lochhart,  [1898]  2  Ch.  1,  C.  A.,  post,  p.  1041. 

And  that  the  lien  may  be  asserted  though  the  debt  is  statute-barred,  see 
Be  Carter,  C.  v.  C,  55  L.  J.  Ch.  230  ;  34  W.  R.  57  ;  53  L.  T.  630 ;  Be  Brom- 
head,  5  D.  &  K.  52  ;  Be  Murray,  1867,  W.  N.  190. 

It  extends  only  to  taxable  costs,  charges,  and  expenses,  including  all 
disbursements  which  can  be  moderated  by  the  taxing  master,  and  are  not 
necessarily  allowed  in  full  on  being  vouched,  but  it  does  not  include  ordinary 
advances  :  Be  Taylor,  Stileman  and  Underwood,  [1891]  1  Ch.  D.  590  ;  thus, 
it  includes  the  costs  of  a  reference  to  tax  the  solr's  bill :  Be  Hanbury,  1896, 
W.N.  241;  75L.  T.  449;  65  L.  J.  Ch.  678  ;  or  of  an  action  to  recover  the 
amount :  Lambert  v.  Buckmaster,  2  B.  &  C.  616  ;  but  not  charges  by  him  as 
land  agent  or  otherwise  extra  professionally  :  Be  Walker,  Meredith  v.  W., 
68  L.  T.  517  ;  Cordery,  357. 

[f  by  the  decree  the  client  has  been  ordered  to  deliver  up  deeds,  &c.,  the 
solr  with  whom  they  have  been  deposited  for  the  purposes  of  the  suit  cannot, 
on  the  ground  of  his  lien,  withhold  delivery :  Bell  v.  Taylor,  8  Sim.  216 ; 
Baker  v.  Henderson,  4  Sim.  27  ;  seciis,  if  the  deeds  have  been  deposited  with 
the  solr  for  general  purposes  as  well  as  the  purposes  of  the  suit :  Warburton 
V.  Edge,  9  Sim.  508  ;  and  see  Young  v.  English,  7  Beav.  10. 

And  .similarly,  upon  payment  of  a  mortgage  debt  and  mortgagee's  costs, 
the  mortgagee's  solr  cannot  retain  the  mortgagor's  title  deeds  on  the  ground 
of  his  general  lien  for  independent  business  done  by  him  as  solr  for  the  mort- 
gagor :  Be  Moseley,  15  W.  R.  975  ;  Be  Long,  Exp.  Fuller,  16  Ch.  D.  617  ;  or 
for  costs  due  for  work  done  relating  to  the  mortgaged  property  during  the 
continuance  of  the  mortgage  :  Be  Llewellin,  [1891]  3  Ch.  145. 

A  solr  acting  for  both  parties  in  a  mortgage  transaction  cannot,  after 
execution  of  the  mortgage,  retain  the  title  deeds  in  respect  of  his  lien  for  costs 
due  from  the  mortgagor :  Be  Snell,  6  Ch.  D.  105  ;  Pratt  v.  Vizard,  5  B.  &  Ad. 
511 ;  Be  Taylor,  Mason  v.  T.,  10  Ch.  D.  729  ;  Macfarlane  v.  Lister,  37  Ch.  D. 
88  ;  Exp.  Quinn,  Be  Nicholson,  53  L.  J.  Ch.  302  ;  49  L.  T.  811 ;  32  W.  R. 
296 ;  but  as  against  the  mortgagor  his  lien  continues  subject  to  the  mort- 
Be  Walker,  Meredith  v.  W.,  sup. 

Having  acted  for  an  admor,  the  solr  can,  until  paid,  retain  the  papers  as 
against  the  admor  de  bonis  nan  :  Be  Watson,  53  L.  J.  Ch.  305 ;  38  W.  R.  477  ; 
50  L.  T.  205. 

As  to  the  lien  of  the  solrs  of  a  deceased  exor  and  trustee  who  has  a  claim 
upon  the  estate,  see  Turner  v.  Letts,  7  D.  M.  &  G.  243 ;  20  Beav.  185 ; 
Christian  v.  Field,  2  Ha.  177  ;  and  see  Home  v.  Shepherd,  3  Jur.  N.  S.  806  ; 
26  L.  J.  Ch.  817. 

The  lien,  unless  limited  by  special  agreement,  is  general,  and  not  confined 
to  the  particular  occasion  on  which  the  papers  were  delivered :  Be  Messenger, 
3Ch.D.317;  Colmerv.  Ede,  19W.B,.318  ;  40L.  J.  Ch.  185;  23L.T.884; 
Exp.  Sterling,  16  Ves.  257  ;  but  it  is  limited  to  what  is  due  to  the  solr  qua 
solr,  and  does  not  include  all  sums  of  money  due  from  the  client :  Be  Qalland, 
31  Ch.  D.  296,  C.  A. ;  Warrall  v.  Johnson,  2  J.  &  W.  214,  218  ;  Be  Walker, 
Meredith  v.  If.,  86  L.  T.  517. 

And  see  CMmpney  v.  Burland,  19  W.  R.  913  (L.  J.),  where  a  charge  for 
general  costs  was  negatived  by  the  terms  of  the  memorandum. 
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The  lien  does  not  arise  unless  the  documents  have  been  received  by  the 
soir  as  such  :  Vaughan  v.  Vanderstegen,  2  Drew.  409 ;  Oibson  v.  May,  4 
D.  M.  &  G.  512  ;  and  see  Fish.  Mort.  s.  632. 

A  solr,  clerk  to  a  local  board,  is  not  deprived  of  his  lien  against  them  as 
their  solr  because  ho  is  also  their  servant :  Newington  Local  Board  v.  Eldridge, 
12  Ch.  D.  349,  C.  A. 

The  lien  applies  not  only  to  papers,  but  to  other  articles,  e.g.,  books  Lien  upon 
delivered  to  the  solr  for  the  purposes  of  the  action  :  Friswell  v.  King,  15  Sim.  wh*t 
191 ;  but  not  to  personal  chattels  not  under  the  control  of  the  Court,  nor  in 
the  possession  of  the  solr :  see  Savage  v.  James,  I.  R.  9  Eq.  357  ;  nor  to  deeds 
in  possession  of  the  solr  as  mortgagee  from  his  client :  Sheffield  v.  Eden, 
10  Ch.  D.  291 ;  nor  to  documents  never  held  by  the  solr  on  contract,  or  in 
any  other  way  as  solr :  Be  Long,  Exp.  Fuller,  16  Ch.  D.  617  ;  and  a  solr  who 
prepares  a  marriage  settlement  has  no  lien  upon  it  for  his  costs  against  the 
trustees  :  Be  Laiurance,  Bowker  v.  Austin,  [1894]  1  Ch.  556. 

The  Hen  attaches  to  a  policy  of  assurance  without  the  necessity  of  giving 
notice  to  the  assurance  ofBce  :  W.  of  England  Bank  v.  Batchelor,  51  L.  J.  Ch. 
199  ;  46  L.  T.  132  ;  30  W.  R.  364. " 

It  may  be  assigned  with  the  debt  in  respect  of  wliich  it  is  claimed  :  Bull  v.  Capable  of 
Faulkner,  2  D.  &  S.  772.  assignment. 

A  transfer  of  the  "  goodwill  "  of  a  solr's  business  does  not,  per  se,  carry 
the  right  to  possession  of  the  client's  papers  :  James  v.  James  and  Bendall, 
37  W.  R.  495  ;  Cordery,  242. 

The  lien  on  papers  of  a  limited  co.  is  subject  to  the  Companies  (Consoli-  Solr  of  co. 
dation)  Act,  1908,  and  the  co.'s  articles  of  association :  and  the  directors  have 
no  power  to  create  any  lien  on  the  share  register  and  minute  books  ;  and 
the  solr  cannot  assert  his  lien  against  documents  which  come  to  his  hands 
pending  the  winding  up  of  the  co.  in  such  a  way  as  to  interfere  with  the 
prosecution  of  the  winding-up ;  but  the  winding-up  order  does  not,  ipso 
facto,  defeat  any  valid  pre-existing  lien  :  Be  Capital  Fire  Ins.  Assoc,  24 
Ch.  D.  408,  C.  A. ;  as  to  the  effect  of  the  appointment  of  a  receiver,  see 
In  re  British,  Tea  Table  Co.  (1897),  Ld.,  101  L.  T.  707. 

His  lien  on  title  deeds  of  the  oo.  in  his  hands  for  costs  incurred  while 
debentures  remain  floating  securities  is  good  as  against  the  debenture 
holders  :  Brunton  v.  Electric  Engineering  Corpn.,  [1892]  1  Ch.  434 ;  and  see 
Biggerstaffv.  Bowatt's  Wharf,  [1896]  2  Ch.  93,  99,  C.  A. 

Solrs  of  a  co.  have  no  lien  on  the  papers  of  the  co.  for  costs  incurred  in 
business  which  was  ultra  vires :  Howard  and  Dollman^s  Case,  1  H.  &  M.  433. 
The  solrs  of  a  co.  may  be  compelled,  under  the  Companies  Act,  1862,  s.  1 15 
(now  substituted  by  the  Companies  (Consolidation)  Act,  1908,  s.  174), 
on  summons  by  the  official  liquidator,  to  produce  documents  belonging  to 
the  CO.  without  prejudice  to  their  lien  :  South  Essex  Estuary  Co.,  4  Ch.  215  ; 
Union  Cement  Co.,  lb.  627  ;  Be  Capital  Fire  Ins.  Assoc,  24  Ch.  D.  408,  C.  A. 

The  solr  to  an  ofiicial  liquidator  has  no  lien  for  his  costs  on  the  file  of  the  Solr  of 
proceedings  in  the  winding-up  and  the  documents  relating  thereto  :   Pull-  ofiicial 
brook's  Case,  4  Ch.  627  ;  nor  on  books  of  the  co.  which  ought  to  be  kept  at  the  liquidator, 
registered  office:  Be  Anglo-Maltese  Hydraulic  Dock  Co.,  54  L.  J.  Ch.  730;  52L. 
T.  841 ;  33  W.  R.  652;  and  see  In  re  Bapid  Boad  Transit  Co.,  [1909]  1  Ch.  96. 

A  bankrupt  cannot  give  a  lien  after  the  commencement  of  the  bank-  Bankruptcy, 
ruptcy  :  Exp.  Lee,  1  Ves.  285  (see  Bankruptcy  Act,  1883,  s.  43) ;  but  a  lien 
created  before  the  receiving  order  is  protected  if  the  solr  had  no  notice  of  an 
available  act  of  bankruptcy  (sect.  49).  Money  paid  by  the  debtor  to  his  solr 
for  costs  of  opposing  a  bankruptcy  petition  cannot  be  claimed  by  the  trustee 
in  bankruptcy :  Be  Sinclair,  Exp,  Payne,  15  Q.  B.  D.  616,  C.  A. ;  but  this 
rule  only  applies  to  costs  which  are  expended  on  what  is  strictly  a  necessity, 
not,  e.g.,  costs  incurred  in  arranging  with  creditors  with  a  view  to  prevent 
proceedings  ;  and  solrs  who  have  money  in  their  hands  on  which  the  debtor 
has  given  them  a  charge  for  general  costs,  cannot  retain  such  money  to 
meet  costs  incurred  for  the  debtor  after  knowledge  of  the  act  of  bankruptcy : 
BeSpackman,  Exp.  May,  24  Q.  B.  D.  728  ;  and  see  Cordery,  362. 
VOL.  n.  3  s 
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Tovm  agent.  Town  agents  have  a  lien  in  respect  of  all  costs  due  to  them  from  the 
country  solr  in  respect  of  agency  business  and  disbursements  generally, 
and  this  right  will  not  be  waived  by  reason  of  the  town  agents  having 
acted  for  the  lay  client  directly  on  taxation  of  the  bankrupt  country  solr's 
bill  of  costs  :  Be  Jones  and  Roberts,  [1905]  2  Ch.  219. 

The  lien  of  the  town  agent  on  papers  in  his  possession  is  limited  to  the 
extent  of  the  amount  due  from  the  client  to  his  country  solr :  see  Laiorence 
V.  Fletcher,  12  Ch.  D.  858  ;  and  if  the  latter  has  been  paid — ^it  matters  not 
how — without  notice  of  anything  being  due  to  the  agent,  the  papers  cannot 
be  retained  :  Waller  v.  Holmes,  IJ.  &  H.  239  ;  Peaifleld  v.  Barlow,  8  Eq.  61 ; 
Vyse  V.  Foster,  10  Ch.  236  ;  and  see  Morg.  &  Wurtz.  560. 

As  to  what  the  usual  agency  terms  are,  and  that  if  the  London  agent 
agrees  to  suspend  his  right  to  payment,  he  cannot  claim  interest,  unless 
expressly  stipulated  for,  see  Ward  v.  Lawson,  43  Ch.  D.  353,  C.  A. 

And  that  the  relation  of  town  agent  and  country  solr  is  that  of  a  solr  and 
client,  see  Beid  v.  Burrows,  [1892]  2  Ch.  413. 


INSPECTION,  PRODUCTION,  AND   DBLIVEBY. 

Inspection.  Although  the  documents  cannot,  as  a  general  rule,  be  taken  out  of  the 

solr's  hands  until  the  lien  is  satisfied,  they  cannot  be  withheld  from  inspec- 
tion :  Lochett  v.  Garij,  10  Jur.  N.  S.  144 ;  3  N.  R.  405  ;  and  the  right  to 
inspect  includes  the  right  to  take  copies  :  Pratt  v.  P.,  47  L.  T.  249. 

Delivery.  And  upon  payment  into  Court  of,  or  security  given  for,  enough  to  answer 

the  solr's  claim,  deUvery  will  be  ordered  pending  taxation  :  Mills  v.  Finlay, 

1  Beav.  560 ;  Re  Jewitt,  34 Beav.  22,  sup.,  Form  5,  p.  1037 ;  Newington  Local 
Board  v.  Eldridge,  12  Ch.  D.  349,  C.  A. ;  Be  Galland,  31Ch.  D.  296,  C.  A. ; 
and  gu.,  whether  the  jurisdiction  is  not  extended  by  0.  l,  r.  8,  Ibid. 

Delivery  of  papers  before  taxation  will  be  ordered  where  their  retention 
would  embarrass  the  client  in  the  prosecution  and  defence  of  pending 
actions :  Re  Galland,  31  Ch.  D.  296,  C.  A. ;  and  see  Be  Hanbury,  1896, 
W.  N.  241 ;  76  L.  T.  449  ;  65  L.  J.  Ch.  678. 

A  solr  who  acted  for  a  co.  prior  to  and  after  it  had  been  ordered 
to  be  wound  up  was  held  entitled  to  his  lien  on  all  documents  which  had 
come  to  his  possession  prior  to  the  winding-up  proceedings,  but  was  ordered 
to  deliver  up  those  acquired  in  the  course  of  the  winding  up :  Be  Bapid 
Boad  Transit  Co.,  [1909]  1  Ch.  96,  and  see  sup.  p.  1041. 
Production.  lu  an  action  by  a  local  board  against  their  clerk  to  compel  production  of 

papers,  the  Court  refused  to  make  an  interlocutory  order  without  payment 
into  Court  of  a  sum  sufficient  to  answer  the  lien  on  the  papers  claimed  by 
the  Deft,  the  sum  paid  in  being  made  subject  to  his  lien  :  Newington  Local 
Board  v.  Eldridge,  12  Ch.  D.  349,  C.  A. ;  see  Form  4,  sup.  p.  1036. 

The  lien  on  them  claimed  by  the  solr  will  not  relieve  him  from  producing 
documents  to  be  used  in  evidence  at  the  instigation  of  third  parties  :  Hope  v. 
Liddell,  7  D.  M.  &  G.  331 ;  20  Beav.  438 ;  Fowler  v.  F.,  29  W.  R.  800, 
50  J.  L.  Ch.  686 ;  44  L.  T.  799  ;  nor  when  they  are  required  in  connection 
with  an  admon  action :     In  re  Hawkes,  Ackerman  v.  Lockhart,  [1898] 

2  Ch.  1 ;  and  delivery  up  will  be  ordered  to  the  receiver,  if  any  appointed 
in .  such  action :  In  re  Candery,  London  Joint  Stock  Bank  v.  Wightman, 
54Sol.  J.  444; 

— nor  from  producing  an  original  order  of  the  Court  for  the  purpose  of 
correction  :  Bird  v.  Heath,  6  Ha.  236. 

A  solr  called  to  produce  a  settlement  under  a  subpoena  duces  tecum  in  an 
action  by  the  wife  to  enforce  the  trusts  could  not  refuse  to  do  so  by  reason 
of  his  lien  against  the  husband  for  the  unpaid  costs  of  preparing  it :  Fowler  v. 
F.,  50  L.  J.  Ch.  686 ;  nor  can  he  refuse  to  produce  documents  subject  to  his 
lien  for  examination  by  the  trustee  in  bankruptcy  of  his  client :  Be  Tokman, 
Exp.  Bramble,  13  Ch.  D.  885. 

And  the  client  cannot  defeat  the  right  of  parties  to  the  action  to  produc- 
tion by  setting  up  the  Hen  claimed  by  his  former  solr :    Yale  v.  Oppert,  23 
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W.  R.  780  ;  10  Oh.  340  ;  Rodkk  v.  Oandell,  10  Beav.  270 ;  but  if  he  cannot 
produce  the  document  without  paying  the  soir,  he  must  do  so,  even  though 
he  alleges  negUgenco  disentitUng  the  solr  to  costs,  but  the  order  for  pro- 
duction will  contain  hberty  to  apply  in  case  he  really  cannot  obtain  the 
document :  Lewis  v.  Powell,  [1897]  1  Ch.  678. 

When  the  relation  of  solr  and  client  is  at  an  end,  the  question  as  to  pro-  Discharge  of 
duction  and  delivery  of  papers  upon  which  a  lien  is  claimed  turns  upon  eolr. 
whether  the  solr  has  been  discharged  by  the  client,  or  has,  directly  or 
indirectly,  discharged  himself. 

(a)  If  he  has  been  discharged,  he  is  not  bound  to  produce  the  papers  until 
bis  bill  is  paid :  Re  Faithfull,  6  Eq.  325 ;  Lord  v.  Wortrdeighlon,  Jac.  580  ; 
Bozm  V.  BoUand,  4  M.  &  Cr,  354. 

And  the  order  in  Re  Sevan  and  Whitting,  33  Beav.  439  (affirmed  L.  C,  see 
6  Eq.  328),  on  a  solr  who  had  been  dischajged,  is  explained  by  the  circum- 
stance that  production  was  ordered  in  order  to  proceed  with  taxation,  while 
the  cash  account  showed  a  balance  due  from  the  solr  to  the  client. 

But  even  when  he  has  been  discharged  he  will  not  be  allowed,  by  with- 
holding papers  come  to  his  hands  after  action  brought,  and  on  which  he 
claims  a  lien,  to  impede  the  course  of  the  Court  in  the  prosecution  of  an 
administration  or  partition  action,  but  must  produce  the  papers,  subject  to 
his  lien,  when  required  for  carrying  on  the  proceedings  :   BotigMon  v.  B., 

23  Ch.  D.  169 ;  Re  Hutchinson,  34  W.  R.  637  ;  64  L.  T.  842 ;  Boden  v. 
Hensby,  [1892]  1  Ch.  101 ;  Gerty  v.  Mann,  29  L.  R.  Ir.  7  ;  or  the  drawing  up 
or  entry  of  an  order :  Simmonds  v.  G.  E.  Ry.  Co.,  3  Ch,  397 ;  Clifford  v. 
Turrill,  2  D.  &  S.  1 ; 

— or  the  prosecution  of  an  appeal  by  the  new  solr :  Webster  v..  Le  Hunt, 
9  W.  R.  804 ; 

—or  the  management  by  the  receiver  of  estates  under  administration  by 
the  Court :  Belaney  v.  Ffrench,  8  Ch.  918  ;  and  see  Re  Leah,  6  Jur.  N.  S.  387  ; 
2  L.  T.  72  ; 

— or  the  prosecution  of  the  winding-up  of  a  co.  of  which  he  is  solr,  when 
he  takes  the  documents,  knowing  that  winding-up  proceedings  are  pending, 
and  that  the  order,  if  made,  will  relate  back :   Re  Capital  Fire  Ins.  Assoc, 

24  Ch.  D.  408,  C.  A. ;  and  see  Re  Rapid  Road  Transit  Co.,  [1909]  1  Ch. 
96; 

— even  though  the  documents  came  into  his  possession  before  the  com- 
mencement of  the  action  :  Be  Hawkes,  [1898]  2  Ch.  1,  C.  A. ; 

— and  whether  the  exors  or  trustees  are  Pits  or  Defts  or  the  conduct  of  the 
action  is  given  to  a  creditor  :  Re  Hawkes,  sup.  ; 

— nor  can  the  solr,  when  subpoenaed  as  a  witness,  refuse  to  produce  the 
Pit's  deeds  :  Fowler  v.  F.,  50  L.  J.  Ch.  686. 

And  generally,  where  there  is  a  "  pressing  necessity  "  for  papers,  delivery 
will  be  ordered  on  deposit  of  a  sum  sufficient  to  cover  what  is  due  on  the 
bill,  and  also  the  costs  of  taxation  :  Glutton  v.  Pardon,  T.  &  R.  301,  304  ; 
Re  Galland,  31  Ch.  D.  296,  0.  A. 

After  a  solr  has  been  discharged  and  the  business  transferred  to  other 
solrs,  he  is  entitled  to  retain  as  his  own  property  letters  addressed  to 
him  by  his  chent,  and  copies  of  letters  by  him  to  his  client :  Re  Wheatcroft, 
6  Ch.  D.  97. 

In  bankruptcy,  when  the  trustee  and  solr  have  been  changed,  the  former 
solr  does  not  lose  his  lien  for  costs  upon  the  documents,  and  the  old  trustee  is 
not  bound  to  discharge  such  lien  by  paying  the  costs  himself  :  Re  Austin, 
4  Ch.  D.  129. 

PrimA  facie,  an  order  to  change  solrs  is  a  discharge  by  the  client :  Webster 
V.  Le  Hunt,  9  W.  R.  804. 

(6)  Where  the  solr  has  discharged  himself,  he  may  be  ordered  to  deliver 
up  papers  to  the  new  solrs,  on  their  undertaldng  to  hold  them  without  pre- 
judice to  his  lien,  and  to  return  them  undefaced,  and  to  allow  the  solr  access 
to  them  for  the  purpose  of  his  action  for  costs  :  Robins  v.  Goldingham,  13 
Eq.  440 ;  Bluck  v.  Lovering,  35  W-  R.  232  ;  see  Form  2,  sup.  p.  1036 ;  and 
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see  Heslop  v.  Metcalfe,  8  Sim.  622  ;  3  My.  &  Cr.  183  ;  Cohgrave  v.  ManUy, 
T.  &  R.  400 ;  Re  Smith,  4  Beav.  309  ;  Clover  v.  Adams,  6  Q.  B.  D.  622. 

The  notice  of  motion  or  summons  is  intituled  in  the  action  but  need  not 
be  intituled  "  In  re  the  solr  "  :  In  re.  Marie  Base  Gold  Co..  1896,  W.  N.  243  ; 
40  S.  J.  637  ;  31  L.  J.  N.  0.  429  ;  101  L.  T.  254. 

The  like  order  was  made  where  the  solr  in  a  pauper  suit  was  discharged 
by  the  Court  for  delay  in  prosecuting  the  suit :  Hannaford  v  H.,  19  W.  B. 
429. 

The  order  was  made  without  costs,  where  the  client  refused  to  pay  the  bill 
of  the  solr  who  had  discharged  himself :  Walker  v,  Beanlands,  15  W.  R. 
168. 

In  the  following  cases  the  solr  is  considered  to  have  discharged  him- 
self :— 

Bankruptcy  of  himself  or  firm  :  Be  Moss,  2  Eq.  345. 

Arrest  and  detention  in  custody :  Be  Williams,  3  D.  F.  &  J.  104 ;  28  Beav. 
465  ;  Chick  v.  Nicholas,  26  W.  R.  231  (though  not  so  in  the  case  merely 
of  embarrassed  circumstances  :  Be  Smith,  9  W.  R.  396  ;  4  L.  T.  43). 

Dissolution  of  partnership :  Bawlinson  v.  Moss,  7  Jur.  N.  S.  1053 ;  30 
L.  J.  Ch.  797  ;  4  L.  T.  619  ;  9  W.  R.  733  ;  GriffitU  v.  G.,  2  Ha.  586. 

Misconduct  and  irregularity  :  Be  Smith,  4  Beav.  309 ;  Bennett  v.  Baocter, 
10  Sim.  417. 


DETEBMINATION   OF  LULN. 

The  lien  is  superseded  by  taking  security  (Boharts  v.  Jeffreys,  8  L.  J.  Ch. 
(O.  S.)  137)  inconsistent  with  the  retention  of  the  lien  :  Angus  v,  Maclachlan, 
23  Ch.  D.  330  ;  and  see  Exp.  Willoughby,  Be  Westlake,  16  Ch.  D.  604  ;  Cowell 
V.  Simpson,  16  Ves.  275  ;  Be  Morris,  [1908]  1  K.  B.  473  ;  but  only  to  the 
extent  covered  by  the  security  :  Watson  v.  Lyon,  7  D.  M.  &  G.  288  ;  and 
security  given  for  particular  costs  does  not,  however,  affect  the  general  hen  : 
Be  Morris,  sup.  Where  a  solr  takes  from  his  client  a  security  for  costs 
without  explaining  that  he  intends  to  reserve  his  lien,  the  lien  is  prima  facie 
abandoned :  Be  Taylor,  Stileman  and  Underwood,  [1891]  1  Ch.  D.  590 ; 
In  re  Douglas  Norman  cfc  Co.,  [1898]  1  Ch.  199.  If  he  wish  to  retain  his  lien 
he  must  express  his  intention  so  to  do  clearly  to  his  client :  Be  Morris,  sup. 

It  is  not  destroyed  by  the  involuntary  loss  of  possession  of  the  documents  : 
Be  Garter,  G.  v.  C,  55  L.  J.  Ch.  230  ;  24  W.  R.  57  ;  53  L.  T.  636. 

It  ceases  on  payment  of  the  solr's  costs,  and  he  cannot  retain  the  papers 
on  the  ground  that  third  persons  claim  an  interest  in  them  :  Be  Emma 
Mine,  Exp.  Turner,  24  W.  R.  54  ;  and  it  would  seem  it  ceases  also  if  the 
solr  discharge  himself :  Be  Bapid  Boad  Transit  Co.,  [1909]  1  Ch.  96,  per 
Neville,  J.,  at  p.  99. 


(ll.)  LIEN  FOE  COSTS  ON  FUND  IN  COURT  OR  PROPERTY 
RECOVERED  OR  PRESERVED. 

1.  Charging  Fund  in  Court  with  Solr's  Costs — Payment — 
Solicitors  Act,  1860  (23  d  24  F.  c.  127),  s.  28. 

Declare  that  the  applicants,  as  the  solrs  employed  by  the  Pit,  are 
entitled  to  a  charge  upon  the  funds  mentioned  in  the  schedule  hereto 
as  being  property  recovered  by  or  preserved  for  the  Pit,  for  the  amount 
of  their  taxed  costs,  charges,  and  expenses  as  such  solrs  of  and  in 
reference  to  this  action.  Refer  to  taxing  master  to  tax  such  costs  as 
between  solr  and  client,  including  therein  the  costs  of  the  applicants 
of  and  incident  to  this  application,  and  in  such  taxation  the  applicants 
are  to  give  credit  for  all  sums  of  money  (if  any)  by  them  received  of  or 
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on  account  of  the  Pit  in  respect  of  tlie  said  costs,  and  the  balance 
of  such  costs  after  such  deduction  (if  any)  is  to  be  certified  ;  And  it 
is  ordered  that  the  funds  in  Court  be  dealt  with,  as  directed  in  said 
schedule. — [Add  Payment  Schedule,  directing  payment  of  costs  to  he 
taxed.] — See  Plumbly  v.  The  Tivoli,  Ld.,  Chitty,  J.,  at  Chambers, 
3  Feb.  1890,  B.  393. 

For  form  of  application,  see  D.  C.  F.  1035. 


2.  Solr  declared  entitled  to  a  Charge  on  his  Client's  Life  Interest 

in  Fund  in  Court — Payment  of  Income  restrained — 23  <&  24  V. 
c.  127,  s.  28. 

Declare  that  (Petr),  as  the  solr  employed  by  Deft  M.  in  the  defence 
of  this  (cause),  is  entitled  to  a  charge  on  the  life  interest  of  the  said  Deft 
in  the  residue  of  the  £ —  Consols  in  Court  to  the  credit  of  &c.,  after  the 
sale  for  costs  by  the  order  dated  &c.  directed,  for  the  amount  of  his 
costs  when  taxed  as  between  solr  and  client,  and  for  the  sum  of  £ — 
for  his  costs  out  of  pocket  of  this  application ;  And  Order  that  no 
part  of  the  interest  during  the  life  of  M.  to  accrue  on  the  said  £ —  be 
paid  or  otherwise  dealt  with  without  notice  to  the  Petr. — Smith  v. 
Winter,  V.-C.  J.,  31  Jan.  1870,  B.  196  ;  S.  C,  18  W.  R.  447. 

3.  Charging  Property  recovered  or  preserved  with  Soh's  Costs — Sale 

—23  &  24  F.  c.  127,  s.  28. 

"  Declare  that  the  Petrs  (Solrs)  are  entitled  to  a  charge  upon  the 
shares  and  interests  of  each  of  them  the  Pit  and  the  Deft  T.  respec- 
tively of  and  in  the  hereditaments  and  premises  at  W.,  in  the  petition 
mentioned,  or  any  other  property  recovered  by  or  preserved  for  them 
respectively  in  the  said  suit,  for  the  taxed  costs,  charges,  and  ex- 
penses of  the  Petrs  of  and  in  reference  to  such  suit  as  the  solrs  of  the 
Pit  and  the  said  Deft  respectively  ;  And  refer  it  to  the  taxing  master 
to  tax  such  costs  as  between  solr  and  client,  including  therein  the 
costs,  charges,  and  expenses  of  the  Petrs  of  and  in  reference  to  such 
suit,  including  the  costs  of  the  Petrs  of  and  in  relation  to  this  applica- 
tion." Direction  that  the  amount  of  such  taxed  costs  found  due  to 
the  Petrs  as  the  solrs  of  the  Pit  be  raised  by  a  sale,  with  the  approba- 
tion of  the  Judge,  of  his  [the  Pit's)  shares  and  interest  in  the  said 
hereditaments  and  premises  or  other  such  property  as  aforesaid,  and 
be  paid  to  the  Petrs,  and  that  the  amount  of  such  taxed  costs  found 
due  to  the  Petrs  as  solrs  of  the  Deft  T.  be  raised  by  a  sale,  with  the 
approbation  of  the  Judge,  of  his  shares  and  interest  in  the  said  here- 
ditaments and  premises,  or  other  such  property  as  aforesaid,  and  be 
paid  to  the  Yetia.—T'wynam  v.  PoHer,  V.-C.  J.,  24  Nov.  1870,  B.  2946 ; 
11  Eq.  181. 

For  forma  of  application,  see  D.  C.  F.,  1033  et  seq. 
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4.  Charging  Sum  recovered  with  So¥s  Costs— Balance  not  ascer- 

tained— Sect.  28. 

Declare  that  if  the  balance  certified  to  be  due  on  taldng  the 
accounts  directed  by  the  order  dated  &c.,  shall  be  in  favour  of  the  Pit, 
the  Pit's  soil  P.  is  entitled  to  a  charge  upon  the  amount  which  shall  be 
so  certified  to  be  due  for  the  taxed  costs,  charges,  and  expenses  of  the 
said  P.  of  or  in  reference  to  this  suit ;  And  order  that  such  costs, 
charges,  and  expenses  be  taxed  by  the  taxLag  master,  and  be  paid, 
within  &c.,  after  the  date  of  the  taxing  master's  certificate,  by  the 
Defts  S.  &c.,  to  the  said  P.  out  of  the  balance  which  shall  be  certified 
to  be  due  from  them  to  the  Pit,  so  far  as  the  same  will  extend  ;  And 
it  is  ordered  that  the  Defts  S.  &c.  do  pay  the  residue,  if  any,  of  such 
balance  within  the  time  aforesaid  to  the  Pit,  pursuant  to  the  said 
order."— Perfo  v.  StotJiert,  V.-C.  K.  in  Chambers,  6  Dec.  1861, 
B.  2335. 

5.  Funds  in  Court  charged  with  Sok's  Costs,  as  against  Assignee 

of  Original  Client. 
By  consent  Order  that  B.  F.  (Solr)  do  deliver  up  A.  B.  (assignee  of 
G.  D.),  or  to  his  solr  or  agent,  all  deeds,  books,  papers,  &c.,  in  his 
custody  or  power  in  relation  to  the  conduct  of  this  action  ;  And,  by 
consent.  Order  that  the  interest  of  A.  B.  in  the  funds  in  Court  to  the 
credit  of  &c.,  in  respect  of  the  debt  formerly  due  to  the  said  C.  D.,  and 
since  assigned  to  A.  B.,  and  any  sums  which  may  be  payable  out  of 
the  said  funds  in  Court  under  any  order  to  be  made  in  the  said  action 
for  the  costs  of  C.  D.  of  this  action,  do  stand  charged  in  favour  of  the 
said  E.  F.  with  the  amount  of  the  costs  of  the  said  E.  F.  as  solr  in  this 
action,  and  in  the  action  of  X.  v.  Y.  &c.,  for  the  said  C.  D.,  and  also 
for  his  costs  of  this  application. — Tax  before-mentioned  costs  as 
between  the  said  E.  F.  and  his  client  the  said  C.  D. — Re  Ormerod, 
Atkinson  v.  0.,  North,  J.,  15  May,  1891,  B.  612. 

In  the  absence  of  consent,  the  direction  for  delivery  of  deeds  should  be  to 
the  party  and  not  to  his  solr. 

6.  Lien  for  Costs  declared  on  Funds  in  Court  in  Partnership  Action 

— Stop  Order. 

Order  that  C.  D.  be  appointed  to  represent  all  creditors  of  the  said 
firm  for  the  purpose  of  this  application ;  Declare  that  the  applicant, 
as  the  solr  lately  employed  by  the  Pit  in  the  prosecution  of  this  action, 
is  entitled  to  a  charge  upon  the  shares  and  interest  of  the  Pit  and  the 
Deft,  and  the  said  creditors,  and  of  each  of  them  respectively,  of  and 
in  £ —  in  Court  to  the  credit  of  &c.,  and  of  and  in  the  balance  in  the 
hands  of  the  receiver,  for  the  taxed  costs,  charges'and  expenses  of  the 
applicant  properly  incurred  of  and  in  reference  to  this  action  as  sob 
of  the  Pit,  including  the  costs  of  this  application.    Reference  to  tax 
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the  said  costs,  witli  liberty  to  apply  for  payment. — Stop  order  on 
funds  in  Court  in  favour  of  the  applicant. — Jackson  v.  Smith,  Exp. 
Dighij,  Kay,  J.,  10  July,  1884,  A.  2183  ;  S.  C,  53  L.  J.  Ch.  972  ;  51 
L.  T.  72. 

For  order  on  solr's  petition,  declaring  him  entitled  to  lien  on  funds  in 
Court  for  costs,  as  between  solr  and  client,  and  he  having  been  paid  as 
between  party  and  party,  for  the  difference,  and  direction  to  ascertain  the 
amount  due,  and  funds  not  to  be  dealt  with  without  notice  to  the  solr,  see 
Lloyd  V.  Mason,  4  Ha.  138. 

Por  order,  where  Pit  had  changed  his  solr,  on  the  petition  of  his  former 
solr,  that  no  order  be  made  by  way  of  compromise,  or  otherwise,  to  pay  any 
money  to  Pit,  without  notice  to  Petr ;  Pit  to  bear  his  own  costs  ;  Petr  to  pay 
the  costs  of  the  other  parties  appearing,  see  Verity  v,  Wylde,  4  Drew.  430. 

lor  order  declaring  costs  of  suit  a  charge  on  funds  in  the  Pit's  hands  in 
favour  of  the  Deft's  solrs,  together  with  costs  of  the  application,  see  Im- 
perial Royal  Azienda,  <S:c.  of  Trieste  v.  Funder,  V.-C.  M.,  7  Nov.  1872. 

For  order  ex  parte  restraining  delivery  to  cHent  of  a  cheque  drawn  (by 
Acct.  Gen.)  for  payment  of  a  dividend  in  the  suit,  until  a  petition  by  the  solr 
to  establish  his  lien  on  the  fund  (client's  claim  to  which  had  been  established 
in  the  suit)  could  be  served  and  heard,  on  the  usual  undertaking  by  Petr,  see 
Gerrard  v.  Dawes,  18  W.  R.  32  ;  21  L.  T.  322. 

7.  Declaration  of  Charge  without  prejudice  to  Right  oj  Solrs 
subsequently  employed. 

Declaee  that  the  applicant  W.  {the  solr)  is  entitled  to  a  charge 
upon  the  real  estate  of  which  the  testator  died  intestate,  and  to  which 
P.  (the  client)  is  by  the  said  order,  dated  &c.,  declared  to  be  entitled 
by  descent,  and  also  upon  the  surplus  income  of  the  testator's  real 
estate  from  the  —  day  of  &c.  {date  when  the  applicant  was  first  em- 
ployed as  solr),  and  the  accumulations  thereof  to  which  the  said  P.  is 
also  by  the  said  order  declared  to  be  entitled  for  his  taxed  costs, 
charges,  and  expenses  of  and  in  reference  to  the  proceedings  in  this 
action  as  the  solr  of  the  said  P.  ;  but  this  declaration  is  without 
prejudice  to  the  question  whether  Messrs.  B.  &  Co.  {subsequent  solrs) 
are  entitled  to  a  prior  charge  for  their  costs,  charges,  and  expenses  as 
solrs  for  the  said  P. — Reference  to  tax  such  costs,  charges,  and  ex- 
penses as  between  solr  and  client,  and  the  costs  of  the  applicant  of 
and  in  relation  to  this  application. — Ee  Knight,  K.  v.  Gardner,  Kay,  J., 
at  Chambers,  4  Nov.  1887,  A.  1914 ;  see  [1892]  2  Ch.  368,  371. 

For  like  order  subject  to  prior  charging  order  of  solr  previously  employed 
and  subject  to  right  of  solr  subsequently  employed,  see  S.  C,  19  July,  1888, 
A.  1028  ;  and  see  [1892]  2  Ch.  368. 

NOTES. 

solicitor's  lien  on  funds  in  COtrRT. 

This  lien,  as  distinguished  from  that  on  papers,  may  be  actively  enforced ;  Extent  of 
it  is  not  general,  but  extends  only  to  the  costs  of  the  particular  action  in  lien, 
which  the  fund  was  recovered,  and  is  only  available  against  the  balance 
ultimately  payable  to  the  client :  Bozon  v.  Bolland,  4  My.  &  Cr.  354 ;  Hall  v. 
Laver,  1  Ha.  571  ;  Lucas  v.  Peacock,  9  Beav.  177  ;   Verity  v.  Wylde,  4  Drew, 
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427;  Westacott  v.  Bevan,  [1891]  1  Q.  B.  774;  Mackenzie  v.  Mackintosh, 
64  L.  T.  318,  706  ;  7  Asp.  M.  C.  53. 

It  exists  both  by  common  law  and  under  the  Solicitors  Act,  1860  (23  &  24 
V.  0.  127),  s.  28  :  Haymes  v.  Cooper,  33  Beav.  431 ;  33  L.  J.  Ch.  488  ;  Re 
Born,  Gurnock  v.  Born,  [1900]  2  Ch.  433  ;  but  the  common  law  lien  (unlike 
the  statutory),  being  in  the  nature  of  a  retaining  lien,  does  not  attach  to  real 
estate :  Shaw  v.  Neale,  6  H.  L.  Ca.  581 ;  Be  Meter  Cabs  Ltd.,  [1911]  2 
Ch.  557;  nor  extend  beyond  the  client's  interest :  Verity  v.  Wylde,  sup.  ; 
Greer  v.  Young,  24  Ch.  D.  545,  C.  A. ;  Cordery,  374  et  seq.  ;  Briscoe  v.  B., 
61  L.  J.  Ch.  665  ;   67  L.  T.  116  ;   40  W.  R.  621. 

It  could  have  been  established  by  a  suit  in  equity :  Sympson  v.  Prothero, 
5  W.  R.  814 ;  26  L.  J.  Ch.  671  ;  3  Jur.  N.  S.  711.  And  now,  by  an  action 
for  fees  for  work  done  (and  money  expended)  as  a  solr :  R.  S.  C.  App. 
(A.),  Part  III.  Section  II. 

It  is  not  affected  by  the  death  of  the  client :  Lloyd  v.  Mason,  4  Ha.  132  ; 
nor  by  a  compromise  of  the  interests  of  infant  clients  sanctioned  by  a  judg- 
ment containing  no  reservation  of  the  lien  :  Be  Wright,  Wright  v.  Sanderson, 
[1901]  1  Ch.  317,  C.  A. 

Nor  discharged  by  attaching  the  cUent  for  the  costs :  Davies  v.  Bush, 
You.  358  ;  Lloyd  v.  Mason,  sup. 

It  may  be  protected  by  a  stop  order :  Smith  v.  Winter,  18  W.  R.  447  ; 
Form  2,  sup.  p.  1043 ;  Hdbson  v.  Shearwood,  8  Beav.  487  ;  Lucas  v.  Peacock, 
sup. 

Or,  on  the  ex  parte  application  of  the  solr,  by  injunction,  restraining  pay- 
ment of  dividends  to  the  client  until  the  petition  of  the  solr  to  establish  his 
lien  can  be  served  and  heard  :  Oerrard  v.  Dawes,  18  W.  R.  32 ;  21 L.  T.  322 ; 
sup.  p.  1045. 


Prooeedings 
in  Court  of 
Justice. 


STATTJTORY  LIEN  ON  PEOPERTY  EECOVEEED  OE  PEESERVUD. 

By  the  Solrs  Act,  1860  (23  &  24  V.  c.  127),  s.  28  (passed  to  meet  the 
decision  in  Shaw  v.  Neale,  6  H.  L.  C.  581,  denying  the  right  of  a  solr  to  a  iien 
for  his  costs  on  real  estate  recovered  by  him  for  his  client),  "  in  every  case 
in  which  a  solr  shall  be  employed  to  prosecute  or  defend  any  suit,  matter, 
or  proceeding  in  any  Court  of  Justice,  it  shall  be  lawful  for  the  Court  or 
Judge  before,  whom  any  such  suit,  matter,  or  proceeding  shall  have  been 
heard,  or  shall  be  depending,  to  declare  such  solr  entitled  to  a  charge  upon 
the  property  recovered  or  preserved,  and,  upon  such  declaration  being  made, 
such  solr  shall  have  a  charge  upon  and  against,  and  a  right  to  payment  out 
of  the  property,  of  whatsoever  nature,  tenure,  or  kind  the  same  may  be, 
wliich  shall  have  been  recovered  or  preserved  through  the  instrumentality 
of  any  such  solr,  for  the  taxed  costs,  charges,  or  expenses  of  or  in  reference 
to  such  suit,  matter,  or  proceeding,  and  it  shall  be  lawful  for  such  Court  or 
Judge  to  make  such  order  or  orders  for  taxation  of,  and  for  raising  and 
payment  of  such  costs,  charges,  and  expenses  out  of  the  said  property  as 
to  such  Court  or  Judge  shall  appear  just  and  proper ;  and  all  convej'anccs 
and  acts  done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge  or 
n'ght  shall,  unless  made  to  a  bond  fide  purchaser  for  value  without  notice, 
be  absolutely  void,  and  of  no  effect  as  against  such  charge  or  right :  pro- 
vided always,  that  no  such  order  shall  be  made  by  any  such  Court  or  Judge 
in  any  case  in  which  the  right  to  recover  payment  of  such  costs,  charges, 
and  expenses  is  barred  by  any  Statute  of  Limitations." 

The  expression  "  bond  fide  purchaser  for  value  without  notice  "  refers  to 
notice  of  the  right  to  the  charging  order,  not  of  the  existence  of  it,  and 
accordingly  knowledge  that  money  was  recovered  in  an  action  is  sufficient 
to  fix  the  assignee  of  the  money  with  notice  :  Cole  v.  Eley,  [1894]  2  Q.  B.  350, 
C.  A. 

The  statutory  lien  extends  only  to  costs  of  proceedings  before  a  Court 
of  justice,  and  therefore  not  to  the  costs  of  an  arbitration  under  the  Lands 
Clauses  Act :  MacJ'arlane  v.  Lister,  37  Ch.  D.  88,  C.  A.    It  is  available  by 
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the  represve  or  other  assignee  of  the  soir  :  Baile  v.  B.,  13  Eq.  497  ;  Briscoe 
V.  B.,  61  L.  J.  Ch.  665  ;  67  L.  T.  611 ;  40  W.  R.  621  ;  and  it  extends  to  the 
posts  of  the  application  for  the  order,  and  of  successful  appeal  to  the  Couit 
of  Appeal:  Waterlandv.  Serle,18Q1,W.'^.2Ql ;  42  S.J.  68;  32L.J.  N.  C. 
582. 

NATURE  AND  EXTENT  OF  STATUTOKY  CHAEGE. 

The  Act  does  not  give  an  absolute  right  to  a  charge,  but  the  granting  of  Discretion  of 
the  charge  is  in  the  discretion  of  the  Court :  Oreer  v.  Young,  24  Ch.  D.  545,  Court. 
C.  A. ;   Pinkerton  v.  Easton,  16  Eq.  450 ;  Mmden  v.  Carie,  19  Ch.  D.  311, 
C.  A. ;   Croghan  v.  Maffett,  28  L.  R.  Ir.  97  ;   Be  Born  ;  Cvrncch  v.  Born, 
[1900]  2  Ch.  433. 

And  the  charge  is  independent  of  contract  and  in  the  nature  of  salvage  ;  In  nature  of 
and  in  a  proper  ease  a  charge  may  be  made  on  the  interests  of  persons  who  salvage, 
did  not  employ  the  solr,  and  who  were  not  parties  to  tlie  action,  if  they 
adopt  the  benefit  of  it :  Oreer  v.  Young,  24  Ch.  D.  545,  C.  A.  (overruling 
Berrie  v.  Howitt,  9  Eq.  1) ;  Re  White,  Fitzsimon  v.  White,  17  L.  R.  Ir.  223  ; 
CMrlton  v.  C,  52  L.  J.  Ch.  971 ;  Shelvin  v.  M'Grane,  17  L.  R.  Ir.  271  ; 
Harrison  v.  H.,  13  P.  D.  180,  C.  A. ;  and  see  Exp.  Tweed,  [1899]  2  Q.  B. 
167,  C.  A. ;  SchoUy  v.  Peck,  [1893]  1  Ch.  709. 

Thus,  in  an  admon  action,  the  solr  was  entitled  to  a  charge  on  the  whole 
estate,  though  his  client  was  a  debtor  to  the  estate :  Bailey  v.  Birchall, 
2  H.  &  M.,  371 ;  and  in  a  partnership  action  the  Pit's  solr  was  entitled  to  a 
charge  on  the  fund  recovered  in  priority  to  the  creditors  (who,  however, 
were  represented  and  argued  the  case) :  Jackson  v.  Smith,  Exp.  Bighy, 
53  L.  J.  Ch.  972  ;  Form  6,  sup.  p.  1044 ;  Ridd  v.  Thome,  [1902]  2  Ch.  344  ; 
and  where  an  action  by  a  person  claiming  a  trust  estate  was  successfully 
defended  by  the  solr  of  the  trustee,  who  was  one  of  the  beneficiaries,  the 
solr  was  entitled  to  a  charge  upon  the  whole  estate :  Bulley  y.  B.,8  Ch.  D. 
479,  C.  A. 

But  where  beneiioiaries  brought  an  admon  action  and  a  receiver  and 
manager  was  appointed,  and  the  action  ended  in  destruction  of  the  trust 
estate  and  a  compromise,  the  trustee's  costs  had  priority  over  the  Pit's 
solr's  charge  :  Re  Turner,  Wood  v.  Turner,  [1907]  2  Ch.  126  ;  and  see  Form 
of  Order,  Ibid.,  p.  539. 

The  client  is  the  person  primarily  liable  to  pay,  and  the  order  charging  As  collateral 
the  entirety  is  only  made  by  way  of  collateral  security,  to  prevent  the  solr  security, 
losing  his  costs,  and  not  unless  it  is  shown  that  the  client  is  unable  to  pay, 
nor  when  the  application  for  the  charge  is  practically  that  of  the  client : 
Jackson  v.  Smith,  Exp.  Dighy,  53  L.  J.  Ch.  972, 976  ;  51  L.  T.  72  ;  Harrison 
V.  Cornwall  Minerals  Ry.  Co.,  53  L.  J.  Ch.  596 ;  32  W.  R.  748  ;  50  L.  T.  462  ; 
and  see  (in  a  debenture-holder's  action)  Re  W.  C.  Home  and  Sons,  Ld., 
[1906]  1  Ch.  271  ;  nor  if  a  person  with  a  very  small  interest  were  to  bring 
an  action  to  enable  a  particular  solr  to  obtain  a  charge  :  Greer  v.  Young, 
24  Ch.  D.  545,  C.  A. 

In  aid  of  the  common  law  lien  {v.  sup.  p.  1046)  on  a  fund  recovered  by  the  Effect  of 
solr's  exertions,  the  Court  will  make  a  charging  order  notwithstanding  delay  delay, 
(three  years)  in  making  the  application,  if  no  intervening  rights  are  thereby 
prejudiced  :  Re  Born  ;  Curnock  v.  Born,  sup. 

Where  there  is  a  counterclaim  arising  out  of  the  contract  on  which  the  Claim  and 
clause  is  grounded,  claim  and  counterclaim  must  be  treated  as  one  action  for  counterclaim, 
the  purpose  of  determining  the  right  to  a  charging  order  under  the  section  : 
Westacott  v.  Bevan,  [1891]  1  Q.  B.  774. 

A  charge  under  the  section  cannot  be  given  in  favour  of  town  agents,  as  Town  agents 
they  are  not  the  solra  "  employed  "  by  the  client :  Macfarlane  v.  Lister,  37  not  entitled. 
Ch.  D.  88,  0.  A. 

The  word  "  property,"  as  used  in  the  section,  comprises  a  chose  in  action  :  "  Property," 
Birchall  v.  Pugin,  L.  R.  10  0.  P.  397  ;   costs  payable  under  a  judgment  in  meaning  of. 
favour  of  the  client :  Dallow  v.  Oarrold,  14  Q.  B.  D.  543,  C.  A. ;  but  not  an 
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easement  incident  to  property  (e.g.,  the  right  to  ancient  lights) :  Foxcn  v. 
Oascoigne,  9  Ch.  654 ;  Cross  v.  C,  43  L.  T.  533  ;  nor,  semble,  an  allowance 
out  of  a  lunatic's  estate  :  Re  Robinson,  27  Ch.  D.  160,  C.  A. ;  nor  alimony 
granted  in  divorce  proceedings :  Leete  v.  L.,  48  L.  J.  P.  D.  61 ;  40  L.  T.  788  ; 
27  W.  R.  921 ;  secus,  an  annual  sum  which  the  guilty  husband  was 
ordered  topaytothe  wife  (the  petitioner)  for  life  :  Harrison  v.  If . ,  1 3  P.  D. 
180,  C.  A. 

Under  the  description  of  "  property  recovered  or  preserved  "  are  included 

— -a  debt  for  which  judgment  has  been  recovered  :  Birchall  v.  Pugin,  L.  R. 
10  C.  P.  397  ; 

—money  paid  into  Court  under  0.  xiv  as  a  condition  of  leave  to  defend : 
Moxon  V.  SJieppard,  14  Q.  B.  D.  627 ;  and  see  Clover  v.  Adams,  6  Q.  B.  D. 
622; 

— ^money  received  by  way  of  compromise,  being  in  substance  the  fruit  of 
the  action  :  Ross  y.  Buxton,  42  Ch.  D.  190 ;  and  see  Moxon  v.  Sheppard, 
sup. ; 

— ^money  paid  under  order  of  Court,  and  ordered  by  the  Court  of  Appeal 
to  be  refunded  to  the  successful  appellant :  Quy  v.  Churchill,  35  Ch.  D.  489, 
C.  A. ; 

— ^money  paid  into  Court  in  satisfaction  of  the  Pit's  claim,  although,  the 
Pit  being  a  bankrupt,  the  money  was  that  of  the  trustee,  who  was  afterwards 
substituted  as  Pit :  Emden  v.  Carte,  19  Ch.  D.  311 ,  C.  A. ; 

— ^tho  interest  in  the  mortgaged  property  of  Pit  to  a  foreclosure  suit : 
Wilson  V.  Round,  4  Giff.  416  ; 

— and  even  the  interest  of  a  Deft  to  such  suit,  whose  right  to  a  subsequent 
charge  has  therein  been  established :  Scholefleld  v.  Lockwccd,  7  Eq.  83  ; 

— ^property  the  subject  of  an  action  against  an  incumbrancer  in  which  a 
cloud  was  removed  from  the  Pit's  title,  though  the  incumbrance  was  value- 
less :  Re  Fiddey,  Jones  v.  Frost,  7  Ch.  773 ; 

— ^property  devolving  under  a  will  on  persons  who  have  opposed  the  will  in 
an  action  brought  by  the  executor  to  establish  the  will,  and  carried  through 
to  a  successful  issue  by  his  solr :  Exp.  Tweed,  [1899]  2  Q.  B.  167,  C.  A ; 

— -funds  securing  an  annuity  to  a  married  woman  for  her  separate  use 
without  anticipation,  assigned  by  a  post-nuptial  settlement,  which  was 
attacked  by  her  husband  in  a  suit  to  set  the  same  aside,  and  was  successfully 
defended  by  her  :  Re  Keane,  Lumley  v.  Desborough,  12  Eq.  115; 

— -property  protected  by  the  appointment  of  a  receiver :  Twynam  v. 
Porter,  11  Eq.  181 ;  Kean/in  v.  Armstrong,  27  L.  R.  Ir.  371 ;  and  see  Baile  v. 
B.,  13  Eq.  507  ;  Bailey  v.  Birchall,  2  H.  &  M.  371 ;  in  an  action  for  dis- 
solution of  partnership  :  Ridd  v.  Thome,  [1902]  2  Ch.  344  ;  in  a  debenture- 
holder's  action  ;  Re  W.  C.  Home  and  Sons,  Id.,  [1906]  1  Ch.  271,  where  the 
action  resulted  in  the  practical  destruction  of  the  trust  estate ; 

— ^property  the  subject  of  a  partition  action,  and  as  to  which  an  infant's 
title  was  declared  on  petition  under  the  Declaration  of  Titles  Act :  Pritchard 
V.  RobeHs,  17  Eq.  222. 

But  the  description  does  not  include 

— money  which  is  imperilled  rather  than  preserved,  e.g.,  money  paid  into 
Court  as  security  for  costs,  and  which  becomes  repayable  by  reason  of  the 
success  of  the  party  paying  it :  Re  Wadsworth,  Rhodes  v.  Sugden,  29  Ch.  D. 
517; 

—money  paid  into  Court  by  the  Deft  with  denial  of  liability  and  counter- 
claim for  damages  :   Westacott  v.  Bevan,  [1891]  1  Q.  B.  774 ; 

— money  paid  into  the  Bankruptcy  Court  to  abide  the  result  of  the 
counterclaim  in  an  action,  so  that  the  right  to  it  depended  on  a  discretion 
which  might  be  affected  by  extraneous  matters :  Pierson  v.  Kmitsford 
Estate  Co.,  13  Q.  B.  D.  666,  C.  A. : 

— ^property  not  actually  recovered  or  permanently  preserved  ;  e.g.,  where 
proceedings  adapted  to  the  preservation  of  property  are  subsequently  staj'ed 
or  compromised  :  Pinlcerton  v.  Easton,  16  Eq.  490  ;  Rowlands  v.  Williams, 
53  I,.  T.  135 ;  1885,  W.  N.  169  ;  and  v.  inf.  p.  1050  ; 
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— the  Deft's  shares  in  a  hostile  partition  action,  though  tlie  Pit  obtained 
judgment  for  sale :  Flower  v.  Lhyd,  27  W.  R.  655 ;  40  L.  T.  514. 

PRIORITY  01"  UBN — ^ASSIGNMENT — GARNISHEE   ORDER. 

Where  there  are  funds  in  Court  the  lien  is  not  affected  by  any  assignment  Priority, 
by  the  client,  nor  by  a  stop  order  obtained  by  his  assignee  :  Haynes  v.  Cooper, 
33  Beav.  431 ;  and  see  The  Jeff  Davis,  L.  R.  2  A.  &  E.  1 ;    The  Heinrich,  L.  R . 
3A.&E.505;  Re  Wadsworih, Rhodes Y.Sugden, 29 Ch.D. 511, 520  ;  Pierson 
V.  KnuUford  Estate  Co.,  13  Q.  B.  D.  666,  C.  A.,  per  Grove,  J. 

The  solr  is  not  bound  to  give  notice  to  an  intending  assignee  :  Faithfull  v.  Notice. 
Ewen,  7  Ch.  D.  495 ;  and  see  Cole  v.  Eley,  [1894]  2  Q.  B.  350,  C.  A.,  sup. 
p.  1046 ;  but  notice  of  Pit's  solr  is  effectual  to  prevent  the  Deft  from  pay- 
ing money  under  a  compromise  to  the  Pit  to  the  prejudice  of  the  solr : 
Ross  V.  Buxton,  42  Ch.  D.  190  ;  Welsh  v.  Hole,  1  Doug.  237  ;  Read  v.  Duppa, 
6  T.  R.  361 ;  Omerod  v.  Tate,  1  East,  464 ;  and  Deft's  solrs,  having  got 
money  out  of  Court  and  handed  it  to  Pit,  after  express  notice  of  his  solr's 
lien,  were  held  personally  liable  to  satisfy  such  lien  :  Ross  v.  Buxton,  sup.  Priority  of 

A  charging  order  under  the  Act  has  priority  over  a  garnishee  order  pre-  garnishee 
viously  obtained,  but  not  served  :  Earner  v.  Oiks,  11  Ch.  D.  942  ;  and  see  order. 
Davis  V.  Freethy,  24  Q.  B.  D.  519,  C.  A. ;  and  where  proceeds  of  nfi.fa.  were 
actually  attached  to  the  hands  of  the  sheriff,  the  lien  of  the  Pit's  solr,  who, 
with  notice  of  the  garnishee  summons,  subsequently  obtained  a  charging 
order,  was  held  entitled  to  priority :  Dallow  v.  Garrold,  14  Q.  B.  D.  543, 
C.  A. ;  and  cf.  Shippey  v.  drey,  48  L.  J.  C.  P.  524 ;  42  L.  T.  673  ;  28  W.  R. 
877,  C.  A. ;  but  see  North  v.  Stewart,  15  App.  Ca.  452,  463,  where  Hough  v. 
Edtmrds,  1  H.  &  M.  171,  and  Mercer  v.  Graves,  L.  R.  7  Q.  B.  499  (which  do 
not  go  so  far  as  Dallow  v.  Garrold),  were  cited,  and  it  was  intimated  by  Lord 
Watson  that  the  solr's  hen,  until  converted  into  a  charge  by  virtue  of  the 
statute,  will  not  prevent  attachment  of  costs  by  persons  having  claims 
against  the  judgment  creditor :  see,  however.  Re  Knight,  K.  v.  Gardner, 
[1892]  2  Ch.  368,  373. 

Costs  of  mortgagor's  solrs  in  an  action  successfully  maintaining  the  mort-  Prior  mort- 
gagor's title,  mortgagee  taking  no  part,  were  charged  in  priority  to  the  gage, 
interest  of  the  mortgagee  :  Scholey  v.  Pech,  [1893]  1  Ch.  709. 

Where  the  landlord  of  a  bankrupt's  premises  gave  notice  of  his  claim  for  Claim  for 
rent  to  a  receiver  appointed  by  the  Court,  but  did  not  attempt  to  distrain,  '^^°*' 
he  had  no  lien  on  funds  in  the  hands  of  the  receiver  in  priority  to  the  solr  : 
Re  SuffieU,  Exp.  Brown,  20  Q.  B.  D.  693,  C.  A. 

The  charge  on  a  ship  or  its  proceeds  as  property  recovered  or  preseivcd  Necessaries 
has  priority  over  hens  for  necessaries  supplied  after  (but  not  before)  the  supplied  to 
institution  of  the  suit,  and  for  wages  of  the  master,  himself  part  owner,  by  ^^'P- 
whom  the  solr  was  instructed  :  The  Heinrich,  L.  R.  3  A.  &  E.  505  ;  and  see 
The  Soblomsten,  L.  R.  1  A.  &  E.  293  ;  but  not  over  the  claim  of  seamen  for 
wages  :  The  Gustaf,  31  L.  J.  Adm.  207  ;  6  L.  T.  660  ;  Lush,  606 ;  or  other 
prior  liens  :  The  Livietta,  8  P.  D.  209. 

As  between  successive  solrs,  the  one  who  conducts  the  action  to  an  end  Successive 
has  the  prior  lien  :  Cormaek  v.  Beisley,  3  De  G.  &  J.  157  ;  Re  Wadsuorlh,  solrs. 
Rhodes  v.  Sugden,  29  Ch.  D.  517  ;  34  Ch.  D.  155  ;  Re  Knight,  K.  v.  Gardner, 
[1892]  2  Ch.  368  ;  but  see  Batten  v.  Wedgwood  Coal  Co.,  28  Ch.  D.  317,  320. 

For  a  case  where  trustees  were  held  entitled  to  indemnity  for  their  ex-  Priority  of 
penditure  properly  incurred  in  priority  to  solr's  charge,  see  Re  Turner,  trustees' 
Wood  V.  Turner,  [1907]  2  Ch.  126,  and  see  Form  of  Order,  lUd.  539.  expenses. 

SET-OFF. 

By  0.  Lxv,  14,  "a  set-off  for  damages  or  costs  between  parties  may  be 
allowed,  notwithstanding  the  solr's  lien  for  costs  in  the  particular  cause  or 
matter  in  which  the  set-off  is  sought." 

This  rule  (following  the  old  rule,  63  H.  T.  1863)  applies  only  to  costs  in  Costs, 
the  particular  cause,  and  not  to  costs  in  independent  proceedings ;    Re 
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Ckland,  2  Ch.  808 ;  Be  Harrald,  Wilde  v.  Walford,  52  L.  J.  Ch.  436 ;  53 
L.  J.  Ch.  505  ;  51  L.  T.  441 ;  31  W.  R.  318  ;  Exp.  Griffin,  Re  Adams,  14 
Ch.  D.  37  ;  Barker  v.  Hemming,  5  Q.  B.  D.  609,  C.  A. ;  Smith's  Case,  Re 
Bank  of  Hindustan,  3  Ch.  126  ;  Be  General  Exchange  Bank,!:.  R.  4  Eq.  138  ; 
and  it  applies  to  interlocutory  costs,  or  of  the  costs  of  separate  questions 
or  issues  in  the  same  proceedings :  Re  Harrald,  Wilde  v.  Walford,  sup.  ; 
Cordery,  376  (and  cases  there  cited) ;  although  there  has  been  a  change  of 
solrs  :  Bdbarts  v.  Buee,  8  Ch.  D.  198. 

Costs  incurred  in  the  High  Court  cannot  be  set  o£E  against  costs  obtained 
in  the  County  Court,  although  the  proceedings  are  between  the  same 
parties :  Hassell  v.  Stanley,  [1896]  1  Ch.  607  (setting  at  rest  the  doubt 
raised  in  Edwards  v.  Hope,  14  Q.  B.  D.  922,  C.  A. ;  Cordery,  375) ;  and  see 
Blakey  v.  Latham,  41  Ch.  D.  518 ;  Goodfellow  v.  Gray,  [1899]  2  Q.  B.  498, 
C.  A,  ;  David  v.  Bees,  [1904]  2  K.  B.  435  ;  Bake  v.  French,  [1907]  1  Ch.  428. 

Costs  which  the  Pit  is  ordered  to  pay  to  the  Deft  may  be  set  off  against 
money  which  the  Deft  is  ordered  to  pay  to  the  Pit :  Pringle  v.  Gloag,  10 
Ch.  D.  676 ;  Bawtree  v.  Wilson,  2  Kee.  713 ;  and  see  Heiron  v.  Hobson, 
47  L.  J.  Ch.  574. 

And  where  an  appeal  of  the  wife  in  divorce  proceedings  was  dismissed 
with  costs,  the  husband's  costs  of  the  appeal  were  not  allowed  to  be  paid, 
to  the  prejudice  of  the  wife's  solr's  lien,  out  of  money  which  had  been  paid 
into  Court  by  the  husband  as  security  for  the  costs  of  the  wife :  Hall  v.  Hall, 
[1891]  P.  302,  C.  A. 

Where,  however,  the  client  is  a  debtor  to  a  trust  estate,  as  he  can  receive 
no  costs  until  the  debt  is  paid,  and  his  solr  can  be  in  no  better  position,  the 
trustees  may  set  off  the  debt  against  the  costs  without  regard  to  the  lien : 
Re  Harrald,  Wilde  v.  Walford,  sup.,  reversing  S.  C,  52  L.  J.  Ch.  4S6 ; 
unless  the  Court,  on  the  principle  of  salvage,  should  think  fit  to  give  a  more 
extended  charge  (see  Re  White,  Fitzsimon  v.  W.,  17  L.  R.  Ir.  223 ;  Bailey  v. 
Birchall,  2  H.  &  M.  371 ;  Jackson  v.  Smith,  53  L.  J.  Ch.  972  ;  51  L.  T.  72) 
under  sect.  28  of  the  Sobs  Act,  1860:  ReGockreirsEstate,[l9U}  2  Ch.  318. 

As  to  the  practice  at  common  law  under  the  repealed  r.  63,  Hil.  T.  1853, 
see  Cordery,  377. 
Damages.  The  set-off  for  damages  mentioned  in  the  rule  means  damages  in  different 

actions  :  Goodfellow  v.  Gray,  [1899]  2  Q.  B.  498,  C.  A. ;  Blakey  v.  Latham, 
41  Ch.  D.  618  ;  and  accordingly,  notwithstanding  that  a  charging  order  has 
been  obtained  ex  parte  by  a  solr  on  damages  recovered  by  his  client,  an 
order  may  be  made  allowing  a  set-off  against  such  damages  in  respect  of 
damages  recovered  against  the  client  in  another  action  :  Goodfellow  v.  Gjay, 
sup. 

Compromise — ^lien,  how  affected  by. 

The  lien  may  be  defeated  by  a  settlement  or  compromise  of  the  action, 
provided  such  settlement  is  bond  fide  :  Brunsdon  v.  Allard,  2  E.  &  E.  19  ; 
Slater  v.  Mayor  of  Sunderland,  33  L.  J.  Q.  B.  37  ;  9  L.  T.  422  ;  Re  Hope, 
8  P.  D.  144,  C.  A. ;  Rowland  v.  Williams,  53  L.  T.  136  ;  1886,  W.  N.  169  ; 

— secus  if  the  compromise  is  merely  collusive,  and  made  with  the  express 
object  of  defeating  the  lien  :  Re  Hope,  sup. ;  Exp.  Games,  3  H.  &  C.  294 ; 
Exp.  Morrison,  L.  R.  4  Q.  B.  153  ;  and  see  Moxon  v.  Sheppard,  14  Q.  B.  D. 
627  ;  Price  v.  Couch,  60  L.  J.  Q.  B.  767  ;  Re  Margetson  and  Jones,  [1897] 
2  Ch.  314,  where  the  solr  was  held  to  be  entitled  to  an  order  against  the 
former  solr  for  taxation  and  payment  of  the  costs  incurred  by  the  client  to 
him  up  to  the  time  when  the  taxation  against  the  former  solr  had  been 
dropped  with  the  view  of  defeating  the  lien ;  and  see  Cordery,  380. 

And  in  order  to  make  out  that  a  compromise  is  collusive,  the  solr  must 
show  that  both  parties  entered  into  it  with  the  intention  of  depriving  him  of 
his  lien:  Re  Hope,  sup.;  and  see  Exp.  Morrison,  sap;  Dunthome  v. 
Bunbury,  24  L.  R.  Ir.  6. 

But  the  solr's  lien  will  attach  to  money  received  under  a  compromise, 
where  such  money  is  in  substance  the  fruit  of  the  action  :  Ross  v.  Buxton, 
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42  Ch.  p.  190  ;  White  v.  Pearce,  7  Ha.  276  ;  Heiron  v.  Hobson,  47  L.  J,  Ch. 
674  ;  Slater  v.  Mayor  of  Sunderland,  sup. 

A  solr  does  not  lose  his  lien  on  a  £und  placed  in  his  hands  to  abide  tho 
result  of  a  suit,  although  the  suit  has  been  bond  fide  compromised  :  Hanson  v. 
Beece,  3  Jur.  N.  S.  1204 ;  6  W.  R.  46  ;  27  L.  J.  Ch.  118. 

WAIVER  OF  LIEN. 

A  solr  who  takes  from  his  client  a  mortgage  or  other  security  for  his  costs 
on  the  property  which  he  hopes  to  recover  in  a  pending  action  is  thereby 
precluded  from  afterwards  obtaining  a  charging  order :  Groom  v.  Cheese- 
Wright,  [1895]  1  Ch.  730  ;  and  see  further,  as  to  waiver  of  solr's  lien  by  taking 
security,  Balch  v.  Symes,  1  T.  &  R.  87,  92 ;  Enniskillen  By.  Co.  v.  Collum, 
29  L.  R.  Ir.  421 ;  Cordery,  372 ;  Dan.  1691,  1697. 

Where  an  order  has  been  made  for  payment  of  costs  out  of  a  trust  estate 
to  the  solr,  he  is  not  entitled  afterwards  to  obtain  a  charging  order :  Be 
Viney's  Trusts,  18  L.  T.  851  ;  Be  CocJcrelVs  Estate,  [1911]  2  Oh.  318  ;  unless 
he  is  discharged  before  taxation  and  no  longer  acts  for  any  party  in  the 
suit,  but  in  that  cas3  the  order  will  be  hmited  to  giving  him  liberty  to  apply 
to  enforce  it  by  sale  or  otherwise  :  Pitcher  v.  Arden,  7  Ch.  D.  318,  C.  A. 

PEOCEDUBE  TO  OBTAIN  CHAEQING  OEDEK. 

The  application  for  a  declaration  of  charge  under  the  statute  may  be  Form  of 
made  by  summons,  intituled  in  the  action,  but  not  necessarily  in  the  matter  application, 
of  the  Act  or  of  the  solr  :  Earner  v.  Giles,  11  Ch.  D.  942  ;    Clover  v.  Adams, 
6  Q.  B.  D.  622  ;  but  it  seems  that  it  may  still  be  properly  made  by  petition  : 
see  Brovm  v.  Trotman,  12  Ch.  D.  880. 

Any  Judge  of  the  High  Court  in  the  Division  in  which  the  suit,  matter,  or 
proceeding  has  been  heard  can  make  the  order ;  but  upon  the  construction 
of  the  words  "  Court  or  Judge,"  it  was  held  that  the  order  should  be  made 
in  the  branch  of  the  Court  to  which  the  suit  was  attached :  Be  Fiddey, 
Heinrich  v.  Sutton,  6  Ch.  865 ;  and  see  Higgs  v.  Schroder,  3  C.  P.  D.  252  ; 
and  the  application  should  be  made  to  the  Judge  before  whom  the  action 
has  been  tried,  and  who  has  dealt  with  the  substantial  question  in  it : 
Owen  V.  Henshaw,  7  Ch.  D.  385 ;  and,  if  made  after  trial,  is  a  "  further 
proceeding  "  within  O.  xlix,  2,  so  that  the  order  may  be  made  by  the 
Judge  from  whom,  or  the  Judge  to  whom,  an  action  has  been  transferred 
for  trial.  In  K.  B.  D.  the  application  need  not  necessarily  be  made  to  the 
particular  Judge  who  made  the  original  judgment  or  order :  Dallow  v. 
Garrold,  14  Q.  B.  D.  543, 546,  C.  A. ;  Be  Deakin,  Exp.  Daniell,  [1900]  2  Q.  B 
489,  C.  A.  (and  see  S.  C.  as  to  the  jurisdiction  of  the  Judge  in  Bankruptcy). 

Where  the  charge  asked  for  is  confined  to  the  interest  of  the  client  the  Service, 
other  parties  to  the  action  should  not  be  served :   Brown  v.  Trotman,  12 
Ch.  D.  880  ;  secus  where  the  charge  extends  to  the  whole  property  :  Jackson 
V.  Smith,  Exp.  Digby,  53  L.  J.  Ch.  972  ;  51  L.  T.  72  ;  Form  6,  sup.  p.  1044, 
where  one  creditor  in  a  partnership  action  was  allowed  to  represent  all. 

The  order  may  be  made  though  the  property  belongs  to  an  infant :  Greer  Person  under 
V.  Young,  24  Ch.  D.  545,  C.  A. ;  and  see  Baile  v.  B.,  13  Eq.  497  ;  or  is  disabUity. 
settled  on  a  married  woman  restrained  from  anticipation  :  Be  Keane, 
Lumley  v.  Desborough,  12  Eq.  115  ;  but  the  infant,  married  woman,  trustees, 
next  friend,  or  guardian  should  have  an  opportunity  of  being  heard  :  Greer 
V.  Young,  sup.  ;  Bonser  v.  Bradshaw,  10  W.  R.  481  ;  9  L.  T.  195  ;  9  Jur. 
N.  S.  1048  ;  4  Gifi.  260.  There  is,  therefore,  no  need  to  bring  an  action,  as 
was  done  in  Pritchard  v.  Boberts,  17  Eq.  222. 

The  order  should  be  limited  to  the  costs  properly  incurred,  with  the  usual  Limit  of 
direction  as  to  taxation  :  Emden  v.  Carte,  19  Ch.  D.  311,  318,  C.  A. ;  and  in  order, 
a  foreclosure  action  the  Court  refused  to  extend  the  charge  to  the  costs  of  an 
action  of  ejectment  in  aid  of  the  foreclosure  :   Wilson  v.  Bound,  4  Gifi.  416  ; 
but  tho  costs  of  proving  the  retainer,  which  was  disputed  by  the  client,  were 
included  :  Be  Hill,  33  Ch.  D.  266,  C.  A. 
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TJje  solr's  lien  for  costs  on  funds  in  Court  or  property  recovered  is  for 
taxed  costs,  and  unless  the  client's  right  to  tax  has  expired  when  the  funds 
recovered  ara  paid  into  Court,  such  right  is  unaffected  by  subsequent  lapse 
of  time  :  De  Bay  v.  Griffin,  10  Ch.  291. 

A  town  agent  has  been  held  entitled  under  this  section  to  a  charge  for  an 
unascertained  balance  due  to  him  by  the  country  solr :  Tardrew  v.  Howell, 
3  Giff.  381. 

So  long  as  funds  in  Court  upon  which  a  charging  order  has  been  made  have 
not  been  paid  away,  the  order  is  effectual  against  every  one  except  a  bond 
fide  purchaser  for  value  without  notice  :  Be  Suffield,  Exp.  Brown,  20  Q.  B.  D. 
693,  C.  A. 

Though  the  solr  has  discharged  himself,  yet  if  he  has  not  done  so  wrong- 
fully or  improperly,  the  charging  order  may  be  upheld :  Clover  v.  Adams, 
6  Q.  B.  D.  622. 

A  solr  having  ceased  to  act  for  his  client,  and  having  obtained  a  charging 
order  on  funds  in  Court  for  his  costs,  was  not  entitled  to  enforce  payment 
until  the  general  costs  of  the  action  were  taxed :  Re  Qreen,  0.  v.  (?.,  26 
Ch.  D.  16,  C.  A. 

The  Court  in  Bankruptcy  has  no  jurisdiction  to  give  effect  to  the  lien  of  a 
solr  who  has  been  instrumental  in  recovering  judgment  in  an  action  by 
ordering  payment  to  the  solr  of  a  dividend  in  the  bankruptcy  representing 
the  amount  recovered :  Be  Cook,  Exp.  Cripps,  [1899]  1  Q.  B.  863. 

An  application  to  set  aside  a  charging  order  must  be  promptly  made  ;  a 
delay  of  two  months  from  service  of  order  was  held  fatal :  Re  Deakin,  Exp. 
Daniell,  [1900]  2  Q.  B.  489,  C.  A. 


Section  III. — Setting  aside  Securities  &c.,  obtained  from 

Client. 
Deed  to  he  Security  only  for  what  due  on  taking  Accounts — 
Dealings  and  Transactions — Costs. 
"  Declare  tliat  the  instrument  dated  &c.,  is  (ought)  to  stand  as  a 
security  only  for  what,  if  anything,  shall  be  found  to  be  justly  due 
from  Pit  to  Deft  at  the  date  thereof  :  And  Order  that  the  following 
&c.,  1.  An  account  of  all  dealings  and  transactions  between  the  Pit 
and  the  Deft,  and  of  all  sums  of  money  paid  or  advanced  by  the  Deft 
to  or  for  the  use  or  on  account  of  the  Pit,  and  of  all  sums  of  money 
received  by  or  come  to  the  hands  of  the  Deft,  for  the  use  or  on  account 
of  the  Pit,  including  in  such  accounts  all  bills  of  costs  claimed  by  the 
Deft  to  be  due  from  the  Pit,  such  costs  to  be  taxed  &c. ;  2.  An  inquiry 
whether  any  and  (if  any)  what  sum  or  sums  of  money  was  or  were  due 
from  the  Pit  to  the  Deft  on  the  —  day  of  — ,  and  the  —  day  of  — , 
being  the  respective  dates  of  the  two  promissory  notes  in  the  Pit's 
(bill)  mentioned." — ^Deft  to  pay  to  the  Pit  costs  of  suit  up  to  decree. — 
Adjourn  &c.— See  Davies  v.  Parry,  V.-C.  S.,  30  May,  1859,  A.  1899  ; 
1  Gifi.  182. 

For  like  declaration  and  account  of  what  was  due  in  respect  of  bills  of 
costs,  with  an  account  of  receipts  and  payments,  see  Morgan  v.  Higgins, 
1  Giff.  284,  following  Lawless  v.  Mansfield,  1  Dr.  &  War.  S57,  where  the 
decree  is  given. 

For  order  on  petition  to  tax  several  bills,  and  give  credit  for  all  sums  paid, 
and  declaring  a  bond  and  mortgage  are  to  Stand  as  a  security  only  for  what 
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(if  anything)  shall  appear  to  be  due  on  such  taxation,  restraining  proceed- 
ings on  the  bond  or  mortgage,  or  otherwise,  see  Aubrey  v.  Popkin,  L.  C, 
22  Jan.  1768,  A.  78  ;  1  Dicls.  403. 

For  order  to  examine  stated  account  and  bill  of  costs,  secured  by  mortgage, 
and  the  part  consideration  for  a  purchase  by  the  solr  from  his  client,  with 
reference  to  taxation,  and  with  leave  to  either  party  to  claim  further  credits, 
see  Edwards  v.  Meyrick,  2  Ha.  79. 

For  decree,  that  mortgage,  executed  by  Pit  to  his  solr,  he  representing 
it  was  a  deed  for  another  purpose,  be  delivered  up  to  be  cancelled,  in  suit 
against  the  solr  and  his  assignee  for  value  Avithout  notice,  see  Vmley  v. 
Cooke,  1  Giff.  230,  237. 

For  decree  setting  aside  deed  of  gift  to  the  donor's  attorneys,  given  while 
acting  for  him  in  the  management  of  the  property,  without  proof  of  fraud, 
and  for  accounts,  reconveyance,  and  repayment,  see  Welles  v.  Middleton, 

1  Cos,  126  ;  and  see  Strange  v.  Brennan,  10  Jur.  649  j  15  Jur.  346  ;  15  L.  J. 
Ch.  389  ;   2  Coop.  Oh.  C.  1. 

For  decree  setting  aside  an  agreement  to  give  the  solr  certain  shares,  and 
allowing  a  mortgage  to  stand  as  a  security  for  so  much  only  as  should  appear 
to  be  due  to  the  solr  upon  taxation,  see  Gardner  v.  Ennor,  25  Beav.  549. 

For  inquiry  what  was  the  bill  of  costs  and  account,  which  made  up  a  large 
sum  secured  by  mortgage,  and  alleged  to  consist  of  money  advanced  and 
costs,  and  whether  any,  and  which,  of  the  items  of  such  bill  and  account  wxre 
improper,  and  ought  not  to  be  allowed  on  taxation,  see  Edwards  v.  Merrick, 

2  Ha.  79. 

For  decree  setting  aside  a  mortgage  by  father,  tenant  for  life,  and  son, 
tenant  in  tail  in  remainder,  to  their  solr,  immediately  after  the  son  attained 
majority,  and  subsequent  sale  ;  with  accounts,  and  direction  for  reconvey- 
ance on  payment  of  balance  due,  if  any,  with  special  directions,  see  King  v. 
Savery,  1  S.  &  G.  316  ;  affirmed,  with  a  slight  variation,  nom.  Savery  v.  King, 
6  H.  L.  C.  627. 

For  form  of  account  in  a  foreclosure  suit  by  solr-mortgagee  directing 
taxation  of  costs  included  in  security,  and  disallowance  of  certain  stipulated 
charges  for  commission,  see  Eyre  v.  Hughes,  2  Ch.  D.  148,  inf.  Chap. 
XLVII.,  "Mortgages." 

As  to  setting  aside  a  deed  of  gift  or  sale  by  chent  to  solr,  the  deed 
remaining  valid  as  regards  other  parties,  see  Wright  v.  Carter,  [1903] 
1  Ch.  at  p.  64. 

On  the  ground  of  public  policy,  a  voluntary  conveyance  by  client  to 
counsel,  in  consideration  of  professional  services,  was  set  aside  :  Brown  v. 
Kennedy,  4  D.  J.  &  S.  217  ;  33  Beav.  133. 

NOTES. 

DEALINGS   BETWEEN   SOLICITOB  AND   CLIENT — SECURITY   TO   SOLICITOR 

FOB   COSTS. 

Before  the  Attorneys  and  Solrs  Act,  1870  (33  &  34  V.  c.  28),  a  solr  could  bltweSTsolc 
not  take  a  security  from  his  client,  nor  apply  one  taken  for  future  costs  :  ^^^  client  as 
Re  Foster,  2D.  F.  &  J.  105  ;  Pilcher  v.  Righy,  9  Price,  83  ;  Jones  v.  Tripp,  ^  costs. 
Jac.  323  ;   nor  enter  into  an  agreement  to  receive  a  gross  sum  for  future 
services  :  PMlby  v.  Hazle,  8  C.  B.  N.  S.  647  ;  nor  accept  a  promise  from  his 
client  of  a  gift  for  professional  services  beyond  his  legal  remuneration  : 
O'Brien  v.  Lewis,  11  W.  R.  318  ;  Pince  v.  Beattie,  lb.  979. 

By  that  Act  (sect.  4),  sup..  Vol.  L,  p.  265,  a  solr  may  make  an  agreement 
in  writing  with  his  client  respecting  the  amount  and  manner  of  payment  for 
the  whole,  or  any  part,  of  any  past  or  future  services,  fees,  charges,  or  dis- 
bursements in  respect  of  business  done,  or  to  be  done,  by  such  solr  &o., 
subject  to  examination  by  the  taxing  master.  But,  by  sect.  11,  nothing  in 
the  Act  contained  is  to  give  validity  to  any  purchase  by  a  solr  of  the  interest, 
or  any  part  of  the  interest,  of  his  client  in  any  suit,  action,  or  other  con- 
tentious proceeding,  or  to  anjr  agreement  for  payment  pply  io  tlie  event  of 
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success  in  such  suit,  &o. :   see  upon  these  sections.  Vol.  I.,  Chap.  XVII., 
pp.  265  et  seq. 

As  to  agreements  under  the  Soirs'  Remuneration  Act  (44  &  45  V.  o.  44), 
s.  8,  V.  sup.,  Vol.  I.,  p.  267 ;  and  that  an  agreement  under  the  Act  must 
be  fair  and  reasonable,  and  such  as  would  be  enforced  by  the  Court,  see 
Mearns  v.  Knapp,37W.  R.  585  ;  Cordery,  271. 

And  generally  pending  suit  a  solr  is  disqualified  from  accepting  benefits 
from  a  client  beyond  his  costs  :  Walker  v.  Smith,  29  Beav.  394  ;  Be  Holmes' 
Estate,  3  GifE.  337  ;   Welles  v.  Middleton,  I  Cox,  112  ;  4  Bro.  P.  C.  245. 

But  a  mortgage  might  be  taken  for  costs  already  due :  Williams  v. 
Piggott,  Jac.  600  ;  and  6  &  7  V.  c.  73,  s.  37,  is  no  bar  to  a  suit  by  the  solr 
to  foreclose  the  equity  of  redemption  :  Thomas  v.  Cross,  13  W.  R.  166 ; 
5  N.  R.  148  ;   10  Jur.  N.  S.  1163  ;  11  L.  T.  430. 

A  security  which  has  been  originally  obtained  by  the  solrs  of  the  alleged 
mortgagor  in  their  own  favour  by  fraud,  cannot  be  enforced  by  an  assignee 
from  the  solrs  for  value  without  notice  of  their  fraud :  Vorley  v.  Cooke,  1 
GifE.  230. 

Effect  will  not  be  given  to  any  stipulation  which  is  unusual  or  dis- 
advantageous to  the  client :  e.g.,  a  clause  postponing  the  right  to  redeem 
for  twenty  years  :  Cowdry  v.  Day,  1  Giff.  316  (see  also  on  this  question  Eyre 
V.  Hughf-s,  2  Ch.  D.  148) ;  or  an  absolute  power  of  sale  even  in  a  second 
mortgage,  unless  its  unusual  nature  is  fully  explained  ro  the  client :  Cock- 
hum  V.  Edwards,  18  Ch.  D.  449,  0.  A. ;  and  see  Craddock  v.  Rogers,  53 
L.  J.  Ch.  963  ;  1888,  W.  N.  134 ;  Stokes  v.  Prance,  [1898]  1  Ch.  212  ;  but 
the  doctrine  does  not  apply  where  the  transaction  is  not  an  ordinary 
mortgage,  but  an  arrangement  for  giving  the  client  time  to  pay  a  debt 
presently  piyable,  and  the  mortgage  property  is  of  a  peculiar  character, 
e.g.,  an  interest  in  a  railway  in  Jersey  saddled  with  a  large  debenture  debt : 
PooUy's  Trustee  v.  Whetham,  33  Ch.  D.  Ill,  C.  A. 

And  tha  ordinary  rule  that  the  Court  will  not  grant  an  interlocutory 
injunction  restraining  a  mortgagee  from  exercising  his  power  of  sale,  does 
not  apply  where  the  mortgagee  was  solr  of  the  mortgagor :  Macleod  v.  Jones, 
24  Ch.  D.  289,  0.  A. 

A  purchase  having  been  ordered  to  stand  as  a  security  only,  the  Court 
would  not  import  a  power  of  sale  :  Pearson  v.  Benson,  28  Beav.  598. 

Stated  accounts  of  the  amount  due  should  be  produced  to  the  client  on 
taking  the  security,  and  the  mortgage  deed  will  stand  only  for  what  shall 
be  found  due  at  the  date  of  the  security  on  taking  the  account :  Davies  v. 
Parry,  1  Giff.  182,  sup.  Form  1,  p.  1052  ;  Morgan  v.  Higgins,  1  Giff.  270 ; 
Macleod  v.  Jones,  sup. ;  and  in  the  case  of  a  mortgage  given  to  secure 
costs,  for  so  much  as  shall  appear  to  be  due  to  the  solr  upon  taxation : 
Eyre  v.  Hughes,  sup.  ;  Kenney  v.  Browne,  3  Rigdw.  P.  C.  522 ;  Newman 
V.  Payne,  4  Bro.  C.  0.  350 ;   Gardener  v.  Ennor,  35  Beav.  549, 

In  order  to  open  settled  accounts  between  solr  and  client,  in  the  absence 
of  unfairness  or  undue  influence,  specific  items  of  mistake  must  be  alleged 
and  proved :  Blagrave  v.  Bouth,  2  K.  &  J.  509  ;  Hiles  v.  Moore,  17  L.  J. 
Ch.  385  ;  Re  Webb  ;  Lambert  v.  Still,  [1894]  1  Ch.  73,  C.  A. ;  Cordery,  199; 
seous,  if  fraud  or  undue  influence  are  shown  :  Watson  v.  Rodwell,  11  Ch.  D. 
150,  0.  A. ;  Coleman  v.  Mellersh,  2  M.  &  G.  309  ;  Morgan  v.  Higgins,  1  Giff. 
270,  288  (explaining  discrepancy  between  Blagrave  v.  Routh  and  Lawless  v, 
Mansfield,  1  Dr.  &  W.  605) ;  Ward  v.  Sharp,  53  L.  J.  Ch.  313 ;  50  L.  T, 
657  (where  a  third  person  was  put  forward  as  mortgagee) ;  and  neglect  by 
solr-trustees  to  inform  residuary  legatees  that  they  were  entitled  to  have  a 
bill  of  costs,  and  to  have  it  taxed  or  moderated  is  not  per  se  a  ground  for 
opening  a  settled  account  of  nine  years'  standing,  no  error,  excessive  charge, 
or  other  injustice  baing  shown  :  Re  Webb  ;  Lambert  v.  Still,  [1894]  1  Ch, 
73,  C.  A. 

And  upon  sufficient  cause  shown  by  the  Deft,  and  evidence  of  pressure, 
and  non-delivery  of  bills  of  costs  by  solr-mortgagee,  the  security  in  which 
they  have  been  included  may  be  opened  in  a  foreclosure  suit  without 
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coss-bil],  or  counter-claim  under  the  new  procedure :    Eyre  v.  Hughes, 
2  Ch.  D.  148. 

Where  a  soir  mortgagee  had  made  excessive  charges,  and  thuie  was  no 
evidence  that  the  mortgagor  client  had  agreed  to  them  or  had  independent 
advice,  the  accounts  were  opened  notwithstanding  the  Statutes  of  Limita- 
tions :  Cheese  v.  Keen,  [1908]  1  Ch.  245. 

Independent  proof  of  payment  by  the  solr,  in  the  case  of  dealings  between  Proof  of 
himself  and  the  client,  is  required.  As  to  securities  given  by  the  client,  the  payments, 
solr  must  prove  the  advance  of  the  money  by  some  other  evidence  than  the 
instrument  creating  the  security ;  in  this  respect  a  purchase  and  security 
stand  upon  the  same  footing  :  Oresley  v.  Mousley,  3  D.  J.  &  F.  433  ;  and 
see  Morgan  v.  Lewis,  3  Anstr.  769  ;  4  Dow,  29 ;  5  Price,  42  ;  3  Y.  &  J. 
230,  394 ;  3  CI.  &  F.  159  ;  Lawless  v.  Mansfield,  1  Dr.  &  War.  557  ;  Consett 
V.  Bell,  1  Y.  &  C.  C.  578 ;  Cheslyn  v.  Dalby,  2  Y.  &  C.  170 ;  4  76.  238  ; 
but  the  receipt  clause  in  the  deed  will  protect  a  subsequent  purchaser 
without  notice :  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  55. 

As  to  the  allowance  of  interest  upon  a  mortgage  to  secure  payment  of  Interest  on 
untaxed  costs,  see  Be  O'Connor,  17  W.  R.  1143  ;  Lyddon  v.  Moss,  4  D.  &  costs. 
J.  104 ;  Moss  V.  Bainbrigge,  6  D.  M.  &  G.  292  ;  Cheese  v.  Keen,  [1908]  1  Ch. 
245  ;  and  as  to  the  allowance  of  interest  on  costs  generally,  v.  sup.  Vol.  I. 
pp.  299  et  seq. 

And  a  mortgage  to  a  third  party,  who  was  in  fact  a  trustee  only,  was 
decreed  to  stand  as  a  security  only  for  what  should  be  found  to  be  properly 
due,  with  interest  at  4  p.  c. :  Thomas  v.  Lloyd,  3  Jur.  N.  S.  288. 

SALARIED  SOLICITOB. 

As  to  the  rights  of  a  solr,  employed  at  a  salary  (exclusive  of  expenses  out 
of  pocket)  to  prosecute  and  defend  legal  proceedings  for  a  public  body,  on  a 
taxation,  as  between  solr  and  client,  see  Henderson  v.  Merthyr  Tydfil  District 
Council,  [1900]  1  Q.  B.  434,  and  as  to  remuneration  of  solr  by  salary,  see 
Cordery,  262,  263. 

GITTS,   SALES,   AND   PXJKCHASES. 

Contracts  of  any  sort  between  solr  and  client  will  be  subjected  to  the 
greatest  scrutiny  :  Aithen  v.  Campbell's  Trustees,  [1909]  S.  C.  1217  ;  46 
Sc.  L.  R.  830. 

Solrs  should  not  deal  with  their  clients  except  at  arm's  length  and 
on  an  equal  footing,  and  should  not  make  any  bargain  which  will  render  it 
difficult  for  them  to  fulfil  their  duties  to  their  client :  Be  Haslam  and  Hier- 
Evans,  [1902]  1  Ch.  765,  per  Stirling,  L.  J.,  at  p.  773. 

Gifts  conferred  by  a  client  on  a  solr  while  the  relation  (Morgan  v.  Mineit,  Gifts. 
6  Ch.  D.  638),  or  the  influence  arising  from  it  (per  Turner,  L.  J.,  in  Holman 
V.  Loynes,  4  D.  M.  &  G.  270,  283),  subsists,  are  invalid :  see  Be  Holmes' 
Estate,  3  GifF.  337 ;  Wood  v.  Downes,  18  Ves.  127  ;  Lady  Ormonde  v. 
Hutchinson,  13  Ves.  47,  52  ;  Willes  v.  Middleton,  1  Cox,  112  ;  so  also  a 
gift  made  to  the  solr's  son  :  Barron  v.  Willis,  [1900]  2  Ch.  121,  C.  A. ; 
[1902]  A.  C.  271 ;  or  his  wife  who  is  the  niece  of  the  client :  Liles  v.  Terry, 
[1895]  2  Q.  B.  679. 

A  gift  by  a  client  to  his  solr  raises  a  presumption  of  undue  influence 
which  must  be  rebutted  by  the  solr,  and  it  will  not  be  enough  that  the 
client  employed  an  independent  solr  without  collusion  between  the  solrs. 
The  presumption  will  continue  so  long  as  the  relation  of  solr  and  client 
subsists  or  until  it  can  be  shown  that  the  influence  arising  from  the  relation 
no  longer  exists  :  Wright  v.  Carter,  [1903]  1  Ch.  27.  The  relation  must 
be  wholly  at  an  end  before  any  gift  can  be  made  :  Morgan  v.  Minett,  sup.  ; 
Montesquieu  v.  Sandys,  18  Ves.  302,  312  ;   Oldham  v.  Hands,  2  Vez.  259. 

A  distinction  has  been  taken  between  gifts  inter  vivos  from  client  to  solr, 
and  gifts  to  a  solr  under  the  client's  will,  even  though  drawn  by  the  solr 
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himself :   Hiwlson  v.  Wmtherill,  5  D.  M.  &  G.  301 ;    Walhtr  v.  Smith,  29 
Beav.  394;  Baworth  v.  Marriott,  1  My.  &  K.  643  ;  Paine  v.  Hall,  18  Ves.  475. 
See  also,  as  to  setting  aside  benefits  from  client  to  solr  pending  the 
relation,  Tomson  v.  Jvdge,  3  Drew.  306  (where  the  gift  being  of  realty  was 
in  terms  a  purchase) :    Oardener  v.  Ennor,  35  Beav.  549 ;    WoodvMrd  v. 
Humpage,  3  Giff.  337  ;  Rhodes  v.  Bate,  1  Oh.  252  ;  Morgan  v.  Minett,  6  Ch. 
D.  638  (where  the  client  released  a  mortgage  debt  due  from  him  to  the  solr). 
The  distinction  taken  in  oases  where  the  solr  was  not  solr  hdc  re  applies  to 
transactions  of  purchase,  not  of  gift :  Montesquieu  v.  Sandys,  18  Ves.  313. 
Where  the  solr  of  the  Pit  in  a  creditor's  action  bought  up  debts,  the  estate 
being  insolvent,  the  question  whether  he  was  trustee  of  any  profit,  being  one 
between  him  and  the  other  creditors,  could  not  be  raised  by  the  chief  clerk's 
certificate :   Be  Tillett,  Field  v.  Lydall,  32  Ch.  D.  639. 
Purchases.  In  transactions  between  them  of  sale  and  purchase,  the  onus  is,  in  like 

manner,  though  not  with  the  same  strictness,  thrown  upon  the  solr  of  prov- 
ing that  the  transaction  was  fair,  and  that  he  has  given  the  client  all  that 
reasonable  advice  against  himself  that  he  would  have  given  against  a  third 
person :  see  Gibson  v.  Jeyes,  6  Ves,  266,  and  oases  collected ;  Fox  v. 
Mackreth,  1  L.  C.  Eq.  141 ;  Hugy^ninY.  Baseley,  2  L.  C.  Eq.  597 ;  Cockbum 
V.  Edwards,  18  Oh.  D.  499,  C.  A. ;  Barron  v.  Willis,  [1900]  2  Ch.  121, 
C.  A. ;  [1902]  A.  C.  271. 

A  sale  to  a  solr  by  a  client  will  not  be  invalid  if  the  solr  can  show  that  his 
client  had  (a)  full  information,  (6)  competent  independent  advice,  (c)  a 
fair  price  :  Wright  v.  Carter,  [1903]  1  Ch.  27  ;  and  see  Edwards  v.  MeyricJc, 
2  Hare,  60  ;  Champion  v.  Bighy,  1  Russ.  &  My.  539  ;  Trevelyan  v.  Charter, 
9  Beav.  140. 

For  the  exercise  of  the  jurisdiction  of  the  Court,  in  ordering  to  be  given 
up  assignments  obtained  from  the  client  of  leases,  see  Ogilvie  v.  Jeaffreson, 
6  Jur.  N.  S.  970 ;  29  L.  J.  Ch.  905 ;  8  W.  R.  745 ;  or  in  setting  aside  a 
purchase  of  the  client's  equity  of  redemption :  Oibhs  v.  Daniel,  10  W.  R. 
688  ;  9  Jur.  N.  S.  636 ;  7  L.  T.  27 ;  4  Giff.  1 ;  or  in  setting  aside  a  bill  of 
sale  :  Sykes  v.  Bond,  4  L.  T.  859  ;  7  Jur.  N.  S.  1024. 

The  solr,  having  re-sold,  must  account  for  any  profit.  In  taking  the 
accounts,  he  will  be  credited  with  purchase-money,  or  advances  paid,  sums 
expended  in  substantial  improvements  and  repairs,  with  interest  at  4  or  5 
p.  c,  according  to  circumstances,  and  debited  with  the  amount  he  has 
received  for  rents  and  profits,  and  with  the  estimated  deteriorations  in  value 
of  the  property,  annual  rests  being  directed  :  see  Sidney  v.  Banker,  12  Sim. 
118;  5e£acey,  6  Ves.  615;  Be  Hughes,  6Yes.  617  ;  Be  Bennett,  10  Yes.  401 ; 
Charter  v.  Trevelyan,  11  CI.  &  P.  714  ;  4  L.  J.  Ch.  209,  214 ;  and  as  to  rate 
of  interest,  see  Be  Unsworth,  2  Dr.  &  Sm.  337  ;  Macleod  v.  Jones,  53  L.  J. 
Ch.  534.  As  to  the  rule  against  charging  interest  on  profits  in  the  case  of 
a  trustee,  v.  inf.  p.  1123. 

It  being  the  duty  of  a  solr  having  the  conduct  of  a  sale  to  get  the  highest 
possible  price,  he  cannot,  when  so  employed,  purchase  for  himself,  as  his 
duty  would  conflict  with  his  interest :  Sidney  v.  Banger,  12  Sim.  1 18  ;  drover 
V.  Hugell,  3  Russ.  428  ;  Bloye's  Trust,  1  Mac.  &  G.  488  ;  and  see  Atkins  v. 
Delmege,  12  Ir.  Eq.  1 ;  Popham  v.  Exham,  10  Ir.  Ch.  440,  455. 

But  where  not  actually  employed  to  conduct  a  sale  under  a  decree,  or 
otherwise  than  as  the  solr  of  creditors,  who  might  themselves  have  pur- 
chased, the  mere  appearance  of  a  solr's  name  in  the  particulars  of  sale 
will  not  disqualify  him  from  purchasing  for  himself :  Quest  v.  Smythe, 
5  Ch.  561. 

Where  an  Aberdeen  advocate  purchased  nominally  for  his  brother,  but 
really  for  himself,  house  property  belonging  to  two  ladies  for  whom  he  was 
acting  as  agent,  and  concealed  from  them  that  he  was  buying  for  himself, 
the  purchase,  though  otherwise  bona  fide,  could  not  be  enforced  :  McPherson 
V.  Watt,  3  App.  Ca.  254. 

Where  the  solr  obtains  leave  to  bid,  he  is  not  bound  to  disclose  facts 
affecting  the  value,  but  if  he  professes  to  give  information  on  any  particular 
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subject,  with  a  view  to  guide  the  Court  and  obtain  its  approval,  ho  must 
give  all  the  material  information  he  can  :  Goahs  v.  Boswell,  11  App.  Ca.  232, 
240,  244. 

And  a  solr  conducting  an  action  is  precluded  from  purchasing  the  subject- 
matter  of  the  action  :  Simpson  v.  Lamb,  7  E.  &  B.  84 ;  26  L.  J.  Q.  B.  121  ; 
Wood  V.  Downes,  18  Ves.  120  ;  but  this  rule  will  not  invalidate  an  assignment 
effected  previously  to  the  employment  of  the  solr :  Davis  v.  Freethy,  24 
Q.  B.  D.  519,  C.  A. 

A  solr  cannot  take  advantage  of  his  position  (as,  e.g.,  by  using  knowledge  Taking 
which  he  has  acquired  as  to  his  client's  property  or  the  value  of  it)  to  obtain  advantage  of 
a  benefit  at  the  expense  of  his  client :  Tyrrell  v.  Bk.  of  London,  10  H.  L.  C.  knowledge 
26 ;  McPherson  v.  Watt,  3  App.  Ca.  254,  271 ;  or  by  registering  a  mortgage  acquired, 
to  himself  with  a  view  to  gaining  priority  over  an  unregistered  mortgage  to 
his  client :  Battison  v.  Hobson,  [1896]  2  Ch.  403  ;  and  this  rule  extends  to  his 
clerk :   Hobday  v.  Peters,  28  Beav.  349  ;   and  applies  although  the  solr  is 
acting  gratuitously :    McPherson  v.   Watt,  sup.  ;    and  although  the  solr 
acting  for  husband  and  wife  is  retained  by  the  husband  only :   Barron  v. 
Willis,  [1900]  2  Ch.  121,  C.  A. ;  [1902]  A.  C.  271 ;  and  as  between  the 
solr  and  the  trustee  in  the  subsequent  bankruptcy  of  the  client :  Luddy's 
Trustee  v.  Peard,  33  Ch.  D.  500. 

Where  money  is  advanced  by  solrs  and  by  trustees  (who  are  the  solr's  Contributory 
cUents)  on  a  contributory  mortgage,  the  mere  fact  that  the  solrs  were  negli-  mortgage, 
gent  in  advising  the  investment  is  not  a  ground  for  postponing  their  security 
to  that  of  the  trustees  :  Stokes  v.  Prance,  [1898]  1  Ch.  212. 

As  to  the  position  of  solrs  receiving  commission  from  a  vendor  to  the  Solr  receiving 
knowledge  of  their  client  the  purchaser,  see  Be  Haslam  and  Eier-Evans,  commission. 
[1902]  1  Ch.  765. 

An  agreement  by  an  attorney  with  a  certificated  conveyancer  to  allow 
him  commission  on  business  introduced,  has  been  held  not  within  6  &  7  V. 
0.  73,  3.  32,  nor  such  as  will  render  the  parties  liable  to  the  penalties  for 
barratry  or  maintenance  :   Scott  v.  Miller,  Joh.  220. 

A  solr  who,  by  the  will  of  his  client,  is  allowed  to  charge  profit  costs  is  Profit  costs, 
thereby  given  a  beneficial  interest  which  he  loses  by  attesting  the  will : 
Re  Pooley,  40  Ch.  D.  1,  C.  A. ;  but  not  by  merely  attesting  a  subsequent 
codicil :  Be  Trotter,  [1899]  1  Ch.  764 ;  and  he  cannot  retain  the  benefit  as 
against  creditors  where  the  estate  is  insolvent :  Be  White,  Pennell  v. 
Franklin,  [1898]  2  Ch.  217,  C.  A. ;  [1898]  1  Ch.  297. 

A  solr  who  is  a  member  of  a  committee  of  inspection  cannot  charge  profit 
costs  without  obtaining  the  previous  sanction  of  the  Court  to  the  allowance 
under  the  Bankruptcy  Rules,  1886,  r.  317  :  Be  Oallard,  [1896]  1  Q.  B.  68, 
C.  A. 

DELAY LACHES — STATUTE  OF  LIMITATIONS. 

The  ordinary  relation  between  solr  and  client  being  that  of  agent  and  Statute  of 
principal,  a  solr  receiving  moneys  of  his  client  in  the  course  of  business,  can.  Limitations, 
in  general,  plead  the  Statute  of  Limitations  (21  Jac.  I.  c.  16,  s.  2) :  Watson 
V.  Woodman,  L.  R.  20  Eq.  721,  731 ;  Re  Hindmarsh,  1  Dr.  &  Sm.  129 ;  8 
W.  R.  203  ;  Dooby  v.  Watsrni,  39  Ch.  D.  178  ;  and  see  Be  Sharpe,  Masonic 
Ass.  Co.  V.  S.,  [1892]  1  Ch.  154, 166,  C.  A. ;  but  not  so  where  the  moneys  so 
received  are  bound  by  a  particular  trust,  of  which  the  solr  is  cognisant :  see 
Burdick  v.  Oarrick,  5  Ch.  240 ;  Be  Bell,  Lake  v.  B.,  34  Ch.  D.  462  ;  Power  v. 
P.,  13  L.  R.  Ir.  281  ;  nor  where  the  solr  is  guilty  of  misconduct,  rendering 
him  liable  to  the  general  summary  jurisdiction  as  an  officer  of  the  Court : 
Re  Sharpe,  5  Dowl.  717  ;  Be  Fairthorne,  3  D.  &  J.  548  ;  15  L.  J.  Q.  B.  131  ; 
Cheese  v.  Keen,  [1908]  1  Ch.  245. 

When,  under  the  doctrine  of  Lockhart  v.  Beilly  (1  De  G.  &  J.  464,  see 
Lewin  on  Trusts,  1074, 1075),  or  otherwise,  a  solr  who  is  a  trustee  becomes 
liable  to  indemnify  his  co-trustee,  the  Statute  of  Limitations  will  not  begin 
to  run  in  his  favour  until  judgment  has  been  given  against  the  co-trustee  : 
Robinscm  v.  Harkin,  [1896]  2  Ch.  415. 
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Laches.  During  the  continuance  of  the  relation  of  soir  and  client,  delay  in  im- 

peaching the  transaction  is  not  so  material  as  in  other  oases :  Oresley  v. 
Mousley,  4  D.  &  J.  78  ;  1  Giff.  450.  But  after  the  relation  has  ceased  a 
transaction  which  might  have  been  impeached  may  be  made  valid  by  the 
election  of  the  client  to  abide  by  it :  Mitchell  v.  Homfray,  8  Q.  B.  D.  587, 
C.  A. ;  but  see  Tyars  v.  Alsop,  59  L.  T.  367  ;  36  W.  R.  919  ;  61  L.  T.  8  ; 
37  W.  R.  339. 

And  the  solr  "  cannot  disengage  himself  from  the  relation  of  solr  by 
cutting  a  clean  line  between  himself  and  the  client  at  the  exact  moment  at 
which  he  ceases  to  be  solr.  He  must  wind  up  properly  the  relationship 
of  solr  and  client  "  :  Macleod  v.  Jones,  24  Ch.  D.  289,  C.  A.,  per 
Bowen,  L.  J. 

See,  however,  on  the  question  of  laches  as  a  bar  to  relief  against  the  solr, 
M.  Glanricarde  v.  Henning,  30  Beav.  175  ;  Lyddon  v.  Moss,  4  D.  &  J.  104 ; 
Pearson  v.  Benson,  28  Beav.  598  ;  Salmon  v.  Cutis,  4  D.  &  S.  125  ;  Oldham 
V,  Hand,  2  Ves,  259, 


Section  IV. — Court's  Control  over  Solicitors. 

1.  Solr  to  pay  Costs  occasioned  by  Funds  having  been  improperly 
paid  out  through  his  Neglect. 

Declare  that  the  estate  of  C.  D.,  deceased,  is  primarily  liable  to 
refund  to  the  Petr  the  amount  of  dividends  on  the  funds  in  Couit  to 
the  credit  of  &c.,  improperly  received  by  her  under  the  said  order 
dated  &c. ;  And  declare  that  the  Eespondent  E.  F.  (Solr)  is  primarily 
liable  to  pay  to  the  Petr  and  the  Eespondents  their  costs,  hereinafter 
directed  to  be  taxed,  except  so  much  thereof  as  would  have  been 
incurred  by  the  Petr  in  obtaining  payment  out  of  the  legacy  if  the  said 
order  dated  &c.  had  not  been  made  ;  And  declare  that  the  Eespondent 
E.  F.  is  also  liable  to  make  good  to  the  Petr  the  deficiency  between 
the  amount  to  be  received  by  the  Petr  under  the  schedule  hereto,  and 
the  amount  which,  but  for  the  said  order  dated  &c.,  would  have  been 
standing  in  Court,  representing  the  legacy  of  £600,  and  accumulation 
of  interest  thereon,  less  the  amount,  if  any,  which  shall  be  received 
from  the  estate  of  C.  D.,  deceased. — ^Usual  account  of  personal  estate 
of  C.  D.  come  to  the  hands  of  G.  H.,  the  admor  &c. — Eefer  to  the 
taxing  master  to  tax,  as  between  solr  and  client,  the  costs  of  the  Petr 
and  Eespondents,  other  than  E.  F.,  of  this  application,  and  in  such 
taxation  the  taxing  master  is  to  distinguish  so  much  of  the  costs  as 
would  have  been  incurred  by  the  Petr  in  obtaining  payment  of  the 
said  legacy  and  interest  if  the  said  order  dated  &c.  had  not  been 
made  ;  Direct  payment  by  the  Eespondent  E.  F.  of  the  said  costs, 
other  than  distmguished  costs ;  Order  that  the  funds  in  Court  be 
dealt  with  &c. — [Add  Payment  Schedule,  with  direction  to  sell 
Consols,  pay  proceeds  and  part  of  cash  to  Petr,  and  invest  and 
accumidate  residue  of  cash.]— iJe  Dangar's  Trusts,  Stirling,  J.,  8th 
April,  1889,  A.  762  ;  S.  C,  41  Ch.  D.  178. 
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2.  LiaMlity  ofSolr  to  make  Reparation  for  Imjyroper  Proceedings  on 

behalf  of  Lunatic. 

"  Declare  that  all  the  proceedings  in  this  suit  after  the  appoint- 
ment of  a  receiver  were  unauthorized  and  improper,  and  that  all  the 
proceedings  after  the  finding  of  the  inquisition  in  lunacy,  dated  &c., 
were  irregular  and  void." — "And  it  is  ordered  that  M.  and  P.  {solrs)  do, 
on  or  before  &c.,  lodge  in  Court,  as  directed  in  the  schedule  hereto, 
the  sums  paid  for  costs  to  themselves  and  to  the  Deft's  solr,  and  to  the 
accountant,  after  deducting  the  costs  of  this  suit  up  to  the  appoint- 
ment of  the  receiver,  such  costs  to  be  taxed,  and  the  amount  to  be 
paid  by  the  said  M.  and  P.  after  such  deduction,  to  be  certified  by  the 
taxing  master  ;  And  the  Petr  R.,  the  committee  of  &c.,  is  to  be  at 
liberty  to  take  such  proceedings  as  he  may  be  advised  for  obtaining 
any  better  or  other  account  against  the  Deft." — Solrs  to  pay  Petr's 
costs  of  the  appeal  and  of  the  application  in  Court  below,  as  between 
solr  and  client. — [Add  Lodgment  Schedule.] — See  Beall  v.  Smith, 
L.  J.,  6  Dec.  1873,  A.  3105  ;  S.  C,  9  Ch.  85. 

For  order  for  repayment,  with  interest,  of  money  paid  out  of  Court  to 
parties  not  entitled,  and  making  the  solr  by  whom  the  petition  was  pre- 
sented primarily  liable  for  the  costs  and  expenses,  see  Be  Spencer,  18  W.  R. 
240 ;  39  L.  J.  Ch.  841  ;  21  L.  T.  808. 

3.  Solr  ordered  at  his  own  expense  to  Stamp  Deeds  with  Stamps  for 

which  he  had  charged  his  Client. 

Order  that  J.  do,  on  or  before  &c.,  or  subsequently  within  four 
days  after  service  of  this  order,  procure  the  indenture  of  mortgage, 
dated  &c.,  and  made  between  &c.,  and  also  a  transfer  of  such  mort- 
gage indorsed  thereon  and  dated  &c.,  whereby  &c.,  to  be  duly  stamped 
with  proper  stamps  at  his  own  expense,  and  within  the  time  aforesaid 
deliver  over  such  deeds  so  stamped  to  the  said  B. ;  And  it  is  ordered 
that  the  said  J.  do  pay  to  the  said  B.  his  costs  of  and  incident  to  this 
application,  to  be  taxed  by  the  taxing  master. — Re  Jones,  M.  R.,  17 
Feb.  1876,  A.  351. 


4.  Four-day  Order  on  Solr  to  produce  Deeds  duly  stamped  to  Regis- 
trar, in  pursuance  of  undertaJcing  given  at  Bar  by  Counsel  on 
instructions  of  Solrs. 

The  Board  of  Commrs  for  Inland  Revenue  by  their  counsel  waiving 
the  penalty  for  stamping  after  date  the  documents  hereinafter 
mentioned,  This  Court  doth  order  that  the  said  solrs  do,  within 
four  days  after  service  of  this  order,  produce  to  Mr.  Registrar  K., 
duly  stamped  with  a  proper  ad  valorem  stamp  duty,  the  documents 
A,  B,  C,  D,  E.  M.  H.'  and  B.  M.  H.'  referred  to  in  the  affidavit  of 
W.  J.  B.,  filed  &c. ;  And  the  said  Board  of  Commrs  for  Inland  Revenue 
are  to  be  at  liberty  to  apply  to  enforce  this  order  as  they  may  be 
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advised  ;  And  tlie  official  receiver  and  the  said  Board  of  Commrs  by 
their  counsel  not  asking  for  costs,  It  is  ordered  that  the  said  solrs 
do  pay  to  the  said  R.  T.  F.  and  E.  M.  H.  their  costs  of  this  motion,  to 
be  taxed  by  the  taxing  master. — Re  Goolgardie  Gold  Fields,  Ld.  ;  Re 
0.  S.  &  M.,  Solrs,  [1900]  1  Ch.  475. 

N.B. — In  this  case,  on  motions  which  were  acceded  to  by  the  Court,  an 
undertaking  was  given  at  the  Bar  by  counsel  for  the  co.,  C.  G.  F.,  Ld.,  on 
the  instructions  of  their  solrs,  to  produce  to  the  registrar  duly  stamped 
certain  unstamped  documents  tendered  in  evidence  on  behalf  of  the  said  co. 
This  undertaking  was  not  fulfilled,  and  the  Court  directed  the  order  made  on 
the  motions  to  be  completed  without  entering  the  unstamped  documents, 
and  made  the  above  order  on  the  solrs.  The  last-mentioned  order  was  not 
completed,  however,  as  the  Inland  Revenue  Commrs  intimated  to  Mr.  Beal, 
registrar,  for  the  information  of  the  Judge,  that  the  Treasury  did  not  intend 
to  take  any  steps  to  enforce  the  stamping  of  the  documents,  the  solrs  having 
paid  a  sum  of  £50  fixed  by  the  Treasury.  The  practice  of  the  Chancery 
registrars  in  taking  the  solrs'  personal  undertaking  to  stamp  the  deeds  and 
to  produce  the  deeds  when  stamped  to  the  registrar,[in  Heu  of  receiving  the 
amount  of  the  duty  and  penalties  as  provided  by  sect.  14  of  the  Stamp  Act, 
1891  {supra.  Vol.  I.  p.  156),  was  approved  by  the  Court :  <S.  C. 

NOTES. 
JtTEISDICTION   OVEB   SOLICITOES. 

Summary  The  summary  jurisdiction  over  solrs  as  officers  of  the  Supreme  Court 

jurisdiction,  extends  only  to  relief  as  to  personal  misconduct  and  neglect  of  duty,  and  in 
respect  of  acts  done  in  the  character  of  a  solr :  Me  Hollington,  22  W.  R.  106 ; 
43  L.  J.  Ch.  99  ;  29  L.  T.  502  ;  Re  Blanchard,  3  D.  P.  &  J.  131  ;  Chapman 
V.  C,  9  Eq.  276  ;  and  see  Sddon  v.  Wilde,  [1911]  1  K.  B.  701,  C.  A.  It 
is  a  disciplinary  power  to  prevent  breaches  of  duty,  quite  independently 
of  the  legal  right  of  the  client :  Be  H.  A.  Qrey,  [1892]  2  Q.  B.  440,  444, 
C.  A. ;  Re  Freston,  11  Q.  B.  D.  545,  C.  A. ;  Re  Dudley,  12  Q.  B.  D.  44, 
C.  A. ;  and  will  be  exercised  at  the  instance  of  a  person,  not  a  client, 
where  he  has  been  induced  to  alter  his  legal  rights  in  consequence  of  a 
declaration  of  trust  subsequently  broken  by  the  solr  :  Re  a  Solr,  Ex  parte 
Hales,  [1907]  2  K.  B.  539. 
Mode  of  This  jurisdiction  is  usually  exercised  bj'  motion  on  notice  :  see  Re  Jones, 

application,  sup.,  Form  3  ;  Cordery  on  Solrs,  144  ;  the  notice  of  motion  being  intituled 
in  the  Action  and  in  the  Matter  of  the  particular  solr  :  Re  Carroll,  Brice  v. 
Carroll,  [1902]  2  Ch.  176 ;  but  has  been  also  exercised  upon  petition : 
Re  Justice,  16  W.  R.  821  ;  Re  Forsyth,  34  Beav.  140 ;  2  D.  J.  &  S.  609 ; 
Re  Woodard,  17  W.  R.  1006 ;  or  at  the  hearing  :  see  Beall  v.  Smith,  sup.. 
Form  2. 

The  client  can  apply  against  the  London  agent  of  the  country  solr :  Exp. 
Edwards,  7  Q.  B.  D.  155,  C.  A. ;  but  against  the  solr's  trustee  in  bankruptcy 
or  pers.  represve,  the  application  should  be  under  sect.  37  of  the  Solrs  Act, 
1843  (6  &  7  V.  c.  73) :  see  Re  Roy,  4  Dowl.  573 ;  Exp.  Nicholls,  2  Dowl. 
N.  S.  423. 
Jurisdictiou  The  exercise  of  a  jurisdiction  is  discretionary  :  see  Re  H.  A.  Grey,  [1892] 
discretionary.  2  Q.  B.  440,  445 ;  and,  except  under  special  circumstances,  the  Court  will 
not  make  an  order  where  the  client  has  elected  to  bring  an  action  and  failed  : 
Siltingbourne  <k  Sheerness  Ry.  Co.  v.  Lawson,  1886,  W.  N.  76,  87  ;  but 
the  fact  that  the  client  has  recovered  judgment  against  the  solr  does  not 
take  away  the  jurisdiction  :  Re  H.  A.  Qrey,  sup. 

And  an  order  will  not  be  made  if  the  relation  of  solr  and  chent  does  not 
exist  between  the  parties  in  reference  to  the  transaction  which  is  the  subject 
of  the  application  :  Exp.  Cdbtldlch,  12  Q.  B.  D.  149,  C.  A. ;  e.^.,  where 
money  is  received  by  the  solr  by  way  of  loan,  or  non-professionally :   Re 


SECT.  IV.]       Court's  Control  over  Solicitors.  1061 

Harvey,  27  Beav.  320  ;  Be  Bryant,  60  L.  T.  450  ;  Be  Schuahlaerber,  1  Dowl. 
1.82  ;  Esp.  Deane,  2  Dowl.  533  ;  In  re  J.  (a  Solr),  54  Sol.  J.  459  ;  or  deeds 
are  held  by  him  as  trustee  or  by  way  of  security :  Pearson  v.  Sutton,  5 
Taunt.  364 ;  Be  Ghitty,  2  Dowl.  455  ;  Re  Cardross,  5  M.  &  W.  645  ;  7  Dowl. 
861 ;  Exp.  Coheldich,  sup. 
For  instances  of  the  exercise  of  the  jurisdiction  : — 

(a)  By  directing  solrs  to  pay  over  money  received  by  or  on  behalf  of  a 
client,  see  Tylee  v.  Webb,  14  Beav.  14  ;  Be  Lauirence,  2  S.  &  G.  367  ; 
Exp.  Wortham,  4  D.  &  S.  415  ;  Be  Becke,  18  Beav.  462  ;  Be  Cullen, 
27  Beav.  51 ;  Be  Justice,  sup. ;  though  judgment  has  been  re- 
covered by  the  client :  Be  H.  A.  Grey,  sup. ;  and  though  the 
undertaking  was  not  given  in  the  course  of  legal  proceedings  : 
United  Mining  and  Finance  Oorpn.,  Ld.  v.  BecJier.  [1910]  2  K.  B. 
296. 
(6)  To  give  up,  and  pay  the  costs  of,  an  improper  deed  prepared  by 

them  ;  Potts  v.  Button,  8  Beav.  493. 
(c)  To  make  good  loss  occasioned  to  the  Consolidated  Fund  under  the 
Court  of  Chancery  (Funds)  Act,  1872,  s.  5,  where,  by  reason  of  the 
solr's  negligence,  funds  have  been  paid  out  of  Court  to  the  wrong 
person  :    Marsh  v.  Joseph,  [1897]  1  Ch.  213,  C.  A. ;    and  see 
Exart  V.  Lister,  5  Beav.  587,  and  inf.  p.  1062. 
{d)  To  indemnify  the  client  against  the  costs  of  an  appeal  prosecuted  for 
the  solr's  purposes,  and  not  in  the  interests  of  the  client  (the 
official  solr  being  directed  to  inquire  into  the  matter) :  Harbin  v. 
Maslerman  (No.  2),  [1896]  1  Ch.  351,  366,  C.  A. 
(e)  By  making  solrs  liable  for  taking  an  insufficient  security  in  a  case 
of  confidential  agency  and  trust :   Craig  v.  Watson,  8  Beav.  427  ; 
Hamilton  v.  Lane,  25  L.  R.  Ir.  188. 
(/)  By  committal,  and  ordering  payment  of  the  costs  of  scandal,  in 
answer,  and  improper  use  of  counsel's  name  :  Bishop  v.  Willis,  5 
Beav.  83,  n. 
And  as  to  the  jurisdiction  in  respect  of  misfeasance  or  neglect,  see  Dixon 
V.  Wilkinson,  4  D.  &  J.  608 ;    Be  Ward,  31  Beav.  1  ;    Exp.  Fairchild,  23 
W.  R.  213 ;  Be  Wright,  12  C.  B.  N.  S.  705 ;  Be  Dangar's  Trusts,  41  Ch.  D.  178. 
As  to  the  liability  of  solrs  for  proceedings  taken  for  their  own  benefit 
improperly,  or  not  bond  fide,  see  Be  Williams,  12  Beav.  510,  616,  n. ;  Beall 
V.  Smith,  9  Ch.  85,  sup.,  Form  2 ;  Simmons  v.  Bose,  Be  Ward,  31  Beav.  1  ; 
Fielden  v.  Buenos  Ayres  By.  Co.,  18  W.  R.  729  ;   19  W.  R.  361  ;   40  L.  J. 
Ch.  113. 

As  to  the  personal  liability  of  a  solr  who  enters  into  an  undertaking  Undertaking 
before  the  Court,  e.g.,  that  documents  shall  be  stamped,  see  Be  Coolgardie  before  the 
Ooldfields,  [1900]  1  Ch.  475,  sup.  pp.  1059, 1060,  and  see  The  Crimdon,  [1900]  Court. 
P.  171.    And  it  is  immaterial  that  the  undertaking  was  not  embodied  in 
the  order  or  that  the  solr  has  ceased  to  act  as  such  since  the  order  was 
drawn  up :   Williams  v.  W.  and  Partridge,  54  Sol.  J.  506. 

The  jurisdiction  of  the  Court  to  restrain  a  solr  who  has  acted  in  one  pro-  Acting  in 
ceeding  from  acting  in  a  subsequent  proceeding  for  the  party  opposed  to  his  second  pro- 
former  client  is  not  confined  to  the  case  where  the  solr  has  discharged  him-  ceeding  to 
self,  but  extends  to  the  case  where  he  has  been  discharged  by  the  client ;  prejuQice  of 
and,  semble,  the  true  test  to  be  applied  is  whether  the  second  proceeding  so 
flows  out  of,  or  is  connected  with,  the  first,  that  the  solr  must  be  in  posses- 
sion of  information  the  communication  of  which  would  prejudice  his  chent : 
Little  V.  Kingswood  Collieries  Co.,  20  Ch.  D.  733,  C.  A.,  approving  Hutchins 
V.  H.  (1  Hogan,  313),  Bigges  v.  Head  (Sausse  &  Scully,  335),  and  explaining 
Cholmondeley  v.  Clinton,  19  Ves.  261.     If  a  solr,  after  judgment,  acts  for 
another  party  so  as  to  prejudice  his  client  he  is  liable  in  damages :  Barber  v. 
Stone,  60  L.  J.  Q.  B.  297  ;  Lauyrence  v.  Harrison,  Sty.  426. 

As  to  the  jurisdiction   to   order  a  solr  to   pay  costs   personally,  see  Jurisdiction 
Vol.  I.,  p.  248  ;   O.  LXV,  5,  11  ;   0.  ucv,  7  ;  and  that  from  such  an  order  an  to  order  pay- 
appeal  lies  without  leave,  sec  Be  Bradford,  15  Q.  B.  D.  635,  C,  A,  ment  of  costs. 
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When  ordered 
to  pay  or 
deprived  of 
costs. 


Not  officer 
within  juris- 
diction of 
Companies 
Act. 

Wrongfully 
acting  as 
agent. 


Placing  himself  in  a  position  calling  for  investigation  may  deprive  a  solr 
of  his  costs  :  Fyler  v.  F.,  3  Beav.  550 ;  Harvey  v.  Mount,  8  Beav.  439 ; 
and  see  Nanney  v.  Williams,  2  Beav.  452  ;  Powell  v.  P.,  [1900]  1  Ch.  243. 

He  may  bo  made  to  pay  the  costs  occasioned  by  his  enforcing  by  attach- 
ment a  contract  obtained  from  a  purchaser  by  misrepresentation  :  Bromage 
V.  Davies,  4  Jur.  N.  S.  683  ;  and  see  Me  Oregg,  9  Eq.  137  ;  or  (it  seems) 
the  costs  of  the  day  thrown  away  by  his  neglect  to  give  notice  that  the 
Deft,  who  was  a  material  witness,  was  ill,  and  unable  to  attend :  Shorter 
v.  Tod-Heatly,  1894,  W.  N.  21 ;  or  of  obtaining  an  ex  parte  injunction 
without  disclosing  facts  showing  that  the  usual  undertaking  in  damages 
is  valueless  :  Schmitten  v.  Faulks,  1893,  W.  N.  64  ;  but  not  the  costs  of 
obtaining  an  ex  parte  order  without  disclosing  a  pending  lunacy  petition, 
where  he  believed  his  client  to  be  of  sound  mind  :  lie  Armstrong  <fc  Sons, 
[1896]  1  Ch.  536. 

But  a  solr  ought  not  to  be  made  a  party  to  an  action  merely  for  the 
purpose  of  costs  or  discovery :  Burstall  v.  Beyfus,  26  Ch.  D.  35,  C.  A. 

An  agreement  to  compromise  a  suit  by  Pit's  and  Deft's  soirs,  and  pay 
Pit's  costs,  may  be  summarily  enforced :  Gilbert  v.  Cooper,  15  Sim.  343 ; 
8.  C,  11  L.  T.  169. 

The  solr  of  a  co.  is  not  an  officer  within  the  summary  jurisdiction  of  tlie 
Companies  Act,  1862,  s.  165  (now  substituted  by  the  Companies  (Con- 
solidation) Act,  1908,  s.  215) :  Be  G.  W.  Forest  of  Dean  Coal  Co.,  Carter's 
Case,  31  Ch.  D.  496. 

As  to  practising  in  the  name  of  another  solr  as  his  agent,  see  Hocldey  v. 
Bantoek,  2  M.  &  K.  437  ;  Turner  v.  Fwd,  I  M.  &  Cr.  1 ;  Exp.  Foley,  11  Beav. 
456. 

And  as  to  the  right  to  complain  by  petition  of  irregular  conduct  of 
business  in  the  offices,  see  Re  Masters'  Clerks,  1  Ph.  650. 

DEBTORS   ACT. 

Under  the  Debtors  Act,  1869  (32  &  33  V.  c.  62),  s.  4  (4),  a  solr  is  liable  to 
attachment  when  he  makes  default  in  payment  of  costs  when  ordered  to  pay 
costs  for  misconduct  as  such,  or  in  payment  of  a  sum  of  money  when  ordered 
to  pay  the  same  in  his  character  of  officer  of  the  Court  making  the  order. 

For  cases  under  this  section  and  the  Amending  Act  of  1878,  v.  sup..  Vol.  I. 
pp.  431,  433  ;  and  see  Re  H.  A.  Grey,  [1892]  2  Q.  B.  450. 

The  section  does  not  apply  where  a  solr  is  ordered  to  pay  costs  as  an  un- 
successful litigant :  Re  Hope,  L.  R.  7  Ch.  523  ;  but  where  a  solr  as  such  is 
ordered  to  pay  money  and  costs  he  may  be  attached  for  non-payment  of  the 
costs  as  well  as  of  the  money  :   In  re  a  Solr,  [1895]  2  Ch.  66. 

An  order  for  payment  of  a  sum  of  money  into  Court  as  security  for  costs 
is  not  within  the  section  :  Bates  v.  B.,  14  P.  D.  17,  C.  A. 


Jurisdiction 
in  equity  for 
negligence. 


LIABILITY   OP  SOLICITOR  POR  NBGLIGENCE. 

Courts  of  Equity  have  declined  to  hold  a  solr  responsible  for  loss  in  respect 
of  conduct  founded  on  competent  advice  which  has  been  submitted  to  the 
judgment  of  the  client :  Chapman  v.  C,  9  Eq.  276  ;  or  for  mere  negligence  : 
Frankland  v.  Lucas,  14  Sim.  586 ;  though  he  may  not  be  allowed  to  recover 
any  part  of  his  bill  in  respect  of  a  suit  lost  by  crassa  negligentia  :  Stokes  v. 
Trumper,  2  K.  &  J.  232. 

In  the  more  recent  cases  the  jurisdiction  in  Equity  to  charge  a  solr  with 
loss  occasioned  by  negligence  was  distinctly  repudiated :  British  Mutual 
Invest.  Soc.  v.  Cohbold,  19  Eq.  627  ;  Mare  v.  Lewis,  I.  R.  4  Eq.  219  ;  though 
in  Chapman  v.  C,  9  Eq.  276,  it  was  stated  in  reference  to  negligence  by  a 
solr,  that  in  a  proper  case  the  Court  will  take  cognizance  of  all  well-groimded 
complaints  against  the  conduct  of  its  officers  in  the  management  of  their 
clients'  business,  and  that  relief  will  be  given  without  leaving  the  client  to 
his  remedy  in  damages.  See  Dixon  v.  Wilkinson,  4  D.  &  J.  608  ;  4  Drew. 
622,  for  a  strong  inclination  of  opinion  in  favour  of  the  jurisdiction  even  in 
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oases  of  mere  neglect.  Under  the  new  procedure  it  is  contemplated  that  a 
client  may  claim  damages  for  injury  through  liis  solr's  negligence :  see 
R.  C.  S.,  App.  A.,  Part  n.,  Section  iv.,  par.  10. 

An  innocent  member  of  a  firm   of   solrs  will   not   be   liable   for  loss  Fraud  of 
occasioned  by  the  fraud  of  his  partner,  where  the  position  enabling  the  partner, 
latter  to  commit  the  fraud  was  created  by  the  client,  and  there  was  no 
duty  oast  upon  the  firm  to  act  as  trustees  of  the  client's  property  :  Tendring 
Hundred  Waterworks  Co.  v.  Jones,  [1903]  2  Ch.  615. 

Where  by  mistake  and  negligence  of  the  solr  money  was  paid  out  of  Court  Money  paid 
to  persons  not  entitled,  they  were  held  liable  to  repay  it  with  interest,  and  out  of  Court 
their  solr,  who  presented  the  petition  on  which  the  order  ^as  made,  was  held  wrongly, 
primarily  liable  for  the  costs  and  expenses,  to  be  paid  within  one  month 
from  the  taxing  master's  certificate  :   Re  Spencer,  18  W.  R.  24.0  ;  and  see 
Re  Dangar's  Trusts,  41  Ch.  D.  178,  Form  1,  sup.  p.  1068 ;  Shier  v.  Slater, 
58  L.  T.  149 ;  [1897]  1  Ch.  222,  n. ;  but  a  solr  will  not  be  held  personally 
liable  merely,  because  he  has  innocently  ratified  the  use  of  his  name  by 
another  solr  who  had  used  it  without  his  knowledge  :    Marsh  v.  Joseph, 
[1897]  1  Ch.  213,  C.  A. 

Solrs  cannot  be  made  liable  for  neglect  or  breach  of  duty  in  relying  on  Adopting 
the  provisions  of  the  Conveyancing  Act,  1881  (44  &  45  V.  o.  41),  s.  66,  statutory 
nor  for  error  in  an  official  certificate  of  searches  under  the  Conveyancing  provisions. 
Act,  1882  (45  &  46  V.  o.  39),  s.  2,  sub-ss.  8,  9,  10,  or  the  Yorkshire  Registry 
Act  (47  &  48  V.  c.  54),  s.  23. 

The  solr  of  a  mortgagee  by  not  inquiring  for  title  deeds  renders  himself  Not  inquiring 
liable  to  his  client  for  any  sum  which  the  client  on  selling  has  to  pay  by  for  title 
reason  of  an  equitable  incumbrance  :    Whiteman  v.  Hawkins,  4  C.  P.  D.  13.  deeds. 

A  solr  who  advises  an  exor  to  pay  a  statute-barred  debt,  though  he  knows  Advising 
that  an  admon  summons  by  the  alleged  creditor  has  been  dismissed  by  the  payment  of 
Court,  will  be  liable  to  the  estate  :  Midgley  v.  M.,  [1893]  3  Ch.  282,  C.  A.  statute- 

As  to  the  duty  of  a  solr,  advising  trustees  as  to  investment,  to  sec  (hat  barred  debt, 
the  securityis  adequate  as  well  as  in  proper  form.see  Stokes  v.  Prance,  [1898]  Improper 
1  Ch.  212.  advice  as  to 

The  Pit's  solr  in  a  debenture-holder's  action,  neglecting  to  procure  the  mvcstmenta, 
investment  of  moneys  in  Court,  was  held  liable,  on  summons  at  the  instance  Neglecting 
of  the  receiver  in  the  action,  for  the  loss  of  interest,  but  entitled  to  set  off  investment  of 
a  gain  resulting  from  a  fall  in  the  price  of  Consols  :  Batten  v.  Wedgwood  Coal  moneys  in 
Co.,  31  Ch.  D.  346  ;  but  see  McDougal  v.  Knight,  1887,  W.  N.  68.  ^o""*- 

In  an  action  for  negligence,  the  Statute  of  Limitations  (21  Jac.  I.  o.  16),  statute  of 
s.  3,  runs  (in  the  absence  of  fraud)  in  the  solr's  favour  from  the  date  of  the  Limitations. 
negUgence,  and  not  from  the  discovery  of  it :   Hughes  v.  Twisden,  55  L.  J. 
Ch.  481 ;  34  W.  R.  498  ;  54  L.  T.  470 ;  and  cases  cited  Cordery,  133  ;  but 
see  Wood  v.  Jones,  61  L.  T.  551. 

5.  Inquiry  as  to  Charge  of  Profit  Costs  hy  Solr-Mortgagee. 

Declare  (inter  alia) : — (1)  That  the  Pit  acted  as  the  agent  of 
C,  A.  W.  M.  and  not  as  the  mortgagee  in  possession  in  the  receipt  and 
application  of  her  income  under  the  will  of  T.  W. ,  deceased.  (2)  That 
the  agreement  alleged  by  the  Pit  to  the  efiect  that  he  was  entitled  as 
the  solr  of  the  said  C.  A.  W.  M.  to  charge  profit  costs  for  any  work 
done  by  him  in  connection  with  the  securities  hereinafter  mentioned 
and  for  the  receipt  and  application  of  her  income,  and  for  work  done 
as  such  agent  as  aforesaid,  has  not  been  established.  (3)  That  the 
Pit  was  not  and  is  not  entitled  to  charge  the  Deft,  or  the  said  C.  A.  W. 
M.,  or  her  estate  with  any  profit  costs  of  the  Pit  for  the  preparation 
or  execution  of  the  indenture  dated  &c.,  or  the  other  indentures 
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respectively  dated  &c.,  in  the  writ  respectively  mentioned,  or  the 
mortgages  of  the  lands  in  T.,  in  the  U.  S.  of  A.,  or  for  any  work  done 
in  connection  with  the  securities  thereby  created,  or  the  moneys 
thereby  secured  respectively,  or  for  the  receipt  and  application  of 
the  said  income,  or  for  work  done  as  such  agent  as  aforesaid ; 
And  order  that  the  following  inquiry  be  made  at  the  risk  as  to 
costs  of  the  Pit,  viz. :  1.  An  inquiry  whether  any  and  what  sum  has 
been  paid  or  allowed  by  the  Pit  to  his  partner  J.  M.  A.  for  the  period 
from  the  —  day  of  — ■  to  the  — ■  day  of  — ,  or  to  his  partners  the  said 
J.  M.  A.  and  C.  L.  E.,  or  either  of  them,  for  the  period  from  the  — 
day  of  —  to  the  —  day  of  — ,  or  to  his  partner  the  said  J.  M.  A.  for 
the  period  from  the  —  day  of  —  to  the  —  day  of  —  as  their  proper 
proportions  respectively  in  the  partnership  profits  during  the  periods 
aforesaid  in  respect  of  the  profit  costs  for  the  preparation  and  execu- 
tion of  the  said  indenture  dated  the  —  day  of  — ,  and  the  said  other 
indentures  in  the  writ  mentioned  and  the  said  mortgagees  of  the  said 
lands  at  T.,  or  for  work  done  in  connection  with  the  securities  thereby 
created  or  the  moneys  thereby  secured  respectively,  or  for  the  receipt 
and  application  of  the  said  income,  and  work  done  as  such  agent  as 
aforesaid. — Eyre  v.  Wynn-Machenzie,  Kekewich,  J.,  28  Nov.  1893,  A. 
1896  ;  [1894]  1  Ch.  218  ;  S.  G.,  C.  A.,  18  Dec.  1895,  A.  4972  ;  [1896] 
1  Ch.  135,  C.  A. 

In  this  case  leave  to  extend  time  for  appeal  was  refused  by  the  C.  A.  on 
the  ground  that  the  Mortgagees'  Legal  Costs  Act,  1895,  s.  3,  was  not  in- 
tended to  affect  judgments  given  before  it  was  passed;  and  see  Day  v. 
Kelland,  inf.  p.  1065. 

LIABILITY  OF  SOLICITOE  A3   TRUSTEE   OR  MORTGAGEE. 

Constructive        Solrs  will  not  readily  be  affected  with  liability  as  constructive  trustees  in 

trustee.  respect  of  transactions  professionally  conducted  by  them  which  amount  to  a 

breach  of  trust  by  their  client :   Barnes  v.  Addy,  9  Ch.  244 ;   Be  Blundell, 

B.  V.  B.,  40  Ch.  D.  370  ;  or  in  respect  of  money  which  passes  through  their 

hands  as  solrs  :    Williams  v.  W.,  17  Ch.  D.  437 ;   q.v.  as  showing  that  the 

notice  required  to  convert  a  solr  into  a  trustee  is  of  a  different  degree  from 

that  required  to  affect  the  conscience  of  a  person  who  is  already  in  the 

position  of  a  trustee. 

Receiving  A  solr  receiving  money  for  purposes  of  investment  is  not  thereby  ipso 

money  for       fado  affected  with  the  Uabilities  of  a  trustee  :  Mare  v.  Lewis,  I.  R.  4  Eq.  219 ; 

investments,    j^^ra  v.  Brmrnie,  [1896]  1  Ch.  199,  C.  A. ;  Brinsden  v.  Williams,  [1894]  3  Ch. 

185;  and  see  Lewin  on   Trusts;  and  clearly  not  where  he  is  employed 

to  invest  in  particular  securities  to  be  approved  by  the  client :  Dooby  v. 

Watson,  39  Ch.  D.  178  ;  but  it  may  be  otherwise  if  he  undertakes  to  find 

a  good  mortgage  :  8.  O.  ;  and  see  Hamilton  v.  Lane,  25  L.  R.  Ir.  189 ;  or 

has  been  constituted  a  general  agent  for  purposes  of  investment :  Smith  v. 

Pococke,  1  Drew.  197  ;  Dooby  v.  Watson,  sup. ;  and  see  Be  Sharpe,  [1892]  1 

Ch.  154,  166,  C.  A. 

Taking  But  if  the  solr,  receiving  his  client's  money  for  investment,  takes  the 

security  in       security  in  his  own  name,  he  becomes  a  trustee  for  his  client  to  the  extent  of 

sob's  name,     the  money :  Harpham  v.  Shachloch,  19  Ch.  D.  207,  C.  A. ;  Re  Vernon,  Ewms 

Equities.  <^  C'o.,  33  Ch.  D.  402,  C.  A. ;  and  the  client's  equitable  title  will  prevail  over 

a  subsequent  equitable  mortgage  by  the  solr :  Harpham  v.  Shaddock,  sup.  ; 

and  the  client  cannot  be  postponed  on  the  ground  of  negligence,  because,  in 
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the  absence  of  ground  for  suspicion,  lie  has  accepted  tlie  assurance  of  the 
solr  as  to  the  mode  in  which  the  investment  has  been  effected  :  Re  Vernon, 
Ewens  &  Go.,  sup.  ;  and  see  Shropshire  Union,  die.  Co.  v.  Reg.,  L.  R. 
7  H.  L.  496 ;  Taylor  v.  London  and  Cmmly  Bank,  [1901]  2  Ch.  231,  C.  A. 

If  a  client  selling  to  the  solr  signs  a  receipt  for  purchase-money  which  is 
not  in  fact  paid,  a  purchaser  from  the  solr  will  be  entitled  to  rely  on  the 
receipt  as  giving  him  an  equity  prevailing  over  the  cs.  g.  t.  of  the  client : 
Lloyd's  Bank  v.  Bullock,  [1896]  2  Ch.  192,  197.  But  where  the  equities 
are  equal  in  all  respects  the  cs.  q.  t.  having  priority  in  point  of  time  will 
succeed  as  against  a  purchaser  from  the  trustee  :  Capell  v.  Winter,  [1907] 
2  Ch.  376. 

As  to  the  incapacity  of  a  solr-trustee  to  charge  profits,  v.  inf.  Chap.  XLI.  Solr-trustee. 
"  Trustees,"  pp.  1137,  1138. 

There  is  no  jurisdiction  on  a  summons  in  an  admon  action  to  make  a  solr- 
trustee  account  for  profit  costs  received  by  him  :  Re  Thorpe,  Yipont  v.  Rad- 
cliffe,  [1891]  2  Ch.  360. 

Wliere  one  of  two  defaulting  trustees  is  a  solr,  he  cannot,  merely  because 
he  is  a  solr,  be  required  to  indemnify  a  co-trustee  who  has  himself  been  an 
active  participator  in  the  breach  of  trust  and  not  merely  in  consequence  of 
the  advice  and  control  of  the  solr  :  Head  v.  Gould,  [1898]  2  Ch.  250. 

The  general  rule  has  been  that  a  solr-mortgagee,  who  acts  as  solr  in  pro-  Solr-mortga- 
ceedings  relating  to  the  mortgage,  or  for  himself  in  a  redemption  action,  gee. 
cannot,  as  against  the  mortgagor,  include  in  his  costs,  charges  and  expenses 
as  mortgagee,  remuneration  for  his  professional  services,  but  only  disburse- 
ments out  of  pocket :  Stone  v.  Lickorish,  [1891]  2  Ch.  303  ;  Be  Wallis,  Exp. 
Lickorish,  25  Q.  B.  D.  176,  C.  A. ;  Re  Roberts,  43  Ch.  D.  52  ;  Sclalor  v. 
Cottam,  5  W.  R.  744 ;  3  Jur.  N.  S.  630  ;  and  the  objection  to  allowance  of 
his  profit  costs  need  not  be  taken  at  the  hearing  of  a  redemption  action,  but 
may  be  taken  before  the  taxing  master :  Stone  v.  Lickorish,  sup. ;  and 
though  the  mortgage  contained  a  clause  empowering  a  solr  and  an  auctioneer 
who  were  mortgagees  to  make  the  same  charges  as  if  they  had  not  been 
mortgagees,  costs  incurred  by  one  of  the  mortgagors  to  the  solr  in  matters 
unconnected  with  the  mortgage,  and  a  fee  paid  to  the  auctioneer-mortgagee 
for  his  valuation,  were  disallowed  :  Field  v.  Hopkins,  44  Ch.  D.  524,  C.  A.  ; 
and  see  Re  Gray,  [1901]  1  Ch.  239  ;  and  semble,  on  the  principle  that  a  mort- 
gagee cannot  clog  the  equity  of  redemption,  it  was  not  competent  for  the 
solr  to  contract  wWa.  the  mortgagor  for  such  payments  :  S.  C,  per  Kay,  J.  ; 
but  semble,  there  is  nothing  to  prevent  the  partner  of  a  solr-mortgagee 
from  receiving  liis  share  of  the  profit  costs  :  Re  Doody,  Fisher  v.  D.,  [1893] 
1  Ch.  129. 

Now  by  the  Mortgagees'  Legal  Costs  Act,  1895  (58  &  59  V.  e.  25),  s.  2, 
where  the  mortgage  is  made  on  or  after  July  1,  1895,  a  solr-mortgagee  may 
charge  usual  professional  remuneration  for  the  investigation  of  title  and 
preparation  and  completion  of  the  mortgage,  and  by  sect.  3{whetherthemoit- 
gage  is  made  or  the  business  done  before  or  on  or  after  July  1,  1895)  may 
recover  and  charge  against  the  security  usual  professional  remuneration  for 
business  done  in  relation  to  the  mortgage  or  security. 

Sect.  3  does  not  apply  retrospectively  where  the  costs  have  been  dis- 
allowed and  the  time  for  appealing  has  expired  :  Eyre  v.  Wynn-Mackinzie, 
[1896]  1  Ch.  135,  C.  A.,  v.  sup.  p.  1064  ;  and  see  Cheese  v.  Keen,  [1908]  1  Ch. 
245.  And  the  Act  does  not  apply  where  there  has  been  a  previous  cider 
ascertaining  the  rights  of  the  parties  in  reference  to  costs  :  Lay  v.  Kelland, 
[1900]  2  Ch.  745,  C.  A. 

It  is  conceived  (see  Cordery,  p.  212)  that  the  Act  will  apply  where  the 
solr-mortgagee  has  subsequently  acquired  the  character  of  a  trustee  for 
those  entitled  to  redeem. 

LIABILITY    OF  FIEM   OS  SOLRS. 

The  liability  of  a  firm  for  misapplication  of  money  entrusted  to  them  in  Liability 
the  course  of  their  regular  business  as  solrs,  is  joint  and  several,  and  all  or  joint  and 

severaL 
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any  of  the  members  are  liable  by  action  to  make  good  loss  occasioned  by 
their  partner's  act :  E.  Dundonald  v.  Masterman,  7  Eq.  504 ;  Plumer  v. 
Gregory,  18  Eq.  629  ;  Si.  Auhyn  v.  Smart,  3  Ch.  646  j  and  see  Atkinson  v. 
Mackreth,  2  Eq.  570 ;  Missing's  Case,  Sawyer  v.  Goodwin,  16  L.  T.  514 ; 
Eager  v.  Barnes,  7  L.  T.  408  ;  Blyth  v.  Fladgate,  [1891]  1  Ch.  337,  362  ;  and 
see  the  Partnership  Act,  1890  (53  &  54  V.  c.  39),  ss.  5,  13. 

And  if  one  of  the  firm,  thus  acting  for  trustees,  makes  an  improper  invest- 
ment of  the  trust  fund,  his  co-partners  are  fixed  with  notice  of  the  impro- 
priety :  Blyth  v.  Fladgate,  sup. 

As  it  is  not  within  the  scope  of  the  business  of  solrs  to  keep  securities 
for  their  clients,  it  will  require  clear  evidence  of  authority  to  render  a  solr's 
partners  liable  for  securities  deposited  with  and  misappropriated  by  him : 
Cleather  v.  Twisden,  28  Ch.  D.  340,  350,  C.  A. ;  Tendring  Hundred  Water- 
works Co.  V.  Jones,  [1903]  2  Ch.  615 ;  but  where  a  firm  are  in  the  habit 
of  receiving  moneys  and  securities  for  safe  custody,  or  where  one  partner 
receives  securities  in  connection  with  business  done  by  the  firm,  as  e.g.  on 
a  mortgage  transaction,  the  firm  will  be  liable :  Rhodes  v.  Monies,  [1895] 
1  Ch.  236,  C.  A. 

A  firm  of  solrs  is  not  liable  for  loss  caused  by  one  of  the  partners  allowing 
a  stranger  to  use  the  name  of  the  firm  in  order  to  obtain  payment  of  money 
out  of  Court :  Marsh  v.  Joseph,  [1897]  1  Ch.  213,  C.  A. ;  nor  can  one  partner 
generally  make  the  firm  liable  as  constructive  trustees  :  Mara  v.  Browne, 
[1896]  1  Ch.  199,  C.  A. 

As  to  the  liability  of  a  retired  partner,  who  allowed  his  name  to  remain  on 
the  record,  for  the  conduct  of  the  suit,  see  Re  Manby,  3  Jur.  N.  S.  259 ; 
26  L.  J.  Ch.  313 ;  or  for  the  receipt  of  money  misapplied  by  the  continuing 
partner :  Chater  v.  Maclean,  1  Jur.  N,  S.  75 ;  3  W.  R.  261  ;  3  Eq.  R.  375  ; 
Slack  V.  Parker,  54  L.  T.  212  ;  Blyth  v.  Fladgate,  [1891]  1  Ch.  337. 

As  to  the  application  of  the  Statute  of  Limitations,  v.  sup.  pp.  1057, 
1063  ;  and  that  an  innocent  partner  may  be  deprived  of  the  benefit  of  the 
statute  by  reason  of  representations  made  by  his  co-partner,  and  binding 
on  him,  see  Moore  v.  Knight,  [1891]  1  Ch.  547 ;  following  and  applying 
Blair  v.  Bromley,  5  Ha.  542 ;  2  Ph.  254 ;  and,  semlle,  if  solrs  receive  money 
for  investment,  but  do  not  invest  it,  and  pay  interest  on  the  money  as 
though  invested,  and  credit  themselves  therewith  in  their  books,  such 
money  is  "  converted  to  the  use  "  of  the  firm  within  the  Trustee  Act,  1888 
(51  &  52  V.  c.  59),  s.  8,  so  that  they  cannot  avail  themselves  of  the  benefit 
of  that  section  :  Moore  v.  Knight,  [1891]  1  Ch.  at  p.  547. 

But  the  soir  who  has  improperly  invested,  but  afterwards  replaced,  his 
cUent's  money  is  entitled  to  the  benefit  of  such  investments :  Sawyer  v. 
Goodwin,  1  Ch.  D.  351,  C.  A. 

As  to  the  liability  of  a  solr  who  acts  under  the  orders  of  a  person  nominated 
but  not  actually  trustee,  see  Mara  v.  Broume,  [1896]  1  Ch.  199,  C.  A. 


PRIVILEGE   FROM  ABBEST. 

A  solr  is  privileged  from  arrest  under  an  attachment  in,  and  on  his  way  to 
or  from.  Court  or  Judges'  Chambers  on  business  of  his  chent :  A.  G.  v. 
Leather  Sellers'  Co.,  7  Beav.  157  ;  Eyre  v.  Barrow,  6  W.  R.  767  ;  27  L.  J. 
Ch.  784 ;  7  Jur.  N.  S.  692  ;  Re  Jewitt,  33  Beav.  559  ;  Dodd  v.  HoOrook, 
11  Jur.  N.  S.  969 ;  12  Jur.  N.  S.  19 ;  35  L.  J.  Ch.  175 ;  13  L.  T.  426 ; 
14  W.  R.  125. 

But  this  privilege  will  not  protect  him  from  the  consequences  of  dis- 
obedience to  a  punitive  order  under  the  general  summary  jurisdiction  of 
the  Court :  Re  Freston,  11  Q.  B.  D.  545,  C.  A.,  considered  in  Seldon  v. 
Wilde,  [1911]  1  K.  B.  701,  C.  A. ;  Re  Dudley,  Exp.  Monet,  12  Q.  B.  D.  44, 
C.  A. ;  even  though  a  receiving  order  has  been  made  against  him  under 
the  Bankruptcy  Act,  1883  (see  s.  9,  sub-s.  1) :  Re  Wray,  56  L.  J. 
Ch.  737,  1106;  36  Ch.  D.  138;  57  L.  T.  605;  36  W.  R.  67;  sup. 
Vol.  L  p.  421. 
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Section  V. — Striking  off  the  Roll,  or  Suspending. 

1.  Order  to  strike  Solr  off  the  Roll  at  his  own  Request. 

Upon  the  petition  of  E.  this  day  preferred  unto  this  Court,  it  was 
alleged  that,  in  Michaelmas  Term,  18 — ,  the  Petr  was  admitted  a  solr 
of  the  Supreme  Court  of  Judicature  ;  That  the  Petr  is  now  desirous  of 
having  his  name  struck  ofi  the  roll  of  solrs  ;  It  was  therefore  prayed, 
and  upon  reading  the  affidavit  of  the  Petr  filed  &c.  [Affidavit  should 
state  that  there  is  no  proceeding  or  application  against  the  solr  in  the 
Court  as  such,  and  that  he  does  not  apprehend  that  any  will  he  made],  it 
is  accordingly  ordered,  that  the  Petr  E.  be  struck  ofi  from  the  roll  of 
solrs  of  the  Supreme  Court  of  Judicature. 

2.  Order  to  suspend  Sol/r,  and  for  Payment  of  Costs  of  Complainant 

and  of  Incorporated  Law  Society. 

Upon  reading  the  report  of  the  committee  of  the  Incorporated  Law 
Society  appointed  herein,  filed  the  —  day  of  — ,  an  afSdavit  of  S.  D., 
filed  the  —  day  of  — ,  and  the  exhibits  therein  referred  to  ;  And  upon 
hearing  counsel  for  the  Incorporated  Law  Society  and  for  the  said 
A.  B.,  a  solr  of  the  Supreme  Court,  on  the  said  Incorporated  Law 
Society's  notice  of  motion,  dated  the  —  day  of  — ,  to  strike  ofi  the  roll 
or  suspend  from  practice  the  above-named  solr  on  the  ground  of 
professional  misconduct,  or  for  such  order  as  the  Court  may  think  fit. 
It  is  ordered  that  the  said  A.  B.,  a  solr  of  the  Supreme  Court  of  Judi- 
cature, be  suspended  from  practice  as  such  sob  for  the  period  of  (two) 
years  from  this  date,  and  that  he  do  pay  to  S.  D.  (Complainant)  her 
costs  of  the  inquiry  before  the  Incorporated  Law  Society  and  of  this 
application  (L£  any),  and  to  the  said  Incorporated  Law  Society  their 
costs  of  this  application,  all  such  costs  to  be  taxed. — See  Re  B.  {a  solr), 
Q.  B.  D.,  3  July,  1900,  Book  II.,  T.  51. 

3.  Order  to  strike  off  the  Roll,  and  for  Payment  of  Costs  of  Com- 

plainant and  of  the  Incorporated  Law  Society. 

Upon  reading  the  report  of  the  committee  appointed  under  the 
above-mentioned  Act,  dated  the  —  day  of  — ,  the  affidavits  of  —  ; 
And  upon  hearing  counsel  for  the  Incorporated  Law  Society  and  the 
above-named  solr  in  person,  on  the  said  Society's  notice  of  motion, 
dated  the  —  day  of  — ,  for  such  order  as  to  this  Court  may  seem  fit, 
upon  consideration  of  the  said  report  in  reference  to  an  application  of 
the  said  I.  G.  M.  to  strike  ofi  the  roll  or  suspend  from  practice  the 
above-named  solr  on  the  ground  of  professional  misconduct.  It  is 
ordered  that  the  name  of  A.  B.,  a  solr  of  the  Supreme  Court  of 
Judicature,  be  struck  ofi  the  roll  of  solrs  of  the  Supreme  Court ;  And 
it  is  further  ordered  that  the  said  A.  B.  do  pay  to  the  said  I.  G.  M. 
his  costs  of  the  inquiry  before  the  above-mentioned  committee  and  of 
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this  application  (if  any),  and  to  the  said  Society  their  costs  of  this 
application,  all  such  costs  to  be  taxed. — See  Re  B.  {a  solr),  Q.  B.  D., 

21  May,  1900,  Book  III.,  T.  29. 

4.  Order  to  strike  off  the  Roll  on  Conviction. 

Upon  reading  the  two  aiSdavits  of  —  [of  service  of  notice  of  the 
motion  on  the  solr  and  verifying  the  certificate  of  conviction],  And  upon 
hearing  Mr.  H.  of  — ,  counsel  for  the  Incorporated  Law  Society,  and 
no  one  appearing  on  behalf  of  the  above-named  solr  on  the  Incor- 
porated Law  Society's  notice  of  motion,  herein  dated  the  —  day  of  — , 
"  that  your  name  be  struck  oS  the  Roll  of  Solrs  on  the  ground  of  your 
having  been  convicted  and  sentenced  to  [eighteen]  months'  imprison- 
ment as  an  offender  of  the  [second]  division,"  It  is  ordered  that  the 
name  of  — ,  a  solr  of  the  Supreme  Court  of  Judicature,  be  struck  off 
the  EoU  of  Solrs  of  the  said  Supreme  Court. — Re  T.  (a  solr),  Q.  B.  D., 

22  May,  1900,  Book  I.,  E.  40. 


NOTES. 
PROCEDURE. 

On  his  own  An  application  to  strike  a  solr  ofE  the  roll  is  usually  made  to  a  Divisional 
application.  Court :  see  Aiohbold's  Practice,  vol.  1,  p.  180  ;  Be,  Martin,  24  W.  R.  Ill ; 
1875,  W.  N.  198.  A  solr  may  be  struck  off  the  roll  on  his  own  application 
and  a  proper  affidavit  stating  that  there  is  no  complaint  against  him  as  solr, 
nor  does  he  anticipate  any  :  see  Cordery,  172  ;  Exp.  Gray,  9  Dowl.  336  ; 
Re  Sturdy,  2  Jur.  N.  S.  452. 

By  the  Solrs  Act,  1860  (23  &  24  V.  c.  127),  s.  24,  any  order  to  strike  off  a 
solr,  on  his  own  application,  or  on  the  application  of  any  other  person,  must, 
before  the  same  is  acted  upon,  be  produced  to  the  registrar  of  solrs,  and  the 
registrar  is  to  enter  a  minute  of  such  order  in  connection  with  the  name  of 
the  solr  on  the  roll,  and  is  to  strike  such  name  off  and  mark  the  order  as 
having  been  entered. 

Andas  to  the  necessity, formerly, of  admission  orrestoration  asanattomey 
previous  to  admission,  restoration,  or  renewal  of  certificate  as  a  solr,  see 
Re  Barber,  19  Bear.  378. 
Judicature  Under  the  Jud.  Act,  1873  (36  &  37  V.  c.  66),  s.  87,  the  distinction  between 

Acts.  solrs,  attorneys,  and  proctors  is  aboUshed,  and  there  is  to  be  one  appella- 

tion, "  Solrs  of  the  Supreme  Court  "  ;  one  admission  by  the  Master  of  the 
Rolls,  with  the  same  privileges  and  subject  to  the  same  obligations  as  if 
the  Act  had  not  passed ;  and  the  same  jurisdiction  may  be  exercised  by 
the  Supreme  Court  (of  which  solrs  are  to  be  deemed  officers),  and  the  High 
Court,  of  Justice  and  the  Court  of  Appeal,  or  any  Division  or  Judge  thereof, 
as  any  one  of  the  Superior  Courts  of  Law  or  Equity  might,  previously  to 
the  passing  of  the  Act,  have  exercised  in  respect  of  any  solr  or  attorney 
admitted  to  practise  therein. 

By  the  Jud.  Act,  1875  (38  &  39  V.  c.  77),  s.  14,  provision  was  made  for  the 
making  of  regulations  adapting  any  enactments  relating  to  attorneys,  and 
any  direction,  certificate,  or  form  required  under  those  enactments,  to  the 
solrs  of  the  Supreme  Court,  under  sect.  87  of  the  Act  of  1873  ;  and  under 
this  clause,  rules  and  regulations  as  to  the  examination  and  admission  of 
persons  intending  to  become  solrs  of  the  Supreme  Court,  the  taking  out  and 
renewal  of  their  certificates,  the  re-admission  of  solrs,  and  custody  of  docu- 
ments, were  issued  in  November,  1875  :  see  1875,  N.  W.  Part  II.,  p.  476. 
Solr's  Now  by  the  Solrs  Act,  1888  (51  &  52  V.  c.  65),  s.  12,  provision  is  made 

Act,  1888.        for  the  appointment  of  a  committee  of  members  of  the  Council  of  the 
Incorporated  Law  Society,  for  the  purpose  of  hearing  any  application  to 
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strike  a  soir  off  the  roll  of  solrs,  or  an  application  to  require  a  soir  to  answer 
allegations  contained  in  an  affidavit ;  and  by  sect.  13,  an  application  to 
strike  the  name  of  a  soir  off  the  roll  (whether  at  the  instance  of  the  soir 
himself  or  of  any  other  person),  or  an  application  to  require  a  soir  to  answer 
allegations  contained  in  an  affidavit,  is  to  be  made  to  and  heard  by  the 
committee  in  accordance  with  the  rules  made  under  the  Act.  After  hearing 
the  case  the  committee  are  to  embody  their  finding  in  the  form  of  a  report  to 
the  High  Court  of  Justice,  or  (where  the  application  is  at  the  instance  of  the 
soir  himself)  to  the  Master  of  the  Rolls.  If  the  committee  are  of  opinion 
that  there  is  no  prima  facie  oasa  oi  misconduct  against  the  soir,  the  society 
need  not  take  any  further  proceedings,  but  if  the  committee  are  of  opinion 
that  there  is  a  primA  facie  case,  it  becomes  the  duty  of  the  society  to  bring 
the  report  before  the  Court ;  the  report  is  to  have  the  same  effect  as  that  of 
a  Master,  and  any  order  may  be  made  thereon.  It  is  provided  that  any 
person  who,  but  for  the  Act,  would  have  been  entitled  to  apply  to  the  Court 
to  strike  a  soir  off  the  roll,  or  to  require  him  to  answer  allegations  in  an 
affidavit,  shall  be  entitled  so  to  apply,  although  the  committee  is  of  opinion 
that  there  is  no  primd  facie  case,  and  shall  be  entitled  to  be  heard  if  the 
society  brings  the  report  before  the  Court.  In  this  section  the  words 
"  entitled  to  be  heard  "  mean  "  entitled  to  be  heard  by  counsel,"  and 
preclude  him  from  appearing  in  person ;  JJe  a  Solicitor,  Ex  parte  Incorporated 
Law  Soc.,  [1W3]  1  K.  B.  857  ;  affirmed  in  C.  A.,  [1903]  2  K.  B.  205. 

In  a  case  in  which  the  report  is  in  favour  of  the  s(5lr,  the  Court  has  juris- 
diction to  order  the  person  making  the  charges  of  professional  misconduct 
to  pay  the  solr's  costs,  although  the  report  is  only  filed,  and  not  otherwise 
brought  before  the  Court :  Be  Lilley,  [1892]  1  Q.  B.  759,  C.  A. 

By  sect,  14,  the  committee  may  administer  and  take  oaths  and  affirma- 
tions for  the  purpose  of  an  inquiry  on  any  application  made  to  them  under 
the  Act. 

By  sect.  19,  the  Master  of  the  Bolls  or  any  Judge  of  the  High  Court  of  Former 
Justice  may,  notwithstanding  anything  in  the  Act,  exercise  any  jurisdiction  jurisdiction 
over  solrs  which  he  might  have  exercised  if  this  Act  had  not  been  passed,   saved. 

The  former  jurisdiction  of  the  Court  is  saved  by  this  section,  and  where, 
before  the  Act,  the  Court  would  make  an  order  forthwith  (as,  e.g.,  on 
evidence  of  a  conviction),  or  semhle,  in  other  cases  where  an  inquiry  before 
the  Master  would  have  been  dispensed  with,  a  motion  may  now  be  made 
in  accordance  with  the  old  practice  by  the  Incorporated  Law  Societj'  (or 
qu.  by  other  persons)  to  the  Court  forthwith  without  any  application  to 
the  committee  :  Cordery,  168,  citing  Ee  Weare,  [1893]  2  Q.  B.  439. 

As  to  the  jurisdiction  of  the  Court  of  Appeal  to  entertain  an  application 
to  strike  a  soir  off  the  roll,  though  not  brought  before  them  by  way  of 
appeal,  see  Ee  Whitehead,  28  Ch.  D.  614,  C.  A. 

Rules  under  this  Act  were  made  on  the  31st  January,  1889  :  see  1889,  Rules  under 
W.  N.  Part  n.,  p.  87.  They  prescribe  the  mode  of  applying  to  the  com-  the  Act. 
mittee  and  make  regulations  as  to  the  hearing,  and  as  to  the  documents 
to  be  furnished.  Either  party  may  appear  in  person  or  bj*  his  counsel  or 
soir,  and  the  report  of  the  committee  is  to  be  filed  in  the  Central  Office, 
and  the  registrar,  if  the  report  ig;  Bet  down  for  consideration  by  the  High 
Court,  is  to  give  notice  of  the  day  of  hearing  to  both  parties  :  rr.  5,  8,  10  ; 
Cordery,  170,  171. 

If  the  application  is  by  a  soir  to  strike  himself  off  the  roll,  he  may  be 
required  by  the  committee  to  advertise  or  otherwise  to  give  public  notice 
of  the  day  of  hearing  of  the  application  ;  and  in  such  a  case  the  report  is 
to  be  made  to  the  Master  of  the  Rolls,  and  to  be  filed  as  he  shall  direct : 
rr.  6,  8 ;   Cordery,  170,  171. 

On  the  application  of  the  soir  himself  to  have  his  name  struck  off  the  roll, 
the  soir  makes  an  affidavit  stating  grounds,  and  that  there  is  no  application 
against  him  on  the  ground  of  misconduct.  The  Law  Society  committee 
hear  the  application  and  forward  it  with  their  report  to  the  Master  of 
the  Rolls  who  endorses  his  fiat  on  the  application.   It  is  not  done  in  Court. 
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Provision  is  also  made  for  making  an  entry  on  the  roll  of  any  adverse 
order  of  the  Court  on  the  committee's  report :  r.  8  ;  Cordery,  171. 

Under  this  Act  and  rules  the  right  to  apply  to  the  committee  in  respect  of 
a  solr's  misconduct  is  not  confined  to  clients  or  persons  injured ;  and  when 
the  solr  has  been  adjudicated  bankrupt,  the  notes  of  his  public  examination, 
in  bankruptcy,  signed  by  him,  may  be  used  in  evidence  against  him  under 
the  Bankruptcy  Act,  1883,  s.  17  (8) ;  Re  A  Solicitor,  25  Q.  B.  D.  7,  C.  A. 
Committee's  Where  the  committee  are  of  opinion  that  no  primA  facie  case  is  made  out, 
report.  it  is  competent  for  them  to  refuse  to  proceed  to  a  further  hearing  or  report. 

The  applicant  can  renew  Ms  application  on  further  evidence,  or,  if  dissatisfied 
with  the  committee's  report,  can  bring  the  matter  before  the  Court  under 
sect.  13,  but  he  cannot  obtain  a  mandamus  to  compel  the  committee  to  hear 
the  application  :  Reg.  v.  Incorporated  Law  Soc,  [1895]  2  Q.  B.  456 ;  S.  C. 
(No.  2),  [1896]  1  Q.  B.  327,  C.  A. ;  Cordery,  172  (q.v.  as  to  the  report  and 
results  thereof). 

The  order  of  a  colonial  Court  striking  a  solr  off  the  colonial  roll  for  mis- 
conduct is  not  a  ground  for  the  action  of  the  Court  in  this  country :  Re 
A  Solicits,  Exp.  Incorporated  Law  Soc,  [1898]  1  Q.  B.  331 ;  Cordery,  169. 


Restitution 
no  purgation 
of  offence. 


Restoring  to 
the  roll. 


JURISDICTION,  WHEN  AND  HOW  EXEEOISBD. 

Solrs  will  be  struck  off  the  roll  in  cases  of  gross  misconduct,  e.g. : — 
Fraudulently  abusing  the  confidence  of  the  client :  Re  Martin,  6  Beav. 
337  ;  Re  .7.  O.  M.  and  J.  M.,  24  W.  R.  Ill ; 

—  obtaining  the  client's  money  for  the  alleged  purpose  of  discharging 

legal  liabilities  which  did  not  exist :  Re  H.,  31  L.  T.  730  ; 
— breach  of  trust  and  misrepresentation :    Thorndike  v.  Hunt,  5  Jur. 
N.  S.  879 ; 

—  getting  a  false  affidavit  sworn,  and,  without  authority,  instructing 

counsel  to  consent  to  payment  of  money  out  of  Court :  Wheatley 
V.  Bastow,  7  D.  M.  &  G.  261,  558 ,- 

—  selling  out  and  misappljdng  trust  funds  :  Re  Chandkr,  22  Beav.  253  ; 
— ■  having  been  convicted :  Re  Taylor,  Q.  B.  D.,  22  May,  1900,  Form  4, 

sup.  p.  1068 ; 

—  allowing  houses  belonging  to  him  to  be  used  by  the  tenants  as  brothels : 

Re  Weare,  [1893]  2  Q.  B.  439. 
The  Court  will  take  cognizance  of  a  report  showing  that  the  solr  has  im- 
properly kept  back  counsel's  fees  :  In  re  A  Solicitor,  Exp.  Incorporated  Law 
Soc,  63  L.  J.  Q.  B.  397  ;  and  see  Cordery,  142  ; 

—  or  accepted  as  a  loan  large  sums  of  money  from  a  client  who  had  just 

attained  his  majority :  Re  A  Solicitor,  Exp.  Incorporated  Law 
Soc,  [1894]  1  Q.  B.  254 ; 

—  or  shared  profit-costs  with  other  solrs  introduced  by  him  to  act  for 

parties  having  interests  conflicting  with  that  of  his  client :  Re 
Four  Solicitors,  [1901]  1  Q.  B.  187. 

See  also  Re  Gregg,  9  Eq.  137  ;  Meux  v.  Lloyd,  2  C.  B.  N.  S.  409 ;  Re 
Stewart,  L.  R.  2  P.  C.  88  ;  and  cases  in"--18  Sol.  Jour.  65,  66,  244,  492. 

Repayment,  pending  a  rule  to  strike  off  the  roll,  of  money  fraudulently 
obtained  is  no  purgation  of  the  offence  :   Re  H.,  sup. 

Notwithstanding  that  an  order  for  payment  of  money  due  to  a  cHent 
contains  also  a  direction  to  strike  the  solr  off  the  roll,  the  order  speaks  from 
the  time  it  is  made,  and  it  is  no  answer  to  an  application  for  an  attachment 
for  non-payment  that  he  is  no  longer  a  solr  :  Re  Strong,  32  Ch.  D.  342,  C.  A. 

And  when  struck  off,  it  is  a  condition  precedent  to  being  restored  that 
the  solr  shall  have  made  full  restitution,  or  made  the  best  efforts  in  his 
power  thereto ;  and  satisfied  the  Court  of  his  unimpeachable  conduct  in 
the  meantime  :  Re  Poole,  L.  R.  4  C.  P.  350  ;  Exp.  Pyke,  6  B.  &  Sm.  703. 

The  Court  has  power  to  restore  to  the  roll  a  solr  who  has  been  struck  off 
as  the  consequence  of  his  conviction  on  a  criminal  charge,  though  the  con- 
viction stands,  but  the  power  will  only  be  exercised  under  very  special 


SECT,  v.]     Striking  off  the  Roll,  or  Suspending.  '        1071 

circumstances  :  i2«  Brandreth,  39  W.  R.  687  ;  60  L.  J.  Q.  B.  501  ;  64  L.  T, 
739  ;   1891,  W.  N.  86. 

For  the  terms  upon  wliioh,  under  palliating  circumstances,  an  order  to 
strike  off  the  rolls  was  not  enforced,  see  Qoodwin  v.  Oosnell,  2  Coll.  457. 

In  some  instances  the  solr  has  been  suspended  from  practice  for  a  longer  Suspension, 
or  shorter  pariod,  and  not  actually  struck  off  :  aoeErskine  v.  Adeane,  18Sol. 
Jour.  573  (for  six  months) ;   Ee  Hill,  L.  R.  3  Q.  B.  543  (for  one  year) ;  Re 
Blake,  3  Ell.  &  E.  34  (for  two  years)  ;  Re  A  Soliciior,  63  L.  T.  350. 

Where  a  solr  had  not  taken  out  his  certificate  for  several  years,  and  did 
not  take  any  notice  of  an  application  to  strike  liim  off  the  roll  for  miscon- 
duct in  reference  to  a  mortgage  transaction,  the  Court,  under  special  cir- 
cumstances, did  not  strike  him  off  or  suspend  Mm,  but  made  an  order 
restraining  him  from  applying  to  renew  his  certificate  without  the  leave  of 
the  Court  :  Re  Whitehead,  28  Ch.  D.  614,  C.  A. 

Where  the  solr  has  been  exonerated  from  the  charges,  apphcation  by  Cost  of 
him  for  the  costs  of  the  inquiry  had  to  be  made  to  the  Divisional  Court  and  inquiry, 
not  to  a  Judge  in  Chambers  :  Re  Davidson,  [1899]  2  Q.  B.  103  ;  but  now 
by  O.  Ln,  24,  if  upon  an  application  under  sect.  13  of  the  Act  of  1888  to 
strike  a  solr  off  the  roll,  or  to  require  him  to  answer  the  allegations  contained 
in  an  affidavit,  the  committee  find  and  report  that  the  solr  has  not  been 
guilty  of  professional  misconduct,  the  solr  may,  at  any  time  within  three 
calendar  months  after  the  date  of  the  report,  apply  by  summons  to  a 
Judge  in  Chambers  for  an  order  for  payment  to  him  by  the  applicant  of 
the  cost  of  and  occasioned  by  the  apphcation  to  the  committee  and  of  the 
summons,  and  the  Judge  shall  make  such  order  thereon  as  he  shall  think 
just ;  and  such  order  is  to  be  final  and  without  appeal. 

Where  a  solr  had  been  struck  off  the  rolls,  but  the  commission  to  ad-  Commissioner 
minister  oaths  granted  to  him  by  the  Court  of  Exchequer  had  never  been  for  oaths, 
superseded,  the  Court  had  no  power  to  order  an  affidavit  sworn  before  him 
to  be  taken  off  the  file  :    Ward  v.  Gam.gee,  65  L.  T.  610 ;   40  W.  R.  39  ; 
1891,  W.  N.  165. 

TJNQrALIFIED   PERSONS   ACTING  AS   SOLICITOES. 

By  the  Solrs  Act,  1843,  s.  32,  a  solr  who  permits  his  name  to  be  used  in  Soh-a  Act, 
any  action  upon  the  account  or  for  the  profit  of  an  unqualified  person  1843. 
"  shall  and  may,"  upon  complaint  made,  be  struck  off  the  roll,  and  "  for 
ever  after  disabled  from  practising  "  as  a  solr,  and  the  unqualified  person 
may  be  committed  to  prison  for  any  term  not  exceeding  one  year.  Under 
this  section,  if  an  order  is  made  striking  the  solr  off  the  roll,  the  Court 
has  no  power  afterwards  to  reinstate  him  :  Re  Lamh,  23  Q.  B.  D.  477,  C.  A.  ; 
but  such  an  order  is  not  made  in  a  "  criminal  cause  or  matter  "  within 
sect.  47  of  the  Jud.  Act,  1873,  and  the  Court  of  Appeal  can  entertain  an 
appeal  from  it  (Re  Eede,  25  Q.  B.  D.  228,  C.  A.),  as  from  any  other  order 
striking  a  solr  off  the  roll,  or  suspending  him  :  Re  Hardwick,  12  Q.  B.  D.  148, 
C.  A.  But  on  such  appeals  the  Court  of  Appeal  is  slow  to  interfere  with  the 
discretion  of  the  Court  below :  8.  C. 

And  as  to  the  penalties  incurred  by  unqualified  persons  acting  as  solrs, 
see  Cordery,  33  et  seq.  ;  Re  A  Solicitor,  63  L.  T.  350. 

The  generality  of  sect.  2  of  the  Act  (proliibiting  persons  from  acting  as 
solrs  unless  admitted  and  enrolled)  is  not  controlled  by  sect.  32,  and  an  un- 
qualified person  who  acts  as  solr  commits  an  offence  under  sect.  2,  although 
he  acts  in  the  name  and  with  the  consent  of  a  duly  qualified  solr :  Aber- 
crombie  v.  Jordan,  In  re  Hunt,  8  Q.  B.  D.  187  ;  and  see  Re  Simmons,  15 
Q.  B.  D.  348. 

It  has  been  held  that  by  the  terms  of  sect.  32  (the  words  "shall  and 
may  "  being  construed  as  imperative)  the  Court  is  bound  to  strike  the  solr 
off  the  roll,  and  cannot  mitigate  the  punishment  (Re  Kelly,  [1895]  1  Q.  B. 
180) ;  Re  Burton  and  Blinkhorn,  [1903]  2  K.  B.  300  ;  but  see,  however,  as 
to  the  discretion  of  the  Court,  In  re  Two  Solicitors,  63  Sol.  J.  342. 

VOL.  II.  3  Z 
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Solrs  Act,  Now,  by  the  Solra  Act,  1899  (62  &  63  V.  o.  4),  s.  1,  the  Master  of  the 

1899.  Rolls  has  power  to  order  that  the  name  of  any  solr  who  has  been,  either 

before  or  after  the  commencement  of  that  Act,  struck  off  the  roll  under  the 
provisions  of  sect.  32  of  the  Act  of  1843,  shall  be  replaced  upon  the  roll,  and 
any  such  order  is  to  be  deemed  to  be  an  admission  within  and  for  the  pur- 
poses of  sect.  11  of  the  Soirs  Act,  1888. 
Giving  notice      Giving  notice  of  appearance  under  R.  S.  C,  0.  xii,  r.  9,  being  a  step  in 
of  appsar-       the  action,  must  be  done  by  the  Deft  himself  or  his  solr,  and  cannot 
anoe.  be  done  by  any  other  person  :    Be  Ainsworth,  Ex  parte  The  Law  Society, 

[1905]  2  K.  B.  103. 
Process-  -^  person  employed  by  a  solr  as  a  process-server,  who  settles  affidavits  of 

server.  persons  in  his  employment  relating  to  service  of  process,  does  not  by  so 

doiag  act  as  a  solr  within  6  &  7  V.  c.  73,  s.  2,  so  as  to  be  liable  to  attachment 
for  contempt  of  Court  under  23  &  24  V.  c.  127,  s.  26  :  Be  Louis,  Exp.  In- 
corporated Law  Soc.,  [1891]  1  Q.  B.  649. 
Order  against     An  unqualified  person  who  pretends  to  be  a  solr,  and  so  obtains  possession 
unqualified      of  money  and  documents,  may  be  ordered  to  defiver  up  the  same,  and 
person.  punished  by  attachment  if  he  disobeys :    Be  Hulm  and  Lewis,  [1892] 

2  Q.  B.  261. 

A  County  Court  Judge  has  no  power  to  commit  for  contempt  an  unquali- 
fied person  who  has  acted  as  solr  in  an  action  in  the  County  Court :  Beg. 
V.  Judge  of  Brampton  County  Court,  [1893]  2  Q.  B.  195. 

RENEWAL  OF  CEETIEICATE. 

By  23  &  24  V.  c.  127,  s.  23,  in  case  of  neglect  for  a  year  to  renew  a 
certificate,  a  Judge's  order  was  necessary ;  and  now,  by  the  Solrs  Act, 
1888,  s.  16,  if  a  solr  who  has  obtained  the  registrar's  certificate  neglects  for 
twelve  months  to  renew  his  certificate,  and  subsequently  applies  for  a  fresh 
one,  it  shall  be  in  the  discretion  of  the  registrar  to  grant  or  refuse  the 
application,  subject  to  an  appeal  to  the  Master  of  the  Rolls,  who  may 
affirm  the  decision  of  the  registrar  or  direct  him  to  issue  the  certificate  on 
such  terms  and  conditions  as  he  may  think  fit ;  and,  by  the  Solrs  Act,  1899 
(62  &  63  V.  c.  4),  this  enactment  is  made  applicable  to  every  solr  who 
applies  for  a  fresh  certificate  to  practise  after  having  been  struck  off  the 
roll  or  suspended  from  practice.  Notice  of  the  intention  to  make  the 
application  must  be  given  to  the  registrar  at  least  six  weeks  before 
the  application  is  actually  made,  unless  such  notice  is  dispensed  with  by 
the  registrar  or  the  Master  of  the  Rolls. 

The  certificate  has  been  renewed  without  compelling  the  applicant  to 
undergo  examination  :  Be  Elton,  16  W.  R.  323  (after  a  retirement  for  eleven 
years  from  ill-health) ;  Be  Sewell,  32  Beav.  475  (after  ceasing  to  take  out  a 
certificate  for  ten  years,  vrith  the  intention  of  being  called  to  the  bar). 

Butafter  ceasing  to  praotisefor  eighteen  years,  examination  was  required: 
Exp.  Leith,  7  W.  R.  579. 

Proceedings  by  a  solr  who  has  neglected  to  renew  his  certificate  will  not 
be  set  aside  as  irregular,  but  he  cannot  recover  costs  in  respect  of  them  : 
Sparling  v.  Brereton,  2  Eq.  64 ;  and  see  Be  Jones,  9  Eq.  63 ;  Be  Hope, 
7  Ch.  766  ;  Brown  v.  Tolley,  31  L.  T.  485. 

In  taxing  a  solr's  bill  of  costs,  items  relating  to  business  done  while  the 
solr  had  not  a  certificate  must  be  disallowed :  Be  Sweeting,  [1898]  1  Ch. 
268,  treating  Be  Jones,  L.  R.  9  Eq.  63,  as  superseded. 

By  the  Solrs  Act,  1906  (6  Edw.  7,  c.  24),  s.  1,  a.  16  of  the  Solrs  Act, 
]  888,  is  made  to  apply  to  every  solr  who,  being  an  undischarged  bankrupt, 
applies  for  a  fresh  certificate  or  the  renewal  of  a,  certificate  to  practice. 
It  seems  that  this  statute  was  passed  in  consequence  of  the  decision  in 
Be  A  Solicitor,  [1902]  1  K.  B.  128. 
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CHAPTEE  XLI. 

TRUSTEES. 


Section  I. — ^Breach  op  Trust  generally. 
1.  Inquiry  as  to  Dealings  with  Trust  Funds. 

1.  An  inquiry  what  funds  subject  to  the  trusts  of  the  said  inden- 
ture of  &c.,  were  possessed  by  or  transferred  into  the  names  of 
A.  &c.,  and  the  Defts  S.  &c.,  and  what  hath  become  of  such  trust 
funds,  and  whether  any,  and,  if  any,  what,  transfer  or  transfers 
was  or  were  at  any  time,  and  when,  and  by  what  means,  made  thereof, 
or  of  any  and  what  part  thereof,  into  the  names  of  the  Defts  S.  &c.,  or 
of  any  other  and  what  persons,  and  under  what  circumstances,  and 
whether  any,  and,  if  any,  what,  change  of  the  securities  wherein  such 
trust  funds,  or  any  and  what  part  thereof,  were  originally  invested 
ever,  and  when  and  under  what  circumstances,  took  place,  and  what 
hath  become  of  such  trust  funds. — Lester  v.  Archdall,  V.-C.  K.  B., 
3  June,  1847,  B.  1738. 

2.  Inquiries  as  to  Deceased  Trustee's  Balance,  and  as  to  the  Trust 
Estate,  and  Dealings  therewith,  and  with  the  Income  thereof, 
and  as  to  the  Purchase  of  Land. 

Order  that  the  following  &c. :  1.  An  inquiry  whether  any  and 
what  balance  was  at  the  death  of  D.  due  from  him  to  the  estate  of  the 
testator  H.,  or  to  the  funds  comprised  in  the  indenture  of  settlement 
dated  &c.  ;  and  whether  any  and  what  moneys  have  been  received  in 
respect  of  such  balance  (if  any),  and  when  and  by  whom,  and  under 
what  circumstances ;  and  how  such  moneys  ought  to  be  applied, 
and  whether  any  and  what  further  proceedings  can  or  ought  to  be 
taken  for  the  recovery  of  such  balance  (if  any),  or  any  part  thereof. 
2.  An  iaquiry  of  what  particulars  the  property  comprised  in  the 
schedule  to  the  said  indenture  of  settlement  consisted  at  the  date  of 
the  said  indenture,  and  whether  any  and  what  parts  of  such  property, 
or  any  other  property  for  the  time  being  subject  to  the  trusts  of  the 
said  indenture,  have  since  that  date  been  sold,  exchanged,  disposed  of, 
or  parted  with,  and  when,  and  by  whom,  and  under  what  circum- 
stances, and  by  whom  the  proceeds  respectively  were  received,  and 
whether  any  and  what  other  property  has  been  from  time  to  time 
purchased  or  acquired  in  substitution  for,  or  in  addition  to,  the 
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property  for  tlie  time  being  subject  to  the  trusts  of  the  said  indenture, 
and  when  and  by  whom,  and  under  what  circumstances,  and  what 
are  the  particulars  of  the  property  now  subject  to  the  trusts  of  the 
said  indenture  of  settlement.  3.  An  inquiry  whether  any  and  what 
parts  of  the  property  for  the  time  being  subject  to  the  trusts  of  the 
said  indenture  have  been  lost  or  misappropriated,  and  when  and  by 
whom,  and  under  what  circumstances,  and  whether  any  and  what 
parts  of  the  property  so  lost  or  misappropriated  have  been  recovered 
or  made  good,  and  when  and  by  whom,  and  under  what  circum- 
stances, and  how  the  property  so  recovered  ought  to  be  applied. 
4.  An  inquiry  whether  any  and  what  moneys  for  the  time  being 
subject  to  the  trusts  of  the  said  indenture  of  settlement  have  been 
invested  in  the  purchase  of  land,  and  what  were  the  particulars  of  such 
investments,  and  who  has  been  in  the  receipt  of  the  rents  and  profits  of 
such  land  since  the  purchase  thereof.  5.  An  account  of  the  moneys 
received  by  the  Deft  B.  &c.,  and  D.  deceased,  or  either  of  them,  in 
respect  of  the  interest,  dividends,  and  income  of  the  property  for  the 
time  being  comprised  in  or  subject  to  the  trusts  of  the  said  indenture 
of  settlement,  or  in  respect  of  the  sale  or  disposal  of  any  parts  thereof 
which  have  been  sold  or  disposed  of,  and  in  respect  of  the  rents  and 
profits  of  any  lands  which  may  have  been  purchased  with  the  moneys 
subject  to  the  trusts  of  the  said  indenture. — Donaldson  v.  D.,  V.-C. 
B.,  18  Feb.  1871,  A.  553. 

3.  Uninvested  Trust  Money — Account  of  Dividends  not    received, 

with  Interest  thereon — Half -Yearly  Rests. 

Declare  that  the  Deft  is  chargeable  with  the  dividends,  amounting 
together  to  £ — ,  which  became  payable  in  respect  of  the  railway  stocks 
&c.,  in  the  statement  of  claim  mentioned,  and  which  might  have  been 
received  by  her  during  the  period  in  the  statement  of  claim  mentioned, 
together  with  compound  interest  on  the  amount  of  such  dividends  at 
the  rate  of  £3  p.  c.  per  ann.  from  the  respective  dates  when  such  divi- 
dends became  payable,  with  half-yearly  rests. — Order  that  the 
following  (fee,  1.  An  account  of  amount  due  by  Deft  to  Pit  having 
regard  to  above  declaration. — Direction  for  payment  of  amount  to  be 
certified.— ffiZro!/  v.  Stephen,  Fry,  J.,  7  June,  1882,  A.  1252  ;  S.  C,  51 
L.  J.  Ch.  834. 

4.  Inquiry  as  to  Money  received  hy  Trustees  of  whom  one  was  an 

Infant. 

Oeder  that  the  following  inquiry  be  made,  that  is  to  say,  1. 
An  inquiry  whether  all  or  what  part  or  parts  of  the  moneys 
mentioned  in  the  indenture  of  settlement  dated  &c.,  represent 
property  comprised  in  the  articles  of  &c.,  have  or  has  come  to 
the  hands  or  into  the  possession  or  under  the  disposition  or 
control  of  the  Deft  A.  B.  {late  an  infant),  and  what  have  been  his 
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dealings  and  transactions  in  respect  of  the  same,  and  of  what  the  pro- 
perty subject  to  the  trusts  of  the  indenture  of  settlement  now  consists, 
and  what  were  the  dates  of  and  circumstances  attending  such  receipts, 
dealings  and  transactions  ;  And  the  Deft  C.  D.  is  to  be  at  liberty  to 
attend  the  said  inquiry. — Re  Games,  G.  v.  Applin,  C.  A.,  25  Nov.  1885, 
A.  4030 ;  31  Ch.  D.  148,  C.  A. 


5.  Inquiries  as  to  adoption  of  Accounts  and  Prosecution  of  Order  on 

behalf  of  Infants — Account  of  Trust  Funds — Inquiries. 

Order  that  the  following  inquiry  be  made,  that  is  to  say,  1.  An 
inquiry  whether  it  will  be  fit  and  proper  and  for  the  benefit  of  the 
Infant  Pits,  that  accounts  should  be  taken  of  the  funds  and 
property  subject  to  the  trusts  of  the  indenture  of  settlement  in  the 
Pits'  (bill)  mentioned,  dated  &c.,  and  of  the  dealings  of  the  trustees 
therewith,  or  whether  the  account  thereof  set  forth  in  the  answer  of 
the  Deft  W.  should  be  adopted  ;  And  if  it  shall  be  certified  to  be  for 
the  benefit  of  the  infant  Pits  that  such  accounts  should  be  taken,  then 
it  is  ordered  that  the  following  account  be  taken,  that  is  to  say,  2. 
An  account  of  the  funds  and  property  subject  to  the  trusts  of  the  said 
indenture  of  settlement,  and  of  the  dealing  of  the  trustees  therewith  ; 
And  it  is  ordered  that  the  following  inquiries  be  made,  that  is  to  say, 
3.  An  inquiry  whether  it  will  be  fit  and  proper  and  for  the  benefit 
of  the  Pits  that  the  order  dated  &c.,  whereby  the  Deft  W.  was 
ordered  to  transfer  and  pay  into  Court  certain  funds  and  moneys  in 
his  hands  belonging  to  the  trust  estate,  should  be  further,  and  to 
what  extent,  prosecuted  as  to  so  much  of  such  funds  and  moneys  as 
the  said  Deft  has  not  yet  transferred  and  paid  into  Court  in  pursuance 
of  the  said  order  ;  4.  An  inquiry  whether  anything  and  what  is  due 
from  the  Deft  W.  in  respect  of  the  trust  funds  received  by  him,  or  by 
any  other  &c. ;  5.  An  inquiry  whether  any  and  what  parts  of  the 
trust  funds  are  outstanding  on  any  and  what  security,  and  whether 
any  and  what  proceedings  should  be  taken  for  getting  in  and  realizing 
the  same. — ^Directions  to  appoint  new  trustees  and  for  paying  costs. — 
See  Winkworth  v.  W.,  M.  E.,  2  May,  1857,  B.  1021. 

6.  Accounts  and  Inquiries  as  to  Trust  Property,  Rents,  and  Interest 

■ — Surrender  of  Copyholds — Customary  Heir — Sale  of  Stock 
and  Effects — Possession  of  Title  Deeds — Duty  payable. 

Declare  that  Pits  became  entitled  beneficially  on  the  insol- 
vency of  their  father  to  the  trust  property,  and  to  receive  the  income  ; 
And  Order  that  the  following  &c.,  "  1.  An  account  of  the  trust  funds 
possessed  and  received  by  the  Defts  as  trustees  of  the  said  indenture 
of  settlement  dated  &c.,  or  any  of  them,  or  by  any  other  person  &c.  ; 
2.  An  account  of  the  rents,  dividends,  interest,  or  annual  profits 
received  by  the  said  Defts,  or  any  of  them,  or  by  any  other  person  &c. 
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since  the  said  —  day  of  —  in  respect  of  the  said  trust  estates  and 
funds  &c.,  comprised  in  the  said  settlement ;  3.  An  inquiry  what  real 
and  personal  estates  were  comprised  in  the  trusts  of  the  said  settle- 
ment ;  4.  An  inquiry  under  what  circumstances  the  £ —  Cons.,  part 
of  the  £ —  Cons,  stated  by  the  (answer)  of  the  Defts  S.  and  P.  to  have 
been  sold  out  by  them  on  &c.,  were  so  sold  out,  and  how  and  in  what 
manner  or  to  what  purpose  the  proceeds  of  such  sale  were  applied, 
and  whether,  having  regard  to  the  trusts  of  the  said  settlement,  such 
sale  of  stock  and  the  application  of  the  proceeds  of  such  sale  was  fit 
and  proper  and  for  the  benefit  of  the  Pits ;  5.  An  inquiry  whether 
any  and  what  surrender  was  ever  made,  and  if  so  when,  of  the  copy- 
hold hereditaments  holden  of  the  manor  of  —  &c.,  in  conformity  with 
the  covenant  for  that  purpose  contained  in  the  said  indenture  of 
settlement,  and  who  at  the  decease  of  M.,  the  wife  of  W.  {insolvent), 
was  her  heir  according  to  the  custom  of  the  said  manor,  and  who  is 
now  such  customary  heir ;  6.  An  inquiry  of  what  the  household 
goods  &c.  mentioned  and  comprised  in  the  said  settlement  consisted, 
and  what  has  become  thereof,  and  if  the  same  or  any  of  them  have 
been  sold,  by  whom  and  when  and  under  what  circumstances,  and 
for  what  sum  or  sums  of  money,  and  to  or  by  whom  such  money  was 
paid  or  received  ;  7.  An  inquiry  who  is  or  are  in  the  possession  of  the 
title  deeds  of  the  trust  estate,  and  in  what  right  or  alleged  right,  or 
under  what  circumstances  the  holder  or  holders  of  the  title-deeds 
obtained  possession  of  and  now  claim  to  hold  the  same,  and  whether 
any  and  what  proceedings  should  be  taken  by  and  against  any  person 
or  persons,  and  whom,  for  the  purpose  of  recovering  possession  of  such 
title-deeds  on  behalf  of  the  Pit ;  8.  An  inquiry  whether  any  and  which 
of  the  trust  funds  and  premises  comprised  in  the  said  settlement  is  or 
are  subject  to,  or  charged  or  chargeable  with,  the  payment  of  any 
and  what  legacy  or  succession  duty." — Direction  to  transfer  stock 
into  Court. — [AM  Lodgment  and  Payment  Schedule  directing  lodgment 
of  stoch  in  Court  and  sale  to  pay  duty,  if  any.] — See  Westall  v.  Spar- 
rowell,  M.  E.,  11  June,  1860,  B.  1308. 

7.  Account  and  Inquiry  as  to  Funds  under  Two  Settlements  and 
State  of  Investment,  in  Action  hy  Trustee  for  his  Discharge. 

Oedee  that  the  following  &c.' — 1.  An  account  of  the  trust  funds  and 
property  come  to  the  hands  of  the  Pit  as  trustee  under  each  of  the 
indentures  of  settlement,  dated  respectively  &c.,  in  the  pleadings 
mentioned,  either  solely  or  jointly  with  his  co-trustee,  or  co- trustees, 
under  the  said  indentures  respectively  (or  to  the  hands  of  any  other 
person  by  their  order  or  for  their  use) ;  2.  An  inquiry  whether  the 
said  trust  funds  and  property  are  now  in  the  possession  of  the  trustees 
respectively,  and  whether  in  the  same  state  of  investment  as  at  the 
time  when  such  trust  funds  and  property  came  into  the  hands  of  the 
said  trustees,  or  in  any  other  and  what  state  of  investment ;   but 
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such  account  and  inquiry  respectively  are  not  to  extend  to  the  income 
of  the  said  trust  funds  and  property. — See  Ricardo  v.  Cooper,  L.  C, 
29  June,  1861,  B.  1474,  on  Deft's  appeal. 

And  for  the  decree  below  discharging  Pit  from  being  trustee  of  both 
settlements,  and,  in  case  a  new  trustee  should  not  be  appointed  by  Ihe 
donees  within  a  limited  time,  for  the  appointment  of  a  new  trustee,  see  S.  C, 
M.  R.,  15  March,  1861,  B.  841  ;  the  cs.  q.  t.  under  both  settlements  were  Ihe 
same  ;  Pit's  bill  was  for  his  discharge  from  the  trusts,  the  cs.  q.  t.  suing  him 
for  other  matters. 

8.  Fraudulent  Trustee  declared  personally  Liable — Account — Pay- 
ment into  Court — Appointment  of  New  Trustees — Costs. 

Declare  that  the  Deft  G.  is  personally  liable  to  make  good  all 
sums  received  by  him  as  trustee  of  the  estate  of  the  testator  B.,  and 
not  duly  invested  or  accounted  for,  with  interest  thereon  at  the  rate 
of  5  p.  c.  per  ann.  from  the  respective  dates  of  receipt  thereof  until 
the  same  shall  have  been  made  good  ;  And  Declare  that  the  trusts 
of  the  will  of  the  testator,  so  far  as  the  same  are  now  subsisting,  ought 
to  be  carried  into  execution  &c.  ;  And  order  that  the  following 
&c.  : — 1.  An  inquiry  of  what  particulars  the  trust  estate  consisted  on 
the  —  day  of  — ,  the  date  of  the  death  of  J.,  deceased,  and  of  what  the 
same  estate  now  consists  ;  2.  An  account  of  what  is  due  from  the 
Deft  G.  for  moneys  received  by  him  as  such  trustee  as  aforesaid,  and 
not  duly  invested  or  accounted  for,  and  interest  thereon  at  the  rate 
aforesaid  ;  And  the  Deft  G.  by  his  counsel  admitting  that  he  has  in 
his  hands  as  trustee  of  the  testator's  will  £ —  cash  and  the  debentures 
mentioned  in  the  schedule  hereto.  It  is  ordered  that  the  Deft  G.  do, 
on  or  before  the  —  day  of  — ,  or  subsequently  within  four  days  after 
service  of  this  judgment,  lodge  in  Court,  as  directed  in  the  lodgment 
schedule  hereto,  the  said  sum  of  £ —  cash  and  the  said  debentures ; 
And  it  is  ordered  that  the  Deft  G.  do,  on  or  before  the  said — day  of — , 
or  subsequently  within  four  days  after  service  of  this  judgment, 
deliver  up  upon  oath  to  the  Pit  all  deeds,  accounts,  vouchers,  and 
other  documents  in  his  custody  or  power  relating  to  the  said  trust 
estate  ;  And  it  is  ordered  that  it  be  referred  to  Chambers  to  appoint 
new  trustees  of  the  said  wUl  in  substitution  for  the  Deft  G.  and  the 
said  J.,  deceased. — Deft  G.  to  pay  to  the  Pit  his  costs  of  this  action  up 
to  and  including  this  judgment,  to  be  taxed. — Adjourn  &,c. — [Add 
Lodgment  Schedule,  Forms  Nos.  1  and  2.] — See  Re  Brown,  B.  v. 
Hastings,  Kekewich,  J.,  30  Oct.  1891,  A.  2200. 

The  copy  for  service  is  to  bo  endorsed  with  the  memorandum  prescribed 
by  0.  XLr,  6. 

The  direction  to  lodge  in  Court  does  not  make  the  Pit  a  judgment 
creditor  under  1  &  2  V.  c.  110,  or  under  sect.  45  of  the  Bankruptcy  Act, 
1883,  and  therefore  a  sequestration  under  it  is  not  valid  (at  least  until 
actual  sale)  as  against  the  trustee  in  bankruptcy  of  the  Deft :  Exp.  Brown, 
Re  Hastings,  8  Times  Rep.  683  ;  61 L.  J.  Q.B.  654  ;  67  L.  T.  234  ;  therefore, 
if  bankruptcy  of  the  Deft  is  apprehended,  the  judgment  should  be  framed 
as  in  Form  9. 
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9.  Order  for  Paymeni  hy  Trustees  where  intended  to  be  Registered 
as  a  Judgment. 

Order  that  the  Deft  W.  do,  on  or  before  &c.,  pay  to  the  Pit  T.  the 
sum  of  £1074,  being  the  sum  of  £980  in  the  Pit's  claim  mentioned, 
together  with  £94  for  interest  thereon,  at  the  rate  of  £5  p.  c.  per  ann. 
from  the  —  day  of  —  to  the  said  —  day  of  —  (the  Pit  by  his  counsel 
undertaking  to  give  the  Deft  all  reasonable  facilities  for  realizing  the 
securities  deposited  with  the  Pit's  solr). — Direction  for  Pit  to  lodge 
the  amount  in  Court  within  (one)  week  after  receiving  it,  as  directed 
in  the  schedule  hereto. — Deft  to  pay  Pit's  costs  of  action. — Liberty 
to  apply. — [Add  Lodgment  Schedule.] — See  Thompson  v.  Walker, 
V.-C.  W.,  11  May,  1859,  B.  1592  ;  S.  C,  in  note  to  Wand  v.  Docker, 
5  Jur.  N.  S.  1287  ;  2  L.  T.  82. 

For  order  declaring,  without  prejudice  to  the  right  of  the  Pit  and  the 
other  cs.  q.  t.  against  T.  (the  other  trustee),  the  Deft  D.  liable  to  make  good 
the  amount  produced  by  sale  of  a  sum  of  New  £3  p.  c.  Anns,  with  interest 
at  £5  p.  c.  per  ann.  from  the  date  of  the  sale  up  to  the  time  of  payment, 
with  directions  for  payment,  and  for  dehvering  up  of  deeds  and  payment 
of  costs  of  suit,  see  Wavd  v.  Docker,  V.-C.  W.,  9  Dec.  1859,  B.  512  ;  8.  C, 
5  Jur.  N.  S.  1284 ;  i!  L  T.  82. 

10.  Liberty  to  Trustees  to  apply  in  C/iambers  as  to  Indemnity 
against  Tenant  for  Life. 

And  at  the  request  of  the  Def  Is  E.  H.,  J .  M.  H.,  A.  G.  H. ,  and  E.  E., 
Liberty  for  the  said  Defts  to  apply  in  Chambers  with  reference  to 
enforcing  such  rights  (if  any),  as  they  may  have  to  impound  the 
interest  of  the  Deft  11.  E.  H.  in  the  said  settlement  dated  &c.  by  way 
of  indemnity  to  the  estates  of  the  said  G.  H.  and  S.  P.  R. — [Lodgment 
Schedule  directing  lodgment  to  credit  of  action,  "  Settlement  Moneys," 
and  for  investment  and  accumulation.] — See  Re  Holt,  Re  Rollason, 
Holt  V.  Holt,  Byrne,  J.,  9  July,  1897,  A.  1073  ;   [1897]  2  Ch.  525. 


NOTES. 
ACTION   rOK  ACCOUNT. 

0.  XV.  In  all  cases  in  wliich  the  Pit  in  the  first  instance  desires  to  have  the 

account  taken,  the  writ  of  summons  is  to  be  indorsed  with  a  claim  that  such 
account  be  taken  :  O.  m,  8  ;  then,  if  the  Deft  fails  to  appear  {v.  stip.. 
Vol.  L  pp.  169 — 171),  or  appears,  but  fails  to  satisfy  the  Court  that  there 
is  some  preliminary  question  to  be  tried,  the  Pit  may  obtain  an  immediate 
order  for  the  account  claimed,  with  all  directions  which  were  usual  in  the 
Court  of  Chancery  in  similar  cases:  0.  xv,  1.  The  application  is  to  be 
by  summons  in  Chambers  :  r.  2.  As  to  parties  to  actions  in  respect  of 
breaches  of  trust,  v.  inf.  p.  1095. 
Wilful  The  rule  that,  if  in  an  action  for  admon  wilful  default  is  pleaded  and 

default.  one  instance  is  proved,  the  Court  will  direct  an  necount  on  the  footinj^ 

of  wilful  default,  does  not  apply  to  the  case  of  a  breach  of  trust ;  In  re 
Wrighison,  Wrightsori.  v.  Coohe,  [1908]  1  Ch,  789. 
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BREACHES  OF  TRUST  GENERALLY. 

Thougli  mere  deviation  from  the  letter  of  the  trust  may  not  render  Deviation 
trustees  liable,  they  must  be  prepared  to  show  this  was  necessary  or  bene-  from  letter  of 
ficial :   Harrison  v.  Randall,  9  Ha.  397,  407.  ^^^  trust. 

The  ordinary  indemnity  clause  does  not  exempt  trustees  from  liability  Indemnity 
in  respect  of  a  breach  by  their  co-trustee  :   Brumridge  v.  B.,  27  Beav.  5  ;  clause, 
though  it  may  be  so  specially  worded  as  to  have  that  eflfcct :    Willcins  v. 
Hogg,  3  Giff.  116  ;  Pass  v.  Dundas,  29  W.  R.  332  ;  43  L.  T.  665. 

As  to  such  clauses,  see  Hale  v.  Adams,  21  W.  R.  400  ;  Rehden  v.  Wesley, 
29  Beav.  213. 

Trustees  making  a  compromise  as  to  a  trust  fund,  and  not  showing  it  Compromise, 
was  for  the  benefit  of  the  cs.  q.  t.,  were  liable  for  the  difference  :    Wiles  v. 
Gresham.,  5  D.  M.  &  G.  770. 

Trustees  directed  to  sell,  mortgaging,  were  liable  for  loss  in  value  of  the  Sale  or  mort- 
estate :    Devaynes  v.  Robinson,  24t  Beav.  86 ;    but  a  power  to  mortgage  gage, 
includes  power  to  give  a  power  of  sale :    Re  Cliawner,  8  Eq.  569.     An 
admor  dur.  min.  cet.  could  sell  under  a  power  given  to  exors  or  admors  : 
Monsell  v.  Armstrong,  14  Eq.  423 ;    and  trustees  for  sale  may,  without 
express  power,  fix  a  reserved  price  :  Re  Peyton,  30  Beav.  252. 

In  Taylor  v.  Tabrum,  6  Sim.  281,  trustees  refusing  an  offer,  and  after- 
wards selling  for  less,  were  liable  for  the  difference  ;  and  so  exors,  and  for 
delay  :  Fry  v.  F.,  27  Beav.  144  ;  see,  as  to  trusts  created  after  28th  Aug. 
1860,  and  previously  to  1st  Jan.  1882,  23  &  24  V.  c.  145,  ss.  1,  2  ;  and  as  to 
subsequent  trusts,  44  &  45  V.  o.  41,  s.  35  (replaced  now  by  Trustee  Act, 
1893,  s.  13) ;  45  &  46  V.  c.  38,  s.  64. 

But  a  contract  by  a  trustee  to  sell  for  £6000  to  A.  could  not  be  set  aside 
at  the  suit  of  the  assignee  of  ore  c.  q.  t.  who  offered  £7000,  unless  there 
was  misconduct  of  which  A.  had  notice :  Harper  v.  Haye?,  2  D.  F.  &  J. 
542  ;  9  W.  R.  504 ;  2  Giff.  210,  216  ;  but  see  Goodwin  v.  Fielding,  4  D.  M. 
&  G.  90  ;  Stevens  v.  Austen,  7  Jur.  N.  S.  873  ;  30  L.  J.  Q.  B.  212  ;  3  L.  T. 
810  ;  3  El.  &  El.  685. 

Including  parts  of  two  trust  estates  in  one  lot  for  sale  was  a  breach  of 
trust :  Rede  v.  Oakes,  4  D.  J.  &  S.  505  ;  secus,  where  the  sale  was  by  the 
Court,  and  selling  them  together  was  beneficial,  and  the  purchase-money 
could  be  apportioned:  Cavendish  v.  C,  10  Ch.  319;  and  see  Morris  v. 
Debenham,  2  Ch.  D.  540.  Trustees  may  not  sell  under  an  open  contract  : 
John  V.  Jones,  34  L.  T.  570 ;  but  ma.y  sell  without  excluding  the  Vend, 
and  P.  Act,  1874,  s.  2  :   Trustee  Act,  1893,  s.  15. 

It  is  no  objection  to  a  contract  of  sale  of  shares  by  trustees  for  sale 
that  part  of  the  consideration  (otherwise  unimpeachable)  is  a  stipulation 
that  so  long  as  they  remain  shareholders  they  shall  vote  in  a  particular 
manner :   Greenwell  v.  Porter,  [1902]  1  Ch.  530. 

Where  a  trustee  is  also  mortgagee  of  the  trust  property  he  cannot  fore-  Trustee 
close,  nor  can  he  bid  at  the  sale  ;  but  after  a  failure  to  sell  he  may  perhaps  mortgagee, 
purchase  under  proposals  to  the  Court :   Tennant  v.  Trenchard,  4  Ch.  537. 

Power  to  sell  leaseholds  authorizes  sale  by  way  of  sub-demise  as  a  mere  Dealings  with 
conveyancing  device  :  In  re  Judd  S  Poland's  Contract,  [1906]  1  Ch.  084.      leaseholds. 

Trustees,  exors  or  admors  cannot  bind  the  trust  estate  by  i  proviso  in 
a  lease  giving  the  lessee  an  option  of  purchase  :  Oceanic  Steam  Navigation 
Go.  V.  Sutherberry,  16  Ch.  D.  236,  C.  A.  And,  generally,  the  powers  of 
trustees  must  be  exercised  according  to  the  circumstances  as  they  exist, 
and  not  by  way  of  anticipation  :  see  Chambers  v.  Smith,  3  App.  Ca.  795, 
808 ;   Lewin,  808. 

Where  property  is  sold  so  as  to  be  a  breach  of  trust,  the  trustees  and  the  Restraining 
purchaser  (though  he  contracted  without  notice  of  the  breach)  may  be  completion, 
restrained  from  completing  :  Dance  v.  Goldingham,  8  Ch.  902. 

In  Coohe  v.  Crawford,  13  Sim.  91,  V.-C.  E.  held  that  a  power  of  sale  in  Devolution  of 
trustees,  and  the  survivor,  and  his  heirs,  could  not  pass  by  his  will,  and  that  power  of  sale . 
hjs  devise  gf  the  estate  was  a  breach  pf  trust,  apd  that  the  costs  of  getting 
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in  the  estate  must  be  paid  by  his  exors ;  and  see  Mortimer  v.  Ireland, 
6  Ha.  196 ;  but  see  Titley  v.  Wolstenholme,  7  Beav.  425,  434 ;  Wilson  v, 
Bennett,  6  D.  &  S.  475,  478 ;  Saloway  v.  Strawbridge,  7  D.  M.  &  G.  594 ; 
1  K.  &  J.  371  (where  the  word  "assigns"  was  added).  The  doctrine  cf 
Cooke  V.  Crawford  will  not  be  extended :  Ashton  v.  Wood,  3  S.  &  G.  436, 
445  ;  Hall  v.  May,  3  K.  &  J.  585 ;  Be  Waidanis,  Bivers  v.  Waidanis, 
[1908]  1  Oh.  123 ;  and  was  expressly  disregarded  in  Osbcrne  to  Bowleit, 
13  Ch.  D.  774 ;  but  see  Morton  v.  Hallett,  15  Ch.  D.  143,  149,  C.  A.,  where 
the  Court,  though  holding  that  a  trust  for  sale  might  be  executed  by  the 
heir  of  the  surviving  trustee  for  sale,  declined  to  treat  Cooke  v.  Crawford 
as  overruled ;  and  that  the  Court  will  not  force  upon  a  purchaser  a  title 
which  depends  on  Cooke  v.  Crawford  (13  Sim.  91),  not  being  good  law,  see 
Be  Bumney,  [1897]  2  Ch.  351 ;  and  see  Lewin,  257  et  seq. ;  but  see  now  as  to 
the  survivorship  of  trusts  and  powers  in  the  personal  representatives  or 
representative  of  a  sole  trustee  pending  the  appointment  of  new  trustees 
the  Conveyancing  Act,  1911  (1  &  2  Geo.  V.  c.  37),  s.  8.  As  to  a  devise 
by  a  constructive  trustee,  see  Purser  v.  Darby,  4  K.  &  J.  41. 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  V.  c.  35),  s.  14, 
any  devisee  in  trust  of  estates  charged  with  debts  may  raise  money  by 
sale,  although  there  is  no  express  power  ;  and  by  sect.  15  the  powers  con- 
ferred by  the  last  section  are  extended  to  all  persons  in  whom  the  estate 
shall  for  the  time  being  be  vested  by  survivorship,  descent,  or  devise,  or 
by  any  subsequent  appointment  of  new  trustees.  And  see  sect.  30  of  the 
Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  as  to  represve  of  a  sole  surviving 
trustee  :  Lewin,  259—260 ;  Pixton  v.  Tang,  46  W.  R.  187  ;  inf.  p.  1182. 
As  to  what  words  in  a  will  carry  trust  estates,  see  notes  to  Section  X.,  inf. 
pp.  1181,  1182. 

Where  a  donee  of  a  power  of  appointment  properly  appoints  to  trustees 
for  sale,  that  trust  overrides  the  power  of  sale  in  the  trustees  of  the  original 
settlement,  and  enables  the  former  to  call  for  the  legal  estate  frcm  the 
latter  and  to  make  a  good  title  :  Be  Adams'  Trustees  and  Frost's  Contract, 
[1907]  1  Ch.  695. 

The  heir  or  devisee  in  trust  becomes  liable  by  acting  :  Backham  v.  Siddall, 
1  Mac.  &  G.  607  ;  and  see  Legg  v.  Mackrell,  1  Giff.  165 ;  and  so  does  an 
invalidly  appointed  trustee  :  Pearce  v.  P.,  22  Beav.  248. 
Continuation  As  to  the  liability  of  retiring  trustees  for  a  subsequent  breach  of  trust, 
and  Umit  of  see  Webster  v.  Le  Hunt,  9  W.  R.  918  ;  Clark  v.  Hoskins,  36  L.  J.  Ch.  689  ; 
liability  of  reversed  on  appeal,  37  L.  J.  Ch.  561  ;  Palairet  v.  Carew,  32  Beav.  567 ; 
trustee.  Head  v.  Gould,  [1898]  2  Ch.  250  ;  Lewin,  830. 

The  former  or  continuing  trustees  are  not  discharged  from  liability  by  an 
appointment  of  new  trustees  under  the  Trustee  Act :  see  Trustee  Act,  1893, 
s.  25,  subs.  2 ;  Lewin,  838 ;  inf.  p.  1184. 

Parties  incurring  no  risk  or  expense  by  acting  should  not,  by  remaining 
passive,  prevent  owners  obtaining  their  property,  as  bankrupt  trustee's 
assignees  neglecting  to  transfer  the  fund  :  Be  Primrose,  23  Beav.  590 ;  or 
deceased  trustee's  represve  :  Legg  v.  Mackrell,  1  Giff.  165  ;  and  see  Beade 
V.  Sparkes,  1  Moll.  8. 

Trustees  were  not  liable  for  the  loss  of  property  of  the  existence  of  which 
they  were  ignorant :  Youde  v.  Cloud,  18  Eq.  634 ;  nor  are  they  bound 
to  make  periodical  investigation  of  the  condition  of  the  trust  estate : 
Bawsthrone  v.  Bowley,  [1909]  1  Ch.  409  in  footnote. 

Where  the  tenant  for  life,  for  a  nominal  consideration,  assigned  certain 
arrears  and  profits  alleged  to  be  due  from  him  by  reason  of  breaches  of 
trust,  a  suit  by  the  assignee  against  the  trustees  was  dismissed  with  costs : 
Hill  v.  Boyle,  4  Eq.  460. 

OUTSTANDING  FUNDS. 

Liability  tor         In  Fenwick  v.  Oreenwell,  10  Beav.  412,  trustees  were  held  liable  for  not 
not  getting'in  enforcing  a  covenant  to  pay  in  a  marriage  settlement ;  and  in  Styles  v. 
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Quy,  16  Sim.  230 ;   1  Mao.  &  G.  422 ;   1  H.  &  T.  523,  exors  not  prose-  outstanding 
outing  an  inquiry  whether  they  could  get  in  a  debt  to  the  estate  from  a  trust  pro- 
co-exor,  who  afterwards  beoame  insolvent,  were  ordered  to  pay  in  the  debt  P^rty. 
and  interest ;  and  exors  directed  by  the  Court  to  get  rid  of  damnose  lease- 
hold, and  to  sell  canal  shares,  and  not  doing  so,  were  held  liable  :  Bowley 
V.  Adams,  4  My.  &  C.  534 ;   Davenport  v.  Stafford,  14  Beav.  319  ;  and  for 
leaving  out  money  on  personal  security,  though  so  invested  by  the  testator  : 
Bullock  V.  Whaatley,  1  Col.  130 ;   and  for  not  converting  long  annuities : 
Bate  V.  Hooper,  5  D.  M.  &  G.  338 ;   and  for  leaving  money  in  a  house  of 
business  in  India :   Munch  v.  Cockerell,  5  My.  &  C.  178 ;   9  Sim.  339  ;   or 
in  the  hands  of  solrs  :   Dewar  v.  Brooke,  52  L.  T.  489  ;   54  L.  J.  Ch.  380  ; 
and  for  not  getting  in  a  fund :   M'Oachen  v.  Dew,  15  Beav.  84 ;  and  it  is 
their  duty  to  press  for  payment  of  outstanding  funds,  and,  in  default  of 
pa3rment  within  a  reasonable  time,  to  sue  :  Re  Brogden,  Billing  v.  Brogden, 
38  Ch.  D.  546,  C.  A. ;  ei  v.  inf ,  pp.  1097,  1104. 

And  where  trustees  are  empowered  to  invest  a  trust  fund  by  depositing  it 
with  a  particular  firm,  and  do  so,  it  is  their  dutv  to  call  in  the  money  upon  a 
change  of  partners  in  the  firm  :  Re  Tucker,  [1894]  1  Ch.  724 ;  [1894]  3  Ch. 
429,  C.  A. ;  and  see  Sm,ith  v.  Patrick,  [1901]  A.  C.  282,  H.  L. 

But  exors  and  tnistees  are  not  liable  for  not  proceeding,  if  it  is  shown  that  Where  not 
it  would  have  been  useless  so  to  do  :  Clack  v.  Holland,  19  Beav.  262  ;  and  liable, 
see  Re  Roberts,  Knight  v.  Roberts,  76  L.  T.  479,  C.  A. ;  though  the  burden 
lies  on  them  to  show  that  they  had  a  well-founded  belief  that  proceedings 
would  be  useless  :  Re  Brogden,  sup.  ;  nor  for  not  proceeding  sooner  against 
an  auctioneer  for  deposit  of  sale  money  :  Edmonds  v.  Peake,  7  Beav.  239  ; 
and  see  Ogle  and  Pilling,  8  Ch.  711 ;  nor  for  not  obtaining  a  fund  which  the 
settlors  could  not  legally  entitle  them  to  possess,  nor  are  they  bound  by  an 
admission  (induced  by  fraud)  of  having  done  so  :  Derbishire  v.  Home, 
3  D.  M.  &  G.  80 ;  Neale  v.  Davis,  5  D.  M.  &  G.  258  ;  and  see,  as  to  such 
admission  in  a  voluntary  settlement,  Marler  v.  Tommas,  17  Eq.  8  (but  in 
Story  V.  Qafe,  2  Jur.  N.  S.  706,  the  trustees  were  held  bound  by  a  recital 
of  the  transfer  to  them  ;  and  see  Hale  v.  Adams,  21  W.  R.  400  ;  Lewin,  224) ; 
nor  for  not  calling  in  from  a  co-trustee  money  which  they  had  a  discretion 
to  lend  to  him :  Paddon  v.  Richardson,  7  D.  M.  &  G.  563 ;  nor  for  not 
inquiring  after  funds  being  payable  under  a  covenant  to  settle  future 
property :  Exp.  Qreaves,  8  D.  M.  &  G.  291  ;  nor  for  not  renewing  a  fire 
insurance:  Fry  v.  F.,  27  Beav.  146;  nor,  under  the  circumstances,  for 
not  keeping  up  a  life  policy :  Hobday  v.  Peters,  28  Beav.  603  ;  nor  for  loss 
of  interest  caused  by  excusable  delay  in  taking  out  probate  :  Re  Stevens, 
Cooke  V.  S.,  [1898]  1  Ch.  162,  C.  A. 

ASSIGNMENT — NOTICE. 

Notice  of  assignment  to  trustees  before  the  funds  reached  their  hands  had  Trustees 
no  effect :  Bulhr  v.  Plunkett,  IJ.  &  H.  441  ;  7  Jur.  N.  S.  873  ;  9  W.  R.  190  ;  must  have 
Somerset  v.  Cox,  33  Beav.  634 ;  and  notice  to  their  solr  will  not,  per  se,  be  ^^  funds, 
sufficient :    Saffron  Walden  B.  B.  Soc.  v.  Rayner,  14  Ch.  D.  406,  C.  A. ; 
Arden  v.  A.,  29  Ch.  D.  702 ;    Rickards  v.  Qledstanes,  3  Giff.  298.     But 
notice  to  one  of  several  is  enough  :    Willes  v.  Greenhill,  4  D.  P.  &  J.  147  ; 
Lewin,  909. 

The  notice  must  be  given  after  the  relation  of  trustee  and  c.  q.  t.  is  created  :  Relationship 
Webster  v.  W.,  31  Beav.  393  ;   in  the  case  of  admor  after  the  grant :   Re  of  trustee  and 
DalUs,  [1904]  2  Ch.  385 ;  and  see  Ingpen  on  Exors,  288,  528,  also  see  order  c.  q.  t.  must 
at  p.  405  ;  and  new  trustees  are  not  bound  to  inquire  of  the  old  ones  as  to  "*^^  txea 
notices  received  by  them,  nor  are  they  bound  thereby,  nor  does  the  Court  created. 
mT,ke  such  inquiry  on  appointing  new  trustees  :   Phipps  v.  Lovegrove,  16 
Eq.  80 ;   nor  will  they  be  fixed  with  constructive  notice  of  incumbrances 
not  disclosed  to  them  by  the  retiring  trustee,  and  not  referred  to  in  the 
trust  documents :    Hallows  v.  Lloyd,  39  Ch.  D.  686 ;   nor  does  a  trustee 
lose  priority  by  not  mentioning  a  charge  of  his  own  on  receiving  notice 
of  another's  :  Re  Lewer,  4  Ch.  D.  101 ;  6  Ch.  D.  61,  C.  A. 
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A.S  to  the  necessity  of  renewing  the  notice  on  the  death  of  the  trustee,  see 
Lewin,  910;  Ingpen  on  Exors,  529  ;  and  that  priority  is  not  ipso  facto  lost 
by  such  death,  see  Ward  v.  Duncombe,  [1893]  A.  C.  369,  H.  L.  ;  affirming 
C.  A.,  [1892]  1  Ch.  188,  nnm.  Be  Wyait,  White  v.  Ellis.  But  priority  may 
be  gained  by  giving  notice  to  existing  trustees  after  the  death  of  one  of 
several  who  alone  had  notice  :   Be  Phillips'  Trusts,  [1903]  1  Ch.  183. 

It  is  no  objection  to  the  priority  obtained  by  a  second  assignee  over  a 
first  assignee  who  has  failed  to  give  notice,  that  the  former  took  his  assign- 
ment from  the  legal  pers.  represves  of  the  c.  q.  t.  :  Montefiore  v.  Guedalla, 
[1903]  2  Ch.  26. 

And  a  trustee  who  has  the  legal  estate,  and  takes  an  assignment  by  way 
of  mortgage  from  a  c.  q.  t.,  can  avail  himself  of  the  legal  estate  as  a  pro- 
tection against  a  prior  incumbrance  of  which  he  has  no  notice :  Newman 
V.  N.,  28  Ch.  D.  674. 

And  that  notice  through  a  solr  cannot  be  imputed  when  the  conduct  of 
the  solr  is  such  as  to  raise  a  conclusive  presumption  that  he  would  not  com- 
municate the  matter  to  his  client,  see  Cave  v.  C,  15  Ch.  D.  639 ;  Espin  v. 
Pemberton,  3  D.  G.  &  J.  547 ;  Bolland  v.  Hart,  6  Ch.  678 ;  and  see  Be 
Phillips'  Trusts,  sup. 

Trustees  accepting  bond  fide  a  transfer  of  stock  from  their  co-trustee  are 
not  affected  by  his  knowledge  that  such  stock  was  in  fact  purchased  with 
other  trust  funds  misappropriated  by  him  :  Taylor  v.  Blahelock,  32  Ch.  D. 
560,  C.  A. ;  and  see  Taylor  v.  London  and  County  Bank,  [1901]  2  Ch.  231, 
0.  A. 

A  vendor  is  not  liable  for  conveying  to  the  purchaser,  upon  payment  of 
the  purchase-money,  after  receiving  notice  of  a  charge  on  the  agreement : 
Shaw  V.  Foster,  L.  R.  5  H.  L.  321. 

Notice  to  exor  after  admon  decree  and  payment  into  Court  of  some  of  the 
funds,  under  the  Trustee  Relief  Act,  was  good  without  a  stop  order : 
Thompson  v.  Tomkins,  2  Dr.  &  S.  8  ;  but  see  Mutual  Life  Ass.  Soc.  v. 
Langley,  26  Ch.  D.  686;  32  Ch.  D.  460,  470,  C.  A.,  et  sup.  Vol.  I. 
p.  487, 

When  the  fund  is  in  Court  the  equivalent  of  notice  is  a  stop  order,  as  to 
which  V.  sup.  Chap.  XXVIII.,  p.  483  et  seq. 

A  trustee  is  not  bound  to  answer  inquiries  of  a  stranger  about  to  deal 
with  his  c.  q.  t.  ;  and  if  he  does  answer  them  honestly,  to  the  best  of  his 
actual  knowledge  and  belief,  he  will  incur  no  liability  :  Low  v.  Bouvcrie, 
[1891]  3  Ch.  82,  C.  A.  ;  Derry  v.  Peek,  14  App.  Ca.  337 ;  Porter  v.  Moore, 
[1904]  2  Ch.  367 ;  but  he  may  in  answering  bind  himself  by  a  statement 
amounting  to  a  warranty,  or  which  may  be  used  against  him  by  way  of 
estoppel  in  a  properly-constituted  action  :  Low  v.  Bouverie,  sup.,  explaining 
Burrowes  v.  Lock  (10  Ves.  470),  and  treating  Slim  v.  Croucher  (1  D.  F.  & 
J.  518)  as  overruled  by  Derry  v.  Peek,  sup. 

A  trustee  is  bound  to  furnish  particulars  ot  investments  of  a  fund  on  the 
request  of  a  c.  q.  t.  entitled  to  a  share :  Be  Dartnall,  Sauiyer  v.  Ooddard, 
[1895]  1  Ch.  474,  C.  A. ;  and  a  c.  q.  t.  contingently  entitled  in  reversion  to 
consols  may  require  from  the  trustees  an  authority  to  the  Bank  of  England 
enabling  him  to  ascertain  whether  there  are  any  charging  orders,  stop 
orders,  or  distringases  upon  the  trust  fund :  Be  Tillott,  Lee  v.  Wilf^on, 
[1892]  1  Ch.  86. 

As  to  assignment  of  debts  and  choses  in  action  and  notice,  see  Jud.  Act, 
1873,  s.  25  (6),  sup.  Vol.  I.  p.  491. 

As  to  lite  policies  and  verbal  notice  of  assignment  of  policy  to  one 
director :  N.  British,  &c,.  Co.  v.  Hallett,  7  Jur.  N.  S.  1263 ;  9  W.  R.  880. 
See  now,  as  to  life  policies,  30  &  31  V.  c.  144 ;  and  as  to  marine  policies, 
31  &  32  V.  c.  86.  The  notice  under  30  &  31  V.  c.  144  is  to  enable  the 
assignee  to  sue,  and  is  not  requisite  to  complete  his  title  as  against  a  sub- 
sequent assignee  :  Newman  v.  Newman,  28  Ch.  D.  674. 

A  trustee  has  no  right  to  delivery  of  deed  of  assignment  upon  distribu- 
tion or  payment  to  the  assignee  :  Be  Palmer,  [1907]  1  Ch.  486, 
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PAYMENT  INTO    COTTET   BY   TRUSTEE. 

Any  admission  by  an  accounting  party  of  a  sum  being  due  is  sufficient  to  On  ad- 
ground  an  order  upon  him  to  pay  into  Court :   London  Syndicate  v.  Lord,  missions. 
8  Ch.  D.  84,  90,  C.  A. 

Any  admission,  direct  or  implied,  is  sufficient  to  enable  the  Court  to  act : 
London  Syndicate  v.  Lord,  sup. ;  Freeman  v.  Cox,  8  Ch.  D.  148  ;  Hampden 
V.  Wallis,  27  Ch.  D.  251 ;  Dunn  v.  Campbell,  27  Ch.  D.  254,  n.  ;  Porrei  v. 
White,  31  Ch.  D.  52,  C.  A. ;  Wanklyn  v.  Wilson,  35  Ch.  D.  180,  186  ;  and 
a  verbal  admission  is  sufficient :  Re  Beeny,  [1894]  1  Ch.  499. 

Formerly  the  right  to  have  the  money  paid  into  Court  must  have  been 
properly  raised  by  the  pleadings  :  Proudfoot  v.  Hume,  4  Beav.  476  ;  and 
see  Richardson  v.  Banh  of  England,  4  My.  &  Cr.  165 ;  and  the  order  was 
more  readily  made  at  the  hearing  than  on  interlocutory  motion  :  Oover- 
nesses'  Institution  v.  Rusbridger,  18  Beav.  467  ;  or  on  admissions  by  answer  : 
Gollis  V.  C,  2  Sim.  365 ;  though  an  admission  in  Chambers  was  acted 
upon :  Hinde  v.  Blake,  4  Beav.  597  j  but  the  order  is  now  made  at  any 
time,  either  under  O.  xxxn,  6,  or  under  the  original  jurisdiction  of  the 
Court. 

In  the  case  of  trust  funds,  a  reasonable  ground  for  making  the  order,  Danger  to 
such  as  danger  to  the  fund,  must  be  shown  :  Re  Braithwaite,  B.  v.  WaUis,  fund. 
21  Ch.  D.  121 ;   Ross  v.  R.,  12  Beav.  89  j   but  see  Robertson  v.  Scott,  14 
L.  T.  187. 

Thus,  trustees  have  been  ordered  to  pay  into  Court  trust-money  mis- 
appropriated :  Re  Brown,  B.  v.  Hastings,  Form  8,  sup.  p.  1077 ;  or  un- 
accounted for  :  Freeman  v.  Cox,  8  Ch.  D.  148  ;  or  not  invested  :  Wiglesworth 
V.  W.,  16  Beav.  269  ;  or  invested  on  improper  security :  Score  v.  Ford, 
7  Beav.  333  ;  Bourne  v.  Mole,  8  Beav.  177  ;  Re  Learoyd,  32  Ch.  D.  206 ; 
33  Ch.  D.  347,  C.  A. ;  12  App.  Ca.  727  ;  or  paid  away  improperly  :  Scott 
V.  Beecher,  4  Price,  346  ;  Meyer  v.  Moniriou,  4  Beav.  343  ;  but  see  Crompton 
and  Evans  Union  Banh  v.  Burton,  [1895]  2  Ch.  711 ;  but  six  weeks  were 
allowed  for  getting  in  a  mortgage  :  Wyatt  v.  Sherratt,  3  Beav.  498  ;  Collis 
V.  C,  2  Sim.  365. 

But  the  practice  will  not  be  extended :  Neville  v.  Mattheumian,  [1894]  Interlocutory 
3  Ch.  345,  C.  A. ;  and  money  improperly  paid  away  by  a  solr,  out  of  pro-  motion, 
ceeds  of  sale  of  a  mortgaged  property,  to  the  exors  of  the  mortgagees  instead 
of  to  the  second  mortgagees,  was  not  ordered  into  Court  on  interlocutory 
motion :  Crompton  and  Evans  Union  Bank  v.  Burton,  [1895]  2  Ch.  711  ; 
and  notwithstanding  admissions  in  correspondence  the  Court  will  have 
regard  to  an  aifidavit  made  by  the  trustee  in  answerto  the  motion  :  Neville 
V.  Mattheumian,  sup. ;  but  an  affidavit  by  the  trustee  merely  stating  that 
the  money  received  by  him  is  not  in  his  hands,  and  not  showing  that  he 
has  no  control  over  the  money  or  the  investments  of  it,  is  not  sufficient : 
Re  Benson,  Elletson  v.  Fillers,  [1899]  1  Ch.  39. 

Payment  in  on  originating  summons  under  O.  lv,  3  (d),  will  not  be  O.  i.v,  3  (d). 
ordered  unless  the  money  is  actually  in  the  hands  of  the  exors,  admors,  or 
trustees :    Nutter  v.  Holland,  [1894]  3  Ch.  408,  C.  A. ;    disapproving  Re 
Chapman,  54  L.  T.  13. 

And  see  Lewin,  1256  ;  Ingpen  on  Exors,  568. 

LIABILITY  OF  TRrSTBES  AND  EXECTJTOES  FOE  EACH  OTUER's  ACTS. 

For  the  rules  as  to  trustees  and  exors  being  held  liable  for  the  acts  and 
defaults  of  co-trustees  and  co-exors,  see  Tovmley  v.  Sherborne,  Brire  v. 
Stokes,  2  L.  C.  Eq.  960,  967,  and  notes,  996 ;  Styles  v.  Ouy,  I  Mac.  &  G. 
422 ;  1  H.  &  T.  523,  et  sup.  p.  1080  ;  Lewin,  294  et  scq. ;  Ingpen  on  Exors, 
572. 

Under  a  common  decree  for  account  an  exor  could  only  be  charged  with  Common 
his  own  acts  and  actual  or  constructive  receipts  :  Terrell  v.  Matthews,  1  Mac.  account. 
&  G,  433,  n. 
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Trustees  and  exors  are  not  in  general  chargeable  with  each  other's 
defaults.  Thus  they  are  not  liable  for  loss  of  property  got  from  them  by 
the  fraud  of  the  co-trustee :  Barnard  v.  Bagshaw,  3  D.  J.  &  S.  .355 ;  nor 
for  leaving  documents  of  title,  as  debentures,  with  a  co-tmstee,  and  allow- 
ing him  to  receive  the  income  ;  and  do  not  thereby  give  him  any  implied 
authority  to  deal  with  the  property :  Cottam  v.  E.  Co.  By.,  1  J.  &  H.  243  ; 
Qoldney  v.  Bower,  cited  26.  247  ;  and  see  Form  4,  inf.  p.  1116. 

All  the  trustees  (or  some  one  authorized  by  all :  Margetts  v.  Perks,  12 
W.  R.  517)  must  join  in  a  receipt  or  release,  and  they  are  not  liable  merely 
for  signing  receipts  :  Fellows  v.  Mitchell,  1  P.  W.  81 ;  Re  Fryer,  3  K.  &  J. 
317  ;  Jago  v.  J.,  68  L.  T.  654. 

An  acknowledgment  by  one  co-trustep  of  mortgaged  property,  given  to 
the  mortgagee  vnthout  the  consent  or  knowledge  of  his  co-trustee,  will 
not  (whatever  may  be  the  law  as  between  co-exors)  bind  his  co-trustee  so 
as  to  prevent  the  operation  of  the  statute  :  Astbwy  v.  A.,  [1898]  2  Ch.  111. 
As  to  exors,  v.  inf.  Chap.  XLIV.,  "  Administbation  "  ;  Ingpen  on  Exors, 
401 ;  but  one  of  two  who  are  both  exors  and  trustees  can  give  a  good 
discharge  :   Charlton  v.  E.  of  Durham,  4  Oh.  433. 

— And  the  purchaser  from  trustees  could  require  all  the  trustees  to  attend 
personally  to  receive  the  purchase-money  if  it  was  to  be  paid  to  them 
directly  :  Re  Flower  and  Met.  Board  of  Works,  27  Ch.  D.  692 ;  but  see  now 
the  Trustee  Act,  1893,  s.  17,  sup.  Chap.  XL.,  p.  1032. 

But  they  were  liable  for  each  other's  defaults  if  they  have  been  guilty  of 
negligence.  Thus  in  Haribury  v.  Kirkland,  3  Sim.  265,  a  trustee,  enabling 
his  co-trustee  to  deal  alone  with  the  fund  for  the  supposed  purpose  of  an 
Intended  investment,  was  held  liable  for  its  loss  ;  and  so  by  signing  a  joint 
receipt  for  mortgage  money  :  Cov>ell  v.  Gatcombe,  27  Beav.  568  ;  a  trustee 
who  acts  is  an  active  trustee,  and  liable  for  handing  over  a  trust  cheque  to 
the  other :  Trutch  v.  Lamprell,  20  Beav.  116 ;  and  see  Clough  v.  Bond, 
3  My.  &  C.  490,  et  inf. ;  and  if  the  acting  trustee  commits  a  breach  of 
trust  which  leads  to  loss  he  is  not  bound  to  indemnify  his  co-trustees,  who, 
by  doing  nothing,  neglected  their  duty :  Bahin  v.  Hughes,  31  Ch.  D.  390, 
C.  A. ;  and  see  Bacon  v.  Camphausen,  58  L.  T.  851 ;  Blyih  v.  Fladgate, 
[1891]  1  Ch.  337,  365  ;  and  the  usual  indemnity  clause  makes  no  difference  : 
Hale  V.  Adams,  21  W.  R.  400. 

And  as  to  the  standard  of  a  trustee's  duty,  see  Speight  v.  Oaunt,  9  App. 
Ca.  1 ;  Re  Whiteky,  33  Ch.  D.  347. 

A  trustee  is  liable  if  he  has  sanctioned  and  adopted  the  act  of  liis  co- 
trustee :  Horton  v.  Brocklehurst  (No.  2),  29  Beav.  504. 

Where  cs.  q.  t.  sui  juris  select  one  trustee  to  make  an  investment,  the 
others  may  not  be  liable  :  Oriffdhs  v.  Porter,  25  Beav.  236,  242  ;  Rahy  v. 
Ridehalgh,  7  D.  M.  &  G.  104 ;  but  will  be  if  the  fund  is  dealt  with  in  a 
different  way :  Griffiths  v.  Porter,  sup.  And  see  Paddon  v.  Richardson, 
7  D.  M.  &  G.  563. 

An  exor  allowing  his  oo-exor  to  receive  the  proceeds  of  stock  sold  was 
liable :  Williams  v.  Nixon,  2  Beav.  472 ;  but  an  exor  who,  doing  that 
which  was  not  unnecessary  because  in  the  ordinary  course  of  business, 
allows  his  co-exor  to  obtain  sole  possession  of  assets  of  the  testator,  is  not 
liable  for  misapplication  by  his  co-exor  :  In  re  Gasquoine,  G.  v.  G.,  [1894] 
1  Ch.  470  ;  Lewin,  286 ;  Ingpen  on  Exors,  572 ;  especially  if  the  exor 
who  receives  the  money  was  trusted  by  the  testator  in  his  lifetime  in 
similar  business  matters  :   S.  C. 

Where  a  stock  legacy  was  paid  by  cheque,  and  the  money  was  lost  by 
the  forgery  of  one  exor,  the  co-exor  (who  ought  to  have  reconverted  the 
money  into  stock)  was  liable :  Re  Bennison,  Cutler  v.  Boyd,  60  L.  T. 
859. 

In  Lincoln  v.  Wright,  4  Beav.  427,  an  exor  was  held  liable  for  leaving  an 
ascertained  residue  in  the  hands  of  his  co-exor,  who  became  bankrupt ;  on 
payment.  Pit  was  to  assign  to  him  the  benefit  of  proof  against  the  bankrupt's 
estate  :  lb.  433  j  and  see  Thompson  v.  Finch,  8  D.  M.  &  G.  560 ;  Re  Spencer, 
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S.  V.  Hart,  51  L.  J.  Ch.  271  ;  45  L.  T.  645  ;  30  W.  R.  296  ;  el  inf.  Form  4, 
p.  1116. 

An  exor  enabling  a  co-exor  to  receive  money,  and  not  enforcing  a  debt 
from  him  to  the  estate,  was  liable  :  Candler  v.  Tilhtt,  22  Beav.  257  ;  and 
see  Matthews  v.  Terrell,  1  Mac.  &  G.  433,  n.,  et  sup. 

One  of  two  exors,  directed  after  certain  annual  payments  to  invest  and 
accumulate,  receiving  and  misapplying  the  dividends  without  the  other's 
conusance,  that  other  was  not  held  liable  :    Williams  v.  Nixon,  2  Beav.  472. 

An  exor  acting  without  proving  is  only  liable  for  what  he  receives  : 
Lowry  v.  Fulton,  9  Sim.  115  ;  and  an  exor  who  has  renounced  may  act  as 
the  agent  only  of  his  co-exor,  so  as  not  to  be  liable  as  exor  :  Dove  v.  Everard, 
1  R.  &  M.  231  ;  Lowrij  v.  FuUon,  9  Sim.  115  ;  and  the  rule  precluding  an 
exor  from  purchasing  the  testator's  estate  does  not  apply  to  an  exor  who 
never  proves  the  will :  Clarh  v.  C,  9  App.  Ca.  733.  Two  of  three  exors 
and  trustees,  authorized  to  carry  on  a  farm,  concurring  in  the  third's  doing 
so,  the  accounts  were  taken  against  them,  treating  him  as  their  agent : 
Toplis  V.  Hurrcll,  19  Beav.  423.  Where  one  trustee  permits  his  co-trustee 
to  purchase  goods  for  the  purpose  of  carrying  on  a  business,  the  co-trustee 
mav  be  held  entitled  to  pledge  their  joint  credit ;  Brazier  v.  Camp,  63 
L.  J.  Q.  B.  257. 

As  to  the  liabiUty  of  a  solr-trustee  to  indemnify  his  co-trustee  in  respect  Indemnity, 
of  loss  arising  by  the  negUgence  of  the  solr  when  acting  for  the  trust,  v.  inf. 
pp.  1090,  1110. 

As  to  liabiUty  of  exors  of  a  deceased  trustee  to  make  contribution,  see  Contribution, 
pp.  1106, 1107  ;  andgenerally  as  to  contribution  in  cases  of  breach  of  trust, 
see  Ingpen  on  Exors,  378. 

The  liability  of  a  trustee  for  loss  of  trust  property  is  not  increased  by  Remunera- 
the  fact  of  his  being  remunerated  for  his  services  :  Jobson  v.  Palmer,  [1893]  tion  of 
1  Ch.  71 ;  Shepherd  v.  Harris,  [1905]  2  Ch.  310,  318.  trustee. 

LIABILITY   FOE   DEFAULT   OF  AGENTS,   BANKEES,   OE  SOLICITOES. 

A  trustee  may  select  solrs  and  agents,  and  so  long  as  he  selects  persons  Employment 
properly  quaUfied  he  cannot  be  made  responsible  for  their  intelligence  or  of  agents, 
honesty :    Speight  v.  Oaunt,  9  App.  Ca.  1  ;    Re  Weall,  Andrews  v.   W. , 
42  Ch.  D.  674 ;  Be  Dulce  of  Cleveland' s  Settled  Estates,  [1902]  2  Ch.  350. 

And  acting  according  to  the  ordinary  course  of  business,  and  emplojdng 
agents  as  a  prudent  man  of  business,  a  trustee  is  not  liable  for  loss  arising 
by  the  default  of  such  agents :  Speight  v.  Gaunt,  9  App.  Ca.  1  ;  and  see 
Re  Oasguoine,  O.  v.  G.,  [1894]  1  Ch.  470,  C.  A. ;  although  the  trustee  is 
remunerated  :  Jobson  v.  Palmer,  [1893]  1  Ch.  71  ;  and  where  the  propriety 
of  employing  the  agent  is  established  the  onus  of  proof  is  on  those  who 
assert  that  the  loss  was  attributable  to  the  default  of  the  trustee  :  Re  Brier, 
B.  V.  Evison,  26  Ch.  D.  238,  C.  A.  ;  but  the  agent  must  not  be  employed 
out  of  the  ordinary  scope  of  Ms  business  :  Fry  v.  Tapson,  28  Ch.  D.  268  ; 
and  the  trustee  must  show  that  he  acted  not  only  in  the  ordinary  mode  of 
business  but  also  as  a  prudent  man  of  business  would  act  in  such  a  trans- 
action :  Bullock  V.  B.,  56  L.  J.  Ch.  221 ;  66  L.  T.  703  ;  nor  will  a  trustee 
be  liable  in  respect  of  money  which  has  been  allowed  to  remain  in  the  hands 
or  under  the  control  of  a  banker  or  solr  appointed  by  him  under  sect.  17 
of  the  Trustee  Act,  1893,  longer  than  is  reasonably  necessary  unless  he 
knew  or  ought  to  have  known  of  the  receipt  of  the  money  :  Re  Sheppard, 
De  Brimont  v.  Harvey,  [1911]  1  Ch.  60. 

Trustees  may  appoint  a  collector  of  book  debts  on  commission  :  Re  Brier, 
B.  V.  Evison,  26  Ch.  D.  238,  0.  A. 

Trustees  of  bonds  transferable  by  delivery  with  coupons  attached  are  Bankers, 
justified  in  leaving  them  with  their  bankers,  upon  the  usual  acknowledgment 
of  receipt :  Re  De  Pothonier,  [1900]  2  Ch.  529,  distinguishing  Field  v.  Field, 
[1894]  1  Ch.  425. 

Trustees  were  made  liable  for  a  deposit  with  bankers  drawn  out  by  their 
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co-trustees :  Glougli  v.  Bond,  3  My.  &,  C.  490 ;  8  Sim.  594 ;  Oibbins  v. 
Taylor,  22  Beav.  344 ;  and  though  standing  to  the  trust  account :  Darke 
V.  Martyn,  1  Beav.  525  ;  Moyle  v.  M.,  2  Russ.  &  M.  710 ;  with  direction 
to  the  bank  to  invest :  Ghallen  v.  Shippam,  4  Ha.  555 ;  and  when  kept  at 
the  bank  after  order  of  Court  to  pay  over :  Lunham  v.  BlundeU,  4  Jur. 
N.  S.  3  ;  6  W.  R.  49  ;  27  L.  J.  Ch.  179  ;  Wilkinson  v.  Bewick,  4  Jur.  N.  S. 
1010  ;  6  W.  R.  849  ;  and  on  failure  of  the  bank  :  Macdonell  v.  Harding,  7 
Sim.  178  ;   but  see  Johnson  v.  Newton,  11  Ha.  160,  169  ;    Wilks  v.  Qroom, 

3  Drew.  584 ;  Qwirdians  of  Colchester  Union  v.  Moy,  68  L.  T.  564,  566. 
Bankers  by  whose  negUgence  trust-money  has  been  lost  will  not  be 

reheved  from  liability  by  reason  of  subsequent  negligence  by  the  trustees, 
which  may  have  further  conduced  to  the  loss :  Magnus  v.  Queensland 
National  Bank,  37  Ch.  D.  466,  C.  A. 

Bankers  are  liable  if  they  knowingly  accept  payment  from  a  trustee  or 
exor  out  of  trust  funds :  Wilson  v.  Moore,  1  My.  &  K.  337 ;  but  not  if, 
acting  bona  fide,  they  place  trust  money  to  the  general  account  of  their 
customer  because  he  has  no  trust  account  with  them,  and  afterwards 
allow  him  to  overdraw :  Coleman  v.  Bucks  and  Oxon  Union  Bank,  [1897] 
2  Ch.  243  ;  and  see  Shields  v.  Bk.  of  Ireland,  [1901]  1  I.  R.  222  ;  but  they 
are  justified  in  advancing  money  to  an  acting  exor  for  executorial  purposes  : 
Child  &  Co.  V.  Tharley,  16  Ch.  D.  151. 

The  trustees  were  liable  where  the  money  was  put  on  deposit  at  a  bank 
without  authority  under  the  will :  Rehden  v.  Wesley,  29  Beav.  213 ;  or 
allowed  to  remain  on  deposit  for  fourteen  months  pending  re-investment : 
Cann  v.  Cann,  33  W.  R.  40 ;  51  L.  T.  770. 

Deferred  legatees  (money  to  meet  whose  legacies  had  been  paid  into  a 
bank  pending  an  investment)  had  to  bear  the  loss  from  the  bank's  failure, 
and  could  not  call  on  the  other  legatees  to  refund :    Fenmcke  v.  Clarke, 

4  D.  P.  &  J.  240 ;   10  W.  R.  636. 

As  to  the  amount  of  balance  which  may  be  kept  at  a  bank,  see  Swinfen 
V.  Smtifen,  29  Beav.  211. 

So  trustees  are  liable  for  money  lost  by  being  entrusted  for  investment 
to  an  "  outside  "  stockbroker :  Robinson  v.  Harkin,  [1896]  2  Ch.  415 ; 
also  for  leaving  exchequer  bills  with  their  broker :  Matthews  v.  Brise, 
6  Beav.  239. 

As  to  mode  of  effecting  transfer  of  inscribed  stock,  see  Shepherd  v.  Harris, 
[1905]  2  Ch.  310. 

Solrs  of  a  mortgagee-trustee  are  not  liable  for  the  insufficiency  of  the 
security  because  the  mortgage-money  is  paid  through  them :  Brinsden  v. 
Williams,  [1894]  3  Ch.  185. 

A  solr-trustee  receives  trust  money  not  as  agent  of  the  other  trustees, 
but  as  co-trustee :  Re  Fryer,  3  K.  &  J.  317  ;  and  see  Whitney  v.  Smith, 
4  Ch.  513 ;  and  observations  by  Warrington,  J.,  in  Re  Ruddock,  102  L.  T. 
89.  Secus,  where  the  receipt  is  by  a  firm  of  solrs,  one  of  whom  is  a  trustee  : 
Ingle  v.  Partridge,  32  Beav.  661. 

Trustees  were  liable  where  they  left  the  conveyance  executed,  with  the 
receipt  indorsed,  in  the  solr's  hands :  Ohost  v.  Waller,  9  Beav.  497 ;  or 
allowed  the  money  to  remain  in  his  hands  :  Dewar  v.  Brooke,  54  L.  J.  N.  S. 
Ch.  380  ;  52  L.  T.  489  ;  uninvested  for  six  months  :  Wyman  v.  Paierson, 
[1900]  A.  C.  271.  But  see  Re  Sheppard,  De  Brimont  v.  Harvey,  [1911] 
1  Ch.  50. 

And  where  they  trusted  the  fund  to  a  solr  to  invest,  and  reUed  on  his 
statement  that  he  had  done  so  :  Rowland  v.  Witherden,  3  Mac.  &  G.  568. 

Trustees  were  held  liable  for  their  solr's  negligence  or  fraud  in  investing 
on  insufficient  mortgage  security:  Hopgood  v.  Parkin,  11  Eq.  74  (which 
was  appealed  and  compromised) ;  Sutton  v.  Wilders,  12  Eq.  373. 

In  such  case  the  solr  &c.,  may  be  sued  jointly  with  the  trustees  :  Rowland 
V.  Witherden,  3  Mac.  &  G.  568  (but  see  Maw  v.  Pearson,  28  Beav.  196 ; 
Barnes  Y.Addy,9Ch.2'i4:,et  inf.);  but  not  alone:  Robertson  v.  Armstrong, 
28  Beav.  123. 
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And  as  to  the  liability  of  the  members  of  the  iirm  of  solrs  in  such  cage  in 
respect  of  each  other's  acts,  v.  sup.  pp.  1065,  1066. 

A  solr  employed  by  trustees  in  trust  business  has  no  direct  claim  on 
the  estate  for  costs  :  Stanier  v.  Evans,  34  Ch.  D.  470 ;  but  see  Myler  v. 
Fitzpatrick,  6  Mad.  360  ;  Fyler  v.  Fyler,  3  Beav.  658  ;  Archer  v.  Lavender, 
Ir.  Rep.  9  Eq.  220. 

And  a  solr  who  only  acts  in  the  character  of  solr  to  the  trustees  cannot 
be  held  liable  as  a  constructive  trustee  :  Mara  v.  Browne,  [1896]  1  Ch.  199, 
C.  A.  But  a  solr  to  trustees  who  receives  and  improperly  retaiiis  trust 
money  is  liable  as  an  express  trustee,  so  that  lapse  of  time  will  not  avail  him 
as  a  defence :  Soar  v.  Ashwell,  [1893]  2  Q.  B.  390,  C.  A. ;  and  a  solr  who 
advises  an  exor  to  pay  a  debt  which  has  been  disallowed  by  the  judge 
in  an  admon  action  as  being  statute-barred  thereby  renders  himself  liable 
to  repay  the  amount  to  the  estate  :  Midgley  v.  M.,  [1893]  3  CSi.  282,  C.  A. 

A  mere  agent  of  the  trustees  is  in  general  accountable  to  them  alone :  Agent's 
Lewin,  214,  666,  797,  1159 ;  and  see  Bath  v.  Standard  Land  Co.,  Ld.,  [1911]  liability. 
1  Ch.  618. 

An  agent  can  only  be  made  liable  on  the  ground  of  fraud,  or  receipt  of 
trust  funds,  or  knowledge  of  or  assistance  in  the  dishonesty  of  the  trustee  : 
Barnes  v.  Addy,  9  Ch.  244 ;  Be  Barney,  Barney  v.  Barney,  [1892]  2  Ch. 
265  ;  Lewin,  214,  567,  798,  1168. 

As  to  c.  q.  t.  in  receipt  of  rents  and  profits  being  regarded  as  bailiff  or 
agent  of  the  trustee,  see  Lewin,  1131. 

The  possession  of  trust  chattels  by  c.  q.  t.,  in  accordance  with  the  trust  Possession 
instrument,  is  in  law  the  possession  of  the  trustee,  who  can  maintain  an  of  chattels 
action  against  a  wrongdoer  for  conversion  of  them  :    Barber  v.  Furlong,  ^7  ''■  1-  '• 
[1891]  2  Ch.  172. 

REMEDIES   FOE  BEEACH   OP  TBTJST. 

By  0.  in,  6,  a  writ  may  be  specially  indorsed  for  the  recovery  of  a  debt.  Under  0.  iii, 
or  liquidated  demand  payable  on  a  trust.  r.  6. 

Trust  funds  being  lent  to  purchase  an  estate,  the  trustees  had  a  lien  on  Misapplica- 
it :  Birds  v.  Askey,  24  Beav.  618  ;  and  trustees  wrongfully  paying  a  fund  to  tion  of  funds, 
the  Pit's  father,  his  assets  in  the  Pit's  hands  were  primarily  liable  :  Qrrett 
V.  Corser,  21  Beav.  52  ;  and  improperly  transferring  a  fund,  and  two-thirds 
being  lost,  the  cs.  q.  t.  were  entitled  to  share  in  the  other  third ;  Browne 
V.  Butter,  24  Beav.  159  ;  and  paying  (on  an  indemnity)  a  trust  fund  to  a 
person  having  a  general  power  to  appoint  by  will,  on  her  appointing,  the 
fund  became  liable  as  assets  to  meet  the  indemnity  :  Williams  v.  Lomas, 
16  Beav.  1. 

Trustees  could  sue  bankers  in  Equity  for  the  loss  of  a  fund  transferred  by 
them  to  the  account  of  the  tenant  for  life,  with  notice  of  the  trust,  and  the 
Statute  of  Limitations  did  not  apply :  Bridgman  v.  Oill,  23  Beav.  302 ; 
North  American  Land  and  Timber  Co.,  Ld.  v.  Watkins,  [1904]  2  Ch.  233. 

A  purchaser  for  value  of  an  equitable  interest  in  the  trust  property  cannot  Equities, 
hold  it  against  the  cs.  q.  t.,  though  he  had  no  notice  of  the  trust,  and  after  priority  of. 
notice  got  in  the  legal  estate  from  the  trustee  :  Mumford  v.  Stohwasser,  18 
Eq.  556 ;  Maxfleld  v.  Burton,  17  Eq.  15,  17  ;  Manningford  v.  Toleman, 
1  Col.  670 ;  Shropshire  Union,  &c.  v.  The  Queen,  L.  R.  7  H.  L.  496 ;  Taylor 
V.  Russell,  [1891]  1  Ch.  8,  28  ;  [1892]  A.  C.  244  ;  and  see  Heath  v.  Crealock, 
10  Ch.  22 ;  but  if  the  trustee  has  given  a  receipt  for  money  which  has  not 
been  paid,  an  innocent  purchaser  may  be  entitled  to  rely  on  the  receipt 
as  against  the  cs.  q.  t.  -.  Lloyds  Bank  Ld.  v.  Bullock,  [1896]  2  Ch.  192.  But 
a  trustee  having  the  legal  estate,  and  taking  from  his  c.  q.  t.  an  assignment 
for  value  of  his  equitable  interest,  can  avail  himself  of  the  legal  estate  as 
against  a  prior  incumbrance  of  which  he  had  no  notice :  Newman  v.  N., 
28  Ch.  D.  674. 

Mortgagees  from  trustees  who  had  power  to  sell  only  had  a  valid  charge 
to  the  extent  to  which  the  mortgage-money  had  been  properly  applied : 
Devaynes  v.  Robinson,  24  Beav.  86. 

VOL.  II.  4  A 
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A  depositee  of  title-deeds  for  value  against  whom  a  prior  charge  is  estab- 
lished must  deliver  up  the  deeds  :  Newton  v.  N.,4:  Ch.  143  ;  Burton  v.  Gray, 
M.  R.,  3  March,  1873,  A.  567  ;  et  inf.  Chap.  XLVII.,  "  Mortgages." 
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rOLLOWING  TKTJST  ITJNDS. 

Where  trustees  for  sale  have  contracted  to  sell  to  a  purchaser,  it  is  im- 
proper for  one  of  the  trustees  to  acquire  the  property  from  him  by  sub- 
contract, at  least  whilst  the  first  contract  is  existing :  Delves  v.  Oray, 
[1902]  2  Ch.  606 ;  but  there  is  no  absolute  rule  that  a  person  who  has 
for  a  considerable  period  ceased  to  be  a  trustee  may  not  purchase  the  trust 
property  :  Ee  Boles  and  The  British  Land  Co.'s  Contract,  [1902]  1  Ch.  24.4 ; 
and  see  Nugent  v.  Nugent,  [1908]  1  Ch.  546 ;  and  Ingpen  on  Exors,  217. 

The  rule  whereby  a  trustee  is  disabled  from  purchasing  the  trust  property 
(see  Lewin,  568  et  seq.)  applies  to  an  agent  employed  by  the  trustee  for  the 
purposes  of  sale  as  fully  as  to  the  trustee  himself  :  Martinson  v.  Clowes,  21 
Ch.  D.  857  ;  and  to  all  persons  invested  with  the  like  fiduciary  character  as 
that  of  trustees  for  sale,  e.g.,  exors  and  admors,  an  exor  in  his  own  wrong, 
trustees  for  creditors,  an  agent,  &c. :  Lewin,  575 ;  secus,  mortgagee 
purchasing  from  mortgagor ;  surviving  partners  from  represve  of  deceased  ; 
an  execution  creditor  from  the  sheriff ;  or  an  exor  who  has  not  proved  from 
the  exor  who  has  :  Ihid. 

The  Court  will  not  follow  trust  funds  advanced  to  traders,  or  capitalize 
the  increase  of  income  :  Stroud  v.  Owyer,  28  Beav.  130 ;  6  Jur.  N.  S.  719  ; 
Slade  V.  Chaine,  [1908]  1  Ch.  522. 

As  to  following  trust  money  into  land  purchased  by  the  trustee,  see 
Wilkins  v.  Stevens,  1  Y.  &  C.  C.  431 ;  or  by  a  third  person  with  notice  : 
Birds  V.  Askey,  24  Beav.  618  ;  into  mortgaged  property :  Manningfcrd  v. 
Toleman,  1  Col.  670 ;  into  debenture  securities  :  Mant  v.  Leith,  15  Beav. 
524 ;  into  stock :  Small  v.  Attwood,  Yo.  507 ;  into  post  obit  seciuities  : 
Harford  v.  Lloyd,  20  Beav.  310 ;  into  exchequer  bills :  Knott  v.  Coitee, 
16  Beav.  81 ;  and  through  a  cheque  drawn  upon  a  trust  account :  Bcden- 
ham  V.  Hoskyns,  2  D.  M.  &  G.  903 ;  and  marking  trust  shares  in  co.  ; 
Pinkett  v.  Wright,  2  Ha.  120 ;  into  securities  purchased  with  the  proceeds, 
and  as  against  the  trustee's  assignees  in  bankruptcy :  Frilh  v.  Cartland,  2 
H.  &  M.  417  ;  into  a  mortgage  in  the  trustee's  name  :  Middleton  v.  Pollock, 
4  Ch.  D.  49.  The  holder  for  value  of  certificates  of  trust  shares  taken 
without  inquiry  could  not  compel  registration :  Shropshire  Union,  &c.  v. 
The  Queen,  L.  R.  7  H.  L.  496. 

Trust  money  paid  into  his  general  banking  account  by  a  tiustee  or  broker, 
with  notice  of  the  trust,  may  be  followed  if  traceable  :  Pennell  v.  Deffell, 
4  D.  M.  &  G.  372  ;  Be  Strachan,  Exp.  Cooke,  0.  A.,  17  Nov.  1876  ;  4  Ch.  D. 
123,  C.  A. ;  Taylor  v.  Plumer,  3  M.  &  S.  562  ;  Re  Halhtf-s  Estate,  Knatch- 
hull  V.  H.,  13  Ch.  D.  696,  C.  A. 

And  if  the  money  is  mixed  with  the  trustee's  own  money,  and  sums  are 
afterwards  drawn  out  by  him,  the  rule  in  Clayton's  Case  (1  Mer.  572,  608) 
does  not  apply,  but  the  trustee  must  be  taken  to  have  drawn  out  his  own 
money  in  preference  to  the  trust  money :  Re  Halletfs  Estate,  Knaichhull  v. 
H.,  13  Ch.  D.  696  (not  following  Pennell  v.  Deffell,  4  D.  M.  &  G.  372,  383, 
384,  390) ;  Re  Murray,  Dickson  v.  M.,  57  L.  T.  223 ;  and  see  Re  Oatuay, 
Hertslet  v.  Oatway,  [1903]  2  Ch.  356. 

But  as  between  two  cs.  q.  t.  whose  money  the  trustee  has  paid  into 
his  own  banking  account,  the  rule  in  Clayton's  Case  applies,  so  that  where 
there  is  one  unbroken  account  the  first  sum  paid  in  will  be  treated  as  the 
first  drawn  out :  Re  Halletfs  Estate,  sup.  (per  Fry,  J.) ;  Hancock  v. 
Smith,  41  Ch.  D.  456,  C.  A. ;  Re  Stenning,  Wood  v.  S.,  [1895]  2  Ch.  433  ; 
Mutton  V.  Peat,  [1899]  2  Ch.  556 ;  S.  C,  [1900]  2  Ch.  73,  C.  A. ;  see  post, 
p.  1325. 

And  the  rule  applies  not  only  to  an  express  trustee,  but  to  every  person  in 
a  fiduciary  character,  e.g.,  an  agent,  bailee,  or  collector  of  rents :    Ee 
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HalMi's  Estate,  sup.  (dissenting  from  Exf.  Bah  cO  Co.,  11  Oh.  t).  772) ; 
but  not  to  an  ordinary  running  account  between  stockbroker  and  customer  : 
King  v.  Hutton,  [1900]  2  Q.  B.  504,  C.  A. ;  and  a  sub-agent,  though  he 
knows  that  liis  immediate  principal  is  acting  in  the  capacity  of  agent,  is  not  in 
a  fiduciary  position  as  regards  the  ultimate  principal ;  New  Zealand  and 
Australian  Land  Go.  v.  Watson,  7  Q.  B.  D.  374,  C..A. ;  but  see  Powell  and 
Thomas  v.  Evan  Jones  cfe  Co.,  [1905]  1  K.  B.  11. 

And  where  a  person  employed  to  purchase  goods  for  another  wrongfully  Eelation  o£ 
receives  a  commission  to  the  detriment  of  his  employer,  as  the  relation  debtor  and 
between  them  is  that  of  debtor  and  creditor  only,  the  money  cannot  be  creditor  only, 
followed  :  Lister  v.  Stuhbs,  45  Ch.  D.  1,  C.  A. 

And  money  paid  into  a  bank  in  the  ordinary  course  of  an  auctioneer's 
business  could  not  be  followed,  though  the  bank  knew  the  money  was  that 
of  a  customer  :  Marten  v.  Roche,  Eyton  &  Co.,  53  L.  T.  946  ;  34  W.  R.  253. 

But  the  doctrine  of  following  trust  money  has  no  application  where  no 
money  actually  passes  as,  e.g.,  where,  instead  of  receiving  the  money,  the 
trustee  sets  it  off  in  account  against  a  larger  sum  due  by  him  to  the  persons 
liable  to  pay  :  Re  Halleit  <fc  Co. ;  Exp.  Blane,  [1894]  2  Q.  B.  237,  C.  A. 

The  money  cannot  be  followed  as  against  any  purchaser  for  value  without  Purchaser 
notice,  e.g.,  a  vendor  who  has  accepted  it  in  payment  of  deposit  on  sale  :  without 
Collins  V.  Stimson,  1 1  Q.  B.  D.  142 ;  or  a  trustee  who  has  innocently  accepted  notice, 
a  transfer  of  stock,  improperly  obtained  by  his  co-trustee,  in  place  of  a  debt 
due  to  the  trust :    Taylor  v.  Blakelock,  32  Ch.  D.  560,  C.  A.  ;    and  see 
Thwndilce  v.  Hunt,  3  De  G.  &  J.  563,  569  ;   Case  v.  James,  7  Jur.  N.  S. 
616,  618  n. ;   Taylw  v.   London    and   County  Bank,  [1901]  2    Ch.  231, 
C.  A. 

Money  obtained  by  fraud  cannot  bo  followed  into  the  hands  of  persons 
who  take  it  in  satisfaction  of  a  bond  fide  debt  without  notice  :  Northern 
Counties,  &e.  Ins.  Co.  v.  WUpp,  26  Ch.  D.  482,  495,  C.  A. ;  but  where 
the  payment  is  made  without  any  legal  consideration,  as  for  the  purpose 
of  stifling  a  prosecution,  the  money  may  be  followed  by  a  person  who  is 
not  a  party  to  the  illegal  act :  Exp.  Wolverhampton  Banking  Co.,  14 
Q.  B.  D.  32. 

The  right  of  a  c.  q.  t.  to  follow  trust  funds  is  an  equitable  right  which 
will  take  priority  over  any  equitable  interest  subsequently  created,  e.g., 
that  of  a  subsequent  innocent  mortgagee  for  value,  who  has  not  obtained 
the  legal  estate  :  Cave  v.  C,  15  Ch.  D.  639  ;  but  see  Re  Ffrench's  Estate, 
21  L.  R.  Jr.  283,  where  the  C.  A.  in  Ireland  thought  that  the  right  of  a 
c.  q.  t.  to  follow  trust  money  into  land  was  an  inferior  equity  to  that  of  an 
innocent  purchaser  for  value  of  an  estate  in  the  land. 

Where  a  mortgagee  taking  with  notice  of  the  Pit's  possible  title  as  c.  q.  f., 
sold  under  his  power  of  sale,  the  Pit,  adopting  the  sale,  was  entitled  to  the 
purchase-money  subject  to  retainer  by  the  mortgagee  of  his  costs  of  sale, 
and  any  part  of  the  mortgage-money  which  he  could  show  to  have  been 
advanced  for  the  purposes  of  the  trust  estate  :  Re  Champion,  Dudley  v.  C, 
[1893]  1  Ch.  101,  C.  A. 

Where  stock  which  belonged  to  one  settlement  was  wrongfully  transferred 
by  the  tenant  for  life  to  the  trustees  of  the  marriage  settlement  of  his  son, 
who  supposed  it  to  be  the  property  of  his  father,  the  son  could  not,  as 
between  himself  and  the  other  beneficiaTies  under  the  first  settlement,  be 
treated  as  having  received  the  stock :  Crichton  v.  C,  [1896]  1  Ch,  870, 
C.A. 

By  the  Partnership  Act,  1890  (53  &  54  V.  o.  39),  s.  13,  if  a  partner  Partnership 
improperly  employs  trust  property  in  the  business  or  on  account  of  the  Act,  1890. 
partnership,  no  other  partner  is  liable  to  the  persons  beneficially  interested  ; 
but  this  is  not  to  prevent  trust  money  from  being  followed  and  recovered 
from  the  firm  if  still  in  its  possession  or  under  its  control. 

An  order  on  trustees  personally  to  pay  trust  moneys  into  Court  does  EfEect  of  per- 
not  prevent  cs.  q.  t.  pursuing  an  unauthorised  investment :   Francis  v.  F.,  sonal  ordeu 
5  D.  M.  &  G.  108.  on  trustees. 
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Defaulting  Proceedings  to  I'ecover  the  money  may  be  taken  by  a  trustee  who  has 

trustee  actively  concurred  in  the  breach  of  trust :   Carson  v.  Shane,  13  L.  R.  Ir. 

may  sue.  X39  ;   Price  v.  Blakemore,  6  Beav.  607. 


REMEDY  AGAINST  TETJSTEE  PEKSONALLY. 

Trustee  Any  interest  of  a  trustee  in  the  trust  property,  whether  devolving  on  him 

beneficiary,  directly  under  the  trust  or  derived  by  purchase  or  otherwise,  is  applicable 
to  make  good  claims  against  him  :  Doering  v.  D.,  42  Ch.  D.  203  ;  Be  Aker- 
man,  [1891]  3  Ch.  212 ;  and  this  though  the  debt  to  the  trust  was  con- 
tracted after  the  assignment :  Re  Hervey,  Short  v.  Parratt,  61  L.  T.  429 ; 
Hopkins  v.  Oowan,  1  Moll.  561 ;  Morris  v.  Livie,  1  Y.  &  C.  C.  C.  380 ; 
Re  Knapman,  18  Ch.  D.  300.  But  a  legal  interest  in  other  property 
given  by  the  same  will  to  the  trustee  is  not  subject  to  a  charge  to  make 
good  breaches  by  him :  Fox  v.  Buckley,  3  Ch.  D.  508,  C.  A. ;  and  see 
Re  Brown,  Dixon  v.  B.,  32  Ch.  D.  597  ;  and  where  the  trustee's  fund  is 
standing  to  a  separate  account  in  an  admon  suit,  an  assignee  of  it  is  pro- 
tected in  the  absence  of  specific  notice :  Edgar  v.  Plomley,  [1900]  A.  C. 
431,  P.  C. ;  see  also  Ingpen  on  Exors,  457,  530. 
Husband  A  husband  having  sold  some  property  of  his  wife's  which  he  had,  before 

under  con-       marriage,  agreed  to  settle,  the  rest  of  her  property  in  his  hands  was  subject 
tract  to  settle  to  a  lien  for  the  amount :  Hastie  v.  H.,  2  Ch.  D.  304,  C.  A. 
wife's  pro-  As  between  them  and  their  cs.  q.  t,  all  the  trustees  implicated  in  the 

perty.  breach  of  trust  are  severally  responsible  for  the  whole  loss  :  Lewin,  1175 ; 

Liability  of  ^^^  one  of  them  may  be  made  primarily  liable  inter  se  :  Thompson  v. 
co-trustees.  Finch,  8  D.  M.  &  G.  560,  et  inf.  Form  4,  p.  1116 ;  Stone  v.  Bennet,  1876, 
Indemnity  ^-  •^-  ■'■^^  '  *•  (/■'  ^^^^^  one  of  the  co-trustees  is  a  solr  who  has  been  active 
and  contribu-  in  making  an  improper  investment :  Re  Turner,  Barker  v.  Ivimey,  [1897] 
tion.  1  Ch.  536  ;    following  Lockhart  v   Riley,  25  L.  J.  Ch.  697  ;    Re  Linsley, 

Cattley  v.  West,  [1904]  2  Ch.  785;  and  see  Lewin,  1178;  or  entitled  to 
contribution  from  co-trustees  :  Fletcher  v.  Green,  33  Beav.  513,  and  cases 
there  cited ;  but  where  the  trustees  are  in  pari  delicto,  there  is  no  right 
to  indemnity  between  them :  Bahin  v.  Hughes,  31  Ch.  D.  390,  C.  A.  ; 
and  the  one  whose  act  has  directly  occasioned  the  loss  is  entitled  to  con- 
tribution, and  as  between  the  co-trustees  time  does  not  run  under  the 
Statutes  of  Limitation  until  the  liability  has  been  ascertained  by  the 
judgment  of  the  Court :  Robinson  v.  Harkin,  [1896]  2  Ch.  415 ;  and  an 
agreement  that  trustees  resident  abroad  should  not  be  troubled  about 
the  trusts  does  not  bar  the  right  of  their  co-trustee  to  contribution  :  Bacon 
V.  Camphausen,  58  L.  T.  851 ;  but  the  right  to  contribution  does  not  arise 
where  one  of  the  trustees  is  also  a  c.  g.  t.,  and  has  received,  as  between 
himself  and  his  co-trustee,  an  exclusive  benefit  from  the  breach  of  trust : 
Chillington  v.  Chambers,  [1896]  1  Ch.  685,  C.  A. ;  and  see  Evans  v.  Benyon, 
37  Ch.  D.  329.  This  right  can  now  be  enforced  in  the  same  action  :  see 
Jud.  Act,  1873,  s.  24  (3),  (7),  O.  xvi,  11,  55 ;  Butler  v.  B.,  14  Ch.  D.  329 ; 
Sawyer  v.  S.,  28  Ch.  D.  601  ;  Bahin  v.  Hughes,  31  Ch.  D.  390,  C.  A. ;  Re 
Partington,  57  L.  T.  654.  Contribution  as  to  costs  paid  by  one  could  be 
enforced  on  motion  in  the  suit  under  the  old  practice :  Pitt  v.  Bonner, 
1  Y.  &  C.  C.  670. 

For  inquiry  as  between  two  defaulting  trustees  (Defts)  in  what  pro- 
portions the  sums  lost  ought  to  be  borne,  see  Butler  v.  B.,  14  Ch.  D.  329. 
Where  funds  were  handed  by  trustees  for  investment  to  a  firm  in  which 
one  trustee  was  a  partner,  and  were  misappropriated  by  the  firm,  who 
afterwards  were  bankrupt,  the  trustees  could  prove  both  against  the  joint 
estate  of  the  firm  and  the  separate  estate  of  the  defaulting  trustee :  Be 
Parker  ;  Exp.  Sheppard,  19  Q.  B.  D.  84. 
Over-pay-  In  the  case  of  over-payment  to  a  beneficiary,  where  the  deficiency  has 

ment  to  arisen  from  the  subsequent  wasting  of  the  estate,  the  trustee  is  not  liable  : 

beneficiary.      Re  Winslow,  Frere  v.  W.,  45  Ch.  D.  249 ;  Fenwick  v.  Clarke,  4  D.  F.  &  J. 
240 ;  and  see  Re  Bacon's  Sett.,  42  Ch.  D.  559. 
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Under  the  Merc.  Law  Am.  Act  (19  &  20  V.  c.  97),  s.  5,  the  liability  of  Liability, 
trustees  inter  se  is  a  specialty  debt,  if  the  breach  created  one  between  them  specialty,  or 
and  the  cs.  q.  t.  :  Lockhart  v.  Reilly,  1  D.  &  J.  464 ;   secus,  pre-viously :  simple  con- 
Priestman  v.  Tindall,  24  Beav.  244.  tract  debt. 

As  between  the  trustee  and  c.  q.  t,  a  breach  of  trust  constitutes  merely  a 
simple  contract  debt,  unless  there  is  something  in  the  creation  or  aoceptarce 
of  the  trust  to  raise  a  liability,  as  on  a  covenant,  against  the  trustee  :  Adeij 
V.  Arnold,  2  D.  M.  &  G.  432,  and  cases  there  cited  ;  or  express  agreement  or 
declaration  to  execute  the  trusts  :  Wynch  v.  Grant,  2  Drew.  312 ;  and  he 
must  execute  the  deed  :  Richardson  v.  Jenkins,  1  Drew.  477  ;  and  see  Story 
V.  Gape,  2  Jur.  N.  S.  706  ;  in  Be  Haiokesworth,  10  Nov.  1883,  A.  186.  On 
motion  to  vary  a  chief  clerk's  certificate,  V.-C.  S.  held  that,  the  case  beirg 
one  of  breach  of  covenant,  the  debt  was  a  specialty  ;  and  so  under  a  deed- 
poll  :  Turner  v.  Wardle,  7  Sim.  80  ;  Ellis  v.  E.,  L.  C,  21  Dec.  1855 ;  secus, 
where  no  covenant :   Holland  v.  i?.,  4  Ch.  449. 

In  an  action  to  administer  a  trustee's  real  estate,  it  may  be  sold  to  repair 
a  breach  of  trust  before  the  amount  due  has  been  ascertained  :  Bell  v. 
Turner,  2  Ch.  D.  409. 

A  trustee  cannot  refuse  to  hand  over  money  in  his  hands  on  the  grourd 
of  its  being  the  produce  of  an  illegal  transaction  :  Worthington  v.  Curtis, 
1  Ch.  D.  419,  C.  A. 

As  to  the  remedies  for  breaches  of  trust  being  barred  by  time,  aoqui- 
esoenee,  &c.,  v.  inf.  pp.  1108  et  seq. ;  and  as  to  costs,  inf.  pp.  1126  et  seq. 


BANKRUPTCY    OF  TBUSTEE. 

By  the  Bankruptcy  Act,  1883  (46  &  47  V.  c.  52),  ss.  44,  54,  the  property 
of  a  bankrupt  devolving  on  him  before  his  discharge  vests  in  the  trustee  in 
bankruptcy,  but  (as  under  the  previous  Bankruptcy  Acts)  such  property  is 
not  to  be  taken  to  comprise  property  held  by  the  bankrupt  in  trust  for  any 
other  person.  As  to  what  property  vests  in  the  trustee,  see  Jennings  v. 
Mather,  [1902]  1  K.  B.  1. 

The  enactment  applies  not  only  to  express  trustees,  but  to  exors,  admors.  Following  as 
factors,  &o.  ;    and  if  goods  consigned  to  a  factor  be  sold,  the  money,  so  against 
long  as  it  can  be  identified,  can  be  followed  as  against  the  trustee  in  bank-  ti^stee  in 
ruptoy  :   Tooke  v.  Hollingworth,  5  T.  R.  227  ;   Taylor  v.  Plumer,  3  M.  &  S.  banlmjptoy. 
571;  Be  Ulster  Building  Soc,  25  li.^.Ir.  24:,  29  ;  and  so  money  in  the  hands 
of  an  agent,  if  by  the  course  of  dealing  impressed  with  a  trust :  Harris  v. 
Truman,  7  Q.  B.  D.  340  ;   9  Q.  B.  D.  264,  C.  A. ;   or  proceeds  of  consols 
sold  for  the  trustee  by  his  stockbroker  and  retained  by  the  broker :  Ba:p. 
Cooke,  4  Ch.  D.  123,  C.  A. ;   or  money  borrowed  and  not  applied  for  the 
purpose  of  purchasing  a  specific  property,  which  was  to  be  mortgaged  to 
secure  the  loan  :   Gibert  v.  Gonard,  54  L.  J.  Ch.  439  ;   33  W.  R.  302  ;   52 
L.  T.  54  ;  and  as  to  the  trustee's  right  of  indemnity  being  available  for  his 
creditors,  see  Jennings  v.  Mather,  [1901]  1  K.  B.  108 ;   [1902]  1  K.  B.  1, 
C.  A. ;  the  right  is  not  precluded  by  reason  of  one  of  the  trustees  being  a 
defaulter  for  whom  the  others  are  not  responsible :    Be  Frith,  Newton  v. 
Bolfe,  [1902]  1  Ch.  342. 

The  order  and  disposition  clause  in  the  Act  of  1883  (s.  44)  relates  only  to  Order  and 
goods  of  debtors  engaged  in  some  trade  or  business,  and  things  in  action  disposition, 
other  than  debts  due  or  growing  due  to  the  bankrupt  in  his  trade  or  business 
are  not  to  be  deemed  goods  within  the  meaning  of  the  section. 

"  Things  in  action "  within  the  Acts  comprise  shares  in  companies 
{Colonial  Bank  v.  Whinney,  ,11  App.  Ca.  426),  debentures  charging  the 
company's  undertaking  (Be  Pryce,  4  Ch.  D.  685),  and  policies  of  life  assur- 
ance :   Exp.  Ibbetson,  8  Ch.  D.  519,  C.  A. 

Property  belonging  to  a  married  woman  for  her  separate  use,  and  of 
which  the  husband  is  to  be  deemed  a  trustee  for  her,  does  not  pass  to  his 
trustee  in  bankruptcy  :  Exp.  Sibeth,  14  Q.  B.  D-  41  ,  C.  A- ;  and  farming 
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stock  of  a  testator  left  in  the  hands  of  his  widow  as  tenant  for  life  passed 
qvA  her  interest  only  :  Exp.  Barber,  28  W.  E.  522. 

And  shares  in  the  name  of  a  trustee  for  a  company  of  which  he  was  chair- 
man were  not  in  his  order  and  disposition :  O.  E.  Ey.  Co.  v.  Turner,  8  Ch.  149. 

And  the  clause  did  not  apply  where  the  trustee  was  ignorant  of  the  pro- 
perty being  in  existence  :  Re  Bawbone's  Trust,  3  K.  &  J.  300,  476  ;  and  see 
Exp.  Ford,  1  Ch.  D.  521,  C.  A. ;  Ee  Hickey,  10  Ir.  Rep.  Eq.  117. 

Securities  set  apart  by  a  sole  trustee  to  recoup  his  breach  of  trust  do  not 
pass  to  his  assignee  or  trustee  in  bankruptcy  :  Ee  Banlchead,  2  K.  &  J.  560  ; 
and  the  setting  of  them  apart  with  intent  to  shield  himself  from  the  conse- 
quences of  liis  breach  of  trust  is  not  a  fraudulent  preference :  Sharp  v. 
Jackson,  [1899]  A.  C.  419  ;  H.  L.  affirming  C.  A.,  [1897]  2  Q.  B.  19  {sub 
nom.  New  Prance  and  Oarrard's  Trustee  v.  Hunting) ;  and  see  Ee  YauVln, 
[1900]  2  Q.  B.  325  ;  and  reclaiming  trust  property  improperly  pledged  by 
and  for  a  firm,  with  partnership  assets,  and  marking  it,  is  no  fraudulent 
^preference :  Sinclair  v.  Wilson,  20  Beav.  324 ;  nor  making  gccd  mis- 
appropriations on  the  eve  of  bankruptcy :  Exp.  Stubbins,  17  Ch.  D.  58, 
C.  A. ;  Exp.  Taylor,  18  Q.  B.  D.  295,  C.  A. ;  Exp.  Ball,  1886,  W.  N.  211  ; 
1887,  W.  N.  21  ;  35  W.  R.  264 ;  and  securities  were  held  not  to  be  in  the 
reputed  ownership  of  bankers  one  of  whom  was  one  of  the  trustees  :  see 
Exp.  Greaves,  8  D.  M.  &  G.  291  ;  Pinkett  v.  Wright,  2  Ha.  120  ;  and  where 
notice  took  them  out :  Ee  Sogers.  8  D.  M.  &  G.  271. 

By  the  Act  of  1883,  s.  30,  the  liability  after  the  discharge  of  the  bankrupt 
trustee  continues  only  in  cases  where  the  breach  of  trust  is  fraudulent,  ard 
(semble)  does  not,  even  then,  extend  to  costs  of  action  which  he  is  ordered 
to  pay  :  Ee  Oreer,  Napper  v.  Fanshawe,  [1895]  2  Cli.  217. 

Where  a  composition  dividend  less  than  20«.  in  the  £  had  been  received 
by  the  trust  estate  in  full  satisfaction,  the  defaulting  trustee  was  held 
entitled  to  receive  for  liis  own  use  the  share  to  wliich  he  was  entitled  as 
beneficiary  :   Ee  Sewell,  White  v.  Sewell,  [1909]  1  Ch.  806. 

Where  a  trustee  had  invested  in  a  contributory  mortgage  and  become 
bankrupt,  and  the  cs.  q.  t.  compromised  an  action  by  the  mortgagor  to 
set  aside  the  mortgage  on  the  ground  of  fraud,  the  cs.  q.  t.  could  not  prove 
for  the  whole  amount  in  the  bankruptcy,  but  could  prove  for  damages  for 
improper  investment,  and  the  measure  of  damages  would  be  the  difference 
between  the  whole  amount  and  the  sum  receivable  under  the  compromise  : 
Ee  Lake,  Ex  parte  Howe  Trustees,  [1903]  1  K.  B.  439. 

The  debt  constituted  by  a  breach  of  trust,  being  equitable  only,  would 
not  until  the  Bankruptcy  Act,  1869,  have  supported  a  petition  in  bank- 
ruptcy :  Exp.  Blencowe,  1  Ch.  393 ;  and  see  now  the  Bankruptcy  Act, 
1883  (46  &  47  V.  c.  52),  s.  6,  which,  though  not  specially  mentioning 
equitable  debts,  includes  them. 

By  leave  of  the  Court  c.  q.  t.  may  prove  personally  in  the  bankrupt 
estate  of  their  trustee  :  Ee  Bradley,  Ex  parte  Walton,  54  Sol.  Jo.  377. 
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BANKRUPTCY   OF  SETTLOE. 

Where  the  trustees  of  a  settlement  decline  to  act,  the  cs.  q.  t.  are  the 
"  true  owners  "  within  sect.  44  of  the  Bankruptcy  Act,  1883,  for  the  purpose 
of  giving  the  necessary  "  consent  or  disposition  "  to  the  property  being  in 
the  order  and  disposition  of  the  bankrupt  settlor  :  Ee  Mills'  Trusts,  [1895] 
2  Ch.  564,  C.  A. 

DrRECTOES   AND    OFFICEES   OF   COMPANIES. 

Directors  are  not  trustees  in  the  same  sense  as  trustees  under  settlements 
and  wills  :  Sheffield  and  S.  Yorksliire  Building  Soc.  v.  Aizlewood,  44  Ch.  D. 
412,  C.  A. ;  Percival  v.  Wright,  [1902]  2  Ch.  421.  Confidential  agents 
have  a  large  discretion  :  Marzettts  Case,  28  W.  R.  541  ;  42  L.  T.  206 ; 
and  may  make  advances  on  securities  more  speculative  than  trustees 
would  accept :    Sheffield,  tCc,  v.  Aiihvocd,  sup. ;   and  so  a  liquidator  is 
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agent  of  the  oo.,  and  not,  strictly  speaking,  a  trustee  for  creditors  or  con- 
tributories  :   Knowles  v.  ScoU,  [1891]  1  Ch.  717. 

And  directors  of  a  oo.  bound  by  a  trust  are  not  personally  liable  for 
breaches  of  trust  committed  by  the  oo.  :  Wilson  v.  Lord  Bury,  5  Q.  B.  D. 
518,  C.  A. 

The  directors  of  a  building  society  were  held  not  to  be  trustees  within  the 
Trust  Investment  Act,  1889 ;  Re  National  Permanent  Building  Soc,  43 
Ch.  D.  431. 

But  directors  are  precluded  (like  trustees)  from  making  a  profit  by  their  Making 
office  :  Parker  v.  McKenna,  10  Ch.  96 ;  Imp.  Mercantile  Credit  Assoc,  v.  profit. 
Coleman,  6  Ch.  558 ;  L.  R.  6  H.  L.  189 ;  Qreat  Luxembourg  By.  Co.  v. 
Magnay,  25  Beav.  586 ;  and  see  Re  Derby,  Ex  p.  Brougham,  [1911] 
1  K.  B.  95 ;  or  paying  themselves  for  their  services,  or  making  presents 
to  themselves  out  of  the  co.'s  assets :  Re  George  Newman  <&  Co.,  [1895] 
1  Ch.  674,  C.  A. ;  and  see  Williams  v.  Scott,  [1900]  A.  C.  499,  P.  C. ; 
and  where  a  director  accepts  shares  from  the  promoter,  restitution  of  the 
shares  is  not  sufficient,,  but  the  co.  may  elect  to  take  their  liighest  value 
wliilst  held  by  the  director  :  Nant-y-glo  and  Blaina  Co.  v.  Grave,  12  Ch.  D. 
738 ;  Edzn  v.  Ridsdale  Railway  Lamp  Co.,  23  Q.  B.  D.  368,  372,  C.  A. ; 
or  under  special  circumstances  and  in  the  absence  of  moral  fraud,  he  may 
be  charged  with  the  profits  made  on  shares  sold  and  the  market  value  of 
the  shares  retained  on  the  dates  at  wliicli  they  were  respectively  allotted  : 
Shaw  V.  Holland,  [1900]  2  Ch.  305,  C.  A. ;  but  the  director  ordered  so  to 
pay  is  not  a  defaulting  trustee  witliin  the  Debtors  Act,  1869,  s.  4 :  Re 
Diamond  Fuel  Co.,  Mitcalfe's  Case,  13  Ch.  D.  816. 

But  the  doctrine  that  directors  cannot  make  a  profit  is  inapplicable 
where  it  is  known  to  all  the  members  of  the  co.  that  they  intend  to  make  ' 

a  profit :  Re  British  Seamless  Paper  Box  Co.,  17  Ch.  D.  467,  C.  A. ;  or 
where  a  reasonable  salary  is  drawn  by  a  managing  director  and  entered  in 
accounts  open  to  all  shareholders  :  Felix  Hadley  &  Co.  v.  Hadley  (No.  1), 
77  L.  T.  131 ;  or  where  there  is  an  express  provision  on  the  subject  in  the 
articles  of  association  :  Costa  Rica  Ry.  v.  Forwood,  [1900]  1  Ch.  756  ;  [1901] 
1  Ch.  746,  C.  A.  (foUomng  Imp.  Mercantile  Credit  Assoc,  v.  Coleman,  6  Ch. 
558,  not  overruled  on  tliis  point  in  6  H.  L.  189).  And  see  also  Re  Dover 
Coal  Field  Extensions,  Id.,  [1908]  1  Ch.  65 ;  Re  Lewis,  L.  v.  L.,  103  L.  T.  495 ; 
Bath  V.  Standard  Land  Co.,  Ld.,  [1911]  1  Ch.  618. 

The  acceptance  of  a  secret  profit  by  a  managing  director  is  justification 
for  liis  dismissal,  although  not  discovered  until  after  the  dismissal  took 
place :  Bostcm  Deep  Sea,  <i;c.  Co.  v.  Ansell,  39  Ch.  D.  339,  C.  A. 

Directors  who  make  payments  of  dividends  out  of  capital,  either  with  Payment  of 
actual  knowledge  that  the  capital  is  being  misappropriated  or  with  know-  dividends  out 
ledge  of  the  facts  which  establish  the  misappropriation,  are  liable  as  for  a  of  capital, 
breach  of  trust :  Leeds  Building  and  Investment  Co.  v.  Shepperd,  36  Ch.  D. 
787  ;  Re  National  Funds  Ass.  Co.,  10  Ch.  D.  118  ;  Flitcroft's  Case,  21  Ch.  D. 
519 ;   Re  National  Bank  of  Wales,  [1899]  2  Ch.  629,  C.  A. ;   but  may  be 
entitled  to  indemnity  from  the  shareholders  on  the  principle  upon  which 
ordinary  trustees  in  like  circumstances  would  be  similarly  entitled  as 
against  their  cs.  q.  1. 1  Moxham  v.  Grant,  [1899]  1  Q.  B.  480  ;  [1900]  1  Q.  B. 
88,   C.   A. ;   Towers  v.  African  Tug  Co.,  [1904]   1  Ch.  558  ;   and  as  to 
injunctions  to  restrain  payment  of  dividends  by  directors  out  of  capital, 
see  ante.  Vol.  I.  Chap.  XXXI.  pp.  699—701. 

And  directors  who  had  improperly  paid  dividends  out  of  capital  were  not 
allowed  to  plead  the  Statute  of  Limitations  :  Burdick  v.  Garrick,  5  Ch.  233  ; 
but  see  now  the  Trustee  Act,  1888,  s.  8  ;  and  post,  p.  1114. 

As  to  the  liability  of  directors  for  the  wrongful  acts  of  their  co-directors,  Liability  for 
see  Cullerne  v.  London  and  Suburban,  <&c.  Building  Soc,  25  Q.  B.  D.  485,  co-directora 
C.  A. ;  London  Trust  Co.  v.  Mackenzie,  1893,  W.  N.  9  ;   Dovey  v.  Cory,  and  ofBcers. 
[1901]  A.  C.  477 :  and  as  to  the  liability  of  a  trustee  or  manager  under 
the  Trustee  Savings  Bank  Act,  1863,  s.  11,  sub-s.  2,  see  Re  Card^  Savings 
Bank,  Marquis  of  Bute's  Case,  [1892]  2  Ch.  100. 
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And  generally  as  to  the  fiduciary  relationship  between  the  promoters  of 
a  CO.  and  its  shareholders,  and  between  a  co.  and  its  directors  as  promoters, 
see  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  [1899]  2  Ch.  392,  C.  A. ;  Be 
National  Bank  of  Wales,  [1899]  2  Ch.  629,  C.  A. ;  Merchants  Fire  Office,  Ld. 
V.  Armstrong,  1901,  W.  N.  163,  C.  A. ;  Be  Leeds  and  Hanley  Theatres  of 
Varieties,  Id.,  [1902]  2  Ch.  809 ;  and  that  directors  are  not  liable  for  all 
their  mistakes,  but  only  for  negligence  wliich  in  a  business  sense  is  culpable 
or  gross,  and  are  entitled  to  repose  confidence  in  the  officers  of  the  co., 
see  Be  National  Bank  of  Wales,  [1899]  2  Ch.  629,  C.  A. ;  S.  C,  Dovey  v. 
Cory,  [1901]  A.  C.  477  ;  Dixrni  v.  Kennaway,  [1900]  1  Ch.  833. 

The  declaration  of  a  dividend  does  not  make  the  oo.  a  trustee  of  the 
dividend  for  the  shareholder :  Be  Severn  and  Wye  and  Severn  Bridge  Co., 
[1896]  1  Ch.  659. 

By  the  Companies  (Oonsohdation)  Act,  1908,  s.  215,  the  Court  may  assess 
damages  against  delinquent  directors  or  officers  :  see  Buckley,  493  et  seq. ; 
Carting's  Case,  20  Eq.  580 ;  1  Ch.  D.  115,  C.  A. ;  Perry's  Case,  34  L.  T.  716. 

In  McKay's  Case,  2  Ch.  D.  1,  C.  A.,  the  secretary  was  made  liable  for 
misfeasance  in  taking  a  transfer  of  shares  from  the  vendor  to  the  co. 

In  proceedings  for  rescission,  the  onus  will  be  on  the  director  to  make 
full  disclosure ;  but  in  proceedings  under  the  section  the  onus  is  on  the 
appUoant,  and  he  must  prove  a  breach  of  duty  on  the  part  of  the  director 
which  resulted  in  loss  to  the  co. :  Cavendish-Bentinch  v.  Fenn,  12  App.  Ca. 
652 ;  and  see  Be  Canadian  Land,  <Ssc.  Co.,  Coventry  and  Dixon's  Case, 
14  Ch.  D.  660,  C.  A. 

Exors  of  a  deceased  creditor  cannot  be  proceeded  against  under  the 
section  :  Be  British  Guardian  Life  Ass.  Co.,  14  Ch.  D.  335. 

As  to  the  duties  of  an  auditor  and  his  position  as  an  "  officer  "  of  the  co., 
see  Be  Kingston  Cotton  Mills  (No.  1),  [1896]  1  Ch.  6,  C.  A. ;  (No.  2),  [1896] 

1  Ch.  331 ;  2  Ch.  279,  C.  A. ;  and  London  and  General  Bank,  [1895]  2  Ch. 
673,  C.  A. ;  Be  Western  Counties  Steam  Bakeries  Co.,  [1897]  1  Ch.  617, 
C.  A. ;  Buckley,  266,  267. 

The  dissolution  of  the  co.  is,  in  the  absence  of  fraud,  an  absolute  bar  to 
an  action  for  breach  of  trust  against  the  directors  :  Coxon  v.  Oorst,  [1891] 

2  Ch.  73. 


MAERIED  WOMEN. 

M.  W.  P.  With  regard  to  the  liability  of  a  married  woman  for  breaches  of  trust 

Act,  1882.  or  torts  prior  to  the  Married  Women's  Property  Act,  1882  (45  &  46  V.  c.  75), 
see  Seton,  6th  ed.  p.  1138  ;  and  see  sup.  p.  863.  Now  by  that  Act,  sect.  1, 
a  married  woman  is  capable  of  "  entering  into  and  rendering  herself  liable 
in  respect  of  and  to  the  extent  of  her  separate  property  on  any  contract," 
and  by  sect.  24  the  word  "  contract "  includes  the  acceptance  of  any  trust, 
or  of  the  office  of  executrix  or  administratrix,  and  the  provisions  of  the 
Act  as  to  liabilities  of  married  women  are  extended  to  all  liabilities  by 
reason  of  any  breach  of  trust  or  devastavit  committed  by  any  married 
woman,  being  a  trustee,  or  executrix,  or  administratrix,  either  before  or 
after  her  marriage,  and  her  husband  is  not  to  be  subject  to  such  liabilities 
unless  he  has  acted  or  intermeddled  in  the  trust  or  admon.  By  sect.  18, 
the  married  woman  who  is  a  trustee,  &c.  is  enabled  to  sue  or  be  sued,  and 
transfer,  or  join  in  transferring,  any  public  or  other  stocks,  funds,  or 
investments  in  that  character  without  her  husband,  as  if  she  were  a  feme 
sole  ;  but  this  section  does  not  deal  with  land. 
Liability  to  A  married  woman  administratrix  disobeying  an  order  for  payment  into 
attachment.  Court  of  moneys  found  to  be  in  her  hands  is  liable  to  attachment,  but 
qumre  whether  so  if  the  order  were  grounded  on  a  mere  devastavit  or  breach 
of  trust  by  her :  Be  Turnbull,  T.  v.  Nicholas,  [1900]  1  Ch.  180. 

And  as  to  actions  by  and  against  married  women,  v.  sup.  "  Mabeied 
Women,"  Chap.  XXXVII. ;  O,  xvi,  11,  16;  0.  XYni,4;  Lewin,  968 
et  seq. 
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As  to  the  remedy  for  breach  of  trust  being  barred  by  lapse  of  timo,  &c., 
V.  inf.  pp.  1111 — 1115. 

PASTIES. 

Trustees  may  sue  alone  to  recover  trust  funds  without  making  their  Trustees 
cs.  q.  t.  parties  :  HorsUy  v.  Fawceti,  11  Beav.  565  ;  and  one  the  other  :  May  suing. 
V.  Selby,  1  Y.  &  C.  C.  235  ;  and  though  Pit  joined  in  the  breach  of  trust : 
Baynard  v.   Woolley,  20  Beav.  683  ;    Price  v.  Blahemore,  6  Beav.  507  ; 
Carson  v.  Shane,  13  L.  R.  Ir.  139  ;   and  one  alone,  making  the  other  a 
Deft :  Hughes  v.  Key,  20  Beav.  395. 

As  to  suing  in  a  representative  capacity,  see  0.  in.  4.  The  assignee 
of  an  admon  bond  though  a  trustee  of  the  money  recovered  need  not  sue 
in  a  representative  capacity :  Cope  v.  Bennett,  [1911]  2  Ch.  488. 

Two  classes  of  trustees  being  liable,  cs.  q.  t.  could  sue  one  class  alone  :  Cs.  q.  t.  suing. 
M'Gachen  v.  Dew,  15  Beav.  84 ;  and  one  of  several  exors  or  trustees  liable  : 
Perry  v.  Knott,  5  Beav.  293  ;  Strong  v.  S.,  18  Beav.  408  ;  but  in  an  action 
to  charge  the  estate  of  one  trustee  and  take  the  accounts  of  the  testator's, 
the  other's  admor  is  required  :  Devaynes  v.  Robinson,  24  Beav.  86  ;  and 
the  cs.  q.  t.  participant  are  in  such  case  necessary  parties  :  Jesse  v.  Bennett, 

6  D.  M.  &  G.  609 ;    Wells  v.  W.,  1876,  W.  N.  227  ;  and  all  the  cs.  q.  t.  to 
an  action  by  some,  to  charge  the  trustees  :  Phillijpson  v.  Gatiy,  6  Ha.  26  ; 

7  Ha.  516 ;  Munch  v.  Cockerell,  8  Sim.  219  ;  Lenaghan  v.  Smith,  2  Ph.  301 ; 
disapproving  Perry  v.  Knott,  sup.,  on  this  point. 

And  as  to  the  different  forms  or  rights  of  suit  by  cs.  q.  t.,  as  to  claims 
against  trustees  and  strangers,  as  debtors,  or  liable  to  the  trust,  see  S.  C. ; 
Lund  V.  Blanshard,  4  Ha.  28,  29  ;  Bowland  v.  Witherden,  3  Mac.  &  G.  668  ; 
and  other  cases,  sup.  p.  1087  ;  a  trustee  who  had  allowed  breaches,  and  was 
also  a  c.  q.  t.,  could  not  have  a  suit  by  a  c.  q.  t.  extended  for  his  benefit : 
Pamell  v.  Hingston,  3  S.  &  G.  337. 

And  as  to  proceeding  against  parties  to  a  breach  of  trust  exclusively, 
or  in  the  absence  of  some,  or  their  represves,  or  of  some  or  any  cs.  q.  t., 
or  as  to  a  fixed  portion  of  the  funds,  see  Perry  v.  Knott,  4  Beav.  179  ; 
5  Beav.  293  ;  May  v.  Selby,  1  Y.  &  0.  C.  236  ;  Phillipson  v.  Gatty,  Symes  v. 
Eyre,  Bateman  v.  Margerison,  6  Ha.  26,  137,  496  ;  Hughes  v.  Key,  20  Beav. 
395 ;  Devaynes  v.  Robinson,  24  Beav.  99,  n.,  and  cases  there ;  Fowler  v. 
Reynal,  2  D.  &  S.  749 ;  Gray  v.  Lewis,  8  Gh.  1035,  1051 ;  and  see  0.  xvi, 
4—7,  52. 

Where  the  action  is  not  confined  to  a  particular  breach,  but  asks  a  general 
account  with  wilful  default,  all  the  trustees,  living  or  dead,  must  be  repre- 
sented :  Coppard  v.  Allen,  2  D.  J.  &  S.  173. 

Trust  fund  having  been  lost  by  C.,  one  of  two  trustees,  a  bill  against  A. 
and  B.,  who  had  paid  part  of  the  fund  to  C.,  and  against  C.  and  the  other 
trustees  as  to  another  part  of  the  fund,  was  not  multifarious  :  Margetts  v. 
Perks,  12  W.  R.  517  ;  10  L.  T.  85  ;  34  L.  J.  Ch.  109. 

Co-trustee,  joining  as  Pit  with  beneficiaries  against  the  other  co-tiustee 
as  Deft  in  respect  of  an  improper  investment,  being  himself  in  pari  delicto, 
was  held  liable  to  contribute :  Robinson  \.  Harkin,  [1896]  2  Ch.  4:15.  See 
Form  11,  inf.  p.  1102. 

The  Court  refused  to  hear  counsel  for  trustees  in  support  of  an  application 
by  a  tenant  for  life  whose  interest  was  opposed  to  those  of  the  remainder- 
men, it  being  the  duty  of  the  trustees  to  be  a  check  on  him  :  Re  Hotchkin's 
Settled,  Estate,  35  Ch.  D.  41. 

As  a  trustee's  agents  are  in  general  accountable  to  the  trustee  only,  an  Trustee's 
action  by  a  c.  q.  t.  against  the  trustee  and  his  solr,  alleging  improper  pay-  agent, 
ments  out  of  the  trust  fund  by  the  trustee  to  the  solr,  cannot  be  maintained 
as  against  the  solr :  Re  Spencer,  S.  v.  Hart,  51  L.  J.  Ch.  271 ;  30  W.  R. 
435 ;  45  L.  T.  645 ;  Re  Jackson,  40  Ch.  D.  496 ;  Maw  v.  Pearson,  28  Beav. 
196  ;  but  the  proper  remedy  is  by  taxation  under  the  third-party  clause  : 
Re  Spencer,  S,  v.  Hart,  sup,  ;  and  v,  sup..  Vol.  I.  Chap.  XVII.  pp.  279  et  seq. 
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Any  one  or  more  of  a  firm  of  solrs  who  have  misapplied  funds  may  be 
sued  alone  :  Plumer  v.  Gregory,  43  L.  J.  Ch.  616 ;  18  Eq.  621 ;  31  L.  T.  80. 

Wliere  a  trustee  refuses  to  sue  in  assertion  of  a  legal  right,  the  c.  q.  t. 
may  in  a  proper  case  be  allowed  to  sue  in  his  own  name :  Teatman  v.  Y., 
7  Ch.  D.  210 ;  Meldrum  v.  Scorer,  54  L.  T.  471,  474 ;  BowsMre  v.  Watkins, 
1  Russ.  &  My.  277  ;  Alcoy,  cbc.  Co.  v.  QreenUll,  76  L.  T.  542  ;  but  a  mere 
refusal  by  the  trustee  will  not  entitle  the  c.  g.  t.  so  to  sue  ;  special  circum- 
stances must  be  shown  tending  to  disable  the  trustee  from  suing,  or  rendering 
it  inconvenient  that  he  should  do  so  :  Sharpe  v.  San  Paulo  Ry.,  L.  R.  8  Ch. 
587,  609  ;  Travis  v.  Milne,  9  Ha.  141 ;  Beningfield  v.  Baxter,  12  App.  Ca. 
167  ;  Meldrum  v.  Scorer,  sup. ;  Lewin,  1094,  1095. 

And  though  the  c.  q.  i.may  have  a  right  to  compel  the  trustee,  on  a  proper 
indemnity,  to  lend  his  name  to  enable  the  c.  q.  t.  to  sue,  yet  the  name  of  the 
trustee  as  co-Pit  cannot  be  added  without  his  consent  in  writing  under 
0.  XVI,  11  ;  Besley  v.  B.,  37  Ch.  D.  648. 

An  equitable  tenant  for  life  may  be  allowed  to  use  the  name  of  the 
trustee  to  defend  an  action  of  ejectment :  Longbourne  v.  Fisher,  47  L.  J. 
Ch.  379  ;  38  L.  T.  216  ;  26  W.  R.  276. 

As  to  the  effect  of  an  order  in  a  winding-up  giving  persons  interested  in  a 
co.'s  assets  leave  to  take  proceedings  in  the  name  of  the  co.,  on  giving  such 
indemnity  as  the  Court  may  direct,  see  Cape  Breton  Co.  v.  Fenn,  17  Ch.  D. 
198.  C.  A. 

Cs.  q.  t.  of  legacies  retained  in  hand  by  trustees  are  not  necessary  parties 
to  an  action  by  creditors  to  follow  the  legacies :  Be  Bowden,  Andrew  v. 
Cooper,  45  Ch.  D.  444. 


Section  II. — Breach  op  Trust  by  Improper  Investment  or 
Non-conversion — Concurrence,  Acquiescence  and  Laches, 

BY   CESTUIS   que  TRUST. 

1.  Account  and  Inquiries  as  to  Trust  Funds  and  Loss  by  Improper 
Investment  or  Non-investment. 

1.  Account  of  the  receipts  and  payments  in  respect  of  the  trust 
funds  received  by  Deft  or  his  deceased  co-tmstee,  or  either  of  them ; 
"  2.  An  inquiry  of  what  particulars  the  trust  funds  consist,  and  how 
they  are  invested ;  And  in  case  it  shall  appear,  in  taking  the  said 
accounts,  that  any  unauthorized  investments  have  been  made  of 
the  said  trust  funds,  then  3.  An  inquiry  whether  any  and  what  loss 
has  been  sustained  thereby,  and  if  so,  how  and  under  what  circum- 
stances ;  4.  An  inquiry  what  balances  from  time  to  time  remained 
in  the  hands  of  the  said  trustees,  or  either  of  them  ;  And  in  case  it 
shall  appear  in  taking  the  said  accounts  that  any  part  of  the  said 
trust  funds  has  improperly  remained  uninvested  ;  5.  An  inquiry 
whether  any  and  what  loss  has  been  sustained  by  reason  thereof, 
and  if  so,  when  and  under  what  circumstances." — Pearson  v.  Beet, 
M.  E.,  8  Feb.  1860,  B.  368. 


2.  Investment  declared  improper. 
Judgment  to  administer  estate — "  And  declare,  that  the  invest- 
ment of  any  part  of  the  personal  estate  of  the  testator  by  the  Deft  C, 
cither  by  way  of  loan  upon  the  deposit  of  exchequer  bills,  £5  p.  c. 
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Eussian  Bonds  &c.  [other  foreign  securities],  was  an  improper  invest- 
ment :  And  in  taking  the  accounts  of  the  personal  estate  of  the 
testator  not  specifically  bequeathed,  come  to  the  hands  of  the  Deft  C, 
regard  is  to  be  had  to  the  foregoing  declaration." — Knott  v.  Cottee, 
M.  E.,  12  March,  1852,  B.  945  ;  16  Beav.  77  ;  16  Jur.  752. 

3.  The  like — Payment  by  Instalments — Security  to  he  sold  on 
Default — Arrangement  not  to  prejudice  Appeal. 

"  Declare,  that  the  investment  of  the  sum  of  £7320,  in  the  plead- 
ings mentioned,  on  the  security  of  the  estates  comprised  in  the  inden- 
ture of  &c.,  was,  so  far  as  regards  the  Pit,  a  breach  of  trust  on  the  part 
of  the  Deft  A." — Directions  for  Deft  A.  to  make  good  Pit's  share  of 
fund,  with  interest  at  £4  p.  c,  by  instalments  ;  And  that  in  default 
of  such  payments  or  any  of  them  the  mortgage  security  be  realized  ; 
and  that  the  Pit,  out  of  the  money  arising  from  any  sale,  be  paid  the 
amount  due  to  her  with  her  costs  of  suit. — "  And  by  consent  of  the 
Pit  (by  her  counsel),  any  consent  or  admission  on  the  part  of  the 
Deft  A.,  or  other  matter  herein  contained,  is  not  to  prejudice  or  afEect 
any  right  of  appeal  by  or  on  the  part  of  the  Deft  A." — Liberty  to 
apply.— ill 'ZeocZ  v.  Annesleij,  M.  E.,  24  March,  1853,  B.  695  ;  16  Beav. 
600. 

The  rate  of  interest  in  such  oases  is  now  £3  p.  c. :  Be  Barclay,  B.  v. 
Andrew,  [1899]  1  Ch.  674 ;  and  see  Oilroy  v.  Stephen,  sup.  p.  1074,  rorm  3. 

For  decree  to  replace  stock  sold  out,  and  invested  on  mortgage,  in  case  it 
did  not  realise  the  stock,  see  Phillipson  v.  Oatty,  7  Ha.  531 . 

Tor  order,  on  further  consideration,  for  Defts,  the  trustees,  to  transfer 
and  pay  into  Court,  ^v-ithin  six  months,  stock  and  cash  due  from  them  in 
respect  of  a  breach  of  trust,  or  such  part  thereof  as  should  remain  due  after 
realizing  the  security  on  wliich  the  funds  had  improperly  been  invested, 
which  they  were  to  be  at  liberty  to  do,  and  to  pay  in  the  proceeds,  to  be 
invested  in  like  stock,  and  if  paid  in,  such  proceeds  to  be  taken  in  part 
satisfaction  of  the  stock  and  cash  before  directed  to  be  paid  in,  at  the  average 
price,  one  week  after ;  Pit's  costs,  and  the  costs  of  infant  Defts,  necessary 
parties,  to  bs  raised  and  paid  in  the  first  place  out  of  fund  in  Court,  but 
to  be  replaced  by  the  trustees,  with  declaration  that,  as  between  the 
Defts,  the  trustees,  one  of  them  was  primarily  liable  in  respect  of  the 
breach  of  trust  and  costs,  see  Hanhury  v.  Holgale,  M.  R.,  4  June,  1861, 
A.  1293. 

4.  Account  and  Inquiries  as  to  Loss  by  Non-conversion  and  Non- 
investment,  and  as  to  Acquiescence. 

1.  Account  of  testator's  personalty  other  than  the  leasehold  estate 
(if  any)  comprised  in  the  M.  farm — "  2.  An  inquiry  what  freehold  and 
copyhold  estates  the  testator  was  seised  of  at  his  death,  and  whether 
any  and  what  leasehold  estates  were  comprised  in  the  M.  farm." 
3.  Inquiry  what  parts  sold,  and  how  the  purchase-money  has  been 
applied.  4.  "  An  inquiry  whether  the  M.  farm,  or  any  part  thereof, 
might  at  any  and  what  time  subsequent  to  the  testator's  death,  and 
previously  to  the  actual  sale  thereof,  have  been  sold  for  any  and  what 
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sum  of  money  greater  than  that  for  which  the  same  was  actually  sold  ; 
■And  if  so,  for  what  reason  and  under  what  circumstances  the  same 
remained  unsold  ;  And  whether  the  Pits,  or  either  and  which  of  them, 
after  they  respectively  attained  the  age  of  twenty-one  years,  and  the 
Defts  E.  &c.,  or  any  and  which  of  them,  in  any  and  what  manner, 
approved  of  or  acquiesced  in  the  same  remaining  unsold,  and  whether 
being  aware  of  the  direction  in  the  testator's  will  for  the  sale  thereof. 
5.  An  inquiry,  for  what  reason  and  under  what  circumstances  the 
Defts  A.  and  D.  omitted  to  make  a  sufficient  investment  to  answer  the 
annuities  of  £ —  and  £ — ,  given  by  the  testator's  will,  and  whether 
any  and  what  loss  has  been  occasioned  to  the  testator's  estate  by  such 
omission." — Adams  v.  Dunn,  V.-C.  K.,  4  Aug.  1859,  A.  2087,  penned 
by  the  V.-C. ;  and  see  Taylor  v.  Tabrum,  6  Sim.  281,  sup.  p.  1079. 

5.  Inquiry  as  to  Acquiescence  in  alleged  Breach  of  Trust. 

"  The  Defts  B.  &c.  (accounting  parties)  by  their  counsel  requesting 
the  following  inquiry.  This  Court  doth  order  that  the  following 
inquiry  be  made,  that  is  to  say,  1.  An  inquiry  whether  any  and 
which  if  the  persons  beneficially  interested  under  the  will  of  the 
testator  did,  as  mentioned  in  the  said  Defts'  (answer),  concur  in  the 
alleged  breach  of  trust  in  respect  of  the  moneys  remaining  in  the  hands 
of  the  late  Deft  B.  the  elder,  deceased,  and  of  the  Defts  B.  and  C." — 
WrigUson  v.  Bryant,  V.-C.  K.,  12  July,  1859,  B.  2281. 

For  decree  charging  loss  by  breach  of  trust  without  prejudice  to  ary 
remedy  against  the  concurring  life  tenant's  interest,  see  Meyer  v.  Menlrieu, 
9  Beav.  522. 

For  inquiry  as  to  notice  of  breach  of  trust  and  aoquiescer-oe,  ard  as  (o 
acts  in  evidence  thereof,  and  with  reference  thereto,  see  Brcadhunt  v. 
Balguy,  1  Y.  &  C.  C.  32  ;  James  v.  Frearson,  ib.  379  ;  and  as  to  exor  acting 
in  oo-exor's  lifetime,  and  as  to  acts  in  evidence,  and  consequent  inquiries 
as  to  testator's  estate  and  breaches  of  trust,  S.  C.  ;  and  for  inquiry  as  to 
trustee's  remedy  against  c.  q.  ts.,  Backham  v.  Siddall,  1  Mae.  &  G.  607, 
ei  V.  inf.  p.  1109. 

6.  Trustees  declared  liable  in  respect  of  Non-conversion  and 
Purchase  of  Shares. 

"  Declare  that  the  Defts  T.  H.  &c.  are  liable  to  make  good  to  the 
estate  of  P.,  the  testator  &c.,  all  loss  which  has  already  accrued  or 
may  hereafter  accrue  by  reason  of  such  default,  as  in  the  statement 
of  claim  mentioned,  and  on  the  part  of  the  said  Defts  in  (not)  selling 
and  disposing  of  such  shares  in  the  B —  Banking  Co.  as  formed  part 
of  the  testator's  estate,  and  also  by  reason  of  the  investment  of  any 
portion  of  the  testator's  estate  in  the  purchase  of  shares  of  the  said 
banking  co.,  and  that  the  said  Defts,  the  trustees,  are  liable  to  pay 
so  much  of  the  Pit's  costs  in  this  action  as  are  occasioned  by  or  relate 
to  the  Pit's  claim  in  respect  of  the  said  shares,  without  prejudice  to 
the  Defts'  right  to  receive  the  residue  of  their  costs  out  of  the  residuary 
estate," — Directions  to  t^x  ^nd  distinguish  the  costs  of  the  Pit 
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relating  to  such  claim,  and  for  trustees  to  pay  them. — "And 
order  that  the  following  &c. : — 1.  An  inquiry  what  loss  has  (already) 
accrued  (or  may  hereafter  accrue  {sic))  to  the  estate  of  the 
testator  by  reason  of  such  default  as  in  the  statement  of  claim 
mentioned  on  the  part  of  the  Defts  T.  H.  &c.  [trustees],  in  not  selling 
or  disposing  of  such  shares  in  the  said  B —  Banking  Co.  as  formed 
part  of  the  testator's  estate,  and  also  by  reason  of  the  investment 
of  any  portion  of  the  testator's  estate  in  the  purchase  of  shares  in  the 
said  banking  co." — Defts  to  pay  in  the  balance  found  due  after 
deducting  the  residue  of  their  costs. — Usual  admon  judgment. — See 
Sculthorpe  v.  Tipper,  V.-C.  M.,  20  Dec.  1871,  B.  3412  ;  S.  C,  13  Eq. 
232. 

7.  New  Trustees  appointed — Former  Trustee  to  replace  Stock  and 
pay  amount  of  Dividends. 

Appoint  new  trustees  of  the  settlement,  pp.  1172  et  seq. ;  And 
it  is  ordered  that  the  Deft  W.  E.  N.  (trustee)  do  on  or  before  &c., 
purchase  £ —  Cons,  and  transfer  the  same  to  such  new  trustees  when 
so  appointed  ;  And  it  is  ordered  that  the  Deft  W.  E.  N.  do  (within 
&c.)  pay  to  the  Pit  J.  M.  (tenant  for  life),  the  sum  of  £ — ,  being  the 
amount  of  dividends  which  would  have  accrued  on  the  Cons,  sold 
by  the  Deft,  as  in  the  statement  of  claim  mentioned,  if  the  same  had 
not  been  sold  out,  to  the  time  of  the  issue  of  the  writ,  and  also  all 
further  dividends  which  would  have  accrued  due  thereon,  until  the 
said  Cons,  shall  be  so  purchased  and  transferred  as  aforesaid,  the 
amount  of  such  further  dividends  to  be  ascertained  and  certified. — ■ 
Pit's  costs  to  be  taxed  and  paid  by  Deft. — Liberty  to  apply. — See 
Matthews  v.  Nicholls,  M.  R.,  15  Jan.  1853, 1852,  B.  401. 

For  decree  that  debentures  fraudulently  disposed  of  by  trustee  without 
the  concurrence  of  co-trustee  be  deposited  in  a.  box  in  Court  by  alleged 
purchaser,  with  account  of  interest  on  the  debentures  received  by  Defts, 
in  whose  hands  they  had  been,  and  they  to  pay  to  the  Pit  what  should  be 
certified  to  be  due  from  them  respectively ;  Defts,  including  the  fraudulent 
trustee,  to  pay  Pit's  cost  of  suit ;  the  purchaser  only  so  far  as  they  were 
increased  by  making  him  Deft,  see  Oiles  v.  Pressey,  M.  R.,  8  Nov.  1861, 
A.  2013. 

For  decree  for  purchaser  of  railway  debentures  for  value,  without  notice 
of  fraud,  from  a  trustee  who  had  been  allowed  by  his  co-trustees  to  have  the 
debentures  in  his  sole  custody  and  to  receive  the  income,  and  who  forged 
their  signatures  to  the  transfer  deed,  to  deliver  them  up  to  the  co-trustees  ; 
and  the  railway  company  to  cancel  the  transfer,  without  prejudice  to  any 
question  at  law  between  them  and  the  co-trustees,  see  Cottam  v.  East  Co. 
Ry.,  1  J.  &  H.  243  ;  and  see  Siackhouse  v.  Cs.  Jersey,  lb.  721  ;  7  Jur. 
N.  S.  359  ;  9  W.  R.  453  ;  Taylor  v.  Midland  Ry.,  28  Beav.  287  ;  affirmed 
in  D.  P.,  8  H.  L.  C.  753  ;  8  Jur.  N.  S.  419  ;  and  see  30  Beav.  219  ;  Taijler 
V.  6.  I.  P.  Ry.,  4  D.  &  J.  559  ;  and  v.  inf.  Vol.  III.  pp.  2240  et  seq. 

8.  Order  to  replace  Stock  improperly  Sold. 

Declare  that  the  Defts  A.  B.  and  C.  D.  are  liable  to  make  good 
to  the  trust  estate  of  the  settlement  made  on  the  marriage  of  &c.,  as 
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at  the  death  of  E.  F.,  the  tenant  for  life  under  the  settlement  dated 
&c.,  £—  Consols  sold  in  1875  with  the  dividends  which  would  have 
accrued  thereon  as  from  the  death  of  such  tenant  for  life  ;  And  order 
that  the  Defts  A.  B.  and  C.  D.,  do,  on  or  before  &c.,  purchase  in  the 
names  of  the  Pits,  the  trustees  of  the  said  settlements,  £ —  Consols 
representing  the  said  £ —  Consols  ;  And  in  taking  the  account  directed 
by  the  order  dated  &c.,  the  said  Defts  are  to  be  charged  with  a  sum 
of  cash  equal  to  the  dividends  which  would  have  been  produced  in 
the  interval  between  the  death  of  the  tenant  for  life  and  such  purchase 
if  such  consols  had  not  been  sold. — Re  Massingberd's  Settlement, 
Hollway  v.  Trelawny,  Kay,  J.,  7  Feb.  1889,  B.  362  ;  S.  C,  59  L.  J.  Ch. 
107,  and  v.  sup.  Form  7. 

9.  Improper  Investment — Judgment  against  Representatives  of 
Deceased  Trustee — Plaintiff,  Tenant  for  Life,  barred  by 
Trustee  Act,  1888,  s.  8 — Declaration  as  to  Rigid  to  Income 
of  Fund  replaced. 

Declare  that  the  investment  of  the  sum  of  £400  upon  land  at  P., 
as  in  the  pleadings  mentioned,  was,  as  against  the  Pits  other  than  the 
Pit  W.  (the  tenant  for  life),  improper.  And  the  Defts  C.  and  S.  by 
their  defence  admitting  assets  of  J.  G.  C,  in  the  pleadings  named, 
for  the  purposes  of  this  action,  order  that  the  Defts  C.  and  S. 
do,  within  ten  days  after  service  of  this  order,  lodge  in  Court  as 
directed  in  the  lodgment  part  of  the  schedule  hereto  the  sum  of  £400. 
Declare  that  the  Pit  W.  is  debarred  by  the  Trustee  Act,  1888,  from 
maintaining  any  action  or  other  proceeding  in  respect  of  any  impro- 
priety in  such  investment,  and  accordingly  from  deriving  any  benefit 
from  the  relief  hereinbefore  granted.  Declare  that  the  Defts  C.  and  S. 
are  entitled  to  the  income  arising  from  the  said  sum  of  £400  during 
the  residue  of  the  life  of  the  Pit  W.,  as  part  of  their  testator's  estate, 
and  that  after  her  decease  the  said  sum  shall  be  held  upon  the  trusts 
subsequent  to  the  life  interest  of  the  Pit  W.,  declared  by  the  settle- 
ment dated  the  28th  Nov.  1872,  in  the  pleadings  mentioned,  of  and 
concerning  the  moneys  thereby  settled.  Declare  that  the  Defts 
C.  and  S.,  upon  making  such  lodgment  in  Court  as  hereinbefore 
directed,  will,  after  the  death  of  the  Pit  W.,  and  in  the  meantime 
subject  to  her  life  interest  therein,  be  entitled  to  the  said  mortgage 
debt  as  part  of  the  testator's  estate.  Defts  C.  and  S.  to  pay  to  Pits 
their  costs  of  action  up  to  and  including  this  judgment,  except  so 
far  as  same  increased  by  reason  of  W.  being  a  party  Pit  thereto. 
And  it  is  ordered  that  the  funds  to  be  lodged  be  dealt  with  as  directed 
in  the  payment  part  of  the  said  schedule.  Liberty  to  persons  in- 
terested to  apply  after  the  death  of  the  Pit  W.  for  payment  out  of 
Court  of  the  £400,  or  any  investment  representing  the  same,  as  they 
may  be  advised.  [Add  Lodgment  and  Payment  Schedule  directing 
payment  of  £400  and  investment  in  consols  and  payment  of  interest 
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accruing  during  life  of  Pit  W.  to  Defts  C.  and  S.] — Want  v.  Campain, 
Wright,  J.,-  6  Feb.  1893,  B.  806  ;  S.  C,  9  Times  L.  E.  254. 

For  form  of  account  where  trustees  are  protected  by  the  Trustee  Act, 
1888,  see  Be  Dams,  Ellis  v.  Roberts,  p.  1119,  post. 

10.  The  like — Action  by  Tenant  for  Life  and  Infant  Children, 
Beneficiaries  under  Settlement — Impounding  Interest  of  Tenant 
for  Life  Participant  in  Breach  of  Trust — Investment  declared 
good  for  less  Sum — New  Trustees. 

Declare  that  the  investment  of  the  sum  of  £34,612  in  the  plead- 
ings mentioned,  by  the  Defts  Gr.  E.  H.  S.,  deceased,  on  the  security 
of  the  estates  &c.  comprised  in.  the  indentures  &c.  in  the  pleadings 
mentioned,  was,  so  far  as  regards  the  Pits,  W.  F.  S.,  C.  S.  H.  S.,  C.  S. 
and  V.  E.  S.  &c.  {infants),  a  breach  of  trust  on  the  part  of  the  Defts 
and  the  said  G.  E.  H.  S.  Declare  that  so  far  as  regards  the  Pits 
W.  F.  S.,  C.  S.  H.  S.,  C.  S.  and  V.  E.  S.  (infants),  the  said  estates 
comprised  in  the  said  indentures  would  at  the  time  of  the  investment 
of  the  said  sum  of  £34,612  upon  the  security  thereof  have  been  a 
proper  investment  ia  all  respects  for  the  sum  of  £26,000,  and  no  more, 
and  ought  to  be  deemed  to  have  been  an  authorized  invest- 
ment for  such  sum  of  £26,000.  Declare  that  so  far  as  regards  the 
Pits  W.  F.  S.  &c.  {infants),  the  Defts  H.  Earl  P.,  D.  W.  Baron  D.  and 
T.  M.,  are  joiatly  and  severally  liable  to  make  good  to  the  trust 
estate  the  difference  between  the  aggregate  amount  of  the  proceeds 
of  sale  of  such  portion  of  the  said  estates  as  has  been  already  sold, 
and  the  proceeds  of  sale  of  the  remainder  of  such  estates  hereinafter 
directed  to  be  sold,  when  sold,  or  the  said  sum  of  £26,000  (whichever 
shall  be  the  larger  sum)  on  the  one  hand,  and  the  said  sum  of  £34,612 
on  the  other  hand,  and  that  untU  such  difierence  shall  have  been  made 
good  the  said  Pits  are  entitled  to  a  lien  for  the  amount  of  such  differ- 
ence upon  the  proceeds  of  sale  of  such  portion  of  the  said  estates  as 
has  already  been  sold,  and  upon  the  portion  of  the  said  estates  re- 
maining unsold,  and  upon  the  proceeds  thereof  when  sold  :  Order 
that  the  Defts  do  proceed  with  the  sale  of  such  portion  of  the  said 
estates  as  remains  unsold.  Declare  that  so  far  as  regards  the  Pit 
V.  F.  J.  S.  {tenant  for  life),  his  right  to  sue  in  respect  of  the  matters 
complained  of  by  him  in  this  action  is  barred  by  sect.  8  of  the 
Trustee  Act,  1888 ;  And  it  is  ordered  that  the  following  inquiry  be 
made,  that  is  to  say  :  1.  An  inquiry  what  is  the  amount  of  the  difier- 
ence for  which  the  Defts  are  jointly  and  severally  liable  pursuant  to 
the  declaration  in  that  behalf  hereinbefore  contained  ;  And  the  Defts 
by  their  counsel  desiring  to  retire  from  the  trusts  of  the  said  indenture 
of  settlement,  Order  that  the  Pit  V.  F.  J.  S.  be  at  liberty  to  exercise 
the  power  of  appointment  contained  in  the  said  indenture  of  settle- 
ment by  appointing  two  or  more  proper  persons  new  trustees  of  the 
same  indenture  in  substitution  for  the  Defts  and  the  said  G.  E.  H.  S., 
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deceased ;  and  it  is  ordered  that  the  Defts  do,  after  retaining  their 
costs,  charges,  and  expenses  properly  incurred  by  them  ia  relation 
to  the  appointment  of  new  trustees  hereinbefore  directed,  convey, 
assign,  and  transfer  the  trust  estate  vested  in  them,  under  or  by  virtue 
of  the  above-mentioned  indenture,  so  far  as  the  same  may  not  have 
been  diminished  or  lost  by  reason  of  the  declarations  hereinbefore 
contaiaed,  so  as  to  vest  the  same  in  the  new  trustees  so  to  be  appointed 
and  to  be  held  by  them  upon  the  trusts  declared  by  such  indenture 
or  such  of  them  as  are  now  subsisting  and  capable  of  taking  effect 
concerning  the  same  such  conveyance,  assignment,  and  transfer  to 
be  settled  by  the  Judge,  but  this  judgment  is  to  be  without  prejudice 
to  the  right  of  the  Defts  to  retain  any  costs,  charges,  and  expenses 
properly  incurred  by  them  as  trustees  not  being  costs  of  this  action, 
and  it  is  ordered  that  the  Defts  do  deliver  to  such  new  trustees  upon 
oath,  all  deeds  and  writings  in  their  custody  or  power  relating  to  the 
said  trust  estate  ;  and  this  Court  doth  Declare  that  the  Pit  V.  F.  J.  S. 
is  not  entitled  to  any  income  arising  from  any  sum  which  the  Defts 
or  any  of  them  may  pay  under  this  judgment  by  way  of  making  good 
the  trust  estate,  and  that  the  Defts,  or  some,  or  one  of  them  are,  or  is 
entitled  to  such  last-mentioned  income  during  the  life  of  the  said 
last-named  Pit.  Liberty  for  the  Defts  or  any  of  them  to  apply  for 
payment  of  such  income  in  accordance  with  the  foregoing  declara- 
tion.— Tax  posts  of  the  infant  Pits  of  this  action,  and  also  costs  of 
the  Defts,  so  far  as  increased  by  the  Pit  V.  P.  J.  S.  being  joined  as  a 
Pit  in  his  personal  character. — Defts  to  pay  costs  of  infant  Pits 
when  taxed,  and  Pit  V.  F.  J.  S.  to  pay  Defts  their  said  costs. — 
Adjourn  further  consideration. — ^Liberty  to  apply. — See  Re  Somerset, 
S.  V.  E.  Poulett,  [1894]  1  Ch.  231,  Kekewich,  J.,  12  AprO,  1893,  B. 
488,  as  varied  by  C.  A.,  9  Nov.  1893,  B.  1390. 

11.  Declaration  as  to  Joint  and  Several  Liability  of  Trustees  and 

Right  of  Contribution. 

Declare  that  as  between  the  infant  Pits  and  the  Deft  and  the 
Pit  B.  E.,  the  Deft  and  the  Pit  B.  E.  are  jointly  and  severally  liable 
to  make  good  to  the  trust  estate  the  £ —  lost  by  J.  E.  as  in  the  plead- 
ings mentioned  ;  And  that  as  between  the  Deft  and  the  Pit  B.  E., 
the  Pit  B.  E.  is  bound  to  contribute  one  moiety,  and  the  Deft  the 
other  moiety  of  such  sum.  No  costs  either  side. — ^Liberty  to  apply. — 
See  Robinson  v.  Harkin,  B.  3754,  [1896]  2  Ch.  415. 

12.  Declaration  that  Partners  liable  as  Constructive  Trustees  for 

Defalcations  of  Co-partners. 

Declare  that  the  Defts  W.  H.  and  H.  C.  M.  are  jointly  and 
severally  liable  to  make  good  to  the  Pit  the  loss  he  has  sustained 
by  reason  of  the  sale  by  W.  0.  E.,  in  the  pleadings  named,  of  the 
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(twenty-eight)  share  warrants  or  bonds  of  the  D.  B.  C.  Mines  Ld.  in  the 
pleadings  mentioned,  and  the  misappropriation  by  him  of  the  proceeds 
of  such  sale  to  his  own  use  ;  And  the  Pit  and  the  Defts  W.  H.  and 
H.  C.  M.  by  their  counsel  agreeing  that  the  share  warrants  and  bonds 
aforesaid  were  sold  by  the  said  W.  0.  R.  on  the  —  day  of  —  for  the 
sum  of  £5246  4s.  U. ;  Order  that  the  Defts  W.  H.  and  H.  C.  M.,  do, 
on  or  before  the  —  day  of  —  (or  subsequently  &c.),  pay  to  the 
Pit  W.  R.  the  said  sum  of  £5246  4s.  M.,  together  with  interest  thereon 
at  the  rate  of  £4  p.  c.  per  ann.  from  the  said  —  day  of  — ;  And  it 
is  ordered  that  it  be  referred  &c.,  to  tax  the  costs  of  the  Pit  of  this 
action  and  occasioned  by  the  said  appeal  and  the  costs  of  the  Defts 
A.  M.  and  E.  R.  M.  occasioned  by  the  said  appeal,  Defts  W.  H. 
and  H.  C.  M.  to  pay  to  the  Pit  his  said  costs,  Pit  to  pay  to  the 
Defts  A.  M.  and  E.  R.  M.  their  said  costs. — See  Rhodes  v.  Monies, 
C.  A.,  12  Nov.  1894,  B.  0420,  [1895]  1  Ch.  236,  C.  A. 

13.  Contribution  between  Cestuis  que  Trust. 

Declare  Defts  are  liable  to  contribute  and  pay  to  the  Pits  as 
trustees  of  &c.,  £ — ,  being  the  amount  paid  by  the  Pits  into  Court 
in  an  action  of  A.  v.  B.  &c.,  with  interest  thereon  at  the  rate  of 
£4  p.  c.  per  ann.  from  the  —  day  &c. — ^Direction  for  payment  of  the 
said  £ —  and  interest. — Bacon  v.  Camphausen,  Stirling,  J.,  8th  March, 
1888,  A.  323  ;  S.  C,  58  L.  T.  851. 

14.  Advances  to  Executor — Repayment  to  Mortgagee  with  Costs. 

Declare  the  Pits  are  entitled  to  a  lien  on  £ —  Preference  Stock  of 
&c.,  deposited  with  them  as  in  the  pleadings  mentioned  for  £ —  and 
interest  thereon  at  the  rate  of  £5  p.  c.  per  ann.  from  &c. ;  Account  of 
what  is  due  to  the  Pits  on  the  footing  of  such  lien  for  principal  and 
interest  and  mortgagee's  costs  to  be  taxed,  &c. — Sell  Preference 
Stock. — Defts  to  join  in  and  execute  all  necessary  transfers  for  effect- 
ing such  sale. — Pits  to  lodge  proceeds  in  Court  within  —  days  after 
receipt. — Direction  to  pay  amount  to  be  certified  to  be  due  to  the 
Pits  out  of  such  proceeds  and  dispose  of  residue. — [Add  Lodgment 
and  Payment  Schedule.] — Child  &  Co.  v.  Thorley,  Malins,  V.-C,  13 
Nov.  1880,  A.  3610  ;  ;S.  C,  16  Ch.  D.  151. 

15.  Declaration  that  Trustees  retaining  Authorized  Investments  not 
liable  for  Depreciation — Trustee  Act,  1893 — Amendment  Act, 
1894,  s.  4. 

Declare  that  the  Pits,  as  the  executors  of  the  will  of  the  late  H.  C, 
and  the  Deft  M.  A.  C,  are  not  nor  are  any  of  them  liable  to  make 
good  to  the  estate  of  the  testator  J.  C,  any  loss  sustained  by  reason 
of  the  mortgage  securities  in  the  schedule  to  the  Master's  said  certi- 
ficate mentioned  having  been  retained  since  the  death  of  the  testator 
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J.  G.—Re  Chapman,  Cocks  v.  Chapman,  [1896]  1  Ch.  323,  C.  A.,  7  Aug. 
1896,  A.  3740. 

16.  Trustees  excused  from  Breach  of  Trust — Judicial  Trustees  Act, 

1896,  s.  3. 

This  Court  being  of  opinion  that  the  Defts  A.  C.  F.  and  A.  F.  T.  C, 
the  exors  of  the  will  of  E.  S.,  Baron  de  C,  have  acted  honestly  and 
reasonably  within  the  meaning  of  sect.  3  of  the  Judicial  Trustees  Act, 
1896,  and  ought  to  be  excused  and  relieved  from  personal  liability  as 
regards  the  sums  of  £ —  and  £ — ,  making  together  £ — ,  mentioned  in 
paragraph  11  of  the  said  affidavit  of  A.  F.  T.  C.  filed  &c..  This  Court 
doth  order  that  the  said  Defts,  A.  C.  F.  and  A.  F.  T.  C,  be  excused  and 
relieved  accordingly. — Re  De  Clifford,  De  Clifford  v.  Quitter,  i  Aug. 
1900,  A.  3380  ;  [1900]  2  Ch.  707. 


NOTES. 


BREACH  OF  TRUST — IMPROPER  INVESTMENT. 


Standard  of  As  a  general  rule,  "  the  law  requires  of  a  trustee  no  higher  degree  of  dili- 
duty  required  gence  in  the  execution  of  his  office  than  a  man  of  ordinary  prudence  would 
of  trustees.  exercise  in  the  management  of  his  own  private  affairs  "  :  Learoyd  v.  Whiieley, 
12  App.  Ca.  727,  733,  per  Lord  Watson  ;  Smethurst  v.  Hastings,  30  Ch.  D. 
490,  per  Bacon,  V.-C.  ;  but  it  is  his  duty  to  confine  himself  to  the  class  of 
investments  which  are  permitted  to  the  trust,  and  likewise  to  avoid  all 
investments  of  that  class  wliich  are  attended  with  hazard  :  S.  C.  ;  and  see 
Knox  V.  Mackinnon,  13  App.  Ca.  753  ;  Bae  v.  Meek,  14  App.  Ca.  558,  569, 
570 ;  Re  Salmon,  Priest  v.  Uppleby,  42  Ch.  D.  351,  367,  C.  A. ;  Sheffield 
Society  v.  Aizlewood,  44  Ch.  D.  412,  454 ;  Be  Whiteley,  Learoyd  v.  W.,  33 
Ch.  D.  347,  355  (per  lindley,  L.  J.) ;  12  App.  Ca.  727  ;  Bullock  v.  B.,  56 
L.  J.  Ch.  221 ;  55  L.  T.  703 ;  Blyth  v.  Fladgate,  [1891]  1  Ch.  337,  354 ; 
Wyrnan  v.  Palerson,  [1900]  A.  C.  271 ;  Ingpen  on  Exors,  573. 

The  question  whether  the  trustee  has  acted  with  ordinary  prudence  is 
one  of  fact  to  be  solved  according  to  the  circumstances  of  each  case : 
Binnie  v.  Broom,  14  App.  Ca.  576. 
Investments.  And  the  onus  is  on  them,  though  empowered  to  lend  on  "such  securities 
as  they  may  approve,"  to  show  a  sound  discretion  in  investing :  Stretton 
V.  Ashmall,3  Drew.  9,  15;  see  Zambaco  v.  Cassavetti,  11  Eq.  439;  Se 
Smith,  8.  V.  Thompson,  [1896]  1  Ch.  71. 
Mortgages.  Trustees  should  not  lend  more  than  two-tliirds  of  the  value  of  land : 

Stickney  v.  Sewell,  1  My.  &  Cr.  8  ;  Macleod  v.  Annesley,  16  Beav.  600 ;  nor 
half  that  of  houses  :  Stretton  v.  Ashmall,  3  Drew.  12  ;  Macleod  v.  Annesley, 
sup. ;  Budge  v.  Qwmmow,  7  Ch.  719  ;  or  of  perpetual  leaseholds  for  Uves  in 
Ireland  at  large  head-rents  :  Macleod  v.  Annesley,  sup. ;  and  see  Jones  v. 
Julian,  25  L.  R.  Ir.  45  ;  or  on  sub-mortgages  of  a  speculative  character : 
Smethurst  v.  Hastings,  30  Ch.  D.  490  ;  but,  semble,  there  is  no  objection  to 
a  sub-mortgage  where  the  trustees  have  the  legal  estate,  and  can  exercise 
all  the  original  mortgagee's  powers :  S.  C.  ;  as  to  contributory  mortgage, 
see  Be  Lake,  Ex  parte  Howe  Trustees,  [1903]  1  K.  B.  439. 

And  in  the  case  of  buildings  used  in  trade,  and  the  value  of  which  must 
depend  on  external  and  uncertain  circumstances,  they  should  not,  in 
general,  lend  so  much  as  a  half :  Stickney  v.  Sewell,  sup. ;  Stretton  v.  Ashmall ; 
Eoyds  V.  R.,  14  Beav.  54 ;  and  see  Learoyd  v.  Whiteley,  sup.  ;  Re  Pearson, 
51  L.  T.  692;  Palmer  v.  Emerson,  [1911]  1  Ch.  758. 
Though  the  "  two-tliirds  rule  "  is  not  a  hard-and-fast  rule  (Re  Medland, 
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Eland  v.  M.,  41  Ch.  D.  476,  C.  A. ;  Smethurst  v.  Flastings,  30  Oh.  D.  490 ; 
Be  Godfrey,  G.  v.  Falhier,  23  Ch.  D.  483,  490  ;  Stretion  v.  Aahmall,  3  Drew. 
12),  yet  it  is  one  to  which  trustees  will  do  well  to  adhere  in  every  case  : 
Lewin,  376,  citing iearo^tiv.  Whiteley,sup. ;  KnoxY.Mackinnon,sup. ;  Rae 
V.  Meek,  sup. ;  Blyth  v.  Fladgate,  sup.  The  rule  represents  not  the  standard 
of  normal  risk  but  of  minimum  protection  :  ShawY.  Co<e«,  [1909]  1  Ch.  389. 

It  is  their  duty  to  ascertain  the  value  of  the  security  on  which  they  are  Valuations, 
lending  ;  and  trustees  faihng  to  do  so,  or  relying  upon  a  valuation  made  by 
a  surveyor  employed  by  the  borrower,  have  been  held  personally  liable  for 
consequent  loss :  Smethurst  v.  Hastings,  30  Ch.  D.  490 ;  Re  Olive,  0.  v. 
Westerman,  34  Ch.  D.  70 ;  Re  Partington,  P.  v.  Allen,  57  L.  T.  654  ;  Walcoit 
V.  Lyons,  54  L.  T.  786  ;  Rae  v.  Meek,  14  App.  Ca.  558  ;  Ingle  v.  Partridge, 
34  Beav.  411 ;  Hopgood  v.  Parkin,  11  Eq.  74 ;  Budge  v.  Gummow,  7  Ch.  719. 

They  were  made  Uable  for  loss  from  a  mortgage  of  a  seaside  hotel,  on  the 
report  of  a  London  surveyor :  Budge  v.  Gummow,  L.  R.  7  Ch.  719,  following 
Jones  v.  Lewis,  17  Sol.  J.  45,  reversing  8.  C,  3  D.  &  S.  474 ;  and  see  Hop- 
good  V.  Parkin,  11  Eq.  74,  sup.  p.  1086;  or  where,  without  inquiry,  they 
relied  upon  the  fraudulent  representation  of  the  solr  that  the  security  was 
sufficient :  Sutton  v.  Wilders,  12  Eq.  373  ;  for  lending  an  excessive  amount 
on  brickworks  :  Learoyd  v.  Whiieley,  sup. ;  or  unlet  houses  :  Hoey  v.  Green, 
1886,  W.  N.  236  ;  Fry  v.  Tapson,  28  Ch.  D.  268  ;  Smethurst  v.  Hastings,  30 
Ch.  D.  490  ;  or  cottage  property  in  a  town  :  Re  Salmon,  42  Ch.  D.  351,  C.  A. ; 
Re  Olive,  0.  v.  Westerman,  34  Ch.  D.  74  ;  and  as  to  unfinished  buildings,  see 
Roe  V.  Meek,  14  App.  Ca.  558,  571 ;  Shaw  v.  Cates,  [1909]  1  Ch.  389. 

By  the  Trustee  Act,  1893,  s.  8  (replacing  s.  4  of  the  Trustee  Act,  1888),  ip^ustee  Act 
a  trustee  lending  money  upon  the  security  of  any  property  is  not  to  be  ig93_  ' 

chargeable  with  breach  of  trust  "  by  reason  only  of  the  proportion  borne 
by  the  amount  of  the  loan  to  the  value  of  the  property  at  the  time  when  the 
loan  was  made,"  provided  it  appears  (1)  that  the  trustee  was  acting  on  a 
report  as  to  value  made  by  a  person  whom  he  reasonably  believed  to  be  an 
able  practical  surveyor  or  valuer ;  (2)  instructed  and  employed  inde- 
pendently of  any  owner  of  the  property ;  (3)  whether  such  survejor  or 
valuer  carried  on  business  in  the  locality  where  the  property  is  situate,  or 
elsewhere  (overruling,  pro  tanto.  Fry  v.  Tapson,  28  Ch.  D.  268 ;  and  see 
Budge  v.  Gummow,  7  Ch.  717,  722) ;  and  (4)  that  the  amount  of  the  loan 
does  not  exceed  two-thirds  of  the  value  stated  in  such  report  ;  and  (5)  that 
the  loan  was  made  under  the  advice  of  such  surveyor  or  valuer,  as  expressed 
in  such  report.  The  section  applies  to  property  of  any  tenure,  whether 
agricultural,  or  house,  or  other.  It  does  not  impose  a  statutory  obhgation 
to  take  a  valuation:  Palmer  v.  Emerson,  [1911]  1  Ch.  758. 

The  choice  of  the  surveyor  is  a  matter  upon  wliich  the  trustee  must 
exercise  his  own  judgment :  see  Re  Walker,  59  L.  J.  Ch.  386,  391  ;  62  L.  T. 
449  ;  38  W.  R.  766  ;  and  he  cannot  properly  leave  tlie  nomination  to  his 
solr  :   Fry  v.  Tapson,  sup. 

The  words  "  believed  to  be  "  do  not  govern  the  words  "instructed  and 
employed  independently  of  any  owner  of  the  property,"  and,  therefore,  a 
trustee  must  show  that  the  surveyor  or  valuer  was,  in  fact,  so  instructed  and 
employed :  Re  Somerset,  S.  v.  Earl  Poulett,  [1894]  1  Ch.  231,  C.  A. 

The  Court  will  probably  not  accept  the  report  of  a  surveyor  wil  h  whom 
there  has  been  an  arrangement  that  a  preliminary  fee  only  or  no  fee  at  all 
should  be  charged  if  the  proposed  mortgage  should  fall  through  :  Marquis 
of  Salisbury  v.  Keymer,  1909,  W.  N.  31  ;  25  T.  L.  R.  278. 

As  to  the  form  and  contents  of  the  report,  see  Re  Walker,  sup.  ;  Re  Olive, 
0.  V.  Westerman,  34  Ch.  D.  74  ;  Learoyd  v.  Whiteley,  12  App.  Ca.  735  ;  33 
Ch.  D.  351,  C.  A. ;  Lewin,  377. 

As  to  particular  investments,  v.  inf.  p.  1145. 

If  the  security  is  deficient,  the  trustees  may  insist  on  a  change,  though  Tenant  for 
the  consent  of  the  tenant  for  life  is  required  and  refused  :    Harrison  v.  life  refusing 
Thexton,  4  Jur.  N.  S.  550 ;   Costello  v.  O'Rorke,  Ir.  Rep.  3  Eq.  172 ;    but  consent  to 
there  must  be  strong  reasons  :   Parke  v.  Thackray,  24  W.  R.  21.  change  of 

investment. 
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Retaining  Retaining  old  and  buying  new  shares  in  an  unlimited  bank  were  breaches 

shares.  of  trust :   Sctilthorpe  v.  Tipper,  13  Eq.  232,  Form  6,  p.  1098  ;  Edwards  v. 

Edmunds,  34  L.   T.    522.     But  in   Be  Hirst,  11  L.  T.   533,  the  Court 

gave  its   opinion  that  shares  in  the   Yorkshire  Banking   Co.  might  be 

retained. 
If  a  trustee  acts  honestly  he  cannot  be  made  liable  for  loss  merely 

because  he  did  not  investigate  the  condition  of  an  authorized  security 

before  the  loss  occurred :  Bawsthorne  v.  Bowley,  [1909]  1  Ch.  at  p.  409  in 

footnote. 
Employing  As  to  the  right  of  trustees  to  employ  brokers  and  other  agents  in  the 

agents.  ordinary  course  of  business,  v.  sup.  p.  1085 ;    and  as  to  the  right  of  a 

trustee  to  convert  an  improper  investment,  see  Power  v.  Banks,  70  L.  J. 

Ch.  700 ;  49  W.  R.  679. 


NATURE   AND   EXTENT   Off  TBUSTEB's   LIABILITy. 

Special  diree-  Trustees  not  having  complied  with  a  direction  to  invest  a  sufficient  sum 
tion  to  invest,  to  provide  an  annuity,  an  inquiry  what  sum  should  have  been  invested 
was  sent,  and  their  liability  declared :  Starkey  v.  Dyson,  24  W.  R.  37. 

Trustees,  with  power  to  invest  in  funds  or  on  mortgage,  and  doing  neither, 
are  liable  for  the  amount  with  interest,  and  not  for  that,  or  its  amount  in 
stock,  at  c.  q.  t.'s  option  :  Bobinson  v.  B.,  1  D.  M.  &  G.  247  ;  Be  Campbell, 
C.  V.  0.,  1893,  W.  N.  114 ;  Shepherd  v.  Mouls,  4  Ha.  500 ;  Palmer  v. 
Wakefield,  3  Beav.  227 ;  Bees  v.  Williams,  1  D.  &  S.  314 ;  and  so  where 
meanwhile  invested  in  Exchequer  bills  :  Matthews  v.  Brise,  6  Beav.  239 ; 
and  where  stock  was  sold  for  the  purpose  of  making  the  improper  invest- 
ment, they  were  liable,  at  the  option  of  the  cs.  q.  L,  either  to  replace  the 
stock  or  account  for  the  proceeds  of  sale,  with  interest :  Phillipson  v.  Oalty, 
7  Ha.  516  ;  Be  MassingberWs  Settlement,  63  L.  T.  296,  C.  A. ;  59  L.  J.  Ch. 
107  ;  60  L.  T.  620 ;  and  see  Matthews  v.  Nicholls,  Form  7,  sup.  p.  1099. 
And  so  when  invested  on  mortgage,  where  directed  to  be  so  in  stock : 
Pride  v.  Fooks,  2  Beav.  430 ;  Lewin,  347  ;  and  only  for  the  loss  from 
buying  Bank  stock  instead  of  3J  p.  c.'s :  Hynes  v.  Bedington,  1  J.  &  L. 
589 ;  but  now  see  the  Trust  Investment  Act,  1889. 

The  original  breach  was  not  cured,  though  the  money  was  recovered, 
re-invested,  and  again  sold  out  and  then  lost :  Lander  v.  Weston,  3  Drew. 
389  ;  and  so  in  a  case  of  a  loss  traceable  to  the  unauthorized  investment : 
Fyler  v.  F.,  3  Beav.  550. 

An  investment  on  leasehold  with  only  fourteen  years  to  run,  and  small 
margin  of  value,  was  called  in  :  Pince  v.  Beattie,  11  W.  R.  979  ;  2  N.  R. 
546 ;  9  Jur.  N.  S.  1191 ;  9  L.  T.  313. 

The  liability  of  the  trustee  to  make  good  the  loss  is  not  conditional  upon 
an  option  being  given  to  him  of  taking  over  the  security:  Be  Salmon, 
Priest  V.  Uppleby,  42  Ch.  D.  351,  C.  A. ;  and  see  Be  Massingberd's  Settle- 
ment, 63  L.  T.  296,  C.  A. ;  and  new  trustees,  to  whom  the  security  is 
transferred  by  him,  may  realise  and  hold  him  liable  for  the  deficiency,  and 
may  be  justified  in  so  realising  without  notice  to  him  :  Be  Salmon,  sup. ; 
Head  v.  Gould,  [1898]  2  Ch.  250. 

But  in  an  action  by  one  trustee  against  his  co-trustee  in  the  absence  of 
the  cs.  q.  t.,  the  Court  will  not  order  realisation  merely  to  ascertain  the 
deficiency,  as  the  cs.  q.  t.  may  prefer  either  to  retain  the  securities  or  proceed 
to  a  foreclosure  :  Butler  v.  B.,  5  Oh.  D.  554 ;  7  Ch.  D.  116,  C.  A. 

When  the  trustee  is  ordered  to  replace  the  fund,  but  existing  securities  are 
retained  for  more  favourable  re -investment,  at  the  instance  of  the  cs.  q.  t., 
they  are  entitled  to  an  interim  lien  on  the  securities  :  Be  Whitdey,  W.  v. 
Learoyd,  33  Ch.  D.  347  ;  S.  G.  in  D.  P.,  Learoyd  v.  Whiteley,  12  App.  Ca. 
727. 

A  trustee  of  a  deed  of  dissolution  of  a  building  society  whose  supineness 
has  enabled  an  absconding  co-trustee  to  commit  defalcations,  does  not  by 
making  good  the  amount  lost  escape  payment  of  the  costs  of  an  action  for 
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security. 
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an  account :    Re  Second  East  Dulmch  745th,  Starr-Bowkett  Building  Soc, 
68  L.  J.  Ch.  169  ;  47  W.  R.  408. 

By  the  Trustee  Act,  1893,  s.  9,  where  a  trustee  has  improperly  advanced  Mortgage  of 
trust  money  on  a  mortgage  security,  which  would  at  the  time  of  investment  insuflScient 
have  been  a  proper  investment  in  all  respects  {i.e.,  in  all  respects  other  than  value, 
value :   Re  Walker,  W.  v.  If.,  59  L.  J.  Ch.  386 ;  62  L.  T.  449  ;   38  W.  R. 
766)  for  a  less  sum,  the  security  is  to  be  deemed  an  authorized  investment 
for  such  less  sum,  and  the  trustee  is  only  liable  for  the  difference. 

As  to  the  difficulty  attending  the  construction  of  the  section,  see  Re 
Somerset,  S.  v.  Earl  Pouleti,  [1894]  1  Ch.  231,  233,  per  Kekewich,  J.,  Lewin, 
378. 

The  burden  of  proof  is  on  the  trustee  who  seeks  ths  protection  of  the 
section  :  Jones  v.  Julian,  25  L.  R.  Ir.  45. 

A.,  a  solr,  investing  on  improper  security,  without  the  client's  knowledge,  Proof  in 
a  dividend  under  A.'s  bankruptcy  was  paid  towards  making  it  good.    The  bankruptcy, 
security  afterwards  turning  out  sufficient,  and  the  dividend  being  repaid,  it 
belonged  to  A.'s  estate,   and  not  to  subsequent  incumbrancers  on  the 
property  mortgaged :  Saivyer  v.  Goodwin,  1  Ch.  D.  351. 

The  representatives  of  a  deceased  trustee  may  be  liable  to  make  con-  Represen- 
tribution  to  the  surviving  co-trustee  in  respect  of  calls  made  on  shares  in  tatives  of 
which  the  trust  property  was  invested  in  breach  of  trust  by  both  trustees  :  deceased 
Jackson  v.  Dickinson,  [1903]  1  Ch.  947.     See  also  Re  Dive,  Dive  v  Roebmk,  trustee. 
[1909]  1  Ch.  328. 

And  as  to  what  investments  are  authorized  by  particular  words  and 
statutes,  V.  inf.,  Section  VI.,  p.  1145;  and  as  to  excuse  of  trustees  for 
breach  of  trust  under  sect.  3  of  Judicial  Trustees  Act,  1896,  v.  inf.  pp.  1110, 

nil. 

PAYMENT  OF  TKUST   FUNDS   INTO   COUKT. 

It  is  not  a  matter  of  course  to  order  payment  of  trust  funds  into  Court, 
but  a  reasonable  ground  for  making  the  order,  such  as  danger  to  the  fund, 
must  be  shown  :  Be  Braithvxiite,  B.  v.  Wallis,  21  Ch.  D.  121 ;  Ross  v.  R., 
12  Beav.  89  ;  but  see  Robertson  v.  Scott,  14  L.  T.  187  ;  and  on  the  question 
when  trust  funds  will  be  ordered  into  Court,  v.  sup.  p.  1083. 

BEEACH  OF  TRUST — ^NON- CONVERSION, 

Trustees  directed  by  the  will  to  convert  immediately  after  the  decease,  geUine  within 
so  soon  thereafter  as  they  might  see  fit,  were  liable  for  not  selling  shares  in  the  year, 
an  unlimited  bank  within  the  year :  Sculthorpe  v.  Tipper,  13  Eq.  232  ;  but 
see  Lewin,  321  ;  and  see  Qrayhurn  v.  Clarkson,  3  Ch.  605 ;  but  there  is 
no  rule  that  trustees  of  a  will  are  under  an  absolute  duty  to  call  in  invest- 
ments within  twelve  months  from  the  testator's  death,  even  though  the 
securities  (e.g.,  by  reason  of  agricultural  depression)  have  apparently  become 
insufficient :  Re  Chapman,  Cocks  v.  C,  [1896]  2  Ch.  763,  C.  A. 

Where  an  absolute  discretion  to  postpone  conversion,  or  a  special  power 
to  retain  existing  investments,  is  given,  the  ordinary  rule  as  to  conversion 
within  a  year  does  not  apply :  Re  Norrington,  Brindley  v.  Partridge,  ]  3 
Ch.  D.  654,  C.  A. ;  Cray  v.  Siggers,  15  Ch.  D.  74,  C.  A.  ;  even  though  the 
property  consists  in  part  of  shares  in  an  unlimited  co. ;  Be  Norrington,  sup. 

And  where  trustees  had  an  absolute  discretion  to  sell  or  convert  particular 
bank  shares,  they  were  not  liable  for  retaining  them  beyond  the  year,  but 
were  liable  for  other  new  shares  in  the  bank  purchased  by  themselves : 
Edwards  v.  Edmunds,  34  L.  T.  522  ;  Re  Johnson,  1886,  W.  B.  72. 

Where  trustees,  acting  honestly  and  prudently,  retain  an  authorized  Retaining 
security,  they  cannot  be  held  responsible  for  a  loss  through  fall  in  value,  authorized 
unless  wilful  default,  including  want  of  ordinary  prudence,  be  proved  :  securities. 
Re  Chapman,  sup. 

And  where  on  the  reconstruction  of  a  bank  the  old  shares  were  altered  in  Tah'ng  new 
nominal  amount,  leaving  £10  not  called  up,  new  shares  taken  by  the  shares. 
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trustoea  were  held  to  be  a  fresh  investment,  which,  not  being  authorized 
by  the  terms  of  the  will  as  had  been  the  retainer  of  the  old  shares,  must 
be  sold  :  Re  Morris,  Buchnill  v.  M.,  33  W.  R.  445 ;  64  L.  T.  388 ;  52 
L.  T.  462.  As  to  trustees  accepting  and  retaining  shares  in  a  new  co. 
expressly  formed  to  replace  an  old  oo.,  see  Re  Smith,  Smith  v.  Lewis, 
[1902]  2  Ch.  667  ;   Re  Anson's  Settlement,  Lovelace  {Earl)  v.  Anson,  [1907] 

2  Ch.  424. 

Wasting  securities,  where  there  are  persons  entitled  in  succession,  must 
be  converted  :  Howe  v.  Dartmouth,  2  L.  Ca.  Eq.  3rd  ed.  289  ;  4th,  320 ;  6th, 
321 ;  7  Ves.  137  ;  Dimes  v.  Scott,  4  Russ.  195  ;  Tichner  v.  Old,  18  Eq.  422  ; 
Re  Game,  0.  v.  Young,  [1897]  1  Ch.  881 ;  and  see  Re  HuhhiMk,  Hart  v.  Stone, 
[1896]  1  Ch.  754,  C.  A.  (where  apportionment  was  directed  of  a  sum  realized 
which  was  less  than  the  capital  advanced,  notwithstanding  a  direction  in 
the  will  that  no  property  "  not  actually  producing  income  "  should  be 
treated  as  producing  or  entitling  anyone  to  the  receipt  of  income) ;  or 
where  desirable,  the  value  is  ascertained,  and  4  p.  c.  on  that  paid  to  the 
tenant  for  life :  Re  Llewellyn,  29  Beav.  171,  and  cases  there  ;  Arnold  v. 
Ennis,  2  Ir.  Ch.  Rep.  601 ;  Hume  v.  Richardson,  4  D.  G.  E.  &  J.  29.  And, 
in  like  manner,  a  reversionary  interest  in  a  fund  must  be  converted,  although 
the  tenant  for  life  under  the  will  may  be  the  recipient  of  the  income  of  the 
fund  under  a  different  title  :  Re  Rowlls,  [1900]  2  Ch.  107,  C.  A.  The  rule 
applies  equally  to  unauthorized  securities  :  Re  Nicholson,  Ead^  v.  Nicholson, 
[1909]  2  Ch.  111. 

The  rule  does  not  apply  if,  from  discretionary  powers  being  conferred  on 
the  trustees  or  otherwise,  an  opposite  intention  appears  in  the  will : 
Thursby  v.  T.,  19  Eq.  395,  and  cases  there ;  Greaves  v.  Smith,  22  W.  R. 
388  ;  31  L.  J.  Ch.  713 ;  Gray  v.  Siggers,  15  Ch.  D.  47,  C.  A. ;  Re  Leonard, 
Theobald  v.  King,  29  W.  R.  234 ;  43  L.  T.  664 ;  but  if  the  discretion  is 
not  or  cannot  rightly  be  exercised,  the  rule  remains  applicable :  Re 
Rowlls,  sup. 

And  generally  as  to  converting  wasting  or  unauthorized  investments, 
see  Ingpen  on  Exors,  Chap,  xxxix.  sect.  2. 

If  by  the  improper  delay  in  conversion  the  trust  property  is  a  gainer, 
the  trustees  must  nevertheless  account  for  the  excess  of  income  meanwhile 
paid  to  the  tenant  for  life  without  set-ofE :  Dimes  v.  Scott,  4  Russ.  195,  208. 

Leases  held  on  absolute  trusts  for  renewal  and  payment  of  the  fines  out 
of  income  must  be  converted  if  they  cease  to  be  renewable  :  Maddy  v.  Hale, 

3  Ch.  D.  327,  C.  A.  ;  Re  Barber's  Settled  Estates,  18  Ch.  D.  624 ;  Re  Lord 
Ranelagh's  Will,  26  Ch.  D.  590  ;  secus,  where  the  trust  is  merely  permissive  : 
Morres  v.  Hodges  ;  Richardson  v.  Moore  ;  Tardijfv.  Richardson,  27  Beav. 
625,  629,  n.,  630,  n. 

The  Court  has  a  discretion  to  allow  retention  of  unauthorized  investments 
for  the  benefit  of  infants,  but  will  only  do  so  under  special  circumstances  : 
Fox  V.  Dolby,  1883,  W.  N.  29. 
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ACQUIESCENCE   AND   CONCTJBEBNCE   BY   CBSTITIS   QUE   TEUST. 

A  person  who,  having  a  partial  interest  in  the  trust  fund,  induces  the 
trustee  to  commit  a  breach  of  trust  for  his  benefit,  is  bound  to  exonerate  the 
trustee,  and  his  interef;t  in  the  trust  fund  may  be  apphed  for  that  purpose  : 
Lincoln  v.  Wright,  4  Beav.  427  ;  Raby  v.  Ridehalgh,  7  D.  M.  &  G.  104 ;  and 
is  subject  to  a  charge  for  the  amount  in  favour  of  the  trustee  •  Williams  v. 
Allen  (No.  2),  32  Beav.  650  ;  although  he  has  since  ceased  to  be  a  trustee  : 
Barralt  v.  Wyatt,  30  Beav.  442  ;  and  after  the  death  of  the  tenant  for  life  : 
Tichner  v.  OU,  18  Eq.  422  ;  secus,  when  the  beneficiary  is  a  married  woman, 
and  it  is  not  shown  that  she  was  fully  informed  of  the  state  of  the  case,  and 
really  acted  for  herself  :  Sawyer  v.  S.,  28  Ch.  D.  595,  C.  A. 

A  party  knowingly  inducing  trustees  to  commit  a  breach  of  trust,  from 
which  he  derived  a  benefit,  was  liable  :  Fyler  w.F.,Z  Beav.  550 ;  or  having 
a  claim  on  the  estate,  inducing  exors  to  hand  over  assets  to  him  improperly : 
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Comett  V.  Bdl,  1  Y.  &  C.  C.  569  ;  and  seo  Wdls  v.  Wells,  1876,  W.  N. 
227. 

In  Meyer  v.  Montriou,  9  Beav.  521,  trustees  were  declared  liable  for 
breach  of  trust,  without  prejudice  to  their  claim  against  the  tenant  for  life 
for  concurrence  ;  and  for  inquiry  respecting  trustees'  nmedy  against  such 
c.  q.  t,  see  Bachham  v.  Siddall,  1  Mao.  &  G.  607,  ei  v.  sup.  p.  1098. 

A  c.  q.  t.  who  has  consented  to  a  breach  of  trust  is  not  entitled  to  relief  Consenting  to 
as  against  the  trustee,  and  it  is  not  necessary  that  such  consent  should  be  brep,ch  o! 
in  writing  :   Fletcher  v.  Collis,  [1905]  2  Ch.  24.  trust. 

A  c.  q.  t.  receiving  income  from  an  improper  investment,  knowing  it,  had  Knowingly 
to  give  credit  for  the  excess,  but  was  not  bound,  as  to  loss  on  the  capital,  by  receiving 
laofies  or  concurrence  :   Baby  v.  Bidehalgh,  7  D.  M.  &  G.  104  ;   Baynard  v.  income  from 
Woolley,  20  Beav.  583 ;    Davies  v.  Hodgson,  25  Beav.  177  ;    Griffiths  v.  ?mproper 
Porter,  lb.  236,  244 ;   and  at  trustees'  suit :   M'Gachen  v.  Diw,  15  Beav.  ""vestment. 
84 ;  and  see  Moxham  v.  Grant,  [1899]  1  Q.  B.  480 ;  [1900]  1  Q.  B.  88,  C.  A. ; 
but  not  after  long  time,  and  being  without  blame  :  Bate  v.  Hooper,  5  D.  M. 

6  G.  338  ;  and  see  Stroud  v.  Gwyer,  28  Beav.  130,  sup.  p.  1088. 

Acquiescence  or  lapse  of  time  may  bar  the  right  to  call  for  trust  accounts  :  Acquiescence 
Bright  v.  Legerton,  2  D.  P.  &  J.  606  ;  29  Beav.  60,  n.  ;  Philips  v.  Penne-  or  laches. 
father,  Ir.  Rep.  8  Eq.  474.  Acquiescence  can  only  be  with  full  knowledge 
of  the  breach  of  trust :  Stretton  v.  Ashmall,  3  Drew.  9,  15 ;  Thompson  v. 
Finch,  8  D.  M.  &  G.  560  ;  Smethurst  v.  Hastings,  30  Ch.  D.  490  ;  and  as  to 
acquiescence  by  cs.  q,  t.,  and  the  distinction  between  what  will  exonerate 
trustees  from  an  active  breach  and  what  will  preclude  cs.  q.  t.  from  com- 
plaining of  an  omission  and  delay  to  which  they  had  contributed,  see 
Munch  V.  Cockerell,  5  My.  &  C.  180,  217  ;  9  Sim.  339  ;  Burrows  v.  Walls, 
5  D.  M.  &  G.  233 ;  Bate  v.  Hooper,  lb.  338. 

As  to  c.  q.  t.  who  was  also  trustee,  suing  for  trust  funds,  and  acquiescence, 
see  Butler  v.  Carter,  5  Eq.  276. 

As  to  reversioners  being  barred  by  acquiescence  ard  lapse  of  time,  see 
Life  Assoc,  of  Scotland  v.  Siddal,  3  D.  P.  &  J.  58. 

Accepting  from  a  trustee  security  given  him  as  an  indemnity  on  cc  m-  Waiver, 
mitting  a  breach  was  a  waiver :   Farrant  v.  Blanchford,  1  D.  J.  &  S.  107. 

Mere  quiescence  without  connivance  was  no  bar :    Phillipson  v.  Oaity, 

7  Ha.  516.  Application  by  cs.  q.  t.  on  coming  of  age  to  the  trustee  who  had 
received  the  money,  and  giving  him  time,  did  not  acquit  the  rest :  Burrows 
V.  Walls,  sup.  ;  the  trustee's  answer  alleging  assent  by  some  cs.  q.  t.,  an 
inquiry  went :  Fyler  y.  F.,Z  Beav.  550. 

A  c.  q.  t.  who,  knowing  of  a  breach  of  trust,  receives  what  he  can  "  from 
the  wreck  of  the  estate,"  does  not  thereby  waive  his  right  to  full  relief  : 
Thompson  v.  Finch,  22  Beav.  316 ;  8  D.  M.  &  G.  560 ;  Be  Cross,  Harston 
V.  Tenison,  20  Ch.  D.  109,  122,  C.  A. 

A  creditor  who  merely  abstains  from  calling  upon  exors  to  realize  is  not 
deprived  of  his  right  to  sue  for  the  devastavit ;  secus,  if  he  has  misled  the 
exors  into  parting  with  the  assets  :  Be  Birch,  Boe  v.  B.,  27  Ch.  D.  622. 

As  to  the  extent  of  the  liability  of  a  trustee  beneficiary  who  concurs  in  Trustee 
a  breach  of  trust,  see  Chillingworth  v.  Chambers,  [1896]  1  Ch.  685,  C.  A.,  beneficiary, 
and  sup.  p.  1090. 

In  Morris  v.  Livie,  1  Y.  &  C.  C.  380,  assignee  of  exor's  legacy- took  subject 
to  his  subsequent  breach  of  trust ;  and  the  assignee  of  leaseholds  given  to 
one  exor  indebted  to  the  estate  took  subject  to  such  debt :  Cole  v.  Muddle, 
10  Ha.  186 ;  Willes  v.  Greenhill,  29  Beav.  376 ;  though  in  Cole  v.  Mills, 
10  Ha.  179,  sale  of  leasehold  given  to  an  exor  indebted  to  the  estate  was 
upheld ;  and  trustees  had  a  lien  on  the  interests  (derived  through  the 
settlement)  of  a  party  indebted  to  the  trust :  Burridge  v.  Bow,  1  Y.  &  C.  C. 
183  ;  and  semhle,  though  the  settlement  were  voluntary,  if  it  had  been  so 
completed  as  to  be  enforceable  by  the  Court :  Be  Weston,  Davies  v.  Tagart, 
[1900]  2  Ch.  164 !  so  in  the  absence  of  notice  of  misfeasance  by  a  director, 
a  transferee  of  shares  from  him  acquired  a  good  title  :  Be  Goy  <fe  Co.,  [1900} 
2  Ch.  149  ;  and  where  the  fund  of  a  Deft  trustee  was  carried  to  a  separate 
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account  in  an  admon  action  the  assignee's  title  was  good,  in  the  absence 

of  specific  notice  to  him  that  the  assignor  was  indebted  to  the  estate  :  Edgar 

V.  Plomky,  [1900]  A.  C.  431,  P.  C. 

Shareholders       Directors  of  a  co.  having  to  replace  money  paid  out  of  capital  to  the 

of  "o.  shareholders  are  entitled  to  indemnity  from  them :   Moxham  v.  Grant, 

[1900]  1  Q.  B.  88,  C.  A. 
Trustee  Act,  By  the  Trustee  Act,  1893,  s.  45,  where  a  trustee  has  committed  a  breach 
1893,  s.  45.  of  trust  "  at  the  instigation  or  request,  or  with  the  consent  in  writing,  of  a 
beneficiary,"  the  Court  may  (notwithstanding  that  the  beneficiary  is  a 
married  woman  entitled  for  her  separate  use  with  or  without  a  restraint 
upon  anticipation)  make  such  order  as  shall  seem  just  for  impounding  all 
or  any  part  of  the  interest  of  the  beneficiary  by  way  of  indemnity  to  the 
trustee. 

In  order  to  bring  a  case  within  the  section  there  must  be  complicity  on  the 
part  of  the  c.  g.  t.  in  a  breach  of  trust,  not  merely  concurrence  in  an  invest- 
ment which  is,  but  is  not  known  to  him  to  be,  a  breach  of  trust :  Lewin  on 
Ti-usts,  1181,  citing  Re  Somerset,  8.  v.  Powlett,  [1894]  1  Ch.  231,  265, 
C.  A. ;  and  such  complicity  must  be  actual  and  not  constructive  only : 
Lewin,  1182 ;  Se  Somerset,  sup.  ;  and  see  Mara  v.  Browne,  [1895]  2  Ch. 
69,  93 ;  [1896]  1  Ch.  199,  C.  A. ;  Bolton  v.  Curre,  [1895]  1  Ch.  544 ;  or 
subsequently  to  the  investment  and  in  reliance  on  the  trustees  :  Henderson 
v.  H.,  2  P.  1295  (a.  of  Sess.). 

The  words  "  in  writing  "  in  the  commencement  of  the  section  refer  only  to 
the  word  "  consent,"  and  not  to  the  words  "instigation  "  or  "  request  "  : 
Ctriffith  V.  Rughes,  [1892]  3  Ch.  105 }  Be  Somerset,  sup.  ;  Mara  v.  Browne, 
sup. 

And  see,  as  to  the  effect  of  the  section  generally,  Lewin,  1181  et  seq., 
and  Ingpen  on  Exors,  578. 

As  to  the  right  of  the  trustee  to  impound  as  against  an  assignee  for 
value,  Willett  v.  Finlay,  29  L.  R.  Ir.  156,  497  ;  as  to  the  discretion  of  the 
Court  and  as  to  the  right  to  impound  where  the  interest  of  the  c.  q.  1.  is 
not  immediate,  Bolton  v.  Curre,  [1895]  1  Ch.  544,  549 ;  Fletcher  v.  Collis, 
[1905]  2  Ch.  24 ;  as  to  the  regard  to  be  paid  to  the  fact  that  the  interest 
of  a  feme  covert  is  subject  to  restraint  on  anticipation,  Oriffith  v.  Hughes, 
fiup. ;  Bolton  v.  Curre,  sup.  ;  Ricketts  v.  R.,  64  L.  T.  263 ;  and  as  to  the 
extent  of  the  liability  of  the  c.  q.  t.,  ChilUngworth  v.  Chambers,  [1896]  1  Ch. 
685,  707,  C.  A. ;  Mara  v.  Browne,  [1895]  2  Ch.  69,  92,  93  ;  and  for  a  case 
in  which  the  Court  at  the  trial  gave  leave  to  Deft  trustees,  without  going 
into  evidence,  to  apply  in  Chambers  with  reference  to  enforcing  their 
rights  (if  any)  to  indemnity  against  the  tenant  for  life.  Re  Holt,  Re  Rollaccn, 
H.  V.  H.,  [1897]  2  Ch.  525  ;  and  see  form  of  order,  sup.  p.  1078. 
Judicial  By  sect.  3  of  the  Judicial  Trustees  Act,  1896  (59  &  60  V.  c.  35),  "  If  it 

Trustees  Act,  appears  to  the  Court  that  a  trustee,  whether  appointed  under  this  Act  or 
1896-  not,  is  or  may  be  personally  liable  for  any  breach  of  trust,  whether  the 

transaction  alleged  to  be  a  breach  of  trust  occurred  before  or  after  the  pass- 
ing of  this  Act,  but  has  acted  honestly  and  reasonably,  and  ought  fairly 
to  be  excused  for  the  breach  of  trust,  and  for  omitting  to  obtain  the  direc- 
tions of  the  Court  in  the  matter  in  which  ho  committed  such  breach,  then 
the  Court  may  relieve  the  trustee  either  wholly  or  partly  from  personal 
liability  for  the  same." 

On  an  application  under  this  section,  the  Court  must  be  satisfied,  by 
proper  evidence,  that  the  trustee  has  acted  reasonably  as  well  as  honestly : 
Re  Turner,  [1897]  1  Ch.  536 ;  Re  Stuart,  [1897]  1  Ch.  583  ;  Re  De  Clifford, 
De  C.  V.  Qnilter,  [1900]  2  Ch.  707  (Form  16,  sup.  p.  1104) ;  and  the  burden 
of  showing  that  he  acted  honestly  and  "  reasonably  "  lies  on  him :  Se 
Stuart,  [1897]  2  Ch.  583 ;  National  Trustees  Co.  of  Australasia,  Ld.  v. 
General  Finance  Co.  of  Australasia,  Ld.,  [1905]  A.  C.  373. 

In  dealing  with  the  question  of  reasonableness,  the  Court  will  consider 
whether  a  prudent  man  would  have  disposed  of  the  trust  property  in  the 
manner  complained  of  if  it  had  been  his  own  :  Re  Turner,  [1897]  1  Ch.  536  ; 
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and  see  ife  Qrinderj,  [1898]  2  Ch.  593,  C.  A. ;  but  the  terms  of  the  instru- 
ment creating  the  trust  must  be  taken  into  consideration :  iJe  Mackay, 
Oriessemann  v.  Carr,  [1911]  1  Ch.  30.  The  Court  will  not  favour  a  trustee 
who,  in  making  an  investment  upon  mortgage,  has  omitted  to  obtain  a 
valuation  in  accordance  with  the  requirements  of  sect.  8  of  the  Trustee 
Act,  1893  (56  &  57  V.  c.  53),  v.  sup.  p.  1105 :  Re  Stitart,  [1897]  2  Ch.  583  ; 
or  who  never  really  considered  the  prudence  or  the  propriety  of  the  invest- 
ment or  took  proper  advice :  Chapman  v.  Browne,  [1902]  1  Ch.  785  at 
p.  804;  see  also  in  Re  Dive,  Dive  v.  Roebuck,  [1909]  1  Ch.  328 ;  Shaw  v. 
Cotes,  [1909]  1  Ch.  389;  Palmers.  Emerson,  [1911]  1  Ch.  758. 

The  Court  will  not  excuse  a  trustee  merelybecause  herelied  on  the  advice  Where  relief 
of  liis  solr  as  to  the  value  of  property  proposed  as  a  security :  Re  Stuart,  refused. 
ri897]  2  Ch.  583  ;  and  see  Re  Turner,  [1897]  1  Ch.  536  ;  or  as  to  the  shares 
in  which  the  beneficiaries  would  take  :  National  Trustees  Co.  of  Australasia, 
Ld.  V.  General  Finance  Co.  of  Australasia,  Ld.,  [1905]  A.  C.  373  ;  nor  because 
he,  being  a  layman,  has  acted  on  the  advice  of  his  co-trustee  who  is  a  solr 
(though  he  may  in  such  case  be  entitled  to  be  indemnified) :  Re  Turner, 
[1897]  1  Ch.  536 ;  and  see  Wynne  v.  Tempest,  1897,  W.  N.  p.  43 ;  nor  an 
executrix  and  trustee  who,  acting  under  the  advice  of  a  friend,  a  com- 
mission agent,  postponed  sale  of  bank  shares  and  shares  in  limited  cos. 
not  suitable  for  investment  of  trust  funds :  Re  Barker,  Ravenshaw  v.  B., 
77  L.  T.  712  ;  46  W.  R.  296. 

But  relief  has  been  granted  by  the  Court 

■ — where  trustees,  erroneously  assuming  that  they  had  a  power  of  sale.  Where  relief 
sold  leaseholds  and  thereby  diminished  the  income  of  the  tenant  for  life,  granted, 
though  the  sale  would  have  been  a  proper  one  had  they  in  fact  possessed 
a  power  of  sale  :  Perrins  v.  Bellamy,  [1899]  1  Ch.  797,  C.  A.  ; 

— and  where,  on  the  construction  of  the  will,  exors  and  trustees  reason- 
ably thought  that  it  was  not  their  duty  to  call  in  a  small  outstanding 
debt,  the  smallness  of  the  amount  being  treated  as  a  circumstance  in  their 
favour  in  considering  whether  they  ought  to  have  obtained  the  directions 
of  the  Court :  Re  Grindey,  [1898]  2  Ch.  593,  C.  A. ; 

— where  an  exor,  having  good  reason  to  suppose  that  the  estate  was 
solvent  and  of  large  amount,  paid  sums  on  account  of  income  to  maintain 
the  testator's  widow  and  family,  and  large  defalcations  by  the  testator 
afterwards  came  to  light  (relief  being  limited  to  pa3Tnents  made  before 
the  issue  of  the  writ) :  see  Re  Kay,  [1897]  2  Ch.  518 ; 

— where  an  exor,  acting  honestly  and  reasonably,  has  refrained  from 
suing  for  a  debt  which  he  bond  fide  believes  to  be  irrecoverable  :  Re  Roberts, 
76  L.  T.  479  ;  and  see  Re  Barker,  77  L.  T.  712  ;  46  W.  R.  296  ; 

— where  the  trustees  relied  on  the  false  statement  of  solrs  of  good  repute  : 
Re  De  Clifford,  sup. 

The  section  applies  to  a  devastavit  by  an  exor ;  but  the  Court  bears  in 
mind  that  a  prudent  and  reasonable  exor  ought  to  advertise  for  claims 
under  22  &  23  V.  c.  35,  as  soon  as  possible :  Re  Kay,  [1897]  2  Ch.  518  ; 
and  see  Ingpen  on  Exors,  349,  473. 

STATUTES   or  LIMITATION. 

Express  trusts  were  not  within  the  Statute  of  Limitations  :  Lemn,  1108,  Express  trust. 
1109,  1136;  and  now  by  the  Jud.  Act,  1873,  s.  25  (2),  "No  claim  of  a 
c.  q.  I.  against  his  trustee  for  any  property  held  on  an  express  trust,  or  in 
respect  of  any  breach  of  such  trust,  shall  be  held  to  be  barred  by  any 
Statute  of  Limitations  "  :  see  Edwards  v.  Warden,  1  App.  Ca.  281  ;  Smith 
V.  8.,  It.  Rep.  10  Eq.  273. 

Although  as  between  the  c.  q.  t.  and  a  stranger  the  claim  of  the  c.  q.  t.  is 
barred  by  lapse  of  time  operating  against  his  trustee,  lapse  of  time  is  no 
bar  as  between  c.  q.  t.  and  trustee  :  Re  Cross,  Harston  v.  Tenison,  20  Ch.  D. 
109,  C.  A. 

A  security  by  way  of  trust  for  sale  is  a  mortgage  for  the  purpose  of  limita- 
tions ;   but  when  the  property  has  been  sold  under  the  deed,  an  express 
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trust  arises  as  to  the  surplus  :  Looking  v.  Parker,  8  Ch.  30 ;  and  see  Ee 
Alison,  11  Ch.  D.  284,  C.  A. ;  Rochefoucauld  v.  Boustead,  [1897]  1  Ch. 
196,  C.  A. ;  Be  Metropolis  and  Counties  Perm.  Inv.  Build.  Soc.,  [1911] 
1  Ch.  698, 

An  exor  who  merely  retains  the  testator's  estate  after  paying  the 
debts  and  funeral  and  testamentary  expenses  is  not  necessarily  an  exprees 
trustee  for  the  beneficiaries  :  Re  Mackay,  M.  v.  Gould,  [1906]  1  Ch.  25. 
And  a  mortgagee  selling  under  the  ordinary  power  of  sale  is  not  an  express 
trustee  of  the  ascertained  surplus  proceeds :  Banner  v.  Berridge,  1 8  Ch.  D.  254. 

By  the  Real  Property  Limitation  Act,  1874  (37  &  38  V.  o.  57),  s.  8, 
no  action  shall  be  brought  to  recover  any  sums  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out  of 
any  land  or  rent  at  law  or  in  equity  or  an}'  legacy,  but  within  twelve  years 
next  after  a  present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  for  the  same,  unless  seme 
part  of  the  principal  or  interest  thereon  shall  have  been  paid  or  an  acknow- 
ledgment given  in  writing  in  the  meantime.  Under  this  section  a  claim 
by  a  testator's  daughter  against  the  exor  of  her  mother,  who  was  the 
sole  executrix  of  the  testator  in  respect  of  a  share  of  the  testator's  estate, 
was  held  statute  barred :   Re  Mackay,  M.  v.  Gould,  [1906]  1  Ch.  25. 

Under  an  express  trust  to  pay  legacies  from  land,  the  claim  was  not 
barred  by  the  statute  as  against  the  trustee's  estate :  Watson  v.  Saul, 
1  Giff.  188  ;  5  Jur.  N.  S.  404 ;  Obee  v.  Bishop,  1  D.  F.  &  J.  137  ;  and,  by 
the  Real  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  s.  10,  no  action 
shall  be  brought  to  recover  any  money  or  legacy  charged  on,  or  pajable 
out  of,  land  or  rent  secured  by  express  trust,  or  to  recover  any  arrears  of 
rent,  or  of  interest  in  respect  of  any  money  or  legacy  so  charged  or  payable, 
and  so  secured,  except  within  the  time  within  which  the  same  would  be 
recoverable  if  there  were  not  any  such  trust.  Under  this  section,  if  an 
annuity  secured  by  an  express  trust  has  remained  unpaid  for  more  than 
twelve  years,  no  arrears  can  be  recovered,  but  the  right  to  future  payments 
is  not  affected :   Hughes  v.  Coles,  27  Ch.  D.  231. 

Wliether  an  express  trust  is  necessarily  confined  to  one  in  writing,  qucere  : 
Re  Sands  to  Thompson,  22  Ch.  D.  614,  617,  per  Fry,  J.,  observing  on  Petre 
V.  P.,  1  Drew.  371. 

A  resulting  trust  for  the  heir-at-law,  aiising  on  the  face  of  the  will,  is  an 
express  trust  within  3  &  4  W.  IV.  c.  27,  s.  25  :  Patrick  v.  Simpson,  24  Q.  B. 
D.  128. 

A  conveyance  of  land  to  trustees  for  a  term  of  years  upon  trust  to  raise 
specific  sumsof  money  is  an  express  trust  within  sect.  lOof  the  Real  Property 
Limitation  Act,  1874  (37  &  38  V.  c.  57) :  Williams  v.  W.,  In  re  Hartley,  W. 
V.  Jones,  [1900]  1  Ch.  152 ;  and  the  right  to  raise  one  of  the  sums  when 
the  statute  has  run  in  respect  to  it  is  not  preserved  by  the  success  of  an 
action  in  respect  of  the  other  sum  :  Williams  v.  W.,  In  re  Hartley,  W.  v. 
Jones,  [1900]  1  Ch.  152. 

A  claim  against  an  exor  personally  for  a  devastavit  is  barred  after  six 
years  :  Re  Gale,  Blake  v.  O.,  22  Ch.  D.  820 ;  Re  Hyatt,  Bowles  v.  H.,  38 
Ch.  D.  609  ;  Thorne  v.  Kerr,  2  K.  &  J.  54 ;  Lacons  v.  Warmoll,  [1907]  2 
K.  B.  350  ;  though  he  may  be  liable  after  that  period  for  breach  of  tii  st 
in  an  action  for  admon  of  the  estate  :  Re  Marsden,  Bowden  v.  Layland, 
26  Ch.  D.  783  ;  Re  Baler,  Collins  v.  Rhodes,  20  Ch.  D.  230,  C.  A. ;  Re 
Birch,  Roe  v.  B.,  27  Ch.  D.  622  ;  but  see  the  Trustee  Act,  1888,  s.  8,  inf.  ; 
and  an  exor  cannot,  when  called  upon  to  account,  set  up  his  own  devastavit 
as  a  defence  and  then  claim  the  benefit  of  the  Statute  of  Limitations : 
Re  Hyatt,  sup.  ;  Lacons  v.  Warmoll,  sup. ;  and  see  Ingpen  on  Exors,  403. 

As  to  trustee's  exor  claiming  tlie  statute,  Brittlehank  v.  Goodwin,  5  Eq. 
545  ;  Char.  Commrs.  v.  Wybrants,  2  J.  &  Lat.  182 ;  Banner  v.  Berridge, 
18  Ch.  D.  254 ;  Churcher  v.  Martin,  42  Cli.  D.  312 ;  Re  Mackay,  sup. ;  ard 
that  the  trusteeship  of  exors  created  by  the  Executors  Act,  1830  (11  G.  IV. 
&  1  W.  IV.  c.  40),  does  not  constitute  exors  exprees  trustees.  Re  lary ; 
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Royal  General  Theatrical  Fund  Assoc,  v.  Kydd,  [1899]  2  Ch.  149  ;  and  as 
to  what  is  an  express  trust,  Mutlow  v.  Bigg,  18  Eq.  246 ;  Lewin,  1125  ; 
Re  Davis,  [1891]  3  Ch.  119,  C.  A. ;  Re  Barker,  Buxton  v.  Campbell,  [1892] 
2  Ch.  491 ;  Soar  v.  Ashwell,  [1893]  2  Q.  B.  390,  C.  A. ;  Rochefoucauld  v. 
Boustead,  [1897]  1  Ch.  196,  C.  A. ;  Trevor  v.  Hutchins,  76  L.  T.  183 ;  Ih. 
636,  C.  A. ;  Re  Dixon,  Heynes  v.  D.,  [1900]  2  Ch.  561  ;  and  as  to  the 
extension  of  the  doctrine  of  express  trust  to  cases  in  which  persons  assume 
to  act  as  trustees,  or  knowingly  receive  trust  money,  so  that  a  denial  of 
trusteeship  by  them  would  be  fraudulent,  see  Soar  v.  Ashwell,  sup. ;  Roche- 
foucauld V.  Boustead,  [1897]  1  Ch.  196,  C.  A. ;  Re  Dixon,  sup.  ;  North 
American  Land  and  Timber  Co.,  Ld.  v.  Watkins,  [1904]  2  Ch.  233. 

As  to  implied  trusts  being  barred   by  lapse  of   time,  see  Henderson  v.  Implied 
Atkins,  28  L.  J.  Ch.  913  ;  Re  Davis,  Evans  v.  Moore,  [1891]  3  Ch.  119,  C.  A.  trusts. 

As  to  the  distinction  between  a  mere  charge  and  an  express  trust,  and  Digtinotion 
that  a  charge  in  form  may  be  an  cypress  trust  in  fact,  as  in  the  case  of  a  between 
charge  coupled  with  a  duty,  see  Cunningfutm  v.  Foot,  3  App.  Ca.  974 ;  charge  and 
Lewin,  1127,  1128,  1129.  trust. 

Administratrix  also  c.  q.  t.  was  entitled  after  twenty-seven  years,  and  j^jjmor  also 
a  failure  to  prove  for  it  under  a  decree,  to  a  sum  of  trust  money  properly  ^  „  ,;_ 
lent  to  her  intestate,  and  covenanted  by  him  to  be  paid  :  Coxwell  v.  Frank- 
linsky,  12  W.  R.  1072 ;   II  L.  T.  153. 

Moneys  received  by  a  solr  for  a  client  are  not  held  on  an  express  trust :  Solr  and 
Watson  v.  Woodman,  20  Eq.  721  ;  secus  where  received  under  a  power  of  client, 
attorney  :  Burdick  v.  Garrick,  5  Ch.  233  ;  or  where  the  solr  has  received 
the  money  knowing  that  it  was  bound  by  a  trust :  Re  Bell,  Lake  v.  B., 
34  Ch.  D.  462 ;  Soar  v.  Ashwell,  [1893]  2  Q.  B.  390,  C.  A. ;  and  see  Re 
Dixon,  sup.  ;  so  that  the  relation  of  trustee  and  c.  q.  t.  is  thus  superadded 
to  that  of  principal  and  agent :  Power  v.  P.,  13  L.  R.  Jr.  281. 

A  person  who  had  received  rents  ostensibly  as  agent  for  the  true  heir, 
when  ascertained,  was  held  to  have  constituted  himself  a  trustee,  so  that 
the  Statute  of  Limitations  would  not  run  in  his  favour  as  against  the 
heir :  Lyell  v.  Kennedy,  14  App.  Ca.  437  ;  and  see  Lewin,  1166. 

Where  a  trustee  receives  money  not  belonging  to  the  c.  q.  t.,  but  which  Trustees  re- 
the  c.  q.  t.  can  claim  as  his  own  on  the  ground  of  fraud  (e.g.,  where  a  ceiving  bribes, 
director  receives  a  bribe),  the  statute  will  run  from  the  time  when  the  fraud  ^c. 
was  discovered  :   Met.  Bank  v.  Heiron,  5  Ex.  D.  319,  C.  A. 

And  in  favour  of  directors  who  pay  dividends  out  of  capital,  the  statute  Dividends 
will  not  run  so  long  as  they  continue  in  oifice  ;  Re  Sharpe,  Masonic  Life  Ass.  paid  out 
V.  Sharpe,  [1892]  1  Ch.  154,  C.  A. ;  Flitcroft's  Case,  Re  Exchange  Bkg.  Co.,  of  capital. 
21  Ch.  D.  519,  C.  A. 

Where  a  right  of  contribution  between  co-trustees  arises  by  reason  of  a  Right  to 
breach  of  trust  {v.  sup.  p.  1090),  as  they  are  in  the  position  of  sureties  contribution. 
inter  se,  the  principle  of  Wolmershausen  v.  Gullick,  [1893]  2  Ch.  514,  applies, 
and  time  does  not  begin  to  run  as  between  them  until  the  claim  of  the 
c.  q.  t.  has  been  established  against  them :    Robinson  v.  Harkin,  [1896] 
2  Ch.  415. 

In  a  suit,  after  long  time,  and  the  death  of  all  the  trustees,  as  to  breoch  Lapse  of  time, 
of  trust,  inquiries  only  were  directed,  and  the  Master  was  to  report  specially, 
if  unable  to  proceed  :   Kirkman  v.  Booth,  11  Boa  v.  273,  282. 

As  to  how  far  lapse  of  time  is  a  defence,  see  Bright  v.  Lcgerton,  2  D.  F.  & 
J.  606  ;  Woodhouse  v.  W.,  8  Eq.  514  ;  Sleeman  v.  Wilson,  13  Eq.  36  ;  Re 
Sharpe,  sup.  ;  and  that  mere  lapse  of  time  is  not  per  se  a  bar  in  a  case  of 
express  trust,  see  Rochefoucauld  v.  Boustead,  [1897]  1  Ch.  196,  C.  A.  A  bill 
for  account,  filed  twenty  years  after  the  estate  had  been  distributed,  was 
dismissed,  but  without  costs,  the  trustees  having  no  accounts  or  vouchers  : 
Payne  v.  Evens,  18  Eq.  356. 

By  the  Real  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  s.  1,  which  Real  Fro- 
came  into  operation  on  the  1st  Jan.  1879,  the  usual  time  for  barring  actions  perty  Limita- 
as  to  land  is  reduced  from  twenty  years  to  twelve,  and  the  other  periods  are  j'a74.       ' 
similarly  shortened. 
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TRUSTEE   ACT,    1888,   SECT.   8. 

By  the  Trustee  Act,  1888,  s.  8,  in  any  action  or  other  proceeding  after  1st 
Jan.  1890,  against  a  trustee,  or  person  claiming  througli  liim,  to  recover 
money  or  other  property,  and  to  which  no  existing  Statute  of  Limitations 
applies,  "  except  where  the  claim  is  founded  upon  any  fraud  or  fraudulent 
breach  of  trust,  to  which  the  trustee  was  party  or  privy,  or  is  to  recover 
trust  property,  or  the  proceeds  thereof,  still  retained  by  the  trustee,  or  pre- 
viously received  by  him  and  converted  to  his  use,"  the  Deft  is  enabled  "  to 
plead  the  lapse  of  time  as  a  bar  in  the  like  manner  and  to  the  like  extent  as 
if  the  claim  had  been  against  him  in  an  action  for  money  had  and  received  "  ; 
but  there  is  a  proviso  that  the  statute  is  not  to  begin  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  beneficiary  shall  be  an 
interest  in  possession. 

As  to  the  effect  of  the  section,  see  Lewin,  1137  et  seq. ;  Ingpen  on  Exors, 
581.  It  is  available  in  aid  of  a  trustee  against  whom  an  action  is  brought 
in  respect  of  investments  negligently  made,  or  neglect  to  convert  trust 
property,  or  other  improper  dealing  therewith,  more  than  six  years  pre- 
viously :  Re  Boioden,  Andrew  v.  Cooper,  45  Ch.  D.  444,  per  Fry,  L.  J. ; 
He  Swain,  8.  v.  Bridgeman,  [1891]  3  Ch.  233  ;  or  failure  to  call  the  same 
in  :  Ee  Taylor,  AtJcinson  v.  Lord,  81  L.  T.  812 ;  payment  of  annuities  in 
full  without  allowing  for  income  tax,  except  in  the  ease  of  those  trustees 
who  were  also  annuitants  :  Re  Sharp,  Riclcett  v.  Rickett,  [1906]  1  C!h.  793  ; 
and  as  to  the  meaning  of  the  expression  "  converted  to  his  use,"  see  Moore 
V.  Knight,  [1891]  1  Ch.  547  ;  Mara  v.  Broiime,  [1895]  2  Ch.  69,  87,  88 ; 
Re  Ourney,  Mason  v.  Mercer,  [1893]  1  Ch.  590,  where,  in  the  absence  of 
fraud,  a  trustee  who  had  advanced  funds  to  a  mortgagor  to  pay  off  a  debt  to 
a  bank  in  which  the  trustee  was  a  partner  was  entitled  to  set  up  the  statute  ; 
see  also  Re  Timmis,  Nixon  v.  Smith,  [1902]  1  Ch.  176. 

A  trustee  will  not  be  deprived  of  the  benefit  of  the  section  because  the  Pit 
has  been  defrauded  by  some  other  person  in  respect  of  the  matter  com- 
plained of :  Thome  v.  Heard,  [1894]  1  Ch.  599,  C.  A. ;  [1895]  A.  C.  495, 
H.  L. 

As  to  cases  to  which  no  "  existing  statute  of  limitations  "  is  applicable, 
see  Re  Swain,  [1891]  3  Oh.  233  ;  Robinson  v.  HarUn,  [1896]  2  Ch.  415 ; 
Be  Timmis,  sup. 

The  words  "  still  retained  "  are  to  be  referred  to  the  point  of  time  at  which 
the  action  for  breach  of  trust  is  brought :  Thorne  v.  Heard,  [1894]  1  Ch. 
606,  613 ;  [1895]  A.  C.  503  ;  and  see  How  v.  Earl  Winterton,  [1896]  2  Ch. 
626,  C.  A. ;  Be  Page,  [1893]  1  Ch.  304 ;  Re  Timmis,  sup. 

Where  a  husband  forcibly  retained  the  money  of  his  wife,  who  did  not 
acquiesce  in  the  retention,  the  case  was  held  to  fall  within  the  second 
exception  :    Wassell  v.  Leggatt,  [1896]  1  Ch.  554. 

A  director  of  a  co.  who  misapplies  moneys  of  the  co.  which  have  come  to 
his  hands  is  a  trustee  within  the  section  :  Re  Lands  Allotment  Co.,  [1894] 
1  Ch.  616,  C.  A. ;  and  Re  Sharpe,  [1892]  1  Ch.  154,  C.  A. ;  but  not  so  a 
trustee  in  bankruptcy  :  Re  Cornish,  [1896]  1  Q.  B.  99,  C.  A. ;  and  see  Re 
Mansel,  1892,  W.  N.  32. 

Where  each  of  three  trustees  was  entitled  to  receive  a  quarter  of  the 
trust  estate  and  had  improperly  paid  away  the  remaining  quarter,  they 
could  not  be  held,  either  collectively  or  individually,  to  have  converted  any 
part  of  the  trust  estate  to  their  or  his  own  use  within  the  meaning  of  the 
statute  :  Re  Timmis,  sup. 

Time  under  the  statute  begins  to  run  when  the  breach  of  trust,  as  by 
improper  investment  or  otherwise,  is  committed  :  Thome  v.  Heard,  [1894] 
1  Ch.  599,  605 ;  Moore  v.  Knight,  [1891]  1  Ch.  547 ;  Re  Swain,  [1891] 
3  Ch.  233 ;  except  only  in  the  case  of  concealed  fraud,  when  time  runs 
from  the  discovery  of  the  fraud  under  the  doctrine  of  equity  adverted  to 
in  Lewin,  1143,  1146,  1150. 

By  virtue  of  the  proviso  above  stated,  it  may  occur  that  a  tenant  for  life 
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is  barred  by  the  lapse  of  six  years  from  the  time  when  a  breach  of  trust  Was 
committed,  but  that  those  in  remainder  are  still  entitled  to  sue  :  see  Re 
Somerset,  [1894]  1  Ch.  231,  C.  A. ;  (see  form  of  judgment,  sup.  p.  1101) ; 
Re  Turner,  [1897]  1  Ch.  536  ;  Want  v.  Campain,  9  Times  L.  E.  254 ;  (see 
form  of  judgment,  sup.  p.  1100) ;  Collings  v.  Wade,  [1896]  1  I.  R.  340,  352. 

Where  a  married  woman  was  entitled  under  a  settlement  to  an  interest 
during  the  joint  lives  of  herself  and  her  husband,  and  also  under  a  resulting 
trust  to  a  reversionary  life  interest  after  the  decease  of  her  husband,  the 
last-mentioned  interest  did  not  become  an  "interest  in  possession  "  until 
the  death  of  the  husband :  Mara  v.  Broume,  [1895]  2  Ch.  69,  per  North,  J. ; 
S.  O.,  [1896]  1  Ch.  199,  C.  A. 

Payment  of  interest  in  respect  of  an  improper  investment  by  the  trustees 
to  the  tenant  for  life  cannot  be  treated  as  an  admission  by  them  of  liability, 
so  as  to  deprive  them  of  the  benefit  of  the  statute :   Re  Somerset,  [1894] 

1  Ch.  231,  C.  A. 

Whether  this  section  applies  to  the  case  of  an  exor  who  has  committed 
devastavit,  see  Lacons  v.  Warmoll,  [1907]  2  K.  B.  350. 

As  to  admission  of  existence  of  capital  fund,  see  Re  Fountainc,  Fountaine 
V.  Lord  Amherst,  [1909]  2  Ch.  382. 

As  to  accounts  kept  by  trustee's  solicitor's  firm  being  evidence  against 
trustee,  see  Re  Fountaine,  sup. 

MARRIED   WOMEN. 

As  to  whether  a  married  woman  can  lose  her  rights  by  lapse  of  time  and 
acquiescence  in  breaches  of  trust,  see  Derbishire  v.  Home,  3  D.  M.  &  G.  80  ; 
Davies  v.  Hodgson,  25  Beav.  177  ;  and  see  Conquest's  Case,  1  Ch.  D.  334. 

With  respect  to  property  as  to  which  she  is  restrained  from  anticipation, 
she  cannot  waive  her  rights  by  consenting  to  or  urging  the  breaches  : 
Smith  V.  French,  2  Atk.  243 ;  Fletcher  v.  Green,  33  Beav.  426 ;  or  by 
admission :  Lady  Bateman  v.  Faber,  [1898]  1  Ch.  144,  C.  A.  ;  even  where 
she  has  been  guilty  of  fraud :  Cahill  v.  C,  8  App.  Ca.  420,  427  ;  Cahill  v. 
Martin,  5  L.  R.  Ir.  227  ;  7  L.  R.  Ir.  361 ;  Re  Olanvill,  Ellis  v.  Johnson, 
31  Ch.  D.  532,  C.  A. ;  Stanley  v.  S.,  7  Ch.  D.  589 ;  Thomas  v.  Price,  46 
L.  J.  Ch.  761 ;  secus,  where  she  has  confirmed  the  consent  after  her  husband's 
death  :  Smith  v.  French,  sup. ;  but  she  may  be  bound  under  the  Trustee 
Act,  1893,  s.  45,  sup.  p.  1110. 

But  as  to  separate  property  which  she  has  power  to  dispose  of,  she  can  be 
barred  by  acquiescence :   Jones  v.  Higgins,  2  Eq.  538  ;  Rowley  v.  Vnwin, 

2  K.  &  J.  1?8  ;  and  see  Lewin,  1200,  1201,  and  the  Court  can,  on  behalf  of 
a  married  woman  entitled  in  reversion,  consent  to  a  compromise  of  the 
suit  to  repair  a  breach  :    Wall  v.  Rogers,  9  Eq.  58, 


Section  III. — Breach  of  Trust — Wilful  Default — Charging 

■WITH  Interest  or  Profits. 

1.  Inquiry  as  to  Wilful  Default — Bankrupt  Trustee. 

Order  that  the  following  &c.  :- — 1.  An  account  of  such  of  the 
moneys  or  funds  comprised  in  the  indenture  dated  &c.,  or  from  time 
to  time  subject  to  the  trusts  thereof,  as  have  been  possessed  or  re- 
ceived by  the  Deft  C.  [bankrupt],  or  by  any  person  &c.,  or  which 
might  without  his  wilful  (neglect  or)  default  have  been  so  possessed 
or  received,  and  of  his  dealings  with,  and  investments  of,  such  moneys 
or  funds,  and  of  his  application  and  disposition  thereof,  and  of  the 
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dividends,  interest,  and  annual  proceeds  thereof ;  2.  An  inquiry 
whether  anything  and  what  is  due  from  the  Deft  or  his  estate  in  re- 
spect thereof. — Adjourn  &c. — Welch  v.  Chandler,  M.  E.,  10  March, 
1857,  B.  763. 

For  decree  setting  aside  a  lease  renewed  by  a  trustee  in  his  own  name, 
with  an  account  of  profits,  and  charging  wilful  default,  see  Griffin  v,  6,, 
Seh.  &  L.  354 ;  and  for  similar  decrees  (with  allowance  for  improvement). 
Drew  V.  Power,  lb.  198  ;  Molloy  v.  Irwin,  lb.  314,  et  v.  inf.  p.  1122.  For 
Forms  of  Orders  charging  wilful  default  generally,  see  Chap.  XLIV., 
"  Administration." 

2.  Further  Order  for  leave  to  prove  for  the  Balance. 

Order  that  the  Pit  be  at  liberty  to  go  in  and  prove  against  the 
estate  of  the  Deft  C,  the  bankrupt,  under  the  adjudication  in  bank- 
ruptcy against  the  said  Deft,  for  the  sum  of  £ — ,  the  balance  appearing 
by  the  Master's  said  certificate  dated  &c.,  to  be  due  from  him  or  his 
estate  in  respect  of  the  money  or  funds  comprised  in  the  indenture 
dated  &c.,  or  at  any  time  subject  to  the  trusts  thereof,  and  also  for 
the  dividends,  interest,  and  annual  proceeds  thereof,  and  for  the  Pit's 
costs  in  this  action,  to  be  taxed  &c. ;  but  so  as  not  to  disturb  any 
dividend  already  declared. — Liberty  to  apply. — Welch  v.  Chandler, 
M.  E.,  16  Feb.  1858,  B.  599. 

3.  Inquiry  if  Executors  migM  have  recovered  Trust  Moneys. 

An  inquiry  what  part  of  the  personal  estate  comprised  in  and 
assigned  by  the  indenture  of  settlement  dated  &c.  came  to  the  hands 
of  S.  and  E.,  the  trustees  of  the  said  settlement,  and  what  funds  were 
in  the  hands  of  the  said  trustees  at  the  death  of  E.,  the  testatrix  in 
&c.,  and  what  has  become  of  all  such  funds  as  came  to  the  hands  of 
the  said  trustees,  and  whether  the  same  or  any  and  which  of  them 
might  have  been  recovered  from  the  said  trustees  by  M.  and  T.,  the 
exors  of  the  said  E.,  after  the  decease  of  the  said  E. — Taylar  v. 
Millington,  V.-C.  W.,  20  Jan.  1857,  B.  646. 

4.  Trustee  to  bring  into  Court   Trust  Funds  misappropriated  by 

Insolvent  Co-trustee,  with  Interest,  and  to  prove  against  his 

Estate. 

Order  that  the  Deft  F.  do,  on  or  before  &c.  (or  subsequently  &c.), 

lodge  in  Court,  as  directed  in  the  schedule  hereto,  the  sum  of  £1500, 

together  with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  from 

the  —  day  of  — ,  the  date  of  the  issue  of  the  writ ;  but  the  said  Deft 

is  to  be  at  liberty  to  prove  for  the  amount  so  to  be  paid  by  him  against 

the  estate  of  the  Deft  H.  [insolvent]. — [Add  Lodgment  Schedule.] — See 

Thompson  v.  Finch,  M.  E.,  18  AprU,  1856,  B.  945 ;  S.  C,  22  Beav. 

31G ;  8  D.  M.  &  G.  560. 

As  to  liability  of  exors  and  trustees  for  the  acts  and  defaults  of  each 
other,  V.  sup.  p.  1083.     As  to  rate  of  interest,  v.  p.  1123. 


SECT.  III.]  Wilful  Default,  &c.  1117 

5.  Inquiry  as  to  Employment  of  Balances. 

"  An  inquiry  tow  and  in  what  manner  the  personal  estate  of  the 
testator  possessed  by  (come  to  the  hands  of)  the  Deft  C.  has  been 
employed  by  him,  and  what  balances  in  respect  thereof  have  remained 
in  his  hands,  and  duringwhat  times  respectively." — Mumfordv.  Cooke, 
M.  R.,  3  Dec.  1807,  B.  81 ;  Wijeth  v.  Hill,  V.-C.  M.,  2  Nov.  1871,  B. 
2657. 

6.  Inquiry  as  to  Executor's  Balances. 

An  inquiry  whether  the  Deft  [exor  and  trustee]  has  from  time  to 
time  had  any  and  what  balances,  part  of  the  testator's  assets,  in  his 
hands  ;  And  if  so,  during  what  time  and  under  what  circumstances. — 
White  V.  King,  V.-C.  K.,  18  Feb.  1862,  B.  331 ;  Gee  v.  Maliood,  L.  JJ. 
for  V.-C.  W.,  24  Feb.  1873,  A.  712. 

7.  Interest  on  Balances  left  in  Bankers'  Hands. 

"  Declare  that  the  Defts  W.  and  L.,  the  exors  of  the  will  of  the 
testatrix,  are  to  be  charged  with  interest  at  the  rate  of  [£3]  p.  c. 
per  ann.  on  the  sum  of  £ — ,  the  balance  in  their  hands  on  account  of 
the  general  personal  estate  of  the  testatrix  on  the  —  day  of  — ,  being 
one  year  from  the  death  of  the  testatrix,  from  that  day  up  to  the  time 
of  payment,  and  on  the  respective  sums  of  &c.,  the  respective  balances 
in  the  hands  of  the  last-named  Defts,  on  account  of  the  general  per- 
sonal estate  of  the  testatrix  since  the  said  —  day  of  —  up  to  the  time 
of  payment,  and  interest  on  the  sum  of  £ —  at  the  same  rate,  from  the 
—  day  of  —  to  the  time  of  payment  thereof,  which  sum  was  received 
by  the  last-named  Defts  in  respect  of  L.'s  mortgage  ;  And  Declare, 
that  the  Defts  are  entitled  to  retain  the  interest  which  has  from  time 
to  time  been  allowed  by  the  bankers  of  such  Defts  on  account  of  the 
money  in  their  hands,  forming  part  of  the  general  estate  of  the 
testatrix  ;  And  order  that  W.  and  L.  do,  on  or  before  the  —  day  of  — 
(or  subsequently  &c.),  lodge  in  Court  &c.,  the  total  amount  due  from 
them  in  respect  of  interest  on  the  before-mentioned  balances,  and  on 
the  said  sum  of  £ —  as  aforesaid." — [Add  Lodgment  Schedule.] — See 
Williams  v.  W.,  L.  JJ.,  23  April,  1853,  B.  729. 

8.  Interest  on  Balances  retained  since  last  Order. 

Order  that  the  following  &c.  :  1.  An  inquiry  whether  any  and 
what  balances  have,  since  the  date  of  the  order  dated  &c.,  been  im- 
properly retained  by  the  Pits,  the  exors  of  the  will  of  the  testator,  in 
their  hands  belonging  to  his  estate ;  And  it  is  ordered  that  interest 
be  computed  on  such  balances  (if  any)  at  the  rate  of  [£3]  p.  c.  per  ann., 
from  the  end  of  each  year  since  the  date  of  the  said  order  ;  And  it  is 
ordered  that  the  Pits  be  charged  with  the  total  amount  due  in  respect 
of  such  intetest."— Butler  v.  Lowe,  V.-C.  K.,  6  Aug.  1857,  A.  1466. 
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9.  Direction  for  Annml  Rests  and  Compound  Interest. 

Accounts  of  personalty — "  And  it  is  ordered  that  the  balance  of 
the  residuary  personal  estate  of  the  testator  in  the  hands  of  the 
Deft  W.,  at  the  death  of  C.  [the  life  tenant],  be  ascertained ;  And  it 
it  ordered  that  annual  rests  be  made  of  the  clear  balance  of  such 
personal  estate  in  the  hands  of  the  Deft  W.  since  the  death  of  the 
said  C. ;  And  it  is  ordered  that  interest  be  computed  on  the  balance 
which  shall  be  ascertained  as  aforesaid  at  the  rate  of  £5  p.  c.  per  ann., 
and  in  making  such  annual  rests  (except  the  first)  the  interest  of  each 
preceding  balance  is  to  be  included  in  the  balance  then  stated,  so  as 
to  charge  the  said  Deft  with  compound  interest  thereon." — Account 
of  rents  and  profits  siuce  the  death  of  the  said  C.  received  by  Defts  W. 
and  S.  &c. ;  "  And  in  taking  such  account,  annual  rests  are  to  be 
made  of  the  clear  balance  of  such  rents  and  profits  in  the  hands  of 
the  Deft  W.  ;  And  it  is  ordered  that  interest  be  computed  on  such 
respective  balances  at  the  rate  of  £5  p.  c.  per  ann. ;  And  in  making 
such  annual  rests  (except  the  first)  the  interest  of  each  preceding 
balance  is  to  be  included  in  the  balance  then  stated,  so  as  to  charge 
the  said  Deft  W.  with  compound  interest  thereon." — Cotham  v.  West, 
M.  E.,  21  Feb.  1837,  A.  426  ;  1  Beav.  381. 

This  form  was  approved  in  HeigMngton  v.  Grant,  5  My.  &  C.  268. 

For  inquiry  what  balances  remained  in  the  hands  of  the  Deft  at  the  end 
of  twelve  months  after  the  testator's  death,  and  at  the  end  of  each  year, 
after  giving  credit  for  sums  paid  or  advanced  in  the  admon  of  the  estate, 
with  interest  at  £4  p.  c.  on  the  balances  at  the  end  of  each  year,  with 
annual  rests,  and  the  Deft  to  be  charged  accordingly,  see  Knott  v.  Cottee, 
M.  R.,  12  March,  1852,  A.  945  ;  16  Beav.  77  ;  ioWovdng  HeigMngton  v.  Grant, 
sup.,  except  as  to  interest  at  £5  p.  c. ;  but  see  Cotham  v.  West,  sup.  Form  9. 

For  similar  account  against  two  exors,  with  interest  at  £4  p.  c,  and  half- 
yearly  rests,  see  Smith  v.  Wilkinson,  L.  C,  9  Feb.  1798,  B.  363. 

For  decree  charging  exor  with  interest  at  £4  p.  c.  on  balances,  mixed  with 
his  own  moneys  at  his  banker's,  though  retained  to  pay  a  debt  beheved  to 
be  due,  except  so  far  as  it  proved  to  be  actually  payable,  and  declaring 
that  such  interest  may  be  distributable  as  income  of  the  testator's  estate, 
see  Melland  v.  Gray,  2  Col.  302. 

For  order  where  Deft,  an  exor,  and  his  oo-Def  b,  exor  of  a  deceased  exor, 
were  charged  with  interest  at  £5  p.  c.  on  balances  in  the  hands  of  the  exors, 
or  either  of  them,  at  the  end  of  each  year  since  the  testator's  death,  with 
annual  rests ;  but  the  amounts  paid  in  each  year  for  maintenance  of  an 
infant  legatee,  and  for  funeral  expenses  of  another  legatee,  on  account  of 
their  legacies,  to  be  allowed ;  such  Defts  to  pay  Pit's  costs  of  the  inquiries 
for  charging  them  with  interest,  and  ascertaining  the  balances,  and  con- 
sequent thereon,  see  Bicclc  v.  Boioker,  M.  R.,  11  July,  1836,  A.  1094. 

For  direction  that  Deft  must  be  charged  with  interest  at  £4  p.  c.  per  ann. 
on  proceeds  of  stock  (Pit's  specific  legacy)  sold  out  by  trustee,  from  the 
date  of  the  sale,  and  on  the  dividends  then  received,  with  an  inquiry  as  to 
the  exact  balance  due  with  simple  interest,  and  direction  for  allowance  of 
costs  in  a  former  suit  as  between  party  and  party  only,  and  deduction  of 
the  proportion  to  be  borne  by  the  other  specific  legacies,  and  Deft  to  be 
charged  with  compound  interest  on  the  balance  at  4  p.  c.  per  ann.,  with 
annual  rests,  from  date  of  certificate  of  costs  in  the  former  suit,  see  Walrond 
V.  W.,  M.  R.,  18  June,  1861,  B.  914 ;  29  Beav.  586. 

For  decree  declaring  the  exors  of  an  exor  trustee  chargeable  with  interest 
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on  money  retained  by  him  for  his  own  use  under  a  mistake  as  to  liis  light, 
and  for  payment  without  interest  (but  see  Be  Hulkes,  Powell  v.  H.,  33 
Ch.  D.  552),  of  sums  by  the  same  mistake  of  law  paid  to  other  persons, 
see  Saltmarsh  v.  Barrett,  M.  R.,  20  June,  1862,  B.  1095 ;  S.  C,  31  Beav. 
349  ;  and  see  Exp.  Ogle  and  Pilling,  8  Ch.  711. 

10.  Employment  of  Assets  in  Trade — Defendant  charged  with  Profits 

or  Interest. 
Declare  that  the  Defts  F.,  B.,  and  G.  are  bound  to  make  good  to 
the  testator's  estate  such  part  of  the  assets  of  the  testator  as  have 
been  employed  by  the  said  Defts  in  trade,  together  with  all  profits 
made  by  such  employment,  or  with  interest  at  the  rate  of  £5 
p.  c.  per  ann.  on  what  has  been  so  employed ;  And  order  that  the 
following  &c.  :  1.  An  inquiry  what  part  of  the  testator's  assets  have 
been  laid  out  or  employed  in  the  co-partnership  trade  carried  on 
from  time  to  time  by  the  Defts  F.,  B.,  and  G.,  in  the  pleadings 
named  ;  2.  An  account  of  the  profits  which  have  been  made  by  such 
employment  of  the  testator's  assets  :  And  in  taking  such  account 
regard  is  to  be  had  to  the  balances  stated  in  any  settled  account,  in 
case  it  should  be  found  for  the  benefit  of  the  (testator's)  estate  to 
adopt  any  settled  account ;  3.  An  inquiry  whether  it  is  for  the 
benefit  of  the  testator's  estate  to  elect  to  take  interest  at  £6  p.  c. 
per  ann.  on  the  amount  of  such  parts  of  the  testator's  estate  as 
have  been  employed  in  trade  as  aforesaid,  or  to  take  the  profits 
which  have  been  made  by  such  employment  in  trade  ;  Declare  the 
Deft  the  executrix  entitled  to  a  lien  on  the  partnership  property  for 
the  amount  found  to  have  been  so  employed,  with  interest  or  pro- 
fits, kc.—FlocUon  v.  Bunning,  L.  J.,  27  June,  1868,  A.  2291 ;  S.  C, 
8  Ch.  333,  note  to  Vyse  v.  Foster. 

A  trustee  who  employs  trust  money  in  trade  or  speculation  must  account 
for  the  profits  or  at  the  option  of  the  beneficiaries  be  charged  with  interest 
at  £5  p.  c.  :  Be  Davis,  D.  v.  D.,  [1902]  2  Ch.  314. 

For  decree  charging  trustees  with  interest  at  £5  p.  c.  on  balances  mixed 
with  their  own  moneys  and  used  in  their  business,  though  the  will  authorized 
investing  on  "  good  private  securities,"  see  Westover  v.  Chapman,  1  Col.  177, 
et  inf.  p.  1123. 

For  inquiry  what  proportion  of  the  profits  received  by  Defts  from  their 
trades  was  properly  attributable  to  trust  moneys  employed  therein,  seo 
Docker  v.  Somes,  2  My.  &  K.  657  ;  and  for  account  of  exor's  balances,  and 
declaration  that  they  ought  to  be  charged  with  the  profits  and  advantages 
made  by  them  of  testator's  estate,  while  employed  by  them  in  any  trade  or 
business  since  his  death,  see  Palmer  v.  Mitchell,  ih.  672. 

11.  Account  where  Trustees  protected  by  Trustee  Act,  1888  (51  cO  52 
F.  c.  59),  s.  8. 

Order  that  the  following  account  be  taken,  that  is  to  say  :  1.  An 
account  of  the  moneys  in  the  hands  of  E.  R.,  deceased,  and  the  Deft 
J.  D.  or  of  either  of  them,  on  the  (15  May,  1891 — being  a  date  six  years 
anterior  to  the  date  of  the  originating  sumrnons)  in  respect  of  or  forming 

VOL.  n.  i  0 
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part  of  the  share  of  the  rents,  profits  and  income  of  the  real  and 
personal  estate  of  the  testator  R.  D.,  to  which  E.  D.,  deceased,  was 
entitled  under  the  wUl  of  the  testator,  and  of  the  rents,  profits  and 
income  of  the  testator's  real  and  personal  estate  accrued  between  the 
(17  May,  1891)  and  the  (15  Feb.  1895)  (the  date  of  the  death  of  the 
said  B.  D.)  and  received  after  the  (17  May,  1891)  by  the  said  E.  R. 
and  the  Deft  J.  D.  respectively ;  but  in  ascertaining  the  actual 
amount  of  the  moneys  in  the  hands  of  the  said  E.  R.  and  the  Deft 
J.  D.  on  the  (17  May,  1891),  any  payments  made  before  that  date 
are  to  be  allowed  to  the  said  E.  R.  and  the  Deft  J.  D. ;  And  the 
Deft  J.  D.  by  his  counsel  admitting  that  he  has  in  his  hands  £486  ; 
It  is  ordered  that  the  Deft  J.  D.  do  lodge  in  Court  as  directed  in  the 
Schedule  hereto,  the  said  sum  of  £486. — Tax  the  costs,  charges  and 
expenses  of  the  Defts,  other  than  their  costs  of  the  said  application 
of  the  execution  of  the  trusts  of  the  will  and  codicil  of  the  testator 
so  far  as  relates  to  the  income  of  the  testator's  estate  devised  and 
bequeathed  in  trust  for  the  said  E.  D.,  including  in  the  costs  of  the 
Deft  M.  R.  the  costs,  charges  and  expenses  of  the  said  E.  R.,  deceased. 
■ — ^Reserve  costs  of  application  with  liberty  for  the  Pit  to  apply  after 
taxation  of  the  said  costs  for  payment  out  of  Court  on  account  of  her 
share.^ — \^Add  Lodgment  Schedule.] — See  Re  Davies,  Ellis  v.  Roberts, 
Kekewich,  J.,  10  June,  1898,  A.  862 ;  [1898]  2  Ch.  142. 

NOTES. 
WILPtrL  DEFAULT. 

Wilful  Neglect  or  default  may  be  wilful,  though  unintentional,  and  thiough 

default,  what  forgetfulness  (Elliott  v.  Turner,  13  Sim.  477  ;   Walker  v.  Symonds,  3  Sw.  69) ; 
is.  though  where  trustees  act  iona,  fide  they  may  not  be  visited  with  the  loss  : 

Garrett  v.  Noble,  6  Sim.  504 ;  and  see  Smith  v.  Chambers,  2  Ph.  221. 
How  charged.  Under  the  usual  admon  order  in  Court  or  on  summons,  an  exor  or  trustee 
can  only  be  charged  for  actual  receipts  by  self  or  agent,  not  for  default  of 
oo-trusiee,  &c. ;  Be  Fryer,  3  K.  &  J.  317  ;  3  Jur.  N.  S.  485  ;  Blakeley  v.  B., 
1  Jur.  N.  S.  368  ;  3  W.  R.  288 ;  but  on  the  common  accounts  of  their 
receipts  being  taken,  exors  can  be  charged  with  a  devastavit  arising  on  the 
accounts  themselves  :  Be  Stevens,  Cooke  v.  Stevens,  [1898]  1  Ch.  162,  C.  A. 
It  is  not  the  practice  to  direct  exors  to  account  for  what  they  have 
received,  or  might  have,  but  for  their  own  default,  except  on  a  special  case, 
made  :  Shepherd  v.  Towgood,  T.  &  R.  388, 1823,  B.  361  ;  Pybus  v.  Smith,  1 
Ves.  jun.  193  ;  but  see  Bulstrode  v.  Bradley,  3  Atk.  582. 

And  for  an  inquiry  as  to  wilful  default.  Pit  must  aver  and  prove  at  least 

one  act  of  wilful  default :   Sleight  v.  Lawson,  3  K.  &  J.  292 ;  Be  Youngs, 

Doggett  v.  Bevett,  30  Ch.  D.  421,  C.  A.  ;  but  this  rule  does  not  apply  to  the 

case  of  a  breach  of  trust :  Be  Wrightson,  Wrighison-  v.  Cooke,  [1908]  1  Ch. 

789  ;  and  where  what  is  averred  is  admitted,  only  the  common  order  can 

be  made,  adding  a  submission  by  the  exor  to  account  with  respect  to  the 

matters  so  admitted  :    Wildes  v.  Dudlow,  1870,  W.  N.  231. 

Adding  to  The  Court  could  not,  under  Cons.  Ord.  35,  r.  19,  vary  or  add  to  a  common 

common  admon  decree  in  Chambers  by  directing  an  account  for  wilful  default : 

admou  Partington  v.  Beynolds,  4  Drew.  253.     In  Brooher  y.  B.,  S  S.  &  G.  475,  it 

decree.  was  held  such  decree  might,  on  facts  transpiring  to  justify  it,  be  so  varied  ; 

but  see  Nelson  v.  Booth,  3  D.  &  J.  119 ;  6  Jur.  N.  S.  28. 

The  Court  would  not,  on  furthey  directions,  direct  an  inquiry  as  to 
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wilful  default,  the  decree  directing  only  common  accounts,  though  the 
bill  made  a  case,  and  the  report  laid  a  foundation  for  such  inquiry  :  Qarland 
V.  Littlewood,  1  Beav.  527  ;  Massey  v.  M.,  2  J.  &  H.  728 ;  Coope  v.  Carter, 
2  D.  M.  &  G.  292 ;  Qreen  v.  Badley,  7  Beav.  274 ;  Jmes  v.  Morrall,  2  Sim. 
N.  S.  241 ;  and  where  the  Court  declares  the  right  to  such  inquiry,  see  Ih. 
249  ;  but  the  question  of  interest  on  balances  in  hand  was  still  open  :  Ih. 
251 ;  and  though  not  prayed  by  the  bill :  HoUingsworth  v.  ShakesTiaft, 
14  Beav.  422.  In  Dunstan  v.  Patterson,  2  Ph.  341,  charges  of  fraud  were 
waived  by  taking  a  common  decree  for  account  on  motion  ;  and  see 
Passingham  v.  Sherborn,  9  Beav.  424 ;  Morgan  v.  M.,  13  Beav.  441,  n. 
But  in  Wildes  v.  Dvdlow,  1870,  W.  N.  85,  the  right  to  make  out  a  case  of 
wilful  default  on  further  consideration  was  kept  alive  by  not  dismissing 
the  bill  on  that  point ;  but  see  S.  C,  Ih.  231,  et  sup. 

In  Ford  v.  Bryant,  9  Beav.  410,  motion  for  leave  to  examine  exor  in  the 
Master's  oflSce,  to  charge  him  with  a  breach  of  trust,  not  raised  by  the 
pleadings,  was  refused  with  costs  ;  but  where  special  directions  were  given 
as  to  special  claims,  see  Ih.  413. 

Under  the  common  decree  for  account  against  exor  of  extrix,  also  tenant 
for  life,  who  had  improperly  sold  out  stock,  her  estate  was  liable  for  it  and 
the  dividends,  and  on  further  directions,  though  no  particular  case  was 
made  by  the  bill :  Davenport  v.  Stafford,  14  Beav.  319 ;  and  see  Tickner 
V.  Smith,  3  S.  &  G.  42. 

If  Pit,  knowing  it,  does  not  charge  exovs  with  wilful  default,  his 
exor  cannot :  Garrett  v.  Noble,  6  Sim.  504 ;  and  a  qualified  admission,  not 
disputed,  will  not  entitle  Pit  to  such  inquiry :   Pelham  v.  Hildcr,  1  Y.  & 

C.  C.  3  ;  but  in  Quidici  v.  Kinton,  6  Beav,  517,  a  legatee,  claiming  under 
the  common  decree,  was  riot  precluded  from  asking  relief  against  a  breach 
of  trust  in  a  fresh  suit. 

After  decree  for  admon,  a  bill  charging  wilful  default  was  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  and  could  not  be  filed  without  leave  : 
Harvey  v.  Bradley,  4  Eq.  13  ;  Laming  v.  Oee,  10  Ch.  D.  715.  Whether  leave 
is  now  necessary,  quaere,  see  Re  Scott  and  Alvarez,  [1895]  1  Ch.  596,  C.  A. ; 

D.  C.  F.  816 ;  Dan.  1287. 

Under  the  present  practice,  where  the  statement  of  claim  alleges  wilful  Present 
default,  an  order  on  that  footing  may  be  made  at  any  stage  of  the  pro-  practice, 
ceedings  :  Be  Symons,  Luke  v.  Tonkin,  21  Ch.  D.  757  ;  Job  v.  J.,  6  Ch.  D. 
562  ;  Mayer  v.  Murray,  8  Ch.  D.  424  ;  and  see  Laming  v.  Gee,  10  Ch.  D. 
715 ;  and  where,  wilful  default  having  been  alleged,  and  an  account  on  that 
footing  claimed,  the  ordinary  admon  order  was  made  under  O.  xl,  11,  the 
account  was  directed  on  the  further  hearing :  Re  Symons,  Luke  v.  Tonkin, 
21  Ch.  D.  757  ;  but  it  is  the  duty  of  the  Pit  to  be  ready  to  prove  his  allega- 
tions at  the  hearing,  and  if  he  is  not,  the  Court  will  not,  unless  a  strong 
case  is  made,  postpone  inquiry  into  the  conduct  of  the  trustees  :  Smith  v. 
Armitage,  24  Ch.  D.  727  ;  Boylan  v.  Cusack,  25  L.  B.  Ir.  269. 

Exors  could  not  be  charged  with  breach  of  trust  on  further  consideration  Onoriginating 
in  suit  by  admon  summons,  but  an  inquiry  could  be  directed  :  Re  Delevante,  summons. 
6  Jur.  N.  S.  118  ;  1  L.  T.  397  ;  and  upon  an  originating  summons  under 
O.  LV,  3,  4,  a  trustee  cannot  be  declared  liable  for  wilful  default  otherwise 
then  by  consent :  Dowse  v.  Gorton,  [1891]  A.  C.  190,  202  ;  but  if  an  invest- 
ment is  made  in  unauthorized  securities,  a  payment  so  made  in  breach  of 
trust  may  be  disallowed  in  proceedings  on  originating  summons  under  a 
common  account :  Re  Stuart,  Smith  v.  Stuart,  [1896]  74  L.  T.  646  ;  Re 
Newland,  Bush  v.  Summers,  1904,  W.  N.  181 ;  in  a  proper  case,  however 
(as  e.g.,  where  there  is  a  trust  for  accumulation),  on  further  consideration, 
trustees  may  be  charged  with  interest  on  balances  retained,  although  no 
case  of  wilful  default  is  raised  by  the  pleadings,  and  interest  is  not  referred 
to  in  the  judgment :   Re  Barclay,  B.  v.  Andrew,  [1899]  1  Ch.  674. 

Exors  who  never  had  sufficient  assets  in  their  hands  to  pay  all  the  Delay  in 
testator's  debts  were  not  ordered  to  account  on  the  footing  of  wilful  default,  proving  will, 
by  reason  of  loss  of  interest  to  the  estate  arising  from  a  delay  of  seven  years 
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in  proving  the  will :   Re  Stevens,  Cooke  v.  Stevens,  [1898]  1  Ch   162,  0.  A., 
affirming  North,  J.,  [1897]  1  Ch.  422. 

A  trustee  taking  a  renewal  of  a  lease  in  his  own  name,  and  the  lessee 
under  a  demise  by  a  tenant  for  life  in  fraud  of  a  power  had  respectively  to 
account  on  the  footing  of  wilful  default :  Molloy  v.  Irwin,  1  Sc.  &  L.  310, 
314 ;  Qriffln  v.  0.,  lb.  352,  354 ;  but  a  purchaser  for  value,  fixed 
with  constructive  notice,  cannot  be  so  charged,  and  is  in  general  en- 
titled to  just  allowances  :  Howell  v.  H.,  2  My.  &  0.  478 ;  and  see  O. 
xxxni,  8. 

Remainderman  could  not  charge  wilful  default  as  to  income,  tenant 
for  life  not  being  a  party  :    Whitney  v.  Smith,  4  Ch.  513. 

In  a  redemption  suit  against  mortgagee  in  possession,  a  Pit  need  not 
charge  wilful  default :  Mayer  v.  Murray,  8  Ch.  D.  424 ;  though  the  mort- 
gage deed  be  in  form  a  deed  of  trust :  O'Oannell  v.  O'Oallaghan,  15  Ir.  Ch. 
Rep.  31. 

And  see  Edmonds  v.  Robinson,  29  Ch.  D.  170,  where  the  Court  declined, 
after  an  ordinary  judgment  in  a  partnership  action,  to  add  an  inquiry  and 
direction  as  to  return  of  premium. 

But  see  Barber  v.  Mackrell,  12  Ch.  D.  534,  where  it  was  questioned 
whether,  under  an  order  for  ordinary  accounts  as  to  partnership  dealings, 
a  question  as  to  fraudulent  withdrawal  of  moneys  and  a  claim  for  interest 
thereon,  might  not  have  been  raised. 

An  exor  who  has  been  decreed  to  make  good  loss  occasioned  by  liis  wilful 
default  in  not  getting  in  outstanding  assets  from  a,  trustee  who  has  mis- 
appropriated them,  is  not  thereby  precluded  from  subsequently  recovering 
the  amount  from  the  trustee :  Scotney  v.  Lomer,  29  Ch.  D.  535  ;  31  Ch.  D. 
380,  C.  A. 

And  further,  as  to  wilful  default,  v.  inf.  Chap.  XLIV.,  "  Administra- 
tion," and  Chap.  XLVII.,  "  Mobtgagbs." 


CHAEGING  WITH  INTEEEST   OB  PBOriTS. 

Inquiries,  Inquiries  with  a  view  to  charge  exors  with  interest  seem  to  have  been 

when  usually  granted  on  further  directions  only :    see  Law  v.  Hunter,  1  Russ. 

directed.  105  ;  but  might  be  so  at  the  hearing  on  a  special  case  made  :   76.  ;  Hockley 

V.  Bantock,  1  Russ.  142  ;  though  not  prayed  by  the  bill :   Hollingsworth  v. 
Shakeshaft,  14  Beav.  492. 

Inquiry  as  to  charging  interest  was  not  granted  on  petition,  though 
brought  on  with  further  directions :  Parnell  v.  Price,  14  Ves.  502 ;  nor 
where  reasonable  misapprehension :  Bruere  v.  Pemberton,  12  Ves.  386 ; 
but  as  to  balances  retained,  v.  infra. 

An  exor  or  trustee  not  being  ready  with  his  accounts,  is  a  ground  for 
charging  interest :  Pearse  v.  Qreen,  1  J.  &  W.  135,  144 ;  but  semble,  not 
delay  because  of  pending  suit :  Davenport  v.  Stafford,  14  Beav,  323,  334, 
sup.  ;  Blogg  v.  Johnson,  2  Ch.  225. 

B  ilanoes  Where  balances  were  retained  from  229  to  670  days,  interest  was  charged  : 

retained.  Johnson  v.  Prendergast,  28  Beav.  480. 

The  payment  of  interest  on  balances  retained  by  an  exor  will  be  enforced 
against  his  assets  :  Tebbs  v.  Carpenter,  1  Mad.  290  ;  Rocke  v.  Hart,  11  Ves. 
58  ;    Younge  v.  Combe,  4  Ves.  101 ;  Foster  v.  P.,  2  B.  C.  C.  616. 

So  against  a  bankrupt  or  insolvent  estate  :  Dornford  v.  D.,  12  Ves.  127  ; 
Moons  V.  -De  Bernales,  1  Russ.  301. 

Arrears  of  And  ho  may  be  charged  with  interest  on  arrears  of  rent  unreoeived : 

rent.  Tebhs  v.  Carpenter,  1  Mad.  290 ;  but  not  in  general  for  arrears  of  income  or 

annuities :   Blogg  V.  Johnson,  2  Ch.  225. 

On  refunding,  x^e  decision  in  Saltmarsh  v.  Barrett,  31  B.  349,  that  exors,  who,  acting 
hon&  fide,  have  distributed  assets  upon  an  erroneous  construction  of  the 
will,  are  not  liable  to  be  charged  with  interest  on  the  principal  to  be  re- 
funded, has  been  dissented  from  (as  being  inconsistent  with  A.  O.  v  Kohler, 
9  H.  ly.  Q.  65i ;  and  4.  0.  v.  Alford,  4  D.  M.  &  G.  843) :  Be  Hulkes,  Powell 
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V.  H.,  33  Ch.  D.  552 ;  and  soe  Blyth  v.  Fladgate,  [1891]  1  Ch.  337,  351  ; 
Lewin,  408. 

Upon  tlio  sotting  aside  of  a  sale  by  a  trustee  of  trust  property  to  himself.  On  setting 
and  tlie  reconveyance  of  the  property  to  the  beneflciarics,  it  is  not  tlie  aside  sale, 
practice  of  the  Court  to  charge  the  trustee  with  interest  on  the  rents  and 
profits  received  by  him  since  the  date  of  the  sale :  SilJcstone  and  Haigh 
Moor  Coal  Co.  v.  Edey,  [1900]  1  Ch.  167  (approving  the  statement  of  the 
practice  in  Lewin,  576) ;  Re  Lord  3Iagheramorne's  Estate,  1901,  W.  N. 
152. 

An  admor  complying  with  an  order  for  payment  into  Court  by  him  of  a  gums  dis- 
balance representing  payments  honestly  made  by  him,  but  disallowed  in  his  allowed  in 
accounts  in  an  admon  action,  will  not  be  charged  with  interest  on  such  accounts, 
balance  :  Re  Jones,  Christinas  v.  Jones,  [1897]  2  Ch.  190. 

Until  very  recently  the  rate  has  been  4  p.  c.  in  ordinary  cases,  and  the  Bate  of 
higher  or  mercantile  rate  of  5  p.  c.  in  special  cases ;  but  in  many  recent  interest 
cases  the  rates  charged  have  (in  view  of  the  diminished  rate  of  interest  chargeable, 
obtainable  on  good  investments)  been  reduced  to  3  p.  c.  and  4  p.  c.  re- 
spectively, see  Lewin,  397  ;  Ingpen  on  Exors,  559  ;  and  Re  Barclay,  B.  v. 
Andrew,  [1899]  1  Ch.  674;  Wentworth  v.  W.,  [1900]  A.  C.  163  (P.  C); 
Wyman  v.  Paterson,  [1900]  A.  C.  271,  H.  L.  ;  Rowlls  v.  Bebb,  [1900]  2  Ch. 
107,  C.  A.  An  exor  or  trustee  is  not  charged  more  than  the  ordinary  or 
lower  rate  of  interest  on  unpaid  trust  money,  unless  he  has  received  more, 
or  ought  to  have  done  so  (as  where  he  had  called  in  and  retained  a  5  p.  c. 
mortgage),  or  where  it  is  presumed  that  he  has  ;  e.g.,  when  he  has  used  the 
money  :  A.  0.  v.  Alford,  4  D.  M.  &  G.  843,  851 ;  Penny  v.  Avison,  3  Jur. 
N.  S.  62 ;  Tebhs  v.  Carpenter,  1  Mad.  292 ;  Re  EmmeVs  Estate,  E.  v.  E., 
17  Ch.  D.  142 ;  Ingpen  on  Exors,  559.  The  money  having  merely  not 
been  invested  for  some  years,  or  there  being  no  improper  delay,  or  only 
mistake,  as  under  a  doubtful  will,  the  lower  rate  was  charged :  8.  Cs.  ; 
Mousley  v.  Carr,  4  Beav.  49. 

And  a  higher  rate  of  interest  will  not,  it  seems,  be  exacted  as  a  penalty  : 
Vyse  V.  Foster,  L.  R.  8  Ch.  333  ;  Burdick  v.  Oarrick,  5  Ch.  233. 

Where  the  trustees  had  employed  trust  money  for  their  own  business 
but  not  dishonestly,  the  c.  q.  t.  elected  to  take  5  p.  c.  in  lieu  of  taking 
strict  accounts,  and  the  Court  ordered  the  sum  so  paid  to  be  set  off  against 
the  costs  of  the  action,  and  declined  to  make  the  trustees  pay  the  costs  : 
Re  Davis,  D.  v.  D.,  [1902]  2  Ch.  314. 

For  charging  interest  at  the  higher  rate  a  special  case  must  be  made  :  Higher  rate. 
Rocke  V.  Hart,  11  Ves.  58  ;   Hall  v.  Hallett,  1  Cox,  138. 

Interest  at  the  higher  rate  has  been  charged  against  exors  and  trustees — 
Appropriating  the  money :  Mousley  v.  Carr,  4  Beav.  49  ;  Burdick  v. 
Oarrick,  5  Ch.  233 ;  using  testator's  farming  stock  in  carr3ang  on  a  farm  : 
Walker  v.  Woodward,  1  Russ.  107  ;  selling  stock,  and  not  investing,  nor 
paying  debts  :  Crockett  v.  Bethune,  IJ.  &  W.  586  ;  unduly  retaining  :  M.  of 
Berwick  v.  Murray,  7  D.  M.  &  G.  519  ;  Ddbson  v.  Pattinson,  3  Jur.  N.  S. 
1202  ;  5  W.  R.  771  ;  using  balances  of  rents  in  trade  :  A.  G.  v.  Solly,  2  Sim. 
518 ;  mixing  the  trust  money  with  their  own  at  a  bank,  and  though 
authorized  to  invest  "  on  good  private  securities  "  :  Westover  v.  Chapman, 

1  Col.  177 ;   Re  Jones,  J.  v.  Searle,  49  L.  T.  91  (but  see  Melland  v.  Gray, 

2  Col.  296,  where  the  lower  rate  was  charged) ;  and  where  a  devastavit  had 
been  committed :  Bick  v.  Motly,  2  M.  &  K.  312 ;  and  see  Docker  v. 
Somes,  2  My.  &  K.  655,  and  oases  cited  lb.  p.  659  ;  Exp.  Ogle  and  Pilling, 
8  Ch.  711 ;  and  where  an  admor  had  raised  money  on  the  estate  and  used 
it  himself :  Hooper  v.  H.,  1874,  W.  N.  174. 

By  r.  11  under  the  Judicial  Trustees  Act,  1896,  see  post,  p.  1241, 
a  judicial  trustee  unnecessarily  retaining  trust  money  in  his  hands  is 
liable  to  pay  interest  at  such  rate,  not  exceeding  5  p.  c,  as  the  Court 
may  fix. 

Interest  at  the  rate  of  4  p.  c.  was  allowed  to  a  tenant  for  life  of  public- 
house  property  in  respect  of  his  expenditure  on  land,  buildings,  and 
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permanent  improvements,  of  which  he  was  held  to  be  a  constructive 
trustee  for  those  in  remainder :   Rowley  v.  Oinnevcr,  [1897]  2  Ch.  503. 

Compound  interest  has  been  charged  on  money  employed  in  trade ;  but 
the  authorities  are  not  uniform.  In  Walrcmd  v.  W.,  29  Beav.  586 ;  Salt- 
marsh  V.  Barrett,  31  Beav.  349 ;  Jones  v.  Foxall,  15  Beav.  388  ;  WiUiams 
V.  Powell,  ib.  461 ;  Walker  v.  Woodward,  1  Rusa.  107,  et  sup.,  compound 
interest  was  charged  (limited  in  Knott  v.  Cottee,  16  Beav.  77 ;  and  Tebbs 
V.  Carpenter,  1  Mad.  292,  to  4  p.  c,  and  see  Re  Barclay,  [1899]  1  Ch.  674). 

In  A.  0.  V.  Solly,  2  Sim.  518,  it  was  refused ;  and  payment  by  a  solr  to 
the  banking  account  of  his  firm  is  not  an  employment  of  the  money  in  trade : 
Burdick  v.  Oarrich,  5  Ch.  233 ;  but  where  an  admix  permitted  her  solr  to 
receive  and  retain  dividends  of  a  fund  set  apart  for  infant  next  of  Mn, 
she  was  ordered  to  account  for  the  dividends  with  interest  at  3  p.  c,  with 
half-yearly  rests  :  Qilroy  v.  Stevens,  51  L.  J.  Ch.  834 ;  30  W.  R.  755 ;  46 
L.  T.  761. 

Such  interest  has  been  given  where  a  direction  for  accumulation  has  been 
neglected :  see  Raphael  v.  Boehm,  11  Ves.  92 ;  13  Ves.  407,  590 ;  Dornford 
V.  -D.,  12  Ves.  127  ;  Gotham  v.  West,  1  Beav.  386,  sup.,  p.  1118 ;  Heighington 
V.  Grant,  5  My.  &  Cr.  258  ;  1  Phil.  600 ;  Re  Barclay,  B.  v.  Andrew,  [1899] 
1  Ch.  674  (where  trust  funds  improperly  invested  were  treated  as  balances 
remaining  in  the  hands  of  the  trustees  upon  which  compound  interest  at 
3  p.  c.  was  chargeable),  or  there  has  been  misconduct :  Stacpoole  v.  S.,  4 
Dow.  209. 

In  Raphael  v.  Boehm,  11  Ves.  92 ;  13  Ves.  407,  590,  accumulation  being 
directed  by  the  will,  and  the  decree  directing  interest  at  5  p.  c.  to  be  com- 
puted on  all  sums  received  by  the  exor,  and  half-yearly  rests  to  be  made, 
interest  was  computed  on  each  receipt  from  the  day  to  the  end  of  the  half- 
year,  and  the  amount  of  principal  and  interest  then  carried  forward  as  a 
sum  at  interest,  though  the  L.  C.  observed  on  the  decree  as  harsh,  and  going 
further  than  any  other,  and  as  producing  more  than  the  due  execution  of 
the  trust.  In  Heighington  v.  Grant,  5  My.  &  C.  258  ;  1  Beav.  228,  the  exor 
by  his  answer  admitting  balances  in  hand,  and  the  decree  directing  the 
balances  to  be  ascertained  at  the  end  of  each  year,  and  interest  computed  on 
them,  and  annual  rests  to  be  made,  and  interest  to  be  charged  "  after  the 
rate  and  in  manner  aforesaid  upon  such  balances,"  interest  computed  on 
the  balance  due  at  the  end  of  the  first  year  was  to  form  part  of  that  at 
the  end  of  the  second  year,  and  on  which  interest  was  then  to  be  computed, 
and  so  on  from  year  to  year ;  and  the  decree  in  Gotham  v.  West,  Form  9, 
sup.,  p.  1118,  was  approved,  as  more  clearly  expressed  to  the  same  effect. 
In  Garmichael  v.  Wilson,  4  Bli.  N.  S.  145,  annual  rests  were  directed  against 
an  exor,  and  payments  by  him  were  to  be  deducted  first  from  the  interest. 

In  general,  rests  are  made  to  see  whether  interest  is  to  be  charged :  see 
Raphael  v.  Boehm,  Tebbs  v.  Garpenter,  sup.  ;  Hall  v.  Hallett,  1  Cox,  138 ; 
and  as  to  adding  such  direction  to  the  decree,  v.  sup.  p.  1120. 

Where  the  trust  was  to  accumulate  for  twenty-one  years,  compound 
interest  at  4  p.  c.  was  given  during  the  twenty-one  years,  and  only  simple 
interest  after :  Wilson  v.  Peake,  3  Jur.  N.  S.  165 ;  but  in  Re  Emmet's 
Estate,  E.  v.  E.,  17  Ch.  D.  142,  where  the  direction  was  for  accumulation 
during  minority,  and  to  pay  it  over  on  majority,  the  trustee  retaining  the 
fund  improperly  invested  was  regarded  as  continuing  under  an  obligation 
to  accumulate,  and  therefore  charged  with  compound  interest :  Re  Emmet's 
Estate,  E.  v.  E.,  17  Ch.  D.  142  ;  distinguishing  Wilson  v.  Peake ;  and 
observing  upon  Amiss  v.  Hall,  3  Jur.  N.  S.  584  (where  simple  interest  only 
was  charged). 

If  the  money  has  been  used  in  trade,  the  cs.  q.  t.  may  claim  interest  or 
profits  :  Docker  v.  Somes,  2  M.  &  K.  655  ;  Palmer  v.  Mitchell,  Ib.  672,  n. ; 
Macdonald  v.  Richardson,  Townend  v.  T.,  1  Giff.  81,  201 ;  Flockton  v. 
Sunning,  8  Ch.  323,  n. ;  Re  Davis,  [1902]  2  Ch.  314 ;  and  see  Form  10, 
p.  1119  ;  although  the  amount  may  be  difficult  to  ascertain  :  Docker  v. 
Somes,  2  My.  &  K.  665,  667  ;  Gosta  Rica  Railway  v.  Forwood,  [1900]  1  Ch. 
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756,  764,  765 ;  S.  C,  [1901]  1  Ch.  746,  C.  A. ;  and  the  surviving  partner 
wilfully  refusing  to  produce  the  books  was  debited  with  10  p.  c.  as  net 
profits  :    Walmsley  v.  W.,  3  J.  &.  Lat.  556. 

But  the  mere  fact  of  delay  in  making  a  firm  (in  which  some  of  the  exors 
were  partners)  account  for  and  pay  a  sum  due  to  the  testator,  was  not 
enough  to  give  his  estate  the  right  to  share  in  the  profits  of  the  business  : 
Vyse  V.  Foster,  L.  R.  7  H.  L.  318  ;  8  Ch.  309. 

And  a  c.  q.  t,  after  electing. to  take  profits,  could  not,  finding  there  were 
none,  claim  an  occupation  rent :  Kendall  v.  Marsters,  2  D.  F.  &  J.  200 ;  8 
W.  R.  747. 


Section  IV. — ^Breach  op  Trust — ^Fraxidulent  Trustees. 

Leave  to  prosecute  Fraudulent  Trustee — Larceny  Acts,  1861  to 

1901. 

[Read  affidavit  of  &c.,  and  the  exhibit  therein  referred  to  being 
a  letter  dated  &c.,from  one  of  the  Assistant  Solicitors  to  the  Treasury 
stating  that  he  is  prepared  to  undertake  the  prosecution  hereinafter 
mentioned  on  the  consent  of  this  Court  being  obtained  as  required 
by  the  Acts  hereinafter  mentioned,  and  to  allow  the  expenses  of  the 
Pit  E.  B.] ;  Order  that  the  Pit  E.  B.  be  at  liberty  to  prosecute  the 
Deft  E.  S.  under  the  provisions  of  the  Larceny  Acts,  1861  to  1901, 
as  she  shall  be  advised  ;  And  the  Deft  E.  S.  is  to  be  at  liberty  to 
move  to  discharge  this  order  if  he  shall  be  so  advised,  but  the 
permission  hereby  given  to  the  Deft  so  to  move  is  not  to  prejudice 
or  affect  the  operation  of  this  order  or  to  prevent  its  being  carried 
into  immediate  effect. — See  Bramwell,  B.  v.  Starhey,  Bryne,  J., 
3  May,  1897,  Manchester  District  Registry. 

The  above  order  was  obtained  on  application  by  summons  ex  parte, 

NOTES. 

By  the  Larceny  Act,  1901  (1  Edw.  VII.  c.  10,  repealing  sects.  75  and  76  Larceny  Act, 
of  the  Larceny  Act,  1861),  s.  1  (1),  "  Whosoever  (a)  being  entrusted,  either  1901. 
solely  or  jointly  with  any  other  person,  with  any  property,  in  order  that  he 
may  retain  in  safe  custody  or  apply,  pay  or  deliver,  for  any  purpose  or  to 
any  person,  the  property  or  any  part  thereof  or  any  proceeds  thereof ;  or 
(6)  having,  either  solely  or  jointly  with  any  other  person  received  any 
property  for  or  on  account  of  any  other  person,  fraudulently  converts  to 
his  own  use  or  benefit,  or  the  use  or  benefit  of  any  other  person,  the  property 
or  any  part  thereof  or  any  proceeds  thereof,  shall  be  guilty  of  a  misde- 
meanour, and  be  liable  on  conviction  to  penal  servitude  for  a  term  not 
exceeding  seven  years,  or  to  imprisonment,  with  or  without  hard  labour, 
for  a  term  not  exceeding  two  years.  (2)  Nothing  in  this  section  shall 
apply  to  or  affect  any  trustee  on  any  express  trust  created  by  a  deed  or 
will,  or  any  mortgagee  of  any  property,  real  or  personal,  in  respect  of  any 
act  done  by  the  trustee  or  mortgagee  in  relation  to  the  property  comprised 
in  or  affected  by  any  such  trust  or  mortgage." 

Subject  to  substituting  sect.  1  of  the  Act,  1901 ,  for  sects.  75  and  76  of  the 
Act  of  1861,  the  latter  Act  remains  in  force,  and  by  sect.  80  fraudulent  deal- 
ings by  trustees,  with  money  or  property  entrusted  to  them,  with  written 
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directions  as  to  its  application,  are  made  misdemeanours,  and  are  liable 
to  be  punished  by  imprisonment.  The  direction  must  be  unconditional : 
R.  Y.  White,  4  Car.  &  P.  46  ;  sect.  80  relates  to  trustees  (express  :  sect.  1), 
and  no  proceeding  or  prosecution  under  it  is  to  be  taken  without  the 
sanction  of  the  A.  Gt.  or  S.  G.  ;  or,  where  any  civil  proceeding  has  been  taken, 
of  the  Court  or  Judge.  Under  this  section  evidence  that  the  trustee  had 
paid  debts  of  liis  o^vn  with  trust  money  was  sufficient :  Wadham  v.  Rigg, 
1  Dr.  &  S.  216  ;  by  sect.  85  the  above  is  not  to  be  used  to  avoid  discoveiy 
or  answer ;  but  no  person  making  compulsory  disclosure  is  to  be  liable 
t  J  prosecution  ;  and  by  sect.  86,  nothing  in  or  under  the  above  is  to  affect 
any  remedy  at  Law  or  in  Equity ;  but  no  conviction  is  to  be  received  in 
e(ridence  against  parties  in  civil  suits ;  nor  is  the  above  to  prejudice  any 
agreement  or  security  by  a  trustee  to  make  good  a  breach  of  tnist. 

A  statement  of  affairs  made  by  the  debtor  under  sect.  16  of  the  Bank- 
ruptcy Act,  1883,  is  admissible  in  evidence  against  him  on  a  charge  under 
sect.  80  of  the  Larceny  Act,  1861  :  Rex  v.  Pike,  [1902]  1  K.  B.  552. 
Debtors  Act,       By  the  Debtors  Act,  1869,  imprisonment  for  debt  is  not  abohshcd  as  (o 
1869.  (inler  alia)  "  default  by  a  trustee  or  person  acting  in  a  fiduciary  capacity, 

and  ordered  to  pay  by  a  Court  of  Equity  any  sum  in  his  possession  or  under 
his  control."    As  to  the  eflnot  of  this  section,  v.  sup.  Vol.  I.  pp.  431,  432, 
et  seq.  ;   Lewin,  1194;   E.  Aylesford  v.  E.  Poulelt,  [1892]  2  Ch.  60.     The 
Act  applies  to  Irish  decrees  enrolled  here  under  41  G.  III.  c.  90  :   Fergvscn 
V.  F.,  10  Ch.  661. 
As  to  Ireland,  see  35  &  36  V.  c.  57. 
Bankruptcy         As  to  the  effect  of  the  Bankruptcy  Act,  1869,  s.  49,  in  respect  of  "  debts 
Act,  1869.        incurred  by  fraud  or  breach  of  trust,"  see  Cooper  v.  Prichard,  11  Q.  B.  D. 
351,  C.  A.  ;    Emma  Silver  Mining  Co.  v.  Orant,  17  Ch.  D.  122 ;    Lewin, 
1191. 

Under  the  Bankruptcy  Act,  1883,  the  liability  of  a  bankrupt  to  his  c.  g.  t. 
continues  after  the  discharge  of  the  bankrupt  only  in  cases  where  the  breach 
of  trust  is  fraudulent. 

With  leave  of  the  Court  c.  q.  t.  may  prove  personally  against  the  bank- 
rupt estate  of  the  trustee  :  Re  Bradley,  Ex  parte  Walton,  54  Sol.  J .  377. 


Section  V.— Costs,  Charges,  and  Expenses. 

1.  Costs,  Charges,  and  Expenses  beyond  Costs  of  Action. 

Refer  &o.  to  tax  the  costs  of  the  Pits  and  the  Defts  of  this  action 
[If  so,  add,  from  the  foot  of  the  last  taxation]  the  costs  of  the  Defts 
to  be  taxed  as  between  solr  and  client,  including  therein  any  charges 
and  expenses  properly  incurred  by  them  [If  there  has  been  any  former 
taxation,  or  any  charges  &c.  have  been  allowed  in  the  accounts,  add,  and 
not  already  taxed  or  allowed]  relating  to  the  admon  of  the  testator's 
estate  [or  to  the  execution  of  the  trusts  of  his  will]  beyond  their 
costs  of  this  action.  (If  so)  And  it  is  ordered  that  such  costs  when 
taxed  be  raised  and  paid  by  the  Defts  (the  trustees)  by  sale  of  a  suffi- 
cient part  of  the  £ —  Consols  standing  in  their  names. 

Eor  an  order  for  inquiry  by  taxing  master  as  to  costs,  charges,  and 
expenses,  see  Hiles  v,  Ager,  V.-C.  M.,  18  April,  1872,  A.  798. 


SECT.  V.J        Costs,  Charges,  and  E:rpenses.  1127 

2.  Costs  against  Executrix  of  an  Executor  who  had   committed  a 
Breach  of  Trust  and  died  Insolvent. 

Refer  it  to  the  taxing  master  to  tax  as  between  solr  and  client 
the  costs  of  the  Pit  and  of  the  parties  attending  the  proceedings,  and 
"  to  tax  as  between  solr  and  client  the  costs  of  the  Deft  of  this 
action  (other  than  and  except  the  costs  of  so  much  of  taking 
the  account  number  1  in  the  judgment  dated  &c.,  as  relates  to 
the  personal  estate  not  specifically  bequeathed  of  R.  M.  K.,  the 
testator,  in  this  matter  and  action  come  to  the  hands  of  F.  L.,  deceased, 
his  exor  during  liis  life,  or  to  the  hands  of  any  other  person  or  persons 
by  his  order  or  for  his  use),  but  including  in  such  taxation  any  charge 
and  expenses  properly  incurred  by  the  Deft  in  relation  to  the  estate 
of  the  testator  since  the  death  of  the  said  F.  L.,  and  the  taxing  master, 
in  taxing  the  costs  of  the  Deft  hereinbefore  directed  to  be  taxed,  is 
to  distinguish  the  Deft's  general  costs  from  her  costs  of  so  much  of 
the  said  account  numbered  1  directed  by  the  said  judgment  as  relates 
to  the  personal  estate  of  the  testator  not  specifically  bequeathed 
come  to  the  hands  of  the  Deft,  or  of  any  person  for  her  use  (hereinafter 
called  the  said  allowed  account  costs),  and  he  is  to  divide  such  dis- 
tinguished general  costs  into  moieties,  and  to  certify  the  amount  of 
one  of  such  moieties."  Directions  for  sale  of  testator's  securities 
and  payment  out  of  proceeds  of  the  costs  of  the  Pit  and  parties 
attending  and  the  said  allowed  costs  of  the  Deft  and  one  moiety  of 
the  distinguished  general  costs. — See  Re  Kitto,  Kitto  v.  Lulce,  28  W.  R. 
411,  18  Dec.  1880,  A.  2489. 

3.  Right  to  Indemnity. 

Declare  that  the  Pit,  as  legal  pers.  represve  of  A.  B.,  is  entitled 
to  be  indemnified  by  the  Deft  in  respect  of  so  much  of  the  Pit's  lia- 
bility as  contributory  for  sixteen  shares  in  the  Oriental  Bank  Corpora- 
tion as  the  proceeds  of  sale  of  the  railway  debentures  in  the  pleadings 
mentioned  shall  be  insufficient  to  satisfy. — Hohbs  v.  Wayet,  Kekewich, 
J.,  30  June,  1887,  A.  1158  ;  S.  C,  36  Ch.  D.  256. 

For  orders  for  taxation  and  payment  ot  costs,  v.  sup.  Chap.  XVII., 
"  Costs." 

NOTES. 

costs  of  actions  and  peoceedings. 

As  between  themselves  and  strangers  to  the  trust,  trustees  and  exors  are 
only  entitled  to  the  same  costs  as  if  they  were  suing  in  their  own  right ; 
Exp.  Angerstein,  9  Ch.  479 ;  Lewin,  1265 ;  Morg.  &  W.  396 ;  and  the 
loss  incurred  can  be  recovered  by  them  from  the  trust  fund.  Where  one  of 
two  exors  was  insolvent  and  indebted  to  the  estate  the  other  was  never- 
theless entitled  to  be  paid  out  of  the  estate  all  the  costs  for  wliich  he  was 
liable,  and  the  debt  of  the  other  could  be  set  off  against  costs  paid  by  him  : 
Watson  V.  Row,  18  Eq.  680  ;  but  this  case  has  been  disapproved,  so  far  as 
it  allowed  the  solvent  trustee  costs  incurred  by  him  as  surety  for  his 
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co-trustee,  as  the  solvent  exor  is  entitled  only  to  his  own  proportion  of  the 
costs,  and  the  proper  form  of  order  is  to  apportion  the  costs  of  the  exors  or 
trustees  appearing  by  the  same  solr  ;  the  costs  apportioned  to  the  solvent 
trustee  to  be  paid  out  of  the  estate,  and  those  apportioned  to  the  insolvent 
to  be  set  off  against  his  debt :  Smith  v.  Dale,  18  Ch.  D.  516  ;  McEwan  v. 
Cromhie,  25  Ch.  D.  175  ;  and  as  to  such  set-off,  see  Harmer  v.  Harris,  1 
Russ.  155 ;  Nicholson  v.  Norton,  7  Beav.  67. 

A  trustee's  own  debt  cannot  be  set  off  against  one  due  to  the  trust : 
Pratt  V.  Keith,  12  W.  R.  394  ;  10  Jur.  N.  S.  305 ;  33  L.  J.  Ch.  628. 

Sums  paid  by  mistake  may  be  set  off :  Cooper  v.  Pitcher,  4  Ha. 
485. 

Where  an  action  by  a  stranger  is  dismissed  against  trustees,  it  is  generally 
with  costs  as  between  party  and  party ;  and  so  where  no  estate  :  Saunders 
v.  S.,  3  Jur.  N.  S.  727 ;  5  W.  R.  479  ;  but  under  the  general  discretionary 
power  of  the  Court,  in  a  proper  case,  costs  will  be  given  as  between  solr 
and  client :  Andrews  v.  Barnes,  39  Ch.  D.  133,  0.  A.  (where  Kay,  J.,  allowed 
costs,  as  between  solr  and  client,  to  the  trustees  of  a  small  charity  fund 
who  were  unjustifiably  attacked) ;  Edenborough  v.  Abp.  Canterbury,  2 
Russ.  112  ;  Poole  v.  Pass,  1  Beav.  600  ;  and  see  2  Spence,  939,  n. ;  A.  0. 
v.  Cuming,  2  Y.  &  C.  C.  155  ;  Turner  v.  Collins,  12  Eq.  438  (varied  on  the 
merits  on  appeal,  7  Ch.  329).  A  trustee  defending  for  the  benefit  of  the 
trust  estate  a  suit  to  impeach  a  compromise,  does  not  lose  his  costs  because 
he  has  also  in  the  suit  to  defend  his  own  character  from  a  charge  of  fraud  in 
relation  to  the  compromise  :  Walters  v.  Woodbridge,  7  Ch.  D.  504  ;  but  it 
would  be  otherwise  if  the  action  were  purely  personal  and  the  result  could 
not  in  any  event  benefit  the  trust  estates  :  Re  Dunn,  Brinldow  v.  Singleton, 
[1904]  1  Ch.  648. 

As  to  a  trustee  of  a  public  company  defending  for  it,  appearing  by  the 
co.'s  solrs,  and  being  entitled  to  separate  legal  advice,  see  Reinrich  v. 
Sutton,  6  Ch.  620. 

Under  the  Bankruptcy  Act,  1869,  s.  49,  the  liability  of  a  trustee  continued 
after  his  discharge  ;  and,  after  some  conflict  of  opinion,  it  was  held  that  a 
defaulting  exor  or  trustee  who,  pending  an  admon  action,  became  bankrupt, 
was  not  entitled  to  his  costs  subsequent  to  the  bankruptcy,  until  he  had 
made  good  his  default :  Re  Basham,  Hannay  v.  B.,  23  Ch.  D.  195  ;  Lewis  v. 
Trask,  21  Ch.  D.  862  ;  McEwan  v.  Cromhie,  25  Ch.  D.  175  ;  contra,  Clare  v. 
C,  21  Ch.  D.  865 ;  Boioyer  v.  Griffin,  9  Eq.  340 ;  Turner  v.  Mullineux,  9 
W.  R.  394. 

By  the  Bankruptcy  Act,  1883,  ss.  30,  37,  the  liabihty  of  a  trustee  for  a 
breach  of  trust  (except  in  case  of  fraud)  is  released  by  his  order  of  discharge  ; 
and  consequently  he  will,  in  the  absence  of  fraud,  be  entitled  to  liis  costs  as 
from  the  date  of  his  discharge.  But  if  the  Uability  does  not  arise  from 
breach  of  trust,  but  is  that  of  a  mere  debtor  to  the  estate,  which  ceases  as 
from  the  date  of  the  bankruptcy,  he  will  be  entitled  to  his  costs  from  that 
date  :  Re  Vowles,  32  C.  D.  243  ;  Smith  v.  Dale,  18  Ch.  D.  516  ;  Re  Basham, 
sup. 

Trustees  and  exors,  as  between  them  and  their  cs.  q.  t.,  are  in  general 
entitled  to  their  costs  from  the  estate,  and  usually  as  between  solr  and 
client,  and  all  charges  and  expenses  properly  incurred  are  also  allowed  them  : 
Morg.  &  W.  399  et  seq.  ;  these  costs  will  include  costs  of  an  application 
where  nothing  is  said  about  the  costs  and  there  is  no  endorsement  on 
counsel's  brief  as  to  the  costs  of  the  particular  application  :  How  v.  Earl 
Winterton,  1904,  W.  N.  204.  And  where  the  estate  is  not  sufficient  to 
pay  all  the  costs,  the  costs  of  an  admor  must  be  paid  in  priority  to  those  of 
all  other  parties  :  Re  Griffith,  Jones  v.  Owen,  [1904]  1  Ch.  807. 

An  admor  is  entitled  to  his  costs  of  an  admon  action  though  caused  by 
a  claim  by  him  for  the  allowance  of  payments  subsequently  disallowed  in 
accounts,  provided  the  claim  was  made  under  an  honest  mistake  and  was 
neither  fraudulent  nor  monstrous:  Re  Jones,  Christmas  v.  J.,  [1897] 
2  Ch.  190. 
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A  trustee  who  unsuccessfully  defends  a  collateral  action  incidentally 
connected  with  the  trust  estate,  will  not  be  allowed  costs  out  of  the  trust 
estate  beyond  the  amount  which  would  have  been  incurred  if  he  had 
applied  for  leave  to  defend  the  action  :  Re  Beddoes,  Downes  v.  Cottam, 
[1893]  1  Ch.  547,  0.  A. 

It  seems  exors  are  not  entitled  to  their  charges  and  expenses  on  taxation,  Charges  and 
without  an   express  direction,  as  they  are  presumed  to  retain  them  :  expenses 
Humphrys  v.  Moore,  2  Atk.  108  ;  and  may  be  allowed  them  as  just  allow-  o£®^°°^„° 
ances  :    Fearns  v.   Young,  10  Ves.  184 ;    but  exors  or  trustees  are  now 
usually  allowed  costs  of  action  as  between  solr  and  client,  together  with 
any  charges  and  expenses  properly  incurred,  relating  to  the  trust,  beyond 
costs  of  action,  on  the  suggestion  of  counsel  that  some  particular  expenses 
have  been  incurred,  and  the  case  must  be  supported  before  the  taxing 
master ;  it  is  not  the  practice,  in  taking  the  account  in  Chambers,  to  allow 
those  incurred  since  the  action,  but  they  are  provided  for  on  further 
consideration. 

Where  in  an  admon  action  by  a  beneficiary  against  a  trustee,  the  Judge 
by  his  order  "  does  not  think  fit  to  make  any  order  as  to  the  costs  of  the 
action,"  the  primA  facie  right  of  the  trustee  to  retain  his  costs  is  negatived  : 
Re  Hodgkinson,  H.  v.  H.,  [1895]  2  Ch.  190,  C.  A. 

In  an  admon  action  a  trustee  is  entitled  to  his  costs  as  between  solr  and  Admon 
client,  unless  a  case  of  misconduct  is  made  out  against  him :    Re  Love,  action. 
Hill  V.  Spurgeon,  29  Ch.  D.  348,  C.  A. ;  Turner  v.  Hancock,  20  Ch.  D. 
303,  C.  A. 

And  as  the  right  of  a  trustee  to  his  costs  rests  substantially  on  contract.  Trustee's 
they  are  not  "  by  law  left  to  the  discretion  of  the  Court,"  within  sect.  49  costs  rest  on 
of  Jud.  Act,  1873,  and  an  appeal  as  to  them  will  he  without  leave  :  Farrow  contract, 
v.  Austin,  18  Ch.  D.  58 ;    Turner  v.  Hancock,  20  Ch.  D.  303,  C.  A. ;   Re 
Sarah  Knight's  Will,  26  Ch.  D.  82,  C.  A. ;    Re  Love,  sup. ;   Cotterell  v. 
Stratum,  8  Ch.  D.  295  (but  see  Taylor  v.  Dowlen,  4  Ch.  697  ;   Re  Hoskin's 
Trusts,  6  Ch.  D.  281,  C.  A.);  secus,  where  the  trust  instrument,  being  unless  trust 
wholly  set  aside,  there  is  no  contract  in  existence :    DuUon  v.  Thompson,  instrument 
23  Ch.  D.  278,  C.  A.  ;   but  see  Merry  v.  Pownall,  [1898]  1  Ch.  306,  where  set  aside, 
an  action  having  been  successfully  brought  to  set  aside  a  settlement,  trustees 
having  acted  properly  and  not  caused  unnecessary  expense  were  held 
entitled  to  retain  their  costs  of  the  action  as  between  solr  and  client  out 
of  the  fund  ;  and  see  post,  p.  1130. 

And  an  appeal  will  lie  against  an  order  allowing  to  a  trustee  costs  of 
action  (e.g.,  an  unsuccessful  action  incidentally  connected  with  the  trust), 
which  are  in  substance  charges  and  expenses  quA  the  administration  of 
the  trust :  Re  Beddoes,  Downes  v.  Cottam,  [1893]  1  Ch.  547,  C.  A. ;  Lewin, 
1272. 

Trustees  were  held  entitled  to  their  proper  costs  of  carrying  out,  Tvith  the 
consent  of  the  tenant  for  life,  transactions  after  order  on  further  con- 
sideration, though  without  the  sanction  of  the  Court :.  Re  Mansel,  Rhodes 
V.  Jenkins,  54  L.  J.  Ch.  883. 

It  is  the  duty  of  trustees  to  protect  the  estate  against  costs,  and  they  may 
be  made  personally  to  pay  the  costs  of  proceedings  taken  by  them  in  the 
interest  of  their  solrs  :    Wood  v.  CalveH,  55  L.  T.  53  ;  34  W.  B.  732. 

Trustees  (one  of  whom  was  a  solr),  on  being  requested  by   a  person  Expense  of 
who  claimed  to   be  a    c.  q.  t.    to  furnish   accounts,  were  entitled  to    be  furnishing 
guaranteed  against  the  expense  :   Re  Bosworth,  Martin  v.  Lamb,  58  L.  J.  accounts. 
Ch.  432. 

The  costs  to  which  a  trustee  is  entitled  are  limited  to  those  which  he  incurs  Costs,  how 
as  trustee,  and  do  not  extend  to  those  incurred  by  him  as  surety  for  his  co-  limited, 
trustee  ;  e.g.,  by  their  joint  retainer  of  a  solr  :  Smith  v.  Dale,  18  Ch.  D.  516  ; 
but  a  trustee's  right  of  indemnity  extends  to  all  fair  claims  of  every  kind, 
and  therefore,  in  a  taxation  or  moderation  of  his  costs,  statute-barred  items 
for  costs  properly  incurred  ought  not  to  be  excluded  :  Budgett  v.  B.,  [1895] 
1  Ch.  202. 
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As  to  what  are  "  costs  of  this  action  "  of  a  defendant  trustee,  see  How 
V.  Earl  Winterlon,  1904,  W.  N.  204. 

As  to  costs  under  the  Trustee  Acts,  see  inf.  p.  1158. 

TKUSTBBS   SBVEBINQ   IN   DEFENCE — SBPABATE   SETS   OF   COSTS. 

Separate  sets       As  to  giving  more  than  one  set  of  costs  to  trustees,  see  Wiles  v.  Cooper, 
of  costs.  9  Beav.  298,  and  cases  lb.  299,  n.  ;  where  allowed,  see  Meldrum  v.  Hayes, 

21  W.  R.  746  ;    Pince  v.  Bealtie,  11  W.  R.  979  ;   AUridge  v.  Westbrooh, 

4  Beav.  212  ;   Oarmt  v.  Taylor,  2  Beav.  346  ;   2  Ha.  413,  n.  ;   Cummins  v. 

Bromfield,  3  Jur.  N.  S.  657  ;  where  not,  Course  v.  Humphrey,  inf.  ;  Palmer 

V.  Jones,  43  L.  J.  Ch.  349. 
Trustees  If  one  of  the  trustees  be  a  defaulter,  or  indebted  to  the  trust  estate,  the 

severing.  others  Viill  be  justified  in  severing  from  him  :  Smith  v.  Dale,  18  Ch.  D.  516, 

518  ;   and  see  Williams  v.  Wright,  1890,  W.  N.  50.     And  as  to  the  duty 

of  taxing  master  in  apportioning  the  costs,  see  McBwan  v.  Cromhie,  25 

Ch.  D.  175. 
A  trustee  ought  not  to  be  deprived  of  his  costs  merely  on  the  ground  that 

he  has  severed  from  his  co-trustee  in  an  admon  action,  but  the  Court  wiU 

give  liim  an  opportunity  of  explaining  his  reasons  for  the  severance :   Re 

Isaac,  Cronbach  v.  /.,  [1897]  1  Ch.  251,  0.  A. ;  and  a  severing  trustee  may 

appeal  from  an  order  depriving  him  of  all  costs  :  lb. 
In  Webb  v.  W.,  16  Sim.  55,  a  trustee  severing  in  defence  for  breach  of 

trust  by  his  co-trustee,  and  only  one  set  of  costs  being  given,  he  was  allowed 

the  whole.     It  has  sometimes  been  left  to  the  taxing  master  to  decide  which 

trustee  should  have  the  one  set :  Course  v.  Humphrey,  26  Beav.  402  ;  5  Jur. 

N.  S.  615  ;  28  L.  J.  Ch.  327  ;  A.  0.  v.  Wyville,  28  Beav.  464  ;  McEwan  v. 

Crombie,  sup.  ;  and  for  an  inquiry  it  such  severing  was  proper,  see  Woods 

V.  W.,  5  Ha.  229. 

Where  trustees  and  c.  q.  t.  severing  in  defence  were  only  allowed  one  set 

of  costs,  see  Farr  v.  Sheriffe,  4  Ha.  528  ;  and  so  cs.  q.  t. :  Peillon  v.  Brooking, 

4  L.  T.  731. 

But  this  rule  does  not  apply  to  parties  whose  shares  are  different,  though 

their  interests  in  opposing  the  Pit  are  identical :    Remnant  v.  Hood,  27 

Beav,  613,  614,  n. 
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CHABGBS   AND   EXPENSES. 

Charges  and  expenses  of  testator's  trustees  do  not  include  funeral  and 
probate  expenses  :  Collis  v.  Robins,  1  D.  &  S.  131 ;  and  see  Hardy  v.  Hull, 
17  Beav.  355  ;  nor  the  costs  of  other  actions,  imless  brought  or  defended  by 
leave,  or  otherwise  specially  provided  for :  Payne  v.  Little,  27  Beav.  83  ;  but 
exor's  costs,  charges  and  expenses,  include  his  costs  of  a  probate  action  dis- 
puting the  will :  Re  Price,  Williams  v.  Jenkins,  31  Ch.  D.  485.  In  Graham 
Y.  Wickham,  2  D.  J.  &  S.  497,  costs  of  Utigation  since  decree  were  allowed, 
and  the  Court  considered  whether  such  costs  had  been  properly  incurred : 
and  see  Maw  v.  Pearson,  3  N.  R.  99  ;  28  Beav.  196 ;  and  an  allowance  (fixed 
by  the  Court  itself)  has  been  made  to  exors  and  trustees  for  loss  of  time  in 
carrying  on  the  testator's  business  and  managing  his  property :  Forster  v. 
Ridley,  4  D.  J.  &  S.  452  ;  and  trustees  of  a  business  bequeathed  as  part  of 
the  residuary  trusts  estate  were  allowed  out  of  capital  the  expenses  properly 
incurred  of  employing  accountants  and  valuers  for  an  annual  audit  and 
stock-taking :  Re  Bennett,  Jones  v.  B.,  [1896]  1  Ch.  778,  C.  A. 

They  included  costs  of  release  of  the  Pit  trustee,  though  never  executed : 
Stephens  v.  Newborough,  11  Beav.  403. 

Trustees  of  an  invaUd  creditors'  deed  were  not  entitled  to  retain  their 
costs:  Smith  v.  Dresser,  1  Eq.  651 ;  and  as  to  costs  of  trustees  of  deeds 
set  aside  as  void  as  against  purchasers  or  creditors  under  the  statutes  of 
Eliz.,  see  May.  Vol.  Conv.  486. 
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And  see  Tanqueray  v.  Bowles,  14  Eq.  151,  where  trustees  had  to  pay  all 
costs,  after  their  refusal  of  a  fair  offer,  the  deed  impeached  having  been  set 
aside  under  the  settlor's  subsequent  bankruptcy  :  Hensliall  v.  Fereday,  21 
W.  R.  240,  570  ;  27  L.  T.  743  ;  29  L.  T.  46  ;  where  trustees  of  a  voluntary 
settlement  containing  no  power  of  revocation  were  refused  the  costs  of  a 
suit  in  which  it  was  set  aside  ;  and  see  Button  v.  Thompson,  and  Merry  v. 
Poionall,  sup.  p.  1129. 

On  the  appointment  of  a  new  trustee,  the  costs,  including  those  of  the  Appointment 
donee  of  the  power,  are  allowed  out  of  the  corpus  :  Hariey  v.  Olliver,  1887,  of  new 
W.  N.  149 ;  59  L.  T.  249  ;  Lewin,  831.  trustee. 

INDEMNITY  AND   PBIOEITY. 

Trustees,  public  or  private,  are  entitled  to  reimburse  themselves  from  Reimburse- 
the  trust  fund  all  due  expenses,  without  any  special  provision  to  that  ment. 
effect :  A.  O.  v.  M.  of  Norwich,  2  M.  &  C.  406,  424 ;  and  by  the  Trustee 
Act,  1893  (56  &  57  V.  o.  53),  s.  24  (replacing  s.  31  of  the  Law  of  Property 
Amendment  Act,  1859  (22  &  23  V.  c.  35)),  it  is  enacted  that  "  a  trustee 
shall,  without  prejudice  to  the  provisions  of  the  instrument,  if  any,  creating 
the  trust,  be  chargeable  only  for  money  and  securities  actually  received 
by  him  notwithstanding  his  signing  any  receipt  for  the  sake  of  conformity, 
and  shall  be  answerable  and  accountable  only  for  his  own  acts,  receipts, 
neglects,  or  defaults,  and  not  for  those  of  any  other  trustee,  nor  for  any 
banker,  broker,  or  other  person  with  whom  any  trust  moneys,  or  securities 
may  be  deposited,  nor  for  the  insufficiency  or  deficiency  of  any  securities, 
nor  for  any  other  loss,  unless  the  same  happens  through  his  own  wilful 
default ;  and  may  reimburse  himself,  or  pay  or  discharge  out  of  the  trust 
premises,  all  expenses  incurred  in  or  about  the  execution  of  his  trusts  or 
powers." 

And  this  right  of  indemnity  is  a  first  charge  as  well  upon  the  income  as 
the  corpus,  and  expenses  may  be  retained  out  of  income  until  provisicn 
can  be  made  for  raising  them  out  of  corpus  :  Stott  v.  Milne,  25  Ch.  D. 
710,  C.  A. 

But  the  right  is  limited  strictly  to  the  trust  fund,  and  to  expenses  properly 
incurred  in  the  execution  of  the  trust :  Re  E.  of  Winchelsed's  Policy  Trusts, 
39  Ch.  D.  168  ;  Stott  v.  Milne,  sup.  ;  Smith  v.  Bale,  18  Ch.  D.  516. 

And  where  legacies  have  been  severed  and  set  apart,  the  trustee  can  have 
no  right  to  relief  from  one  set  of  investments  in  respect  of  liability  incurred 
on  behalf  of  beneficiaries  entitled  to  another  set :  Fraser  v.  Murdoch,  6  App. 
Ca.  855  ;  following  Exp.  Garland,  10  Ves.  110. 

Where  there  was  no  trust  fund  out  of  which  the  trustee  could  be  paid,  a  indemnity  by 
c.  q.  t.,  at  whose  request  he  accepted  the  ofBce,  was  liable  to  indemnify  him  :  c.  g.  t.  per- 
Jervis  v.  Wolferstan,  18  Eq.  18.  sonally. 

Although  the  relationship  of  trustee  and  c.  q.  t.  is  ended  by  the  c.  q.  t. 
absolutely  assigning  his  beneficial  interest,  yet  an  existing  liability  upon 
the  old  c.  q.  t.  to  indemnify  the  trustee  is  not  thereby  destroyed,  nor  will  it 
be  displaced  by  the  trustee  taking  an  indemnity  from  the  assignee  :  Maitheus 
V.  Ruggles-Brise,  [1911]  1  Ch.  194. 

The  trustees  of  an  inspectorship  deed,  in  which  the  creditors  covenanted 
to  indemnify  them  against  any  liability  in  carrying  on  the  debtor's  business, 
were  entitled  to  a  decree  for  account  and  contribution  against  all  the 
creditors,  though  some  had  different  defences  from  others :  Singleton  v. 
Selwyn,  12  W.  R.  98 ;  3  N.  R.  27  ;  9  Jur.  N.  S.  1149 ;  9  L.  T.  408. 

A  trustee  who  has  incurred  a  legal  liability  may  be  entitled  to  indemnity  indemnity 
from  the  c.  q.  i.  before  actual  loss  has  occurred  :   Phene  v.  Oillam,  5  Ha.  1,  before  loss 
9,  13  (where  the  indemnity  was  by  the  recognizance  of  the  Deft) :    Ee  incurred. 
Pumfrey,  Worcester,  <i:c.  Co.  v.  Blich,  22  Ch.  D.  255;    and  a  trustee  of 
shares  for  a  c.  q.  t.  (whether  original  or  derivative)  who  is  sui  juris  is  entitled 
to  be  personally  indemnified  by  him  against  calls  :    Hardoon  v.  Belilios, 
[1901]  A.  0.  118 ;  but  cannot  call  for  indemnity  in  the  absence  of  evidence 
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that  a  call  will  be  made :  Hughes-Halhtt  v.  Indian  Mammoth  Gold  Mines, 
22  Ch.  D.  661  ;  secus,  where  the  right  to  indemnity  was  denied,  and  the 
trustee  had  received  notice  that  he  would  be  placed  on  the  list  of  con- 
tributories  :    Hobbs  v.  Wayet,  36  Ch.  D.  256,  259  j   and  see  Be  Blundell, 

B.  V.  -B.,  40  Ch.  D.  377 ;  but  trustees  of  a  club  cannot  claim  indemnity 
from  the  members  beyond  the  assets  actually  in  their  hands,  unless  the 
rules  of  the  club  impose  a  liability  upon  the  members  :  Wise  v.  Perpetual 
Trustee  Co.,  Ld.,  [1903]  A.  C.  139. 

A  bond  of  indemnity  taken  by  a  trustee  is  intended,  primA  facie,  only  to 
indemnify  him  from  claims  against  him  as  such,  and  not  against  loss  which 
he  may  sustain  in  the  character  of  beneficiary :   see  Evans  v.  Benyon,  37 
Ch.  D.  329,  C.  A. 
L;gjj_  Where  on  a  purchase  under  the  trust  the  trustee  contributes  a  sum  to 

make  up  the  purchase  money,  he  is  entitled  to  a  lien  subject  to  a  first  charge 
for  the  balance  in  favour  of  the  trust :  Re  Pumfrey,  Worcester,  dec.  Co.  v. 
Blick,  22  Ch.  D.  255. 

Trustees  of  a  settlement  originally  valid,  but  afterwards  avoided  under 
sect.  47  of  the  Bankruptcy  Act,  1883,  are  entitled  to  a  lien  for  their  expenses 
as  against  the  trustee  in  bankruptcy  :  Re  Holden,  20  Q.  B.  D.  43  ;  secus, 
where  the  settlement  is  void  ah  initio  :  Button  v.  Thompson,  23  Ch.  D.  278, 

C.  A. ;  but  see  Merry  v.  Povmall,  [1898]  1  Ch.  306,  sup.  p.  1129. 
Trustees  allowing  tenant  for  life  to  retain  heirlooms  pursuant  to  a  direc- 
tion in  the  will  entitled  to  stop  his  income  to  make  good  loss  occasioned 
by  his  allowing  his  landlord  to  distrain  on  the  heirlooms  :    Re  Hope,  De 
Cetto  V.  H.,  1900,  W.  N.  76. 

Acting  under  Acting  under  counsel's  advice  will  not  necessarily  entitle  trustees  to  costs 
counsers  of  action  :   Devey  v.  Thornton,  9  Ha.  232 ;   Stott  v.  Milne,  25  Ch.  D.  710, 

advice.  C.  A.  ;    though  such  advice  would  go  a  long  way  to  justify  proceedings 

instituted  bona  fide  for  the  protection  of  the  estate  :  S.  C,  at  p.  714 ;  and 

see  Poole  v.  Pass,  1  Beav.  600,  et  v.  inf.  p.  1135. 
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Priority. 

Trustees'  expenses  precede  costs  of  suit,  and  are  a  lien  on  the  property  : 
Morrison  v.  M.,  7  D.  M.  &  G.  214 ;  2  S.  &  G.  564 ;  Lewin,  795 ;  Gaunt 
V.  Taylor,  2  Ha.  413  ;  unless  payments  not  strictly  authorized  have  been 
made  without  the  sanction  of  the  Court,  and  the  estate  is  insufficient : 
Robinson  v.  Killey,  30  Beav.  520  ;  or  they  have  misconducted  themselves  : 
Rose  V.  Sharrod,  11  W.  R.  356 ;  and  see  Ramsay  v.  Simpson,  [1899]  1  I.  E. 
69.  They  had  not  such  lien  for  the  expenses  of  and  consequent  on  an 
attempted  premature  sale,  at  the  instance  of  the  legal  tenant  for  life : 
Leedham  v.  Chawner,  4  K.  &  J.  458  ;  and  the  right  is  strictly  limited  to  the 
trust  fund  :  Re  E.  of  Winchelsea's  Policy  Trusts,  39  Ch.  D.  168. 

Under  the  Commissioners  Clauses  Act,  1847  (10  &  11  V.  o.  16),  s.  60, 
commissioners,  notwithstanding  that  they  were  defending  an  action  as 
mortgagors,  were  held  entitled,  by  virtue  of  the  statutory  right  of  in- 
demnity, to  their  costs  out  of  the  property  as  between  solr  and  client  in 
priority  to  all  other  parties  :  Batten  <fc  Co.  v.  Dartmouth  Harbour  Commrs, 
45  Ch.  D.  612. 

And  in  an  action  by  c.  q.  t.,  under  a  creditor's  deed  for  accounts  and 
ascertainment  of  rights,  there  being  a  probability  of  a  deficiency,  the 
trustees  were  entitled  to  a  direction  for  payment  of  their  costs,  charges, 
and  expenses  in  priority  to  all  other  parties  :  Dodds  v.  Tuke,  25  Ch.  D. 

617. 

It  is  an  absolute  rule  that  a  trustee  in  defaxilt  cannot  receive  any  costs  out 
of  the  estate  until  he  has  made  good  his  default :  Slaniar  v.  Evans,  Zi 
Ch.  D.  470  ;  Doering  v.  D.,  42  Ch.  D.  203  ;  Lewin,  1273,  1274  ;  and  there- 
fore an  order  directing  that  his  costs  shall  be  allowed  in  the  first  place,  and 
the  balance  only  paid,  ig  only  to  be  ma,de  under  special  circumstances  in 
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order  to  avoid  unnecessary  circuity  of  payments,  and  the  solr  cannot  take 
any  benefit  under  such  an  order  if  made  on  an  erroneous  representation 
of  the  solvency  of  the  trustee :  Slaniar  v.  Evans,  sup.  Aa  to  set-off  of 
costs  against  debt  owing  from  defaulting  exor,  see  Be  Vowles,  32  Ch.  D.  243. 

EXONERATION   OF  TRTJSTBES   IN   RESPECT   OF  POWERS    OF  ATTORNEY. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  23,  it  is  enacted  that  "  a 
trustee  acting  or  paying  money  in  good  faith  under  or  in  pursuance  of  any 
power  of  attorney  shall  not  be  liable  for  any  such  act  or  payment  by  reason 
of  the  fact  that  at  the  time  of  the  payment  or  act  the  person  who  gave 
the  power  of  attorney  was  dead  or  had  done  some  act  to  avoid  the  power, 
if  this  fact  was  not  known  to  the  trustee  at  the  time  of  his  so  acting  or  paying. 
Provided  that  nothing  in  this  section  shall  affect  the  right  of  any  person 
entitled  to  the  money  against  the  person  to  whom  the  payment  is  made 
and  that  the  person  so  entitled  shall  have  the  same  remedy  against  the 
person  to  whom  the  payment  is  made  as  he  would  have  had  against  the 
trustee." 

As  to  the  effect  of  the  section,  wliich  substantially  reproduces  sect.  26  of 
the  Law  of  Property  Amendment  Act,  1859  (Lord  St.  Leonards'  Act), 
22  &  23  V.  c.  35,  see  Hood  and  ChalUs,  139,  408. 

ALLOWANCES. 

A  trustee  making  a  payment  not  authorized  by  the  terms  of  the  trust.  Wrong  pay- 
but  honestly,  and  under  good  advice  to  execute  the  trust,  as  a  legacy  ments. 
objected  to  as  being  a  charge  on  the  estate,  in  order  to  complete  a  sale, 
was  allowed  it  in  account,  and  his  costs  below  and  on  appeal :   Forshaw  v. 
Higginson,  8  D.  M.  &  G.  827  ;  but  see  Fazakerly  v.  Culshaw,  19  W.  R.  793  ; 
24  L.  T.  773  ;   Vyse  v.  Foster,  L.  R.  7  H.  L.  318  ;  et  inf.  p.  1145. 

So  a  small  sum  paid  as  a  voluntary  school  rate  was  allowed  on  the 
ground  that  if  the  voluntary  school  were  not  supported  a  board  school 
would  have  been  established, and  that  bypaying  the  rate  the  trustee  bought 
off  a  bigger  payment :  How  v.  Winterton,  1902,  W.  N.  230. 

As  to  payment  to,  and  release  by,  a  c.  q.  t.  representing  himself  as  of  age, 
when  not,  see  Overton  v.  Banister,  3  Hare,  503 ;  and  see  Nelson  v.  Stacker, 
4  D.  &  J.  458,  462,  463. 

Trustees  acting  on  a  forged  marriage  certificate  had  to  make  good  the 
fund,  with  interest :  Eaves  v.  Hickson,  30  Beav.  136 ;  7  Jur.  N.  S.  1297. 

And  trustees  are  liable  for  improper  payments  to  solrs,  or  others :  Be 
Massey,  8  Beav.  461. 

Trustees  making  wrong  payments  to  legatees  have  a  lien  on  their  interests, 
even  against  assignees  for  value  :   Dihbs  v.  Qoren,  11  Beav.  483. 

But  where  a  trustee  who  was  also  a  beneficiary  had  made  excessive 
payments  to  the  other  beneficiaries  his  exors  cannot  claim  to  have  the 
loss  to  their  testator  made  good  by  the  other  beneficiaries,  because  he 
had  no  such  right  at  law  and  any  equity  he  might  have  had  is  destroyed 
by  his  own  act :  Be  Home,  Wilson  v.  Cox- Sinclair,  [1905]  1  Ch.  76. 

A  release  of  exors  after  payment  to  legatee  domiciled  abroad,  though 
wrong  lege  loci,  was  binding  :  Leslie  v.  Baillie,  2  Y.  &  C.  C.  91. 

An  allowance  (fixed  by  the  Court  itself)  was  made  to  trustees  for  loss  of  Bemunera- 
time  in  carrying  on  the  testator's  business,  and  managing  his  property :  tion  for 
Forsler  v.  Bidlerj,  4  D.  J.  &  S.  452 ;  but  see  Lewin,  780  et  seq.  services. 

A  commission  of  5  p.  c.  was  allowed  to  an  English  trustee,  for  receiving 
rents,  all  the  cs.  q.  t.,  and  the  other  trustees,  being  resident  out  of  the  juris- 
diction :   Be  Freeman's  Settlement,  37  Ch.  D.  148. 

But,  in  general,  a  trustee  may  not  act  as  a  collector  himself  with  a  com- 
mission :  Be  Bedingfield,  B.  v.  D'Eye,  31  L.  T.  332 ;  Nicholson  v.  Tutin, 
3  K.  &  J.  159. 

And  trustees  who  under  d,a  or^er  of  Court  receive  rents,  apd  a?:e  allowed  g, 
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commission,  will  not  be  allowed  additional  charges  in  respect  of  a  collector : 
Cox  V.  Benneli,  39  W.  R.  308. 

There  is  no  inflexible  rule  that  a  trustee,  appointed  receiver,  is  not  tc 
have  remuneration,  and  it  may  be  allowed  in  a  proper  case,  though  not 
mentioned  in  the  judgment  appointing  him :  Re  Bignell,  B.  v.  Chapman, 
[1892]  1  Oh.  59,  C.  A.- 

Annual  sums,  directed  by  a  will  to  be  paid  to  trustees  and  a  beneficiary 
so  long  as  they  carried  on  the  testator's  business,  were  held  to  be  subject  to 
legacy  duty :  Re  Thorley,  [1891]  2  Ch.  613,  C.  A. 
Improve-  An  advance  by  trustees  out  of  the  personal  estate  to  the  tenant  for  life  for 

meats.  stocking  and  cultivating  a  farm,  forming  part  of  the  real  estate,  was  allowea, 

the  outlay  being  beneficial  for  infant  remaindermen  :  Re  Household,  H.  v 
H.,  27  Ch.  D.  553  ;  and  a  constructive  trustee  who  expends  money  in 
.permanent  improvements  of  the  trust  property  is  prima  facie  entitled  to 
be  recouped  his  expenditure  to  the  extent  of  the  improved  value :  Botvle^ 
V.  Ginnever,  [1897]  2  Ch.  503. 

In  Conway  v.  Fenton,  40  Ch.  D.  512,  517,  expenditure  in  repairing  farm 
buildings  was  sanctioned ;  but  tliis  case  was  exceptional,  and  in  general 
there  is  no  jurisdiction  to  authorize  such  expenditure  of  settled  money 
except  in  cases  amounting  to  actual  salvage  :  Re  Montagu,  Derbishire  v. 
M.,  [1897]  2  Ch.  8,  C.  A.,  affirming  [1897]  1  Ch.  685 ;  Re  Hawker's  Settled 
Estates,  66  L.  J.  Ch.  341  ;  Hurst  v.  H.,  29  L.  R.  Jr.  219  ;  Lewin,  592 ; 
Re  Lord  De  Tabley's  Settled  Estates,  1896,  W.  N.  162.  For  a  case  where 
a  mansion  house  infested  with  dry  rot  was  practically  rebuilt,  the  Couit 
declined  to  exercise  its  general  jurisdiction  so  as  to  allow  the  excess  of 
expenditure  over  that  allowed  by  the  Settled  Land  Act,  1890,  s.  13  (iv.), 
being  paid  for  out  of  capital  money  as  having  been  spent  for  salvage :  Btr 
LegVs  Settled  Estates,  [1902]  2  Ch.  274. 
Maintenance.  Where  a  trustee  and  guardian  of  infants  pays  income  to  his  co-guardian 
for  their  maintenance  and  education,  ho  is  not  thereby  discharged,  but  if 
he  shows  that  they  have  been  properly  maintained  and  educated,  a  proper 
sum,  on  inquiry,  ought  to  be  allowed  against  the  balance  due  from  him 
without  vouching  details  :  Re  Evans,  Welch  v.  Ckannell,  26  Ch.  D.  58,  C.  A. 
Trustees  were  not  allowed  unnecessary  maintenance :  Bridge  v.  Brown, 
2  Y.  &  C.  C.  181  ;  nor  repairs  :  S.  C.  ;  nor  maintenance  as  just  allowances  : 
Cotham  v.  West,  1  Beav.  381  ;  nor  advancement  by  one,  the  power  being 
vested  in  two  :  Palmer  v.  Wakefield,  3  Beav.  227. 

But  trustees  were  allowed  proper  maintenance  though  in  excess  of  the 

income  :  Bridge  v.  Brown,  2  Y.  &  C.  C.  181  ;  and  sums  duly  expended  for 

a  c.  q.  t.  unable  to  take  care  of  himself  :  Nelson  v.  Buncombe,  9  Beav.  211  ; 

and  for  inquiries  on  the  subject,  see  lb.  233 ;  and  see  Wentworth  v.  Tubb, 

1  Y.  &  C.  C.  171  ;  2  Y.  &  C.  0.  537  ;  and  as  to  allowances  to  self -constituted 

trustees  of  one  non  compos,  Selby  v.  Jackson,  6  Beav.  192. 

Interest  on  A  trustee  will  not  be  allowed  interest  on  costs,  though  at  the  time  he  paid 

costs,  or  debt  them  he  had  no  trust  money  in  his  hands  :   Gordon  v.  Trail,  8  Price,  416 ; 

paid.  but  if  he  pays  off  a  debt  carrying  interest,  he  stands  in  the  place  of  the 

creditor  qua  interest :  Re  Beulah  Park  Estate,  15  Eq.  43  ;  Finch  v.  Pescoit, 

17  Eq.  554. 

And  as  to  trustees'  allowances  and  costs,  see  Lewin,  780  et  seq. ;   1265 
et  seq. 

TRUSTEES  DEPRIVED  OF  COSTS  OB  ORDERED  TO  PAY  THEM. 

T)  ri  ■  ed  of         To  what  extent  an  exor  may  be  deprived  of  his  costs  in  an  admou  action 
costs.  for  laches,  see  Heighinjton  v.  Grant,  1  Ph.  600  ;   or  for  neglect,  England  v. 

Downs,  6  Beav.  279  ;   Travers  v.  Townsend,  1  Mol.  496  ;  Beer  v.  Tapp,  10 

W.  R.  277  ;    Gresham  v.  Price,  35  Beav.  47 ;    and  in  admon  action  in 

Chambers,  Re  King,  34  Beav.  574. 

Exors  wore  not  allowed  the  costs  of  an  unnecessary  inquiry  as  to  the 

testator's  family:    WestQver  v.  Chapman,  1  Col.  181 ;  nor  of  acting  by  a 
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soir  without  reason  :  Harbin  v.  Darby,  28  Beav.  325 ;  and  as  to  costs  ot 
consulting  counsel,  and  conferences  with  a  view  to  compromise,  see  Stephens 
V.  Newborough,  11  Beav.  403. 

Trustees  refusing  accounts  and  information  had  to  pay  costs  up  to  the  Liability  to 
hearing  :  Talbot  v.  Marshfield,  3  Ch.  622  ;  Kemp  v.  Burn,  4  GilT.  348  ;   11  pay. 
W.  R.  278 ;  and  see  Payne  v.  Evens,  18  Eq.  356. 

And  neglect  or  refusal  to  account  will  in  general  make  trustees  liable  for 
costs  so  occasioned  :  Springett  v.  Dashwood,  2  Giff.  521  ;  7  Jur.  N.  S.  93  ; 
Be  Hayter,  32  W.  R.  26. 

But  the  neglect  or  refusal  must  be  pertinacious :  Pince  v.  Beattie,  1 1 
W.  R.  979. 

Trustees  have  been  made  to  pay  the  costs  of  suits  occasioned  by  their 
unreasonable  conduct :  Palairet  v.  Carew,  32  Beav.  564 ;  May  v.  Arm- 
strong, 1866,  W.  N.  233  ;  or  general  dereliction  of  duty :  Be  Weall,  Andrews 
V.  W.,  42  Ch.  D.  674 ;  Thomson  v.  Eastwood,  2  App.  Ca.  215 ;  Heugh  v. 
Scard,  33  L.  T.  659 ;  24  W.  R.  51  ;  Be  Skinner,  Cooper  v.  Skinner,  [1904] 

1  Oil.  289  ;  Lewin,  1271 ;  or  of  proceedings  taken  in  the  interest  of  their 
solrs,  and  not  for  the  protection  of  the  trust  estate  :  Wood  v.  Calvert, 
55  L.  T.  53  ;  unreasonably  delajdng  apportionment  of  trust  funds  :  Be 
Buddock,  Newberry  v.  Mansfield,  102  L.  T.  89. 

Where  a  settlement  was  prepared  by  the  trustee,  who  persuaded  the 
settlor  to  execute  it,  the  trustee  was  ordered  to  pay  the  costs  of  a  successful 
action  to  set  it  aside  :   Button  v.  Thompson,  23  Ch.  D.  278,  0.  A. 

And  exors  or  trustees  improperly  instituting  admon  proceedings  may  be 
ordered  to  bear  the  costs  :  Be  Cabburn,  46  L.  T.  848  ;  and  inf.,  Chap.  XLIV., 
"  Administbation." 

A  trustee  who,  in  a  suit  for  an  account,  falsely  denies  his  indebtedness  Jieayias 
may  be  ordered  to  pay  costs  :  Parrot  v.  Treby,  Pr.  Ch.  254 ;  Eglin  v.  indebtedness. 
Sanderson,  3  Gi£E.  434  ;  or  at  all  events  deprived  of  costs  ;  A.  6.  v.  Brewers' 
Co.,  1  P.  W.  376 ;  Fozier  v.  Andrews,  2  J.  &  Lat.  199  ;  but  where,  on 
taking  accounts,  a  trustee  is  found  to  be  indebted  in  a  small  amount,  he 
will  not  be  disallowed  his  costs  merely  because  he  denied  that  he  fl'as 
indebted  :  Turner  v.  Hancock,  20  Ch.  D.  303,  C.  A. 

Trustees  not  benefiting  by  breach  of  trust  had  not  to  pay  costs  :  Bate  v.  Breach  of 
Hooper,  5  D.  M.  &  G.  338  ;  but  where  there  has  been  a  breach  of  trust  costs  trust, 
are  generally  given  against  the  trustee  :  Burdick  v.  Oarrick,  5  Ch.  233,  and 
all  participants  in  the  breach  without  reference  to  their  degrees  of  culpa- 
bility :  Laivrence  v.  Bowie,  2  Ph.  140  ;  Byrne  v.  Norcott,  13  Beav.  336  ;  but 
between  them  one  or  more  of  them  may  be  primarily  liable  ;  and  see 
Thompson  v.  Finch,  Form  4,  sup.  p.  1116. 

Where  a  breach  of  trust,  not  depending  on  a  mere  point  of  construction, 
is  established  in  an  action,  the  costs  of  establishing  it  will  in  general  be 
thrown  upon  the  trustee  :  Bell  v.  Turner,  47  L.  J.  Ch.  75. 

Trustee  making  good  a  breach  of  trust,  not  accompanied  with  fraud,  and 
consequent  costs,  was  allowed  those  subsequent :  Peacock  v.  Colling,  33 
W.  R.  528 ;  53  L.  T.  620  ;  54  L.  J.  Ch.  743,  C.  A.  ;  and  costs  of  suit  other 
than  those  caused  by  such  breach  :  Knott  v.  Cottee,  16  Beav.  77 ;  Heighington 
V.  Grant,  1  Ph.  600 ;  Pride  v.  Fooks,  2  Beav.  430  ;  and  see  Samuel  v.  Jones, 

2  Ha.  246 ;  Bate  v.  Hooper,  5  D.  M.  &  G.  338  ;  but  costs  arising  from  an 
unfounded  claim  by  him  were  disallowed  :  Fozier  v.  Andrews,  2  J.  &  Lat. 
199 ;  and  see  Easton  v.  Lander,  62  L.  J.  Ch.  164,  where  costs  subsequent 
to  judgment  were  disallowed  a  trustee  in  an  action  occasioned  by  his 
previous  misconduct :  Be  Skinner,  Cooper  v.  Skinner,  [1904]  1  Ch. 
289. 

In  Lyse  v.  Kingdon,  1  Col.  184,  though  exors  were  liable  for  costs  of  suit,  Exor  of 
they  were  paid  from  their  testator's  assets,  he  having  committed  the  breach  defaulting 
of  trust ;   and  see  Palmer  v.  Jones,  43  L.  J.  Ch.  349 ;    Be  Griffiths,  O.  v.  trustee. 
Lewis,  26  Ch.  D.  465,  C.  A.,  el  sup.  p.  1127. 

A  legatee  in  trust  under  the  will  of  a  defaulting  trustee,  having  been  Legatee 
ordered  to  refund,  could  not  deduct  his  costs  from  the  legacy,  the  same  being  refunding. 
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insufficient  to  answer  the  breach  of  trust :  Re  Knott,  Bax  v.  Palmer,  56 
L.  J.  Ch.  318  ;  56  L.  T.  161 ;  35  W.  R.  302. 

As  a  trustee  is  indemnified,  by  the  decree  of  the  Court,  he  will  appeal 
from  any  decision  to  the  Court  above  at  his  own  risk :  Bowland  v.  Morgan, 
13  Jur.  23 ;  Tucker  v.  Horneman,  4  De  G.  M.  &  G.  395 ;  and  see  Welleshy 
V.  Mornington,  1870,  W.  N.  192  ;  and  if  the  rights  are  perfectly  clear,  and 
he  appeals  to  the  Court  without  reason,  though  otherwise  bond  fide,  he  will 
be  answerable  in  costs :  lie  Knight's  Trv^t,  27  Beav.  45 ;  Loneson  v.  Cope- 
land,  2  B.  C.  C.  156 ;  and  see  Re  Chapman,  72  L.  T.  66,  C.  A. ;  and  an 
unsuccessful  appeal  as  to  the  construction  of  a  will  will  be  dismissed  with 
costs,  which  will  not  come  out  of  the  estate  :  Clark  v.  Henry,  6  Ch.  588 ; 
and  see  Exp.  Angerstein,  9  Ch,  479  ;  Re  Pettit,  1  Ch.  D.  478  ;  Pitts  v.  La 
Fontaine,  6  App.  Ca.  482. 

On  appeal  unless  they  are  likely  to  assist  the  Court,  trustees  even  though 
served  with  notice  of  appeal  should  not  appear  by  separate  counsel :  Carrol 
V.  Graham,  [1905]  1  Ch.  478,  C.  A. 


TRUSTEES   DISCLAIMING  OB  KEFUSING  TO   CONVEY. 

Disclaiming.         A  disclaiming  trustee  only  takes  costs  as  between  party  and  party,  unless 

having  to  act  in  the  trust :  Legg  v.  Machrell,  1  Giff.  165 ;  5  Jur.  N.  S.  1154  ; 

Norway  v.  i\r.,  2  M.  &  K.  278  j  and  so  in  Bray  v.  West,  9  Sim.  429,  though 

Deft  had  disclaimed  by  answer,  and  was  still  continued  party  to  the  hearing ; 

and  as  to  the  costs  of  disclaiming,  see  Re  Tryon,  7  Beav.  496 ;  Martin  v. 

Persse,  1  Moll.  146. 

Refusing  to  A  man  may  be  liable  as  tmstee  to  convey  without  being  entitled  to 

transfer  or       trustee  costs  :   Carter  v.  C,  4  Jur.  N.  S.  63,  67 ;   3  K.  &  J.  617  ;   and  a 

convey.  trustee's  executrix  refusing  to  act  was  not  allowed  costs,  but  did  not  pay 

them,  because,  the  bill  asking  that  she  should,  she  was  obliged  to  resist : 

Legg  v.  Machrell,  sup. 

A  trustee  refusing  to  concur  as  Pit  to  recover  the  trust  property  had  no 
costs  :  Hughes  v.  Key,  20  Beav.  395  ;  Reade  v.  Sparkes,  1  Moll.  8. 

Trustees  unsuccessfully  resisting  claims  of  cs.  g.  U,  whose  title  had  not 
been  duly  shown,  had  trustee  costs :  Holford  v.  Phipps,  4  Beav.  475  ;  and 
parties  calling  on  trustees  to  part  with  their  estate,  on  the  ground  of  the 
trusts  being  ended,  must  show  this  clearly ;  this  not  being  done  before  suit, 
the  trustees  had  their  costs  :  S.  C,  3  Beav.  434  ;  and  will  always,  unless 
misconduct  is  shown  :  Noble  v.  Meymott,  14  Beav.  471 ;  and  so  where  they 
declined  to  transfer  a  fund,  under  an  assignment,  open  to  suspicion,  though 
ordered  by  the  Court :  Whitmnrsh  v.  Robertson,  1  Y.  &  C.  C.  715  ;  and  so 
under  an  appointment  by  father  to  son  at  twenty-one  :  King  -v.  K.,\  D. 
&  J.  663  ;  and  so  though  the  trustee  had  wrongly  refused  to  assign  without 
the  concurrence  required  by  counsel :  Poole  v.  Pass,  1  Beav.  600  ;  and  see 
Devey  v.  Thornton,  9  Ha.  232 ;  et  sup.  p.  1132. 

But  in  a  like  case  a  trustee  was  not  allowed  his  costs  of  suit :  Angier  v. 
Stannard,  3  M.  &  K.  566 ;  nor  where  he  refused  to  transfer  a  fund  as 
appointed  and  assigned ;  Campbell  v.  Hume,  1  Y.  &  C.  C.  664. 

And  where  in  a  clear  case  he  refused  to  reconvey  he  had  to  pay  costs  : 
Hampshire  v.  Bradley,  2  Col.  34, 39  ;  and  see  Coppinger  v.  Stapleton,  15  L.  R. 
Ir.  461.  But  untrue  recitals  in  the  reconveyance  justified  refusal  to  execute 
it :  Hartley  v.  Burton,  3  Ch.  365 ;  though  the  fact  of  the  trusts  being 
unknown  did  not,  and  the  trustee  had  to  pay  costs  :  Penfold  v.  Bouch, 
4  Ha.  271 ;  and  so  though  father  and  daughter  were  dealing  with  her 
reversionary  interest :  Firmin  v.  Pulham,  2  D.  &  S.  99  ;  and  though  not 
satisfied  with  due  evidence  of  a  decease :  Lyse  v.  Kingdon,  1  Col.  184 ;  and 
though  not  satisfied  with  due  evidence  of  a  pedigree :  Lancashire  v.  L., 
1  D.  &  S.  288,  298  ;  and  where  disputing  the  title  to  an  annuity  :  Roch  v. 
Callen,  6  Ha.  531.  But  as  to  visiting  trustees  with  costs,  see  Noble  v. 
Meymott,  14  Beav.  471 ;  Re  Cull,  20  Eq.  561 ;  et  inf.  pp.  1158— 1160,  and 
other  cases,  et  sup.  p.  1134. 
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CHARGES   BY   TRUSTEES   ACTING   AS   SOLICITORS,    SURVEYORS,    &C. 

In  general  a  solr-trustee  is  only  entitled  to  costs  and  expenses  out  of  Solr-trustee. 
pocket  found  by  the  taxing  master  to  have  been  properly  incurred  :  Moore 
V.  Frmod,  3  My.  &  Or.  45,  50 ;  Robinson  v.  Pett,  2  L.  C.  Eq.  214 ;  unless 
there  has  been  a  special  power  to  charge  for  professional  services :  Re 
Sherwood,  3  Beav.  338;  Moore  v.  Frouid,  3  My.  &  0.  45 ;  Re  Wyche,  11 
Beav.  209. 

A  direction  in  a  will  authorizing  a  trustee  who  is  a  solr  to  charge  for  pro-  Power  to 
fessional  services  is  a  beneficial  interest  under  sect.  15  of  the  Wills  Act  charge  in 
(1  V.  c.  26),  and  therefore  void  if  he  is  an  attesting  witness :   Re  Pooley,  will. 
40  Ch.  D.  1,  C.  A. ;  Re  Barber,  Burgess  v.  Vinniwme,  31  Ch.  D.  665  ;  Re 
While,  Pennell  v.  Franklin,  [1898]  2  Ch.  217,  C.  A.,  affirming  lb.  1  Ch.  297  ; 
and,  being  bounty,  fails  as  against  creditors  :   S.  C.  ;  and  whether  or  not 
such  interest  is  subject  to  legacy  duty,  qucere ;  Re  Pooley,  sup. ;  Re  Thorley, 
[1891]  2  Ch.  613,  C.  A. ;  and  see  Re  White,  [1898]  1  Ch.  297,  299. 

An  exor  who  is  a  solr  cannot,  though  authorized  "  to  charge  for  his  pro- 
fessional services,"  charge  for  doing  what,  as  exor,  he  ought  to  have  done 
himself ;  nor  can  an  exor  employ  a  solr  for  such  acts  :  Harbin  v.  Darby,  28 
Beav.  325 ;  and  cases  in  note,  p.  327. 

As  to  what  words  are  sufficient,  see  Moore  v.  Frowd,  sup. ;  Harbin  v.  what  words 
Darby,  28  Beav.  325  ;   Willis  v.  Kibble,  1  Beav.  559  ;  Re  Ames,  A.  v.  Taylor,  sufficient  to 
25  Ch.  D.  72  (where  non-professional  charges  were  allowed  under  a  direction  authorize 
that  the  solr  should  be  allowed  to  make  proper  and  reasonable  charges,  charging, 
whether  within  the  business  of  a  solr  or  not) ;    Re  Chappie,  Newton  v. 
Chapman,  27  Ch.  D.  584  (where  they  were  disallowed  under  a  direction  to 
allow  remuneration  for  business  and  trouble,  as  though  the  trustee,  not 
being  such,  were  employed  by  the  trustee) ;  Re  Fish,  Bennett  v.  B.,  [1893] 
2  Ch.  413,  C.  A.  (where  a  special  clause  was  held  to  entitle  a  solr-trustee  to 
charge  for  his  trouble,  as  well  as  to  make  professional  charges,  notwith- 
standing that  a  legacy  of  £200  was  given  to  him  conditionally  on  his  accept- 
ing the  office  of  exor  and  trustee) ;  Clarkson  v.  Robinson,  [1900]  12  Ch.  722 
(where  the  clause,  though  wide,  was  not  wide  enough  to  cover  work  done 
outside  the  profession  or  business  of  the  trustee) ;   and  see  Re  Chalinder 
and  Herington,  [1907]  1  Ch.  58, 

The  rule  extends  to  the  firm  of  which  he  is  a  member,  though  the  business  Firm  of  which 
has  been  done  by  one  of  the  firm  not  a  trustee  :   Christophers  v.  White,  10  trustee  is 
Beav.  523  ;  Collins  v.  Carey,  2  Beav.  128.  member. 

But  a  trustee  may  employ  his  partner  as  solr  to  the  trust  if  the  trustee, 
by  the  articles  of  partnership,  is  precluded  from  any  benefit :  Clack  v. 
Carton,  7  Jur.  N.  S.  441 ;  9  W.  R.  568  ;  30  L.  J.  Ch.  639  ;  4  L.  T.  361. 

And  where  trustees  of  a  manor  appointed  the  partner  of  one  of  them,  who 
was  a  solr,  to  act  as  steward,  he  was  not  accountable  to  the  trust  in  respect 
of  his  manorial  fees  :  Re  Gorsellis,  Lawton  v.  Elwes,  34  Ch.  D.  675,  C.  A. 

The  rule,  however,  has  been  held  not  to  apply  where  the  solr  is  one  of  One  of  several 
several  tmstees,  and  acts  for  them  as  Defts  :  Cradock  v.  Piper,  1  Mac.  &  G.  trustees. 
664 ;  17  Sim.  41.  This  exception  to  the  rule,  though  anomalous  (see 
Lswin,  314 ;  Mansen  v.  Batllie,  2  Macq.  80 ;  Re  Doody,  [1893]  1  Ch.  129, 
C.  A.),  is  well  established :  Re  Corsellis,  Lawton  v.  Elwes,  34  Ch.  D.  675, 
C.  A. ;  Re  Barber,  Burgess  v.  Vinnicome,  34  Ch.  D.  77  ;  and  applies  to 
friendly  proceedings  in  Chambers — e.g.,  an  application  for  maintenance  of 
an  infant :  Re  Corsellis,  sup.  ;  and  where  the  trustees  are  Pits,  but  not 
where  the  solr-trustee  is  acting  for  cs.  q.  t. :  S.  C.  ;  or  is  not  the  solr  on 
the  record,  but  has  merelj  introduced  the  business  to  the  solrs  of  the  trustees : 
Vipont  V.  Butler,  1893,  W.  N.  64  ;  and  the  taxing  masters  may  apply  the 
rule  without  any  special  direction  ;   Cradock  v.  Piper,  sup. 

As  to  disputing  after  many  years  a  bill  paid  by  a  trustee  to  himself  as  solr, 
see  Allen  v.  Jarvis,  4  Ch.  616. 

Right  to  charge  for  professional  services  may  be  given  to  a  surveyor-  Surveyor, 
trustee  by  the  will :    Willis  v.  Kibble,  1  Beav.  559  ;   but  exor  and  trustee,  trustee. 
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Selling  as  auctioneer,  was  not  allowed  commissioii  :  Kirlcman  v.  Booth,  11 
Beav.  273  ;  nor  wore  auctioneers  selling  for  a  mortgagee,  one  of  the  firm  : 
Matthison  v.  Clarice,  3  Drew.  3  ;  and  see  Sclaier  v.  Cottam,  3  Jur.  N.  S.  630  ; 
5  W.  R.  744  ;  but  a  trustee  for  sale,  an  auctioneer,  was,  under  the  terms  of 
the  deed  :  Douglas  v.  Archbutt,  2  D.  &  J.  148. 

As  to  compensation  for  loss  of  time,  see  Forster  v.  Ridley,  4  D.  J.  &  S.  452, 
sup.  p.  1133. 

There  is  no  inflexible  rule  that  a  trustee  can  be  appointed  receiver  of  the 
trust  property  only  on  the  terms  of  liis  having  no  remuneration  :  Be  Bignell, 
B.  V.  Olmpman,  [1892]  1  Ch.  59 ;  Lewin,  311. 

An  exor  who  is  a  solr  cannot,  by  postponing  probate,  entitle  himself  in  the 
meantime  to  charge  for  professional  work  done  for  his  co-cxor  in  relation  lo 
the  estate  :   Re  Barber,  Burgess  v.  Vinnicome,  34  Ch.  D.  77. 

Where  a  testator  directs  that  his  solr  shall  he  solr  "  to  his  estate  and  to 
his  trustees  in  the  management  and  carrying  out  the  provisions  of  the 
will,"  no  trust  or  duty  to  employ  such  solr  is  imposed  on  the  trustees  : 
Foster  v.  Elsley,  19  Ch.  D.  518  ;  and  it  has  been  held  that  as  to  the  invest- 
ment of  capital  moneys  under  the  Settled  Land  Acts,  the  trustees  may 
select  their  o^vn  solrs  and  brokers  in  opposition  to  the  wishes  of  the 
tenant  for  life  :  Re  Duke  of  Cleveland' s  Settled  Estates,  [1902]  2  Ch.  3£0  ; 
19  T.  L.  R.  536. 


Section  VI. — Investment  of  Trust  Funds  and  Management 
OF  Trust  Property. 

1 .  Investment  on  Mortgage  of  Freeholds  or  Copyholds  in  England  or 

Wales. 

This  Court  (or  the  Judge)  being  of  opinion  that  it  will  be  fit  and 
proper,  and  for  the  benefit  of  the  persons  interested  under  &c.,  that 
the  sum  of  £ —  cash  in  the  schedule  hereto  mentioned  should  be  in- 
vested \or  that  the  £ —  Consols  in  the  schedule  hereto  mentioned 
should  be  sold,  and  the  money  to  arise  by  such  sale  be  invested]  on 
the  security  by  way  of  mortgage  of  the  freehold  \or  copyhold]  estate 
in  the  summons  mentioned,  situate  &c.,  doth  order  that  the  follow- 
ing &c.,  1.  An  inquiry  whether  a  good  title  can  be  made  to  the  said 
estate  ;  And  in  case  a  good  title  can  be  made  thereto,  It  is  ordered 
that  a  mortgage  thereof  be  settled  by  the  Judge  ;  And  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto. — [Add  Payment  Schedule,  Form  No.  65.] 

For  form  of  summons,  see  D.  C.  F.  574. 


2.  Inquiry  as  to  snch  Investment. 
Order  that  the  following  &c.,  1.  An  inquiry  whether  it  is  fit  and 
proper  and  for  the  benefit  of  the  parties  interested  in  the  £55,000 
Consols  in  Court  to  the  credit  of  &c.,  that  the  said  Consols  should 
be  sold,  and  the  proceeds  thereof  invested  in  the  purchase  of  East 
India  Stock,  or  upon  mortgage  of  a  freehold  or  copyhold  estate,  or 
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freehold  or  copyhold  estates,  in  England  and  Wales. — Stand  over 
till  after  certificate. 

3.  Liberty  to  Trustees  to  expend  Money  for  specified  Purposes. 

Order  that  the  Defts,  the  trustees  of  the  will  of  the  testator  D,  be 
at  liberty,  out  of  the  income  of  the  estate  at  W.  to  which  the  Pit  is 
entitled,  to  expend  a  sum  not  exceeding  £ —  in  executing  the  works 
mentioned  in  the  first  column  of  the  schedule  hereto,  the  estimated 
cost  of  which  is  set  forth  in  the  second  column. 
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The  Schedule. 


1st  Column. 

2nd  Column. 

To  paint  the  outside  wood  and  iron-   j 
work  of  tlic  mansion  at  — ,   and   i 
the  out-ofSces ) 

£35     0     0 

To  &c 

Total 

£ 

—Dashwood  v.  D.,  V.-C.  M.  at  Chambers,  19  July,  1876,  A.  1594. 
For  form  of  summons,  see  D.  C.  F.  616. 

4.  Declaration  that  Trustees  of  Settlement  iiiai/  advance  on  Personal 

Security — Liberty  to  apply  on  further  Evidence  as  to  Question  of 

their  Obligation  to  do  so. 
Order  that  the  Defts  A.  N.  R.  and  H.  T.  A.  H.,  as  trustees  of  the 
indenture  of  settlement  dated  &c.,  be  at  liberty  to  lend  the  whole  or 
any  part  of  the  trust  funds  (whether  at  the  time  invested  or  not)  to 
the  settlor,  the  Pit  C.  E.  L.,  widow,  upon  her  personal  credit  without 
security,  if  they  think  fit.  And  it  is  ordered  that  the  said  Defts  [the 
trustees]  be  at  liberty  to  apply  to  the  Judge  at  Chambers,  if  they  shall 
hereafter  be  desirous  of  taking  the  further  opinion  of  the  Judge 
whether  they  are  bound  to  make  such  loan  on  producing  further 
evidence  as  to  that  point. — The  costs  of  the  Pit  and  Defts  [the  trustees'] 
of  the  application  to  be  taxed,  the  costs  of  the  trustees  as  between 
solr  and  client  and  paid  and  retained  out  of  tlie  trust  funds. — See  Re 
Laing's  Settlement,  L.  v.  Radcliffe,  Kekewich,  J.,  '22  Feb.  1899,  B. 
1119  ;  [1899]  1  Ch.  593. 

5.  Declaration  that  Trustees  may  raise  Money  for  Repairs  and 

Annuities — Interest  to  be  kept  down  out  of  Income. 

Declare  that,  according  to  the  true  construction  of  the  said  will, 
the  Pits  [the  trustees]  have  power  to  charge  or  mortgage  so  much  of 
the  testator's  real  estate  as  fx-om  time  to  time  remahis  unsold,  with 
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any  outlay  for  renewals  of  leases,  or  grants,  payments  of  fines,  or 
admission  to  or  enfranchisement  of  copyhold  hereditaments,  im- 
provements, repairs,  premiums  on  policies,  or  otherwise  for  the  benefit 
or  in  respect  of  the  real  or  personal  estate  of  the  testator,  and  also  with 
the  costs  of  and  incidental  to  raising  moneys  for  the  purposes  afore- 
said ;  And  that  the  Pits  have  also  power  to  charge  as  aforesaid  the 
unsold  real  estate  from  time  to  time  with  sufficient  moneys  to  enable 
them  to  make  payment  in  full  of  the  annuities  other  than  the  annuity 
to  the  Pit  R.  B.  ;  And  that  the  interest  on  mortgages  or  other  charges 
ought  to  be  borne  by  income  ;  And  refer  it  to  the  taxing  master  to 
tax  as  between  solr  and  client  the  costs  of  the  Pits  and  Defts  of  this 
application.  And  it  is  ordered  that  the  amount  of  such  costs  when 
taxed  be  paid  by  the  Pits  out  of  the  moneys  raised  by  charging  the 
unsold  real  estate  as  aforesaid. — See  Re  Bellinger,  Durell  v.  B., 
Kekewich,  J.,  26  July,  1898,  A.  3024  ;  [1898]  2  Ch.  534. 


6.  Contract  and  Lease  approved — Trustees  to  be  at  liberty  to 
execute  them. 

Order  that  the  conditional  contract  dated  &c.  entered  into  between 
the  applicants,  the  surviving  trustees  of  the  wiU  of  W.  S.,  deceased, 
of  the  one  part,  and  the  Board  of  Works  for  the  W —  district  of  the 
other  part,  for  the  lease  to  the  said  Board  of  Works  of  the  premises 
in  the  said  contract  mentioned,  be  carried  into  eSect,  and  the  Judge 
having  approved  of  the  lease  intended  to  be  made  under  such  contract 
between  T.  and  S.  of  the  one  part,  and  the  Board  of  Works  for  the 
W —  district  of  the  other  part,  which  together  with  the  counterpart 
thereof  is  identified  by  the  signature  of  the  Master  in  the  margin  of 
the  said  contract,  and  also  of  such  lease  and  the  counterpart  thereof 
respectively,  as  a  proper  contract  and  lease  ;  It  is  ordered  that  the 
applicants  be  at  liberty  to  execute  such  contract  and  lease  upon  the 
counterpart  thereof  being  executed  by  the  said  Board  of  Works. — 
Costs  of  the  Pits  and  Defts  to  be  costs  in  the  action. — Stratford  v. 
league,  V.-C.  H.  at  Chambers,  13  June,  1876,  B.  1105. 

For  forms  of  summons  and  affidavit,  see  D.  C.  F.  617. 


7.  Liberty  to  Trustee  to  bring  Action. 

Order  that  the  applicant,  as  trustee  of  the  testator's  will,  be  at 
liberty  to  bring  an  action  against  the  lessees  of  the  Duke  of  B.  as  lord 
of  the  manor  of  C.  to  restrain  them  from  making  a  tramway  from  G. 
to  the  quarries  in  the  township  of  Haslingden,  or  to  take  such  other 
proceedings  in  relation  thereto  as  he  may  be  advised.- — Holden  v.  H., 
V.-C.  B.,  8  July,  1876,  A.  118. 

For  f'Tm  of  .summons,  see  P.  C.  F,  6U. 
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8.  Trustees  to  defend  Actions. 

Order  that  the  Defts,  as  the  exors  and  trustees  of  the  will  of  the 
testator  E.,  be  at  liberty  to  defend  the  action  S.  v.  E.,  instituted  by 
S.  and  another  against  the  said  E.,  and  also  the  action  S.  v.  E. 
instituted  by  S.  and  another  against  the  said  E.  and  others,  and  be 
indemnified  therein  out  of  the  estate  of  the  testator. — Re  Eden,  E.  v. 
Sutton,  V.-C.  H.  at  Chambers,  7  Nov.  1876,  A.  1777. 

9.  Leave  to  promote  Bill  in  Parliament. 

Order  that  the  representative  committee  of  the  bondholders 
appointed  under  the  order  dated  &c.,  be  at  liberty  to  promote  a  bill 
in  the  next  session  of  Parliament  carrying  into  efiect  the  terms  set 
forth  in  the  exhibit  marked  &c.,  to  the  afiidavit  &c.,  but  such  liberty 
is  not  to  be  taken  as  expressing  any  approval  of  this  Court  of  such 
terms. — Bttckham  v.  The  Trustees  &c.  of  Whitehaven,  C.  A.,  3  Nov. 
1888,  A.  1647  ;  S.  C,  56  L.  T.  694. 

NOTES. 
INVESTMENT   OV  TKTTST  FUNDS GENERAL  POWERS   OV  TRUSTEES. 

Until  the  passing  of  the  Law  of  Property  Amendment  Act,  1859,  known 
as  Lord  St.  Leonards'  Act  (22  &  23  V.  c.  35),  s.  32,  investments  of  trust 
money  by  trustees  otherwise  than  under  special  powers  contained  in  the 
trust  instrument  or  special  order  of  the  Court,  were  practically  confined  to 
Government  securities. 

For  an  account  of  the  earlier  enactments  on  the  subject  of  investment, 
see  Seton,  4th  ed.,  p.  488 ;  and  for  an  historical  review  of  the  law  on  the 
subject,  see  Lewin,  Chap.  XIV.,  sect.  4,  343  et  seq. 

Under  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38),  s.  1 1, 
trustees,  exors,  or  admors  "  having  power  to  invest  their  trust  funds  upon 
Government  securities,  or  upon  parliamentary  stocks,  funds,  or  securities, 
or  any  of  them,"  might  invest  in  any  of  the  stocks,  funds,  or  securities  in  or 
upon  which  "  cash  under  the  control  of  the  Court "  might  be  invested. 

Tor  the  investments  in  which,  under  O.  xxn,  17,  cash  under  the  control 
of  the  Court  may  now  be  invested,  v.  sup.  Vol.  I.  p.  226 ;  and  as  to  the 
practice  under  the  corresponding  rule  in  Ireland,  and  the  circumstances 
under  which  the  Court  will  sanction  investments  in  securities  newly  autho- 
rized, see  Roberts  v.  Morgan,  23  L.  R.  Ir.  118  ;  Re  PJielan,  lb.  336 ;  Johnson 
V.  O'Neil,  lb.  430 ;  Re  Nesbitt's  Trusts,  25  L.  R.  Ir.  430. 

SETTLED  LAND  ACT. 

By  the  Settled  Land  Act,  1882  (46  &  46  V.  o.  38),  ss.  21,  32,  all  moneys  in 
Court  which  are  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement  may  be  "  invested  on  Government  securities,  or  on 
other  securities  on  which  the  trustees  of  the  settlement  are  by  the  settlement 
or  by  law  authorized  to  invest  trust  money  of  the  settlement,  or  on  the 
security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purchase  of  the 
debenture  stock  of  any  railway  co.  in  Great  Britain  or  Ireland  incorporated 
by  special  Act  of  Parliament,  and  having  for  ten  years  next  before  the  date 
of  investment  paid  a  dividend  on  its  ordinary  stock  or  shares  "  ;  and  under 
these  sections  moneys  in  Court  which  have  arisen  from  the  purchase  under 
the  Lands  Clauses  Consolidation  Act,  1845,  of  land  belonging  absolutely  to 
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a  charity,  have  been  invested  in  railway  debenture  stock :  i?«  Byron's 
Charity,  23  Ch.  D.  171. 

By  sect.  33,  where  under  a  settlement  money  is  in  the  hands  of  trustees, 
and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  to  the 
settlement,  then,  in  addition  to  such  powers  of  dealing  therewith  as  the 
trustees  have  independently  of  the  Act,  they  may,  at  the  option  of  the  tenant 
for  life,  invest  the  same  as  above  mentioned. 

Moneys  are  "  liable  to  be  laid  out  in  the  purchase  of  land  "  within  the 
section  if  trustees  are  empowered  so  to  invest  them :  He  Soltau's  Trvsts, 
[1898]  2  Ch.  629  ;  or  to  invest  at  the  request  of  the  tenant  for  life  in  the 
purchase  of  particular  land  :  Se  Hill,  H.  v.  Pilcher,  [1896]  1  Ch.  962. 

Where  under  a  will  money  was  bequeathed  to  trustees  in  trust  to  lay  it 
out  in  the  purchase  of  real  estate,  to  be  settled  in  strict  settlement,  with  a 
direction  that  until  the  purchase  "  the  legacy  should  be  invested  in  Govern- 
ment or  real  securities,  but  not  in  any  other  mode  of  investment,"  it  was 
held  that  the  trustees,  on  the  direction  of  the  tenant  for  life,  might  invest 
the  legacy  in  railway  debenture  stock :  Be  Mackenzie's  Trusts,  23  Ch.  D. 
750 ;  and  see  Be  Tennant,  40  Ch.  D.  594 ;  Be  Mundy's  Settled  Estates, 
[1891]  1  Ch.  399,  C.  A. ;  for  this  was  only  doing  directly  what  the  tenant 
for  life  could  have  done  oirouitously  under  the  powers  of  the  Act,  by  reselling 
the  estate  when  purchased,  and  directing  the  investment  of  the  money  in 
the  manner  proposed.  And  in  another  case,  where  the  will  contained  no 
clause  authorizing  an  interim  investment,  the  Court  sanctioned  the  post- 
ponement of  the  purchase  of  real  estate  in  Ireland  until  such  a  purchase 
could  be  prudently  effected,  and  allowed  an  interim  investment  under 
sect.  21 :  Be  Maberley,  M.  v.  M.,  33  Ch.  D.  455 ;  and  seejjosi,  Chap.  XLV., 
"  Settlements." 

national  debt  convbesion  act. 

By  the  National  Debt  (Conversion)  Act,  1888  (51  V.  c.  2),  provision  was 
made  for  the  conversion  and  exchange  of  Three  p.  c.  Consolidated  Bank 
Annuities,  Three  p.  c.  Reduced  Bank  Annuities,  and  New  Three  p.  c. 
Annuities  into  a  new  Government  Stock  of  a  lower  denomination  to  be 
called  Two  and  Three-quarters  p.  c.  Consolidated  Stock  until  the  6th  of 
April  1903,  and  thereafter  Two  and  a  Half  p.  c.  Consolidated  Stock  (sect.  2, 
sub-sect.  4) ;  and  trustees  having  power  to  invest  in  the  old  stocks  were 
empowered  to  invest  in  the  new  stock  in  lieu  thereof  (sect.  19).  The  new 
stock  is  not  to  be  redeemable  until  the  8th  April,  of  1923,  after  wldch  date 
it  will  be  redeemable  at  par  in  such  manner  as  Parliament  shall  direct 
(sect.  2,  sub-sect.  2).  Special  provision  was  made  for  the  protection  of 
trustees  of  stock  appropriated  to  provide  annuities  (sect.  20),  and  (sect.  27  : 
see  Be  Tuckett's  Trusts,  57  L.  J.  Ch.  760 ;  58  L.  T.  719  ;  36  W.  R.  542) 
when  any  stock  converted  or  exchanged  by  virtue  of  the  Act  into  new  stock 
was  held  by  a  trustee,  such  trustee  was  to  be  at  liberty  to  sell  the  same, 
and  to  invest  the  proceeds  in  any  of  the  securities  for  the  time  being 
authorized  for  the  investment  of  cash  under  the  control  of  the  High  Court, 
notwithstanding  anything  to  the  contrary  contained  in  the  instrument 
creating  the  trust. 

TBUSTBB   ACT,    1893. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  which  (by  sect.  4)  applies 
as  well  to  trusts  created  before  as  to  trusts  created  after  the  passing  of 
that  Act,  extensive  powers  of  investment  are  conferred  on  trustees ;  and 
by  sect.  1,  "  A  trustee  may,  unless  expressly  forbidden  by  the  instrument 
(if  any)  creating  the  trust,  invest  any  trust  funds  in  his  hands,  whether  at 
the  time  in  a  state  of  investment  or  not,  in  manner  following,  that  is  to  say— 
(a)  In  any  of  the  Parliamentary  stocks  or  public  funds  or  Government 
securities  of  the  United  Kingdom ;    (b)  on  real  or  heritable  securities  in 


SECT.  VI. J     Investment  of  Trust  Funds,  (&c.  1143 

Great  Britain  or  Ireland ;   (c)  in  the  stock  of  the  Bank  of  England  or  the 
Bank  of  Ireland ;   (d)  in  India  Three  and  a  Half  p.  c.  Stock,  and  India 
Three  p.  o.  Stock,  or  in  any  other  capital  stock  which  may  at  any  time 
hereafter  be  issued  by  the  Secretary  of  State  in  Council  of  India,  under 
the  authority  of  Act  of  Parliament,  Oiud  charged  on  the  revenues  of  India  ; 
(e)  in  any  securities  the  interest  of  which  is  for  the  time  being  guaranteed 
by  Parliament :    (f)  in  Consolidated  stock  created  by  the  Metropolitan 
Board  of  Works  or  by  the  London  County  Council,  or  in  Debenture  stock 
created  by  the  Receiver  for  the  Metropolitan  Police  District ;    (g)  in  the 
Debenture,  or  Rentcharge,  or  Guaranteed  or  Preference  stock  of  any 
railway  co.  in  Great  Britain  or  Ireland,  incorporated  by  special  Act  of 
Parliament,  and  having,  during  each  of  the  ten  years  last  past  before  the 
date  of  investment,  paid  a  dividend  at  the  rate  of  not  less  than  three  p.  c. 
per  ann.  on  its  ordinary  stock  ;  (h)  in  the  stock  of  any  railway  or  canal  co. 
in  Great  Britain  or  Ireland,  whose  undertaking  is  leased  in  perpetuity,  or 
for  a  term  of  not  less  than  200  years,  at  a  fixed  rental  to  any  such  railway 
CO.  as  is  mentioned  in  sub-sect,  (g)  either  alone  or  jointly  with  any  other 
railway  co. ;    (i)  in  the  Debenture  stock  of  any  railway  co.  in  India,  the 
interest  on  which  is  paid  or  guaranteed  by  the  Secretary  of  State  in  Council 
of  India ;  (j)  in  the  B.  anns.  of  the  Eastern  Bengal,  the  East  Indian,  and  the 
Scinde,  Punjaub  and  Delhi  Railways,  and  any  like  anns.  which  may  at  any 
time  hereafter  be  created  on  the  purchase  of  any  other  railway  by  the  Secre- 
tary of  State  in  Council  of  India,  and  charged  on  the  revenues  of  India,  and 
which  may  be  authorized  by  Act  of  Parliament  to  be  accepted  by  trustees  in 
lieu  of  any  stock  held  by  them  in  the  purchased  railway,  also  in  deferred 
anns.  comprised  in  the  register  of  holders  of  ann.  class  D.  and  anns.  com- 
prised in  the  register  of  annuitants  class  C.  of  the  East  Indian  Railway  Co.  ; 
(k)  in  the  stock  of  any  railway  oo.  in  India  upon  which  a  fixed  or  minimum 
dividend  in  sterling  is  paid  or  guaranteed  by  the  Secretary  of  State  in  Council 
of  India,  or  upon  the  capital  of  which  the  interest  is  so  guaranteed  ;  (1)  in 
the  Debenture  or  Guaranteed  or  Preference  stock  of  any  co.  in  Great 
Britain  or  Ireland,  established  for  the  supply  of  water  for  profit,  and 
incorporated  by  special  Act  of  Parliament  or  by  Royal  Charter,  and  having 
during  each  of  the  ten  years  last  past  before  the  date  of  investment  paid  a 
dividend  of  not  less  than  £5  p.  c.  on  its  ordinary  stock  ;  (m)  in  nominal  or 
inscribed  stock,  issued  or  to  be  issued  by  the  corporation  of  any  municipal 
borough,  having,  according  to  the  returns  of  the  last  census  prior  to  the  date 
of  investment,  a  population  exceeding  50,000,  or  by  any  county  council, 
under  the  authority  of  any  Act  of  Parliament  or  Provisional  Order ;  (n)  in 
nominal  or  inscribed  stock,  issued  or  to  be  issued  by  any  commrs  incor- 
porated by  Act  of  Parliament  for  the  purpose  of  supplying  water,  and 
having  a  compulsory  power  of  levying  rates  over  an  area  having,  according 
to  the  returns  of  the  last  census  prior  to  the  date  of  investment,  a  popula- 
tion exceeding  50,000,  provided  that  during  each  of  the  ten  years  last  past 
before  the  date  of  investment  the  rates  levied  by  such  commrs  shall  not 
have  exceeded  eighty  p.  c.  of  the  amount  authorized  by  law  to  be  levied  ; 
(o)  in  any  of  the  stocks,  funds,  or  securities  for  the  time  being  authorized 
for  the  investment  of  cash  under  the  control  or  subject  to  the  order  of  the 
High  Court ;  and  may  also  from  time  to  time  vary  any  such  investment." 
The  words  "  unless  expressly  forbidden  "  are  construed  strictly,  and  a 
mere  inference  that  the  settlor  intended  to  exclude  all  or  some  of  the 
investments  authorized  by  the  Act  will  not  be  enough  :  Me  Burke,  Burke  v. 
Burke,  [1908]  2  Ch.  248. 

The  words  extending  the  powers  of  the  section  to  all  trust  funds,  "  whether 
at  the  time  in  a  state  of  investment  or  not,"  were  not  contained  in  the 
Trust  Investment  Act,  1889,  and  in  effect  embody  in  the  Act  of  1893  the 
decision  of  the  House  of  Lords  in  Hume  v.  Lopes,  [1892]  A.  C.  112  (affirming 
and  extending  the  decision  of  the  Court  of  Appeal  in  In  re  Dick,  [1891] 
1  Ch.  423,  C.  A.,  overruling  that  of  North,  J.,  In  re  Manchester  Royal 
Infirmary,  43  Ch.  D.  420),  that  the  powers  of  the  Act  of  1889  were  not 
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limited  to  cash  in  tiie  hands  of  trustees,  but  extended  to  all  the  trust 
investments,  so  that,  whatever  might  be  the  nature  of  such  investments, 
tlie  power  of  varjang  investments  conferred  by  the  statute  was  available. 

A  corporation  incorporated  by  a  special  Act,  holding  funds  for  charitable 
purposes  and  empowered  to  invest  the  same,  are  trustees  within  the  Act : 
Ee  Manchester  Royal  Infirmary,  sup. ;  secus,  trustees  holding  moneys 
which  belong  to  a  building  society  and  are  to  be  dealt  with  only  under  the 
direction  of  the  directors,  or  the  directors  themselves  :  Be  National  Bldg. 
Soc,  43  Ch.  D.  431. 

As  to  the  meaning  of  the  words  "  incorporated  by  Act  of  Parliament," 
see  mve  v.  Boylon,  [1891]  1  Ch.  501,  C.  A. 

In  the  case  of  Be  Blue  Bibbon  Life  Assurance  Co.,  59  L.  J.  Ch.  276 ;  60 
L.  T.  660 ;  38  W.  R.  104 ;  North,  J.,  without  deciding  whether  the  Court 
would  accept  B.  annuities  as  a  proper  investment  for  funds  under  its  con- 
trol, sanctioned,  under  the  Board  of  Trade  Rules,  the  investment  therein 
of  a  deposit  paid  in  under  the  Life  Assurance  Companies  Act,  1870,  s.  3. 

India  3|  p.  c.  is  not  a  fund,  the  interest  of  which  is  "  guaranteed  by 
authority  of  Parliament  "  within  sect.  26  of  the  Building  Societies  Act, 
1874,  available  for  investment  of  the  surplus  funds  of  the  society  :  Be 
National  Permanent  Bldg.  Soc,  1890,  W.  N.  117. 

Where  a  testator  empowered  his  trustees  to  set  apart  and  invest  in  speci- 
fied securities  a  sum  sufficient  to  answer  an  annuity,  the  trustees  could  not 
avail  themselves  of  the  statute  to  make  an  investment  for  the  purpose  on 
securities  not  so  specified:  Be  Owthwaite,  0.  v.  Taylor,  [1891]  3  Ch.  494; 
but  see  Hume  v.  Lopes,  [1892]  A.  C.  112,  sup.  ;  and  of.  Be  Mackenzie's 
Trusts,  23  Ch.  D.  760,  sup.  p.  1142. 

The  stock  of  a  municipal  borough,  not  having  at  the  last  census  a  popu- 
lation exceeding  60,000,  may  yet  be  brought  within  the  range  of  the  section 
if  at  the  time  of  the  investment  the  area  of  the  borough  has  been  duly 
extended  so  as  to  comprise  a.  population  according  to  the  last  census 
returns  of  the  required  number :   Be  Druitt,  Druittv.  Dehler,  [1903]  1  Ch.  446. 

THE  COLONIAL  STOCK  ACT,  1900. 

By  63  &  64  V.  o.  62,  s.  2,  the  securities  in  which  a  trustee  may  invest 
under  the  powers  of  the  Trustee  Act,  1893,  shall  include  any  colonial  stock 
which  is  registered  in  the  United  Kingdom  in  accordance  with  the  pro- 
visions of  the  Colonial  Stock  Acts,  1877  and  1892,  as  amended  by  this 
Act,  and  with  respect  to  which  there  have  been  observed  such  conditions 
(if  any)  as  the  Treasury  may  by  order  notified  in  the  London  Gazette 
prescribe. 

The  restrictions  mentioned  in  sect.  2,  sub-sect.  (2)  of  the  Trustee  Act, 
1893,  with  respect  to  the  stocks  therein  referred  to  shall  apply  to  colonial 
stock.  The  Treasury  shall  keep  a  list  of  any  colonial  stocks  in  respect  of 
which  the  provisions  of  this  Act  are  for  the  time  being  complied  with,  and 
shall  publish  the  list  in  the  London  and  Edinburgh  Gazettes,  and  in  such 
other  manner  as  may  give  the  public  full  information  on  the  subject. 

As  to  meaning  of  expression  "  British  Colony  or  dependency,"  see  Be 
Maryon-Wilson's  Estate,  [1911]  2  Ch.  58. 

INVESTMENTS   SANCTIONED   BY   COTJET. 

The  Court,  on  the  application  of  a  tenant  for  life,  allowed  Consols  to  be 
sold  and  invested  in  Bank  stock,  and  solr  and  client  costs  were  given  from 
the  fund  :  Cohen  v.  Waley,  7  Jur.  N.  S.  937  ;  and  as  to  Bank  stock,  see  Be 
Langford,  2  J.  &  H.  458. 

Where  trustees  disagree  as  to  investment,  see  Butler  v.  Withers,  1  J.  & 
H.  332. 

The  security  of  a  Scotch  estate  was  not  sanctioned  :  Be  Miles,  27  Beav. 
.579  ;  sccus,  as  to  Ireland  :  see  4  &  6  Will.  IV.  c.  29  ;  Be  Pawlett,  1  Ph.  570  ; 
Coilerill's  Trusts,  17  Sol.  J.  165  ;  but  sec  Be  Maberley,  M.  v.  M.,  33  Ch.  D.  455. 
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Where  the  will  authorized  investment  in  Consols  and  "in  no  other 
securities,"  the  Court  refused  to  sanction  a  change  to  other  investments  : 
Re  Ovey,  [1900]  2  Ch.  524,  not  following  Re  Wedderhnrn,  9  Ch.  D.  112. 

Trustees  having,  under  a  will,  power  to  invest  in  the  guaranteed  stock 
of  any  railway  co.  in  India,  upon  which  a  minimum  rale  of  interest  should 
bo  guaranteed  by  the  Government  of  India,  were  allowed,  under  42  &  43 
V.  c.  ccvi.  s.  37  (East  Indian  Railway  Company  Purchase  Act,  1879),  to 
invest  in  East  Indian  Railway  stock,  Annuity  B.,  and  in  Scindo,  Punjaub 
and  Delhi  Railway  5  p.  c.  Guaranteed  stock  :  Re  Mansel,  Rhodes  v.  Jenkins, 
30  W.  R.  133. 

In  Oarlyon  v.  Spry,  16  June,  1890,  A.  1429,  Chitty,  J.,  at  Chambers, 
refused  to  sanction  investment  in  the  stock  of  an  Indian  railway,  where  a 
minimum  amount  of  dividend  only  was  guaranteed,  on  the  ground  that 
the  market  price  was  in  such  case  calculated  on  the  actual,  not  the 
guaranteed,  dividend. 

Trustees  empowered  to  retain  testator's  funds  in  their  then  state  of 
investment,  but  not  empowered  to  invest  in  East  Indian  Railway  stock, 
were  allowed  to  accept  stock  offered  in  exchange  by  Act  of  Parliament : 
Re  Chaplin's  Trusts,  V.-C.  M.,  28  W.  R.  132. 

The  Court  declined  to  authorize  the  sale  of  testator's  business  (by  way  of 
investment,  not  compromise)  to  a  co.  for  shares  and  debentures  not 
authorized  as  investments  by  the  will :  Re  Morrison,  [1901]  1  Ch.  701  ; 
but  see  Re  New,  [1901]  2  Ch.  534,  as  to  the  jurisdiction  of  the  Court  in 
special  circumstances  in  reference  to  mercantile  property  to  sanction  a 
scheme  clearly  for  the  benefit  of  all  parties.  But  the  rule  here  laid  down 
applies  only  to  cases  of  emergency :  Re  Tollemache,  [1903]  1  Ch.  955 ; 
see  also  as  to  compromise,  Re  Wells,  Boyer  v.  Maclean,  [1903]  1  Ch.  848. 

33  &  34  V.  c.  34,  enables  corporations  and  trustees  of  charities  to  invest  on 
real  securities  in  England  and  Wales,  notwithstanding  the  Statutes  of 
Mortmain. 

PABTICITLAB  INVESTMEKTS   UNDER  SPECIAL  POWEES. 

Power  to  buy  lands  and  hold  them  with  settled  lands  authorized  the  pur-  Purchase  of 
chase  of  mines  under  the  settled  lands  :    Bellot  v.  Littler,  22  W.  R-  836 ;  mines, 
and  the  payment  of  inclosure  expenses  under  the  Inclosure  Acts  :    Vernon 
V.  Manvers,  11  W.  R.  133  ;  1  N.  R.  117  ;  32  L.  J.  Ch.  244 ;  9  Jur.  N.  S.  9. 

Moneys  liable  to  be  laid  out  on  a  purchase  of  lands  to  be  settled  to  certain  Erection  of 
uses  may  be  laid  out  in  the  erection  of  new  buildings,  though  not  in  the  new  build- 
repair  of  old  buildings  on  the  lands  already  settled  to  those  uses  :  Drake  v.  iugs. 
Trefusis,  10  L.  R.  Ch.  App.  364 ;  Re  Leslie's  Settlement  Trusts,  2  Ch.  D.  185  ; 
Re  Lytton's  Settled  Estates,  1884,  W.  N.  p.  193  ;  Re  Stock's  Devised  Estates, 
42  L.  T.  46  ;  Re  Arden,  70  L.  T.  506,  C.  A. ;  Lewin,  592  ;  and  see  Donaldson 
V.  D.,  3  Ch.  D;  743 ;    Vine  v.  Raleigh,  [1891]  2  Ch.  13,  C.  A.  ;  Re  Mason, 
[1891]  3  Ch.  467  ;  or  in  draining  the  lands  in  settlement :  Re  Leslie's  Settle- 
ment Trusts,  ubi  sup.  ;  and  in  general,  and  apart  from  special  power,  trustees 
of  realty  and  personalty  cannot  apply  the  personalty  to  the  improvement  of 
the  realty:  S.CC;  and  trustees  who  had  6o«o/cip,  but  without  authority, 
expended  part  of  the  personalty  in  improving  the  realty,  could  at  most  be 
made  to  take  to  it,  accounting  for  the  value  of  the  land  and  the  sum  ex- 
pended :    Vyse  v.  Foster,  L.  F.  7  H.  L.  318. 

Repairs  of  existing  buildings  will  not  be  allowed  :  S.  C,  Re  Nether  Stowey  Repairing 
Vicarage,  17  Eq.  156  ;  Brunskill  v.  Caird,  16  Eq.  493  ;  but  see  contra,  Re  existing 
Pearson,  21  W.  R.  401  ;  Re  Hotham,  12  Eq.  76  ;  and  expenditure  in  pulling  buUdings. 
down  and  rebuilding  cannot  be  sanctioned  by  the  Court  unless  it  amounts  to 
salvage  :  Re  Montagu,  Derbishire  v.  M.,  [1887]  2  Ch.  97,  C.  A.  ;  v.  sup.  p.  1134. 

Purchase-money  of  glebe  land  in  Court  was  paid  to  the  rector  to  recoup 
him  for  outlay  in  building  a  farmhouse  on  the  glebe  :  Exp.  Rector  of 
Gamston,  1  Ch.  D.  477  (but  not  for  outlay  in  rebuilding  the  rectory  :  Exp. 
Rector  of  Newton  Heath,  44  W.  R.  645),  and  purchase-money  of  part  of  a 
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churchyard  taken  for  street  improvements  was  applied  in  the  purchase, 
alteration,  and  repair  of  a  parsonage  house :  Exp.  Vicar  of  St.  Botolph, 
Aldgate,  [1894]  3  Ch.  544.  Timber  money  could  be  applied  in  permanent 
improvements  under  the  Settled  Estates  Acts :  Me  Newman,  9  Ch.  681 ; 
and  money  paid  in  under  the  Lands  Clauses  Acts  had  been  applied  in  de- 
fraying expenditure  necessarily  incurred  for  the  preservation  of  the  tiust 
estate  :  Be  Leigh,  6  Ch.  887  ;  Be  Aldred's  Estate,  21  Ch.  D.  228,  where 
service  on  the  remainderman  was  not  required. 

As  to  improvements  under  the  Settled  Land  Acts,  see  inf.  Chap.  XLV., 
"  Settlements,"  pp.  1775  et  seq. 

A  trust  to  repair  did  not  authorize  borrowing  money  for  that  purpcse  : 
Fazaherly  v.  Culshaw,  19  W.  R.  793  ;  but  a  somewhat  similar  arrangement 
was  sanctioned  by  the  Court :  Be  Lee,  32  L.  T.  298. 

A  direction  to  invest  on  mortgage  of  realty  was  held  not  to  comprise  a 
mortgage  of  a  railway  undertaKng  :  Mant  v.  Leith,  15  Beav.  624 ;  Mcrii- 
more  v.  J/.,  4  D.  &  J.  472  ;  28  L.  J.  Ch.  558  ;  nor  railway  mortgages  under 
the  8  &  9  V.  c.  16,  s.  38 ;  nor  Great  Northern  Railway  debenture  slock : 
Mortimore  v.  M.,  sup. ;  and  a  long  term  of  years  did  not  answer  the 
description  of  real  securities :  Be  Boyd's  Settled  Estates,  14  Ch.  D.  626 ; 
Leigh  v.  L.,  56  L.  J.  Ch.  125  ;  56  L.  T.  634 ;  35  W.  R.  121 ;  Be  Chennell, 
Jones  V.  C,  8  Ch.  D.  492,  C.  A. ;  but  see  now  the  Trustee  Act,  1893 
(56  &  57  V.  c.  53),  s.  5 ;  Lewin,  368,  382. 

And  trustees,  unless  expressly  authorized,  should  not  invest  in  a  con- 
tributory mortgage :  Webh  v.  Jonas,  39  Ch.  D.  660 ;  Be  Massinglenl' s 
Settlement,  59  L.  J.  Ch.  107  ;  60  L.  T.  620  ;  affirmed,  63  L.  T.  296,  C.  A. ; 
and  see  Be  Walker,  59  L.  J.  Ch.  386  ;  62  L.  T.  449  ;  38  W.  R.  766 ;  Lewin, 
385 ;  nor  if  directed  to  invest  in  their  own  names  should  they  invest  in 
securities  to  bearer :  Be  Both,  1896,  W.  N.  16 ;  74  L.  T.  50  (but  trustees 
joining  with  their  own  solr  in  a  contributory  mortgage,  will  not  necessarily 
be  entitled  to  priority  over  the  solr  :  Stokes  v.  Prance,  [1898]  1  Ch.  212). 

Where  a  trustee  mortgages  property  of  his  own  together  with  trust 
property,  it  would  seem  that  as  a  matter  of  account  he  must  be  treated  as 
having  received  in  respect  of  the  latter  property  an  amount  proportioned 
to  its  value,  as  compared  with  the  value  of  the  trustee's  own  property 
comprised  in  the  mortgage :  Bochefoucauld  v.  Bousiead  (No.  2),  [1898] 
1  Ch.  550,  C.  A. 

A  second  mortgage  is  not  a  proper  investment  for  trustees  :  see  Lewin, 
384 ;  nor  if  the  trust  investments  include  a  second  mortgage  should  they 
purchase  the  equity  of  redemption  :    Worman  v.  W.,  43  Ch.  D.  296. 

Without  a  special  power,  trustees  ought  not  to  purchase  an  equity  of  re- 
demption, even  though  their  investments  comprise  a  second  morigo,ge  on 
the  property,  and  they  have  power  to  invest  upon  real  securities,  including 
equitable  mortgage  by  deposit,  with  power  to  vary  investments  :  Wotman 
V.  W.,  43  Ch.  D.  296 ;  Exp.  Craven,  17  L.  J.  Ch.  215 ;  Be  Galhrailh,  10 
I.  R.  Eq.  368  ;  nor  enter  into  a  contract  for  a  speculative  purchase  of  land 
infuturo  :  Ecc.  Gommrs  v.  Pinney,  [1900]  2  Ch.  736,  C.  A.  ;  and  trustees 
should  not  lend  on  the  security  of  unlet  houses,  especially  if  the  moi+gagor 
is  a  builder :  Hoey  v.  Green,  1884,  W.  N.  p.  236  ;  Fry  v.  Tapson,  28  Ch.  D. 
268  ;  Smethurst  v.  Hastings,  30  Ch.  D.  490  ;  Mara  v.  Browne,  [1895]  2  Ch. 
69,  83,  per  North,  J. 

Freehold  ground  rents  may  be  purchased  under  a  power  to  purchase  lands 
and  hereditaments  in  possession  :  Peyton's  Settlement,  7  Eq.  463 ;  or  under 
a  trust  to  "  invest  on  "  :   Be  Mordan,  Legg  v.  Mordan,  [1905]  1  Ch.  515. 

As  to  leaseholds  as  an  investment,  see  Townend  v.  T.,  1  Gift.  211. 

A  power  to  invest  "  in  any  way  my  exors  think  proper  "  does  not  allow 
the  tenant  for  life  to  take  the  full  income  of  leaseholds  :  Green  v.  Britten, 
42  L.  J.  Ch.  187. 

Preference  shares  are  not  a  "  security  "  on  the  funds  of  a  co.  :  Harris  v. 
//.,  29  Beav.  107  ;  9  W.  R.  444  ;  and  a  direction  to  invest  in  securities 
does  not  authorize  purchase  of  shares  in  a  limited  banking  co. :    Be 
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Kavanagh,  27  L.  R.  Ir.  495  ;  and  generally  as  to  the  meaning  of  the  word 
"  securities,"  see  Re  Rayner,  [1904]  1  Ch.  176  ;  Re  Gent  and  Bason's  Contract, 
[1905]  1  Ch.  386. 

Foreign  government  bonds  passed  under  a  will  as  "  invest mcnte  ":  Toreign 
Arnovld  v.  Orinslead,  21  W.  R.  155.     As  to  investing  in  foreign  stocks  and  investments, 
securities,  see  Bethell  v.  Abraham,  17  Eq.  24. 

Preference  bonds  of  a  French  railway,  guaranteed  by  the  government,  are 
not  "  bonds  or  securities  of  a  foreign  government  "  :  Langdale's  Settlement 
Trusts,  10  Eq.  39  ;  Brackenhun/s  Trusts,  1874,  W.  N.  125  ;  22  W.  R.  682  ; 
Zambaco  v.  Oassavetti,  11  Eq.  439  ;   Lewin,  355. 

Joint  stock  cos.,  incorporated  under  the  Companies  Act,  1862  (now  Public  cos. 
substituted  by  the  Companies  (Consolidation)  Act,  1908),  are  "public  cos." 
within  an  investment  clause  :  Re  Sharp,  Richett  v.  8.,  45  Ch.  D.  286,  C.  A. 
A  power  to  invest  in  the  stocks,  &e.,  of  any  public  oo.  will  authoiize  an 
investment  in  a  foreign  co.  :  Re  Stanley,  Tennani  v.  Stanley,  [1906]  1  Ch. 
131,  unless  restricted  by  the  context  to  cos.  in  the  United  Kingdom  :  Be 
Castleliow,  Lamondy  v.  Carter,  [1903]  1  Ch.  352.  The  latter  will  include 
a  CO.  registered  under  the  Companies  Acts,  and  having  its  head  cfBce 
directorate  in  England,  but  whose  property  and  undertaking  is  abroad  : 
Re  Hilton,  Oibhs  v.  Hale-Hinton,  [1909]  2  Ch.  548. 

However  large  their  powers,  trustees  should  not  invest  in  shares  without 
as.certaining  the  constitution  of  the  co.,  and  its  rights  against  share- 
holders :  New  London  and  Brazilian  Bank  v.  Brocklebank,  21  Ch.  D. 
302,  C.  A. 

Shares  in  a  reconstituted  banking  co.,  which  are  converted  from  being  Reconsti- 
fully  paid  up  into  shares  of  limited  liability,  cannot  bo  retained  under  a  tuted  co. 
power  to  continue  them  in  the  same  "  state  of  investment  "  :  Re  Morris, 
Bucknill  V.  M..  54  L.  J.  Ch.  388  ;  33  W.  R.  445  ;  52  L.  T.  462  ;  nor  can 
trustees  liolding  such  shares  accept  new  shares  by  way  of  bonus,  unless 
specially  authorized :  Re  Pugh,  1887,  W.  N.  143 ;  Sculthorpe  v.  Tijip'r, 
13  Eq.  232.  But  where  the  new  co.  is  practically  the  old  co.  in  a  new 
form  the  retention  was  allowed  :  Re  Smith,  Smith  v.  Lewis,  [1902]  2  Ch. 
667.  But  of.  Re  Anson's  Settlement,  Lovelace  (Earl)  v.  Anson,  [1907] 
2  Ch.  424. 

"  Real  or  personal  security  "  authorized  continuing  a  loan  to  the  husband  Personal 
even  after  separation,  the  wife  consenting:  Pickard  v.  Anderson,  13  Eq.  security. 
608. 

Trustees  having  power  with  consent  of  tenant  for  life  to  lend  on  personal 
security  may  lend  to  him  on  his  personal  security  if  satisfied  that  there  is 
a  reasonable  prospect  of  repayment :  Re  Laing's  Settlement,  L.  v.  Radclijfe, 
[1899]  1  Ch.  593  ;  Form  4,  sup.  p.  1139  (disapproving  proposition  to  the 
contrary  in  Lewin,  347,  348,  referring  to  Keays  v.  Lane  (1869),  Ir.  R.  3  Eq.  1). 


LIABILITY  OF  TKUSTEE  HOLDING  SIIAEES. 

Trustees  holding  shares  in  a  Scotch  joint  stock  bank  were  personally 
liable  although  named  on  the  register  as  "trust  disponees,"  and  signing 
the  register  as  such  :  Muir  v.  City  of  Olasgow  Bank,  4  App.  Ca.  337  ;  and 
the  resignation  of  the  trustee  before  the  winding-up  of  the  bank,  but 
after  the  stoppage  of  it,  was  too  late :  Mitchell's  Case,  4  App.  Ca.  567  ; 
and  see  Buchan'a  Case,  lb.  p.  583  ;  Cuninghame  v.  City  of  Olasgow  Bank, 
lb.  p.  607. 

Where  shares  are  put  into  the  names  of  exors  individually,  although  they 
have  a  right  of  indemnity  against  the  estate  they  are  liable  personally,  and 
their  liability  cannot  be  limited  to  the  extent  of  the  assets  ;  and  the  sub- 
stitution of  the  testator's  name  for  that  of  the  exors'  is  inefEectual,  as  a  co. 
cannot  validly  allot  shares  to  a  dead  man  :  Be  Cheshire  Banking  Co.,  Duff's 
Exors'  Case,  32  Ch.  D.  301,  C.  A. ;  and  generally  as  to  the  liability  of  personal 
representatives  of  a  deceased  shareholder,  see  Ingpen  on  Exors,  362. 
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MANAGEMENT   OF  TRUST  PEOPEETy EFFECT   OF  JUDGMENT  FOE  AD- 
MINISTRATION. 

As  to  the  authority  of  trustees  or  exors  in  the  management  of  a  trust 
estate  after  a  judgment  for  admon,  see  Wehh  v.  Shaftesbury,  7  Ves.  480 ; 
Widdowson  v.  Diick,  2  Mer.  494 ;   Bethell  v.  Abraham,  17  Eq.  24 :   estab- 
lishing— • 
Discretion  of       (1)  That  though  the  trustee  is  not  by  the  judgment  absolutely  (ieprived 
trustee.  of  his  discretion,  he  can  only  exercise  it  under  the  control  of  the  Court. 

Investments.       (2)  That  however  vidde  the  powers  of  investment  in  the  trustees,  the 

Court  will  refuse  assent  to  any  investment  of  a  speculative  character. 
Maintenance.      But  the  Court  will  not  interfere  with  the  discretion  of  trustees  as  to  the 
mode  of  applying  maintenance  :   Brophy  v.  Bellamy,  8  Ch.  798.    And  see 
Hilton  V.  H.,  14  Eq.  468  ;  Stainton  v.  Carron  Co.,  18  Beav.  146 ;  Re  Tegg, 
15  W.  R.  52  ;  15  L.  T.  236. 
Appointing  Nor  is  a  trustee,  having  a  power  of  appointing  new  trustees,  precluded 

new  trustees,  from  exercising  it,  but  the  Court  must  sanction  his  choice  ;  and  if  it  does 
not  approve,  it  will  call  upon  him  to  make  a  new  nomination :   Re  Oadd, 
Eastwood  v.  Clarice,  23  Ch.  D.  134,  C.A. ;   and  see  Thomas  v.  WiUiams, 
24  Ch.  D.  558,  567;  and  see  Be  Sales,  S.  v.  8.,  1911,  W.  N.  194. 
Inquiries  And  where  an  order  is  made  directing  inquiries,  the  powers  of  the  trustee 

merely  are  not  interfered  with  except  so  far  as  they  clash  with  the  inquiries,  but 

directed.  ^j^g  trustee  desiring  to  appoint  a  new  trustee  should  apply  in  Chambers 

for  the  approval  of  the  appointment :  Re  Hall,  54  L.  J.  Ch.  527  ;  51  L.  T. 
901 ;   33  W.  R.  509. 
Powers  under      The  powers  of  a  tenant  for  life  under  the  Settled  Land  Acts  are  not 
Settled  Land  affected  by  the  pendency  of  an  action  for  the  execution  of  the  trusts  of 
Acts.  the  settlement :   Cardigan  v.  Curzon-Howe,  30  Ch.  D.  531. 

Application  Liberty  was  given  to  trustees  to  apply  for  a  private  Act :  D'Eyncourt  v. 

for  private       Qregory,  25  W.  R.  6  ;  and  see  Lewin,  629,  718. 

Act.  In  Biiekham  v.  Trustees  of  Whitehaven,  55  L.  T.  694,  Form  9,  sup.  p.  1141, 

Kay,  J.,  made  an  order  giving  leave  to  a  representative  committee  of 
bondholders  to  promote  a  Bill  in  Parliament,  and  gave  costs  out  of  the 
mortgaged  property.  The  C.  A.  doubted  the  jurisdiction,  but  made  an 
order  by  consent,  reserving  costs. 

DISCEETIONAEY  POWBBS   OF  TETJSTEES. 

The  Court  does  not  control  the  exercise  of  discretionary  powers  by 
trustees,  where  their  conduct  is  bond  fide  and  not  influenced  by  improper 
motives  :  Oisborne  v.  O.,  2  App.  Ca.  300,  361  ;  Tabor  v.  Brooks,  10  Ch.  D. 
273  ;  M.  Camden  v.  Murray,  16  Ch.  D.  161  ;  Tempest  v.  L.  Camoys,  21 
Ch.  D.  571,  578,  C.  A.  ;  Thomas  v.  Williams,  24  Ch.  D.  558  ;  Re  Courtier, 
Coles  V.  Courtier,  34  Ch.  D.  136,  C.  A.  ;  Re  Lofthouse,  29  Ch.  D.  291,  C.  A.  ; 
Train  v.  Clapperton,  [1908]  A.  C.  342  ;  and  see  Lewin,  765  et  seq. 
Sale.  Where  trustees  for  sale  of  real  estate  have  a  discretionary  power  to  post- 

pone sale,  the  Court  will  not  interfere  with  a  bona  fide  exercise  of  their 
discretion  as  to  the  time  and  mode  of  sale :  Re  Blake,  Jones  v.  B.,  29  Ch.  D. 
913,  C.  A. ;  Re  Lever,  Cordwell  v.  Lever,  76  L.  T.  71,  C.  A. 

And  the  mere  fact  that  a  widow,  tenant  for  life  under  a  will,  has  become 
sole  trustee,  is  not  a  ground  for  interference  with  her  discretionary  power  of 
sale  in  the  interest  of  the  remainderman  :  Be  Courtier,  Coles  v.  Courtier,  34 
Ch.  D.  136,  C.  A. ;  Re  Ratcliff,  [1898]  2  Ch.  352. 
Maintenance  A  discretion  as  to  amount  of  maintenance  will  not  be  interfered  with  : 
Re  Lofthouse,  29  Ch.  D.  921,  C.  A. ;  Be  Bryant,  B.  v.  Hickley,  [1894]  1  Ch. 
324 ;  and  see  Lewin,  767  ;  but  a  discretion  as  to  time  and  mode  of  main- 
tenance will  not  prevent  the  Court  from  directing  resort  to  that  part  of  a 
lunatic's  property  which  it  is  most  for  his  benefit  to  apply :  Re  Weaver, 
21  Ch.  D.  615,  C.  A. 

As  to  the  effect  of  a  discretionary  trust  to  apply  income  for  the  main* 
tenanoe  of  A.,  or  to  other  purposes,  see  Lewin,  112;   Re  Coleman,  Henry 
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V.  Slronj,  39  Oh.  D.  443,  0.  A.;  Be  Bulloch,  Goode  v.  LicJcorish,  1891, 
W.  N.  62 ;  39  W.  B.  472 ;  60  L.  J.  Oh.  341  ;  64  L.  T.  736 ;  JRe  Stanger, 
Moorsom  v.  Tata,  60  L.  J.  Oh.  326 ;  64  L.  T.  693  ;  39  W.  R.  455. 

Even  after  admon  decree,  the  Court  will  not  compel  trustees  to  exercise  After  admon 
their  powers  if  they  have  a  bond,  fide  objection  to  do  so :    Tempest  v.  L.  decree. 
Camoys,  21  Ch.  D.  571,  C.  A. 

A  tenant  for  life  has  no  power  under  the  Settled  Land  Acts  to  interfere  Settled  Land 
with  the  discretion  of  the  trustees  as  to  selection  of  solrs  or  brokers  Acts, 
for  the  purpose  of  investing  capital  moneys  arising  under  the  Act :    Re 
Duke  of  Cleveland's  Settled  Estate,  [1902]  2  Ch.  350. 

Where  a  power  is  coupled  with  a  duty,  the  Court  will  enforce  its  proper  Power 
and  timely  exercise,  but  will  not  interfere  with  the  trustee's  discretion  as  to  coupled 
the  time  or  manner  of  its  exercise  :  Re  Burrage,  62  L.  T.  752  ;  Tempest  v.  '^^^  duty. 
L.  Owmoys,  inf. 

Trustees  having  a  discretionary  power  must  exercise  it  according  to  cir- 
cumstances as  they  exist,  and  cannot  release  or  pledge  it  by  anticipation  : 
Ohamiers  v.  Smith,  3  App.  Ca.  795,  815 ;  Oceanic  Steam  Navigation  Co.  v. 
Sutherberry,  16  Ch.  D.  236,  C.  A. ;  Saul  v.  Paitinson,  55  L.  J.  Ch.  831  ;  54 
L.  T.  670  ;  34  W.  R.  502  ;  and  see  Thacker  v.  Key,  8  Bq.  408  ;  Re  Wise, 
Jackson  v.  Parrott,  [1896]  1  Ch.  281  ;  Lewin,  769 ;  but  cf.  Oreenwell  v. 
Porter,  [1902]  1  Ch.  530,  where  exors  holding  shares  were  held  bound  by 
a  contract  that  they  would  vote  in  a  particular  manner. 

As  to  discretionary  powers  after  payment  in  under  sect.  42  of  the  Trustee 
Act,  1893,  V.  inf.  p.  1156. 

COMPROMISE. 

Powers  to  exors  to  compromise,  compound,  and  submit  to  arbitration 
debts,  accounts,  claims,  and  things  relating  to  the  estate  were  conferred  by 
Lord  Cranworth's  Act  (23  &  24  V.  c.  145),  s.  30,  by  the  Conveyancing 
Act,  1881  (44  &  45  V.  c.  41),  s.  37,  and  now  by  the  Trustee  Act,  1893  (56 
&  57  V.  c.  53),  and  extend  to  the  case  of  two  or  more  trustees  acting  together, 
or  a  sole  trustee,  where  authorized  by  the  instrument  creating  the  trust  to 
execute  the  trusts  and  powers  thereof. 

One  exor  may,  in  a  proper  case,  compromise  a,  claim  by  his  co-exor 
against  the  estate  :  Re  Houghton,  Hawley  v.  Blake,  [1904]  1  Ch.  622. 

The  power  conferred  by  Lord  Cranworth's  Act  was  not  confined  to  claims 
in  the  nature  of  debts,  but  extended  to  claims  by  persons  who  seek  to  come 
in  under  the  will  as  residuary  legatees  :  Re  Warren,  Weedon  v.  Reading,  53 
L.  J.  N.  S.  Ch.  1016 ;  51  L.  T.  561  ;  32  W.  R.  916. 

As  to  the  effect  of  a  transaction  in  the  nature  of  a  compromise  by  a  person 
filling  two  capacities,  e.g.,  those  of  trustee  and  exor,  see  West  of  England 
Bank  v.  Murch,  23  Ch.  D.  138  ;  Corser  v.  Cartwright,  L.  R.  7  H.  L.  731. 

And  that  a  compromise  affecting  infants  or  married  women  restrained 
from  anticipation  cannot  bind  unless  sanctioned  by  the  Court,  see  Brooke 
V.  Mostyn,  2  D.  J.  &  S.  373  ;  Wilscm  v.  Hill,  25  L.  J.  Ch.  182  ;  Re  Birchall, 
Wilson  V.  B.,  16  Ch.  D.  41,  C.  A.  j  Re  Wells,  Boyer  v.  Maclean,  [1903]  1 
Ch.  848. 

And  where  a  compromise  of  an  action  is  sanctioned  by  the  Court  on 
petition  it  will  not  preclude  cs.  q.  t.,  parties  to  the  action,  from  obtaining 
relief  in  respect  of  a  specific  breach  of  trust  which  the  trustees,  on  the 
hearing  of  the  petition,  refrained  from  bringing  to  the  attention  of  the 
Court :    Worman  v.  W.,  43  Ch.  D.  296. 

SALES — ^RECEIPTS. 

As  to  the  duties  generally  of  trustees  for  sale,  see  Lewin,  499  et  seg. 

Trustees  of  personal  estate  authorized  to  call  in  the  trust  property  and 
invest  the  proceeds  and  vary  investments,  have  an  implied  power  of  sale 
over  real  estate  covenanted  to  be  settled  on  similar  trusts  :  Re  GarneiU 
Orme  and  Hargreave,  25  Ch.  D.  595. 
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Duration  o£        A  trust  for  sale  is  not  ipso  facto  determined  when  all  the  beneficiaries 
trust  or  becom^.  sui  juris ;  but  if  they  all  elect  to  take  as  realty  it  is  extinguished :  Re 

power  to  seU.  Tweedie  and  Milas,  27  Ch.  D.  315  ;  Biggs  v.  Peacoch,  22  Ch.  D.  284,  C.  A. 
As  to  the  duration,  validity,  and  effect  of  a  power  of  sale  in  a  settlement 
for  the  purposes  of  division,  see  Peters  v.  Lewes  and  E.  Qrinstead  Ry.  Co., 
18  Ch.  D.,  C.  A. ;  and  as  to  the  determination  of  the  power  when  the 
property  is  "  at  homo,"  i.e.  vested  absolutely  in  persons  sui  juris,  Re  Lord 
Siuleley  and  Baines  &  Co.,  [1894]  1  Ch.  334  ;  Re  Dyson  and  Fowke,  [1896] 
2  Ch.  720  ;  Lanlsbury  v.  Collier,  2  K.  &  J.  709  ;  Re  Horsnail,  Womershy 
V.  Horsnail,  [1909]  1  Ch.  631  ;  see  also  Re  Douglas  and  Powell's  Contract, 
[1902]  2  Ch.  296  ;  Lewin,  757  ;  and  that  a  power  of  sale  is  not  determined 
where  the  c.  q.  t.  is  a  lunatic,  by  his  becoming  absolutely  entitled  but  unable 
to  call  for  a  conveyance,  and  there  are  duties  to  be  performed  by  the 
trustee  during  the  lunatic's  life  :  Re  Jump,  Oalloway  v.  Hope,  [1903]  1  Ch. 
129  ;  see  also  (payment  of  an  annuity)  Re  liaye  and  Hoyle's  Contract, 
53  Sol.  Jo.  520. 

That  a  power  of  sale,  where  the  sale  is  to  be  completed  by  conveyance 
m^y  b3  void  for  remoteness,  see  Ooodier  v.  Edmund.s,  [1893]  3  Ch.  455 ; 
see  also  Re  Appleby,  [1903]  1  Ch.  565  ;  Lewin,  110;  and  for  the  distinction 
between  power  and  contract  on  the  question  of  remoteness,  see  Qomm  v. 
L.  &  N.  W.  Ry.  Co.,  20  Ch.  D.  562. 

As  to  the  duration  of  an  express  or  implied  trust  for  sale,  so  far  as 
regards  the  safety  and  protection  of   a  purchase  thereunder,  see  Con- 
veyancing Act,  1911,  s.  10  (3). 
Depreciatory       Trustees  are  not  justified  (notwithstanding  sect.  35  of  the  Conveyancing 
conditions  of  Act,  1881)  in  selling  under  depreciatory  conditions  of  sale  ;  and  a  contract 
sale.  on  such  conditions,  being  a  breach  of  trust,  could  not  be  specifically  en- 

forced against  the  purchaser :  Dunn  v.  Flood,  28  Ch.  D.  586,  C.  A. ;  25 
Ch.  D.  629  ;  but  now,  under  the  Trustee  Act,  1893,  s.  14  (replacing  s.  3  of 
the  Trustee  Act,  1888),  upon  any  sale  made  by  a  trustee,  the  purchaser  is 
precluded  from  objecting  to  the  title  on  the  ground  that  the  conditions  of 
sale  were  depreciatory ;  and  the  sale  cannot  be  impeached  by  the  c.  q.  t. 
unless  it  is  shown  that  the  consideration  was  thereby  rendered  inadequate, 
nor  after  the  conveyance,  unless  it  shall  appear  that  the  purchaser  was 
acting  in  collusion  with  the  trustee. 

As  to  what  conditions  are  depreciatory,  see  Dunn  v.  Flood,  sup.  ;  Re 
Rayner,  53  L.  T.  496 ;  Dart,  V.  &  P.  pp.  75,  76,  194  et  seq. 

Trustees  of  a  reversionary  chose  in  action  may  concur  with  the  person 
entitled  to  the  prior  interest  in  calling  for  an  immediate  transfer :  Anson 
V.  Potter,  13  Ch.  D.  141. 


Section  VIL-^Trustees  acting  under  the  Authority  of  the 
Court,  under  Trustee  Act,  1893,  Eules  op  Supreme 
Court,  Order  LIVb.  and  Order  LV,  r.  3. 
1.  Order  on  Originating  Summons  Directing  Trustees  to  do  a 
Particular  Act  in  their  Character  as  such — 0.  lv,  r.  3,  sub- 
sect,  (e). 
The  Judge  being  of  opinion  that  the  Pits  R.  W.  M.,  J.  W.  P.,  and 
H.  M.,  trustees  of  the  will  of  the  above-named  testator  F.  S.,  should 
sell  the  debentures  hereinafter  mentioned  as  and  when  they  can  do 
so  with  advantage.  It  is  ordered  that  the  Pits  be  at  liberty  to  con- 
tinue to  hold  and  retain  such  of  the  debentures  as  have  not  been 
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sold  in  S — ■  Sons  and  W — ,  Ld.,  and  now  standing  in  their  names, 
being  portion  of  the  debentures  issued  to  E.  S.  and  R.  W.  M.  pur- 
suant to  an  agreement  dated  &o.,  in  the  order  dated  &c.,  mentioned, 
notwithstanding  that  tlie  time  for  so  doing,  limited  by  the  said  order, 
has  expired,  for  the  purpose  only  of  selling  the  said  debentures.— i2e 
Soulhy,  S.  V.  S.,  Kekewich,  J.,  at  Chambers,  12  Feb.  1900,  B.  516. 

2.  Order  on  Originating  Summons  directing  Executors  and  Trustees 
to  abstain  from  doing  a  particular  Act  in  their  Character  as 
suck,  and  for  Determination  of  a  Question  arising  in  the 
Administration  of  the  Estate  or  Trust — Costs. — 0.  Lv,  3 
(e)  and  (g). 

Ordee  that  during  the  life  of  Lady  A.  M.  H.,  in  the  summons 
named,  or  until  further  order,  the  Pits  (the  exors  and  trustees  of  the  will 
of  testator)  do  not  take  any  proceedings  to  enforce  the  payment  of 
£2000  secured  by  the  indenture  of  mortgage,  dated  &c.  in  the 
summons  mentioned,  or  request  the  trustees  of  the  said  mortgage 
deed  to  put  the  sinking  fund  for  the  purpose  of  providing  for  the 
payment  of  the  said  sum  of  £2000  into  force.  Costs  out  of  testator's 
estate. — Re  Talbot  Croshie,  Pattisson  v.  T.  C,  Kekewich,  J.,  at 
Chambers,  30  July,  1900,  B.  3098. 

In  this  case  the  question  was  whether  the  exors  and  trustees  of  the  will  of 
the  testator  were  bound  or  should  request  the  trustees  of  a  certain  inden- 
ture of  mortgage  to  set  apart  the  surplus  remaining  after  payment  of  a 
jointure  of  £1000  per  annum  assigned  by  such  indenture  (after  providing 
for  payment  of  interest  on  the  £2000  secured  by  the  said  indenture)  as  a 
sinking  fund  to  provide  for  payment  of  the  said  sum  of  £2000. 

NOTES. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  ss.  26,  30,  and  31,  of  the  Law 
of  Property  Amendment  Act,  1859  (22  &  23  V.  c.  35),  commonly  known  as 
Lord  St.  Leonard's  Act,  are  repealed  ;  sects.  26  and  31  of  the  Act  of  1859 
being  replaced  by  sects.  23  and  24  of  the  Act  of  1893,  v.  sup.  pp.  1131, 
1133. 

The  former  procedure  by  petition  under  sect.  30  of  22  &  23  V.  c.  35,  is  now 
superseded  by  the  procedure  by  originating  summons  under  O.  lv,  3, 
stated  sup.  Vol.  I.  p.  311,  and  inf.  p.  1421,  and  O.  Liv  B,  regulating 
proceedings  under  the  Trustee  Act,  1893,  and  0.  lv,  r.  13a,  v.  inf.  p. 
1214. 

As  to  the  duty  of  trustees  to  resort,  where  practicable,  to  this  procedure, 
see  Lewin,  420  et  seq. 
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Section  VIII. — (I.)   Payment  into   Coxjet  by   Trustees. — 
Trustee  Act,  1893,  s.  42. 

1.  Form  of  Lodgment  Schedule  under  R.  S.  C,  0.  liv  b,  4,  to  be 
annexed  to  Affidavit  of  the  Trustee  desiring  to  Lodge  Funds 
in  Court  in  the  Chancery  Division  under  the  said  Act. 

In  the  Higli  Court  of  Justice,  Filed  Sth  Jan.  1900. 

•     Chancery  Division. 

Ledger  Credit.  In  the  matter  of  the  trusts  of  the  Settlement  made  on 
the  Marriage  of  E.  C.  D.  and  A.  K.  H.,  dated  the  —  day  of  — , 
1855. 


Amount. 

Particulars  of  Funds  to  be 

Names  of  Persons  to 

lodged. 

make  the  Xodgment. 

Money. 

Securities. 

£      s.      d. 

£ —     Consols     (or      other 

J.   B.    D.    of   &c.. 

£—  Consols. 

securities). 

and    F.    H.     of 

(State  whether  duty,  if 

&o. 

chargeable,   or   any  part 

thereof   has    or    has   not 

been  paid,  and  if  money 

lodged  is  to  be  invested. 

in   any   and   what  secu- 

rities.) 

—See  S.  C.  F.  K.  1905,  41  (B). 

Sect.  42  replaces  36  G.  III.  c.  52,  s.  32  ;   10  &  11  V.  c. 
and  12  &  13  V.  o.  74,  s.  1. 


s.  1  and  2  ; 


NOTES. 


PBOVISIONS  AND   SCOPE   Or  ACTS. 


By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  42  (replacing  the  pro- 
visions of  the  Legacy  Duty  Act  (36  G.  III.  c.  52),  s.  22,  and  Trustee  Relief 
Acts  (10  &  11  V.  c.  96,  and  12  &  13  V.  c.  74)) :  "  (1)  Trustees,  or  the 
majority  of  trustees,  having  in  their  hands  or  under  their  control  money 
or  securities  belonging  to  a  trust,  may  pay  the  same  into  the  High  Court ; 
and  the  same  shall,  subject  to  Rules  of  Court,  be  dealt  with  according  to 
the  orders  of  the  High  Court.  (2)  The  receipt  or  certificate  of  the  proper 
officer  shall  be  a  sufficient  discharge  to  trustees  for  the  money  or  securities 
so  paid  into  Court.  (3)  Where  any  moneys  or  securities  are  vested  in  any 
persons  as  trustees,  and  the  majority  are  desirous  of  paying  the  same  into 
Court,  but  the  concurrence  of  the  other  or  others  cannot  be  obtained,  the 
High  Court  may  order  the  payment  into  Court  to  be  made  by  the  majority 
without  the  concurrence  of  the  other  or  others ;  and  where  any  such 
moneys  or  securities  are  deposited  with  any  banker,  broker,  or  other  de- 
positary, the  Court  may  order  payment  or  delivery  of  the  moneys  or 
securities  to  the  majority  of  the  trustees  for  the  purpose  of  payment  into 
Court,  and  every  transfer,  payment  and  delivery  made  in  pursuance  of 
any  such  order  shall  be  valid  and  take  effect  as  if  the  same  had  been  made 
on  the  authority  or  by  the  act  of  all  the  persons  entitled  to  the  moneys  and 
securities  so  transferred,  paid,  or  delivered." 

As  to  the  object  and  operation  of  the  Trustee  Relief  Acts,  and  in  particular 
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as  to  the  Court  being  able  to  determine  all  questions  for  settling  the  owner- 
ship of  the  fund,  and  treating  a  purchase  deed  as  invalid,  see  Re  Bloye,  1 
Mac.  &  G.  488 ;  and  the  order,  Ih.  504 :  S.  C,  3  H.  L.  C.  607,  nom.  Leiois 
V.  Hillman.  An  issue  was  sent  under  the  Acts  :  iJe  Allen,  Kay,  li. ;  and 
as  to  the  order  made  having  the  same  effect  as  a  judgment  in  an  action, 
see  Lewin,  430. 

PAYMENT   OE  TBANSFER  INTO   COTJET TEUSTEB'S   AFFIDAVIT. 

By  O.  Liv  B,  4 — "  (1)  Where  a  trustee  desires  to  make  a  lodgment  in  AfiBdavit 
Court  under  sect.  42  of  the  Act,  he  shall  make  and  file  an  affidavit  intituled 
in  the  matter  of  the  trust  (described  so  as  to  be  distinguishable)  and  of  the 
Act,  and  setting  forth  : — 

(a)  A  short  description  of  the  trust  and  of  the  instrument  creating  it. 

(b)  The  names  of  the  persons  interested  in  and  entitled  to  the  money  or 

securities,  and  their  places  of  residence  to  the  best  of  his  knowledge 
and  belief. 

(c)  His  submission  to  answer  all  such  inquiries  relating  to  the  application 

of  the  money  or  securities  paid  into  Court,  as  the  Court  or  Judge 
may  make  or  direct. 

(d)  The  place  where  he  is  to  be  served  with  any  petition,  summons,  or 

order,  or  notice  of  any  proceeding  relating  to  the  money  or 
securities. 

"  Provided  that  if  the  fund  consists  of  money  or  securities  being,  or 
being  part  of,  or  representing  a  legacy  or  residue  to  which  an  infant  or 
person  beyond  seas  is  absolutely  entitled,  and  on  which  the  trustee  has 
paid  the  legacy  duty,  or  on  which  no  duty  is  chargeable,  the  trustee  may 
make  the  lodgment  (without  an  afiidavit)  on  production  of  the  Inland 
Revenue  certificate  in  manner  prescribed  by  the  Supreme  Court  Funds 
Rules  for  the  time  being  in  force. 

"  (2)  Where  the  lodgment  in  Court  is  made  on  affidavit —  Notice. 

(a)  The  person  who  has  made  the  lodgment  shall  forthwith  give  notice 

thereof,  by  prepaid  letter  through  the  post,  to  the  several  persons 
whose  names  and  places  of  residence  are  stated  in  his  affidavit  as 
interested  in  or  entitled  to  the  money  or  securities  lodged  in  Court  ; 

(b)  No  petition  or  summons  relating  to  the  money  or  securities  shall  be  Service  of 

answered  or  issued,  unless  the  petitioner  or  applicant  has  named  application 
therein  a  place  where  he  may  be  served  with  an3'  petition  or  summons,  relating 
or  notice  of  any  proceeding  or  order  relating  to  the  money  or  t°  funds, 
securities  or  the  dividends  thereof ; 
(r,)  Service  of  anyappUcation  in  respect  of  the  money  or  securities  shall 

be  made  on  such  persons  as  the  Court  or  Judge  may  direct." 
"  Lodgment  in  Court  "  means  payment  or  transfer  into  Court,  or  deposit 
in  Court  :   see  S.  C.  F.  R.,  r.  3.     As  to  securities  which  may  be  brought 
into  Court,  and  the  mode  of  transferring  and  depositing  various  securities, 
see  Ih.  r.  29,  and  sup.  p.  205.     For  form  of  affida^^t,  see  D.  C.  F.  1082. 

Under  special  circumstances  the  notice  of  lodgment  has  been  dispensed 
with  ;  as,  for  example,  when  a  person  interested  had  gone  abroad  many 
years  previously,  and  had  not  since  been  heard  of  :  Re  Hansford,  7  W.  R. 
199,  254 ;  Re  Whiiaker's  Trusts,  47  L.  T.  507  ;  31  W.  R.  114 ;  and  where 
a  c.  q.  t.  was  believed  to  be  in  New  York,  but  his  address  was  unknown,  the 
Court  allowed  publication  in  two  New  York  newspapers  to  be  treated  as 
sufficient  notice  :  Re  Goodman's  Will,  1870,  W.  N.  152. 

In  another  case,  where  the  person  named  in  the  affidavit  could  not  be 
found,  the  Court  intimated  what  would  probably  be  held  sufficient  notice  of 
the  payment  in,  but  declined  to  give  any  directions  :  Re  Hardley's  Trusts, 
lOCh.'D.  664,  C.  A. 

A  person  interested  in  the  fund  and  not  named  in  the  affidavit  was  held 
not  to  be  competent  to  present  a  petition  (In  re  Jephson,  1  L.  T.  5),  but 
this  decision  was  not  followed  in  subsequent  practice  :  see  Re  PutirelVs 
Trusts,  7  Ch.  D.  647  ;  Pelling  v.  Goddard,  9  Ch.  D.  183. 
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Lodgment 

without 

affidavit. 


Lodgment 

upon 

affidavit. 


Numerous  Where  the  parties  were  extremely  numerous,  the  Court  gave  leave  to 

parties.  substitute  notice  on  some  of  them  :  Re  Colson's  Trust,  2  W.  R.  111. 

Direction  for       By  S.  C.  F.  R.,  r.  30.     "  In  the  Chancery  Division  a  direction  for  a  lodg- 

lodgmeut.        ment  directed  by  an  order,  or  in  a  lodgment  schedule  signed  by  a  Master 

(in  the  case  of  purchase-moneys  or  receivers'  balances)  shall  be  issued  by 

the  Paymaster  upon  receipt  of  a  copy  of  the  lodgment  schedule ;   and  a 

direction  for  a  lodgment  under  the  Trustee  Act,  1893,  shall  be  issued  by 

him  upon  receipt  of  an  office  copy  of  the  schedule  mentioned  in  r.  41,  or 

upon  receipt  of  the  request  and  certificate  of  the  Commrs  of  Inland  Revenue 

mentioned  in  that  rule." 

By  r.  41.  "  When  a  legal  pers.  represve  desires  to  lodge  funds  in  Court, 
under  the  Trustee  Act,  1893,  without  an  affidavit,  he  shall  leave  with  the 
Paymaster  a  request  signed  by  him  or  his  solr,  with  a  certificate  of  the 
Commrs  of  Inland  Revenue  ;  such  request  and  certificate  to  be  iri  the  Form 
No.  16  in  the  Appendix  to  these  Rules,  with  such  variations  as  may  be 
necessary,  or,  as  regards  such  certificate,  in  such  other  form  as  shall  from 
time  to  time  be  adopted  by  the  said  Commrs  with  the  consent  of  the  Lords 
Commrs  of  Her  Majesty's  Treasury.  The  money  or  securities  so  lodged 
shall  be  placed  to  the  credit  mentioned  in  such  request. 

'■  When  a  trustee  or  other  person  desires  to  lodge  funds  in  Court  under 
the  Trustee  Act,  1893,  upon  an  affidavit,  he  shall  annex  to  such  affidavit  a 
schedule  in  the  same  printed  form  as  the  lodgment  schedule  to  an  order, 
setting  forth  : — ■ 

(a)  His  own  name  and  address ; 

(b)  The  amount  and  description  of  the  funds  proposed  to  be  lodged  in 

Court ; 

(c)  The  ledger  credit  in  the  matter  of  the  particular  trust  to  which  the 

funds  are  to  be  placed  ; 

(d)  A  statement  whether  legacy  or  estate  or  succession  duty  (if  chargeable) 
or  any  part  thereof  has  or  has  not  been  paid  ; 

(e)  A  statement  whether  the  money  or  the  dividends  on  the  securities  so 

to  be  lodged  in  Court,  and  all  accumulations  of  dividends  thereon, 
are  desired  to  be  invested  in  any  and  what  description  of  Government 
securities,  or  whether  it  is  deemed  unnecessary  so  to  invest  the 
same. 

"  An  office  copy  of  such  schedule  is  to  be  left  with  the  paymaster." 
Investment  ■'^y  ''■  '^^-     "  ^  ®^™  °^  money  lodged  in  Court  without  an  affidavit,  as 

provided  in  r.  41,  if  or  so  soon  as  such  money  and  the  interest,  if  any,  to  be 
credited  in  respect  thereof  shall  amount  to  or  exceed  £40,  and  the  dividends 
accruing  on  any  securities  so  lodged,  if  and  when  they  shall  amount  to  or 
exceed  £20,  shall  be  invested  without  any  order  or  request  in  New  Consols, 
and  the  dividends  accruing  on  such  New  Consols  and  all  accumulations 
thereof  shall,  if  or  so  soon  as  they  amount  to  £20,  be  invested  in  New 
Consols. 

"  When  it  is  stated  in  the  schedule  to  the  affidavit  made  pursuant  to  r.  41 
that  it  is  desired  that  any  money  to  be  lodged  in  Court,  and  the  accumu- 
lations thereof  or  any  dividends  to  accrue  on  any  securities  to  be  so  lodged, 
should  be  invested  in  any  description  of  Government  securities,  such  money, 
if  or  so  soon  as  such  money  and  the  interest,  if  any,  to  be  credited  in  respect 
thereof  shall  amount  to  or  exceed  £40,  and  the  dividends  accruing  on  such 
securities,  if  or  so  soon  as  they  shall  amount  to  or  exceed  £20,  shall  be 
invested  accordingly,  without  any  order  or  further  request  for  that  purpose. 

"  Dividends  accruing  on  funds  or  on  investments  or  accumulations  of 
funds  lodged  in  Court  under  the  32nd  section  of  the  Act  36  G.  III.  c.  52, 
or  under  the  Act  10  &  11  V.  c.  96,  prior  to  the  commencement  of  the  Ch. 
Funds  Rules,  1872,  shall,  when  or  so  soon  as  they  amount  to  or  exceed  £20, 
be  invested  without  any  request." 

By  r.  74.  "  Money  or  securities  lodged  in  Court  under  the  32nd  section 
of  the  Act,  36  G.  III.  c.  52,  or  under  the  10  &  11  V.  c.  96,  prior  to  the  1st 
Jan.  1894,  and  securities  purchased  with  such  money,  or  the  income  thereof, 
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shall,  subject  to  any  order  affecting  the  same  made  prior  to  the  1st  Jan. 

1894,  be  dealt  with  in  the  same  manner  as  if  such  money  or  securities  had 

been  lodged  in  Court  under  the  42nd  section  of  the  Trustee  Act,  1893." 

As  to  securities  which  may  be  brought  into  Court  and  the  modo  of  trans-  What 

ferring  and  depositing  various  securities,  see  Vol.  I.  p.  205.     For  forms  secumies 

relating  to  lodgment  under  the  section,  see  D.  C.  P.  1084  et  seq.  ""ay  be 

lodged. 

PAYMEKT  IN,   WHEN   JUSTIFIABLE. 

Trustees  were  justified  in  paying  into  Court — ^A  fund  to  wliich  a  married  When  justi- 
woman  had  become  absolutely  entitled,  though  she  wished  it  to  be  trans-  fiable. 
ferred  to  her  husband :  Re  Swan,  2  H.  &  M.  34 ;  12  W.  R.  738  ; 

— a  fund  held  for  the  sole  use  and  benefit  of  a  married  woman  :  Gunnell  v, 
Whitear,  10  Eq.  664  ; 

— -a.  fund  deposited  at  a  bank  to  guarantee  foreign  bonds,  upon  actions 
being  brought  by  bondholders  :  Hanlcey  v.  Morley,  4  Jur.  N.  S.  234 ; 

— a  fund,  the  person  entitled  to  which  could  not  be  found  ;  but  not  when 
he  had  been  heard  of  after  thirteen  years,  and  was  coming  home,  and  there 
was  no  doubt  as  to  his  identity :  lie  Elliott,  Middleton  v.  Pollock,  15  Eq. 
194; 

— funds  for  which  the  trustees  cannot  otherwise  get  a  good  discharge,  as 
where  they  have  no  power  to  give  receipts :  Cox  v.  C,  1  K.  &  J.  251 ;  or  the 
c.  q.  i.  is  an  infant :  Re  Hodges,  4  D.  M.  &  G.  491  ;  Re  Richards,  8  Eq.  119  ; 
Re  Beauclerk,  11  W.  R.  203  ;  or  deaf,  dumb  and  blind  :  Re  Biddulph,  5  D.  & 
S.  469  ;  or  a  lunatic  not  so  found  :  Re  Berry,  13  Beav.  455  ;  Re  Parry,  23 
W.  R.  335  et  sup.  ;  unless  proceedings  in  lunacy  are  contemplated :  Vane  v. 
v.,  2  Ch.  D.  124 ;  or  the  fund  is  large  :  Re  Irhy,  17  Beav.  334  (where  it  was 
£200  a  year) ;  in  which  case  a  committee  should  be  appointed :  Vane  v.  V., 
2  Ch.  D.  124.  But  in  Re  Burke,  2  D.  E.  &  J.  124,  £300  a  year  was  dealt 
with  ;  and  see  Re  Macfarlane,  2  J.  &  H.  673. 

Bankers,  not  being  trustees  witliin  the  Act,  were  not  entitled  to  pay  Bankers  and 
money  in  dispute  into  Court :  Re  Sutton's  Trusts,  12  Ch.  D.  175 ;  but  bj'  debtors, 
the  Jud.  Act,  1873,  sect.  25  (6),  power  is  given  to  any  "  debtor,  trustee,  or 
other  person  "  liable  in  respect  of  a  debt  or  chose  in  action,  and  who  has 
received  notice  of  any  written  assignment  thereof,  to  pay  the  same  into 
Court  under  the  Acts  for  the  relief  of  trustees.  This  provision  is  not 
apphcable  unless  there  has  been  an  assignment  in  writing  of  the  debt  or 
chose  in  action  :  Be  Sutton's  Trusts,  12  Ch.  D.  175  (where,  however,  the 
petr  being  taken  to  have  submitted  to  the  jurisdiction,  the  bank,  who  paid 
the  money  in,  were  held  entitled  to  their  taxed  costs  of  payment  in  and  of 
the  petition). 

As  to  moneys  payable  under  a  policy  of  life  assurance,  it  was  held  that,  PoUcy 
as  the  relation  between  the  co.  and  the  policy  holder  was  that  of  debtor  moneys, 
and  creditor,  the  policy  moneys,  unless  held  by  the  co.  upon  trust,  could 
not  be  paid  into  Court  under  the  Act,  so  as  to  discharge  the  co. :  Matthew 
V.  Northern  Assurance  Co.,  9  Ch.  D.  80  ;  Re  Haycock's  Policy,  1  Ch.  D.  611  ; 
and  the  provisions  of  the  Jud.  Act,  1873  (36  &  37  V.  c.  66),  s.  25,  sub-s.  6, 
were  available  only  where  the  co.  had  received  notice  of  an  assignment 
in  writing  :  see  Re  Sutton's  Trusts,  12  Ch.  D.  175  ;  but  this  difficulty  has 
now  been  removed  by  the  Life  Assurance  Cos.  (Payment  into  Court)  Act, 
1896  (59  V.  c.  8),  v.  inf.  p.  1161. 

Trustees  should  not  pay  money  into  Court  under  the  Act  when  the  only  Effect  of 
question  arising  might  be  decided  on  originating  summons  :  Re  Giles,  55  O.  lv,  3. 
L.  J.  Ch.  695,  per  Kay,  J. 

Trustees  of  charitable  funds  (though  not  strictly  bound  so  to  do)  should  Charitable 
first  apply  to  the  Charity  Commrs  before  paying  the  money  into  Court :  Re  funds. 
Poplar  and  Blackwall  School,  8  Ch.  D.  543  ;  and  see  Lewin,  425. 

As  to  where  cs.  q.  t.  call  for  payment  in,  see  Re  Thornton,  9  W.  R.  475. 
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ErrEOT   OF  PAYMENT  INTO   COURT. 

On  payment  in  of  part  of  the  funds,  so  far  the  trustee  is  discharged ;  the 
parties  must  proceed  under  the  Acts,  and  the  ordinary  jurisdiction  is  con- 
fined to  the  unpaid  balance :  Ooode,  v.  West,  9  Ha.  378 ;  Thorp  v.  T.,  I 
K.  &  J.  438,  and  cases  cited  Dan.  1800 ;  and  a  trustee  may  petition  to  have 
the  fund  paid  in  dealt  with  as  in  an  admon  action  :  Re  Trower,  1  L.  T.  54. 

Trustees  ought  not,  unless  in  concert  with  the  beneficiaries,  or  because 
of  special  circumstances,  to  petition  for  distribution  of  the  fund :  Ee  Cazneav, 

2  K.  &  J.  249 ;   Re  Hutchinson,  1  Dr.  &  S.  27  ;  nor  need  they  always  be 
served :  Re  Thomas,  U  W.  R.  276. 

By  paying  in  a  trust  fund  a  trustee  retires  from  the  trust :  Re  Williams, 
4  K.  &  J.  87  ;  Lewin,  428;  and  cannot  afterwards  exercise  a  discretion, 
nor  could  the  Court  do  so  :  Re  Coe,  4  K.  &  J.  199 ;  Re  Tegg,  15  W.  R.  52 ;  15 
L.  T.  236 ;  Re  Nettlefold's  Trusts,  1888,  W.  N.  120 ;  59  L.  T.  315 ;  Re 
Murph/s  Trusts,  [1900]  1 1.  R.  145 ;  but  under  a  trust  for  a  class  of  children, 
a  discretion  conferred  on  trustees  as  to  advances  for  maintenance,  &c.  may 
be  exercised  by  the  Court :  Re  Ashiurnham's  Trusts,  54  L.  T.  84 ;  and  as 
to  the  exercise  of  a  discretionary  power  personal  to  the  trustee,  see  Re 
Landon,  40  L.  J.  Ch.  370. 

But  payment  in  does  not  actually  deprive  the  trustee  of  his  office,  or 
constitute  the  Court  or  Paymaster- General  a  trustee  in  his  place  :  Thomson 
V.  Tomkins,  2  Dr.  &  Sm.  8  ;  Bar  Jeer  v.  Peile,  2  Dr.  &.  Sm.  340  ;  Re  Tegg,  15 
W.  R.  52  ;  15  L.  T.  236.  And  notice  to  an  exor  by  a  mortgagee  was 
enough  to  take  out  of  the  order  and  disposition  of  a  residuary  legatee  a 
fund  paid  into  Court  :  Thomson  v.  Tomkins,  2  Dr.  &  S.  8. 

As  to  whether  an  admon  judgment  destroys  trustees'  powers,  v.  sup. 
p.  1148,  e«m/.  p.  1166. 

The  exors  should  not  pay  into  a  general  account,  or  on  the  trusts  of  the 
will,  which  would  involve  the  general  admon  of  the  estate,  but  must  pay  in 
or  ask  to  have  a  transfer  to  a  particular  account :  Re  Wright,  15  Beav.  367  ; 
Re  Joseph,  1 1  Beav.  625 ;  Lewin,  427  ;  and  on  application  for  that  purpose 
a  transfer  was  directed  from  the  general  to  a  particular  account :  8.  C, 
9  March,  1850,  A.  704. 

To  enable  the  Court  to  distribute  the  fund  it  must  stand  to  a  separate 
account :  S.  0.,  Re  Everett,  12  Beav.  485  ;  and  trustees  may  be  entitled  to 
pay  in  the  fund  to  the  separate  accounts  of  several  cs.  q.  t.  :  Re  Wright, 

3  K.  &  J.  419. 


PAYMENT  OB  TRANSPEE  OUT  OP  COURT. 

0.  LV,  13i.  By  0.  LV,  13a  (as  amended  ITeb.  1895),  an  application  relating  to  a  fund 

paid  into  Court  in  any  case,  coming  within  the  provisions  of  r.  2  of  the 
order  (as  to  which,  v.  sup.  p.  310),  is  to  be  made  by  summons  in  Chambers. 
Applications  may  accordingly  be  made  by  summons  under  the  Act  (1)  in 
any  case  where  there  has  been  an  order  declaring  rights,  or  where  the  title 
depends  only  upon  proof  of  identity,  &o.,  and  (2)  in  any  case  where  the  cash 
or  securities  do  not  exceed  £1000,  or  £1000  nominal  value.  In  other 
cases  the  application  must  be  made  by  petition  which  may  be  adjourned 
into  Chambers  for  further  hearing :  jBe  Moate,  22  C.  D.  635  ;  or  may  be 
heard  in  the  first  instance  by  the  Judge  in  Chambers.  For  forms  of  appli- 
cation, see  D.  C.  F.  1088  et  seq. 

If  the  fund  paid  in  under  the  Act  exceeds  £1000,  the  application  should, 
it  seems,  be  by  petition,  notwithstanding  that  it  asks  for  payment  out  of  a 
portion  only  amounting  to  less  than  £1000  :  Re  Evan  Evans,  64  L.  T.  527  ; 
1886,  W.  N.  84 ;  May  v.  Dowse,  1884,  W.  N.  122. 

Stop  order.  Where  the  fund  exceeds  £1000,  and  there  has  been  no  prior  application 

in  the  matter  of  the  fund,  a  petition,  and  not  a  summons,  is  the  proper 
mode  of  applying  for  a  stop  order  on  it :  Re  Toogood's  Trusts,  1887,  W.  N. 
109  ;  56  L.  T.  703  ;  Re  Day's  Trusts,  49  L.  T.  499. 
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Where  the  title  of  the  applicants  depends  not  only  upon  pruoi'  of  their  Questions  of 
identity  or  of  the  birth,  marriage  or  death  of  any  person,  but  there  is  also  construction, 
a  question  of  construction,  a  petition,  it  seems,  is  necessary :    iJe  Hicks, 
Exp.  N.  E.  R.  Co.,  1894,  W.  N.  p.  55  ;  63  L.  J.  Ch.  568  ;  70  L.  T.  529 ;  and 
see  Re  Birkin,  1901,  W.  N.  33. 

Where  an  order  has  been  made  upon  petition,  any  further  proceedings  After  order 
may  be  in  Chambers  :  Re  Hodges,  4  £>.  M.  &  G.  491  ;  and  see  Re  Tracei/s  on  petition. 
Trusts,  6  I.  R.  Eq.  271  ;  and  where  an  order  directing  inquiries  is  made  in 
Court  upon  a  petition,  the  further  hearing  of  the  petition  may  be  adjourned 
to  Chambers  :  Re  Moate's  Trusts,  22  Ch.  D.  635. 

Upon  a  petition  for  payment  out  of  Court  of  a  fund  to  which  several  Service, 
persons,  some  not  before  the  Court,  were  entitled,  liberty  was  given  to  the 
petitioner  to  serve  the  petition,  a  former  order  directing  class  inquiries,  and 
the  chief  clerk's  certificate,  together  with  the  present  order,  upon  the  persons 
named  in  the  certificate  :  Re  Battersby's  Trusts,  10  Ch.  D.  228. 

Under  the  rules  of  1883  leave  for  service  out  of  the  jurisdiction  cannot  be  Service  out  of 
given  :   v.  sup.  p.  19  ;   but  notice  may  be  given  according  to  the  principle  jurisdiction, 
of  Re  Cliff;  Edwards  v.  Brown,  [1895]  2  Ch.  21,  0.  A.  :  sup.  p.  19  j  and  see 
now  O.  XI,  8a,  ante.  Vol.  I.  p.  19. 

On  the  petition  of  a  person  of  unsound  mind  (not  so  found)  by  next  Maintenance 
friend,  or  of  a  deaf,  dumb,  and  blind  person  without  a  next  friend,  the  ^o"^  lunatic 
dividends  will  be  ordered  to  be  applied  for  maintenance,  but  the  corpus  ""^  others, 
was  retained :    Re  Biddulph,  5  D.  &  S.  469 ;    Re  Perry,  23  W.  R.  335 ; 
31  L.  T.  775 ;  and  in  Re  Phelps,  28  L.  T.  350,  the  whole  fund  was  paid  to 
the  parish  ;  in  Re  Macfarlane,  2  J.  &  H.  673,  to  the  father ;  and  in  Conduit 
V.  Soane,  5  My.  &  C.  Ill,  to  the  wife  and  son,  for  past  maintenance  of  the 
lunatic ;   but  a  professed  nun  was  entitled  to  have  the  fund  paid  to  her : 
Re  Metcalfe,  2  D.  J.  &  S.  122 ;  3  N.  R.  657  ;   10  Jur.  N.  S.  287. 

Where  a  lunatic  is  entitled  to  the  fund  paid  in,  there  is  jurisdiction 
under  the  Act,  on  a  petition  in  Chancery  and  Lunacy,  to  make  an  immediate 
order  for  transfer  of  the  fund  to  the  account  of  the  lunatic  :  Re  Tate,  20 
Ch.  D.  135,  C.  A. 

Maintenance  out  of  the  capital  was  ordered  :  Re  Tuer,  32  Ch.  D.  39,  C.  A. ; 
and  see  Re  Qrimmett,  56  L.  J.  Ch.  419  ;  and  without  requiring  appointment 
of  a  guardian,  income  was  paid  to  the  lunatic's  wife  for  his  maintenance 
during  his  life  or  until  further  order  :  Re  Silva,  57  L.  J.  Ch.  281  ;  58  L.  T. 
46  ;  36  Q.  R.  366. 

In  the  case  of  a  pauper  lunatic,  only  six  years'  arrears  of  income  will  be  Pauper 
paid  to  the  poor  law  authority  in  repayment  of  expenses  incurred  in  his  lunatic, 
maintenance  :  Re  Newbeqin's  Estate,  36  Ch.  D.  477  ;  and  see  Re  Watson  ; 
Guardians  of  Stamford  Union  v.  B.,  [1897]  1  Ch.  72;  Winkle  v.  Bailey, 
[1897]  1  Ch.  123 ;  Re  Taylor,  Edmonton  Union  v.  Deeley,  [1901]  1  Ch.  480, 
C.  A. ;  sup.  p.  1029.  But  payments  of  income  by  a  receiver  in  Lunacy  to 
the  guardians  on  account  of  maintenance  will  take  the  case  out  of  the 
Statute  of  Limitations  :  Ouardians  of  Wandsworth  Union  v.  Worthington, 
[1906]  1  K.  B.  420. 

The  Court  declined  to  pay  the  fund  of  a  "  lunatic  patient "  in  New  Lunatic  out 
South  Wales  to  the  colonial  master  in  lunacy  (who  had  large  powers  of  of  jurisdic- 
management  and  suing,  but  in  whom  the  fund  was  not  vested),  but  directed  tion. 
payment  only  of  so  much  as  was  shown  to  be  necessary  for  the  lunatic's 
maintenance  and  benefit :  Re  Barlow,  36  Ch.  D.  287  ;  but  see  Didisheim  v. 
London  and  Westminster  Bank,  [1900]  2  Ch.  15,  C.  A. 

The  foreign  curator  of  the  property  and  person  of  a  lunatic  is  not  entitled 
as  of  right  to  an  order  under  sect.  1 34  of  the  Lunacy  Act,  1890,  for  the  transfer 
to  him  of  English  stock  or  shares  standing  in  the  name  of  the  lunatic, 
although  "  vested "  in  the  curator  under  that  section,  but  the  Court  in 
Lunacy  has  a  discretionary  jurisdiction,  and  will  require  the  curator  to 
show  that  the  property  is  required  for  the  maintenance  or  other  purposes 
of  the  lunatic  :  Re  Knight,  [1898]  1  Ch.  257,  C.  A.  (considering  Re  Brown, 
[1895]  2  Ch.  666) ;  and  see  TMery  v.  Chalmers,  [1900]  1  Ch.  80  ;  Didisheim  v. 
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London  and  Westminster  Bank,  [1900]  2  Ch.  15,  C.  A. ;  New  York  Trust  Co. 
V.  Keyser,  [1901]  1  Ch.  666 ;  sup.  p.  967.  And  see  also  a  special  case 
where  the  Court  exercised  its  discretion,  apparently  because  it  could  see 
no  good  reason  for  not  ordering  the  transfer  of  the  English  securities  to  the 
tuteur  in  France  :  Be  J,  L.  S.  de  Larragoiti,  [1907]  2  Ch.  14. 

The  Court  is  not  bound  to  pay  out  the  fund  of  French  infants  to  their 
father,  who,  by  the  law  of  France,  is  their  legal  guardian,  as  of  right,  but 
will  require  evidence  to  be  adduced  showing  that  the  fund  will  be  applied 
for  the  benefit  of  the  infants  :  Be  Chatard's  Settlement,  [1899]  1  Ch.  712. 

It  appearing  that  the  fund  belonged  to  Scotch  minors,  payment  out  was 
ordered  to  them  and  their  curator  :   Be  Ferguson,  Ir.  R.  8  Bq.  563. 

In  Starhuch  v.  Mitchell,  1866,  W.  N.  253,  £150  (paid  as  a  compromise 
of  the  suit)  was  ordered  to  be  paid  to  the  lunatic  not  so  found,  or  lus 
guardian. 
Conflicting  The  person  named  in  the  affida,vit  and  title  of  the  account  is  entitled  to 

claims.  have  the  fund  paid  out  to  him  at  the  risk  of  the  trustees,  unless  they  have 

given  the  Court  notice  of  conflicting  claims  :  Be  Jenkins,  3  N.  R.  408  ;  10 
Jur.  N.  S.  332. 

An  action  is  necessary  if  there  are  creditors  or  other  unascertained 
claimants :  Be  Allen,  Kay,  li. ;  if  the  parties  affected  by  a  deed  wish  to 
impeach  it  for  fraud,  &c. :  Be  Way,  2  D.  J.  &  S.  365  ;  where  the  trustees 
require  and  are  entitled  to  a  complete  discharge,  not  only  as  to  the  fund 
paid  in,  but  as  to  past  income  or  other  matters  :  Barker  v.  Peile,  2  Dr.  &  S. 
340  ;  11  Jur.  N.  S.  436.  And  where  the  accounts  are  disputed,  they  ought 
not  to  pay  the  money  into  Court :  Be  Heming,  3  K.  &  J.  40  ;  5  W.  R.  33. 
Money  paid  in  under  the  Trustee  ReUef  Act  was  dealt  with  in  a  suit  to 
administer  the  estate  of  the  same  testator  without  a  petition,  the  decree 
being  intituled  in  the  Act  as  well  as  the  suit :  Dixon  v.  Morley,  1869,  W.  N. 
49  ;  followed  by  C.-V.  M.  in  Davies  v.  D.,  24  July,  1869,  A.  458  ;  but  see 
Felling  v.  Ooddard,  9  Ch.  D.  185. 

In  Be  Woods,  15  Sim.  469,  the  Court  would  not  order  the  fund  to  be  paid 
out  vidthout  inquiry  as  to  the  facts  on  which  the  title  turned ;   and  in  Be 
Sliarpe,  lb.  470,  sent  an  inquiry,  without  prejudice  to  filing  a  bill,  reserving 
costs,  and  ordering  the  trustees  to  be  served  with  the  order. 
Unpaid  debts      On  exor  discovering  unpaid  debts,  the  balance  of  the  estate  paid  in  by 
discovered,      him  was  paid  out  to  him  on  petition  :  Exp.  Tournay,  3  D.  &  S.  677. 
Will  after-  Where  the  admor  of  a  supposed  intestate  paid  money  into  Court  to  the 

wards  dig-        credit  of  infants  who  were  next  of  kin,  and  a  will  was  afterwards  discovered 
covered.  under  which  the  infants  were  entitled  to  small  legacies,  the  Court  ordered 

payment  out  to  the  adraor  on  proof  that  the  legacies  to  the  infants  were 
secured  :  Be  Hood's  Trusts,  [1896]  1  Ch.  270. 
Petition,  The  material  parts  of  the  afiidavit,  made  on  payment  in,  should  be  set  out 

form  of.  in  the  petition  for  payment  out :  Be  Levett,  5  D.  &  S.  619  ;  Be  Courtois,  10 

Ha.  Ixiv. 

The  trustees  should  not  take  copies  of  cs.  q.  ts\  affidavits  :  Re  Lazarus, 
3  K.  &  J.  55. 

COSTS. 

Deducting  Trustees  may  deduct  the  reasonable  costs  of  the  payment  into  Court 

costs.  where  no  dispute  has  arisen  or  is  hkely  to  arise  as  to  the  deduction  :  Beaty 

V.  Ourson,  7  L.  R.  Eq.  194 ;  and  see  Be  Fortune's  Trusts,  4  Ir.  R.  Eq.  351  ; 
but  the  better  course  seems  to  be  for  them  to  pay  in  the  whole  fund,  leaving 
it  for  the  Court  to  settle  the  amount  of  costs  to  which  they  are  entitled  upon 
an  application  for  payment  out :  Be  Parker's  Will,  68  L.  J.  Ch.  25,  per 
Fry,  L.  J.,  S.  C,  39  Ch.  D.  303,  C.  A. ;  and  see  Mitchell  v.  Cobb,  17  L.  T.  25. 
Where  the  payment  is  made  by  a  pers.  represve  without  an  affidavit  under 
the  S.  C.  P.  R.  1905,  r.  41  (v.  sup.  p.  1154),  no  deduction  for  costs  and 
expenses  can  be  made.  See  footnote  to  Schedule  to  Rules;  and  see 
Dan.  1801. 
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The  jurisdiction  under  the  Act  is  limited  to  the  fund  paid  in,  and  does  not 
extend  to  sums  deducted  :  Be  Bloye,  1  Mao.  &  G.  488  ;  Be  Barber,  6  Jur. 
N.  S.  1098  ;  Be  Fortune,  4  I.  R.  Eq.  361 ;  Be  Parker's  Will,  39  Ch.  D.  303, 
0.  A. ;  and  if  it  can  be  shown  that  the  costs  and  expenses  have  been  im- 
properly retained,  separate  proceedings  must  be  taken  against  the  trustees 
to  recover  the  amount :  Be  Parker's  Will,  39  Ch.  D.  303,  C.  A. 

On  ordering  payment  out,  and  taxation  of  costs,  the  trustee's  costs  of 
paying  in  may  be  included,  and  the  sum  then  deducted  by  them  set  off : 
Be  Hue,  5  Jur.  N.  S.  1236  ;  7  W.  R.  562  ;  27  Beav.  377  ;  28  L.  J.  Ch.  893  ; 
Be  Bullass,  V.-C.  M.,  27  Jan.  1871,  A.  251 ;  Be  Williams,  V.-C.  B.,  11  March, 
1876,  B.  781. 

Costs  of  paying  in  properly  a  legacy,  not  specifically  appropriated,  are  Costs,  how 
borne  by  the  testator's  estate ;  of  paying  out,  by  the  legatee,  including  borne, 
exor's  appearance  :  Be  Jones,  3  Drew.  679 ;  Be  Cawthorne,  12  Beav.  56 ; 
but  in  Be  FeWuim,  1  K.  &  J.  528,  the  exor's  costs  on  pajdng  out  were  to  be 
borne  by  the  estate,  and  all  other  parties'  costs  by  the  fund ;  in  case  of  a 
residue  or  separate  fund,  the  costs  of  paying  in,  if  not  retained,  are  allowed 
from  the  corpus  :  Be  Sayers,  V.-C.  W.,  21  Deo.  1853,  B.  228. 

The  payment  of  a  legacy  into  Court  does  not  relieve  the  residue  from 
bearing  the  costs  of  an  inquiry  to  ascertain  the  persons  entitled  to  the 
legacy :  Be  Birkelt,  9  Ch.  D,  576 ;  Be  Gibbon's  Will,  36  Ch.  D.  486  ;  Be 
Trick,  5  Ch.  170  (where  the  costs  relating  to  a  particular  fund  paid  in  by  an 
exor  having  the  general  residue  in  his  hands  were  paid  thereout) ;  but  see 
now  O.  Ixv,  14b  (R.  S.  C,  Nov.  1893),  under  which  the  costs  oJE  inquiries 
to  ascertain  the  persons  entitled  to  any  legacy,  money,  or  share,  or  other- 
wise incurred  in  relation  thereto,  shall  be  paid  out  of  such  legacy,  money, 
or  share,  unless  the  Judge  shall  otherwise  direct ;  and  that  this  is  a  rule  of 
general  application,  and  in  the  absence  of  special  circumstances  should 
be  followed,  see  Be  Whitaker,[lQll]  1  Ch.214 ;  and  that  the  express  direction 
of  the  testator  to  pay  testamentary  expenses  may  be  a  special  circumstance, 
see  Be  Vincent,  [1909]  1  Ch.  810. 

The  person  making  it  necessary  to  pay  the  fund  into  Court  and  opposing 
payment  out  may  be  made  to  pay  the  costs :  Be  Armston,  4  D.  J.  &  S.  454. 
The  trustees  are  entitled  to  their  solr  and  client  costs :  Be  Wilson,  14 
W.  R.  161  ;  Be  Sioan,  2  H.  &  M.  34 ;  although  the  proceeding  is  in  the 
nature  of  interpleader  :  Be  Webb,  2  Eq.  456  ;  Be  Cobbe,  16  W.  R.  29  ;  16 
L.  T.  170 ;  Be  Kerr's  Policy,  8  Eq.  331,  337  ;  but  not  to  charges  and 
expenses  :  S.  C. 

On  an  application  for  payment  out,  the  trustees  will  not  get  any  costs.  Charges  and 
charges,  and  expenses  incurred  before  the  payment  in,  but  only  those  expenses, 
properly  incurred  since  :  Be  Behrens,  M.  R.,  5  Aug.  1874,  A.  2309  ; 

— nor  when  they  have  paid  in  funds  without  sufficient  reason  :    Be  Payment  in 
Heming,  3  K.  &  J.  40  ;  Be  Govingtmi,  1  Jur.  N.  S.  1167  ;  26  L.  J.  Ch.  238  ;  without  suffi- 
Be  Leake's  Trusts,  32  Beav.  136 ;  Be  Metcalfe,  2  D.  J.  &  S.  122,  6  ;  3  N.  R.  cient  cause. 
657  ;  Be  Pearson,  17  W.  R.  365 ;  Be  Elliot,  15  Eq.  184 ;  Be  Cull,  20  Eq. 
561; 

— ^and  in  cases  of  gross  misconduct  may  be  ordered  to  pay  the  costs  of 
payment  out :  Be  Woodburn,  1  D.  &  J.  333  ;  Be  Cater,  26  Beav.  361,  366  ; 
Be  Knight,  27  Beav.  45 ;  Be  Elliot's  Trusts,  15  Eq.  194 ;  Be  Hoskin's 
Trusts,  6  Ch.  D.  229  ;  6  Ch.  D.  281,  C.  A. 

But  semble,  if  a  trustee  is  deprived  of  costs  without  sufficient  cause,  he 
may  appeal  for  them  :  Turner  v.  Hancock,  20  Ch.  D.  303,  307,  C.  A. ;  dis- 
approving Be  Hoshin's  Trusts,  sup.  ;  and  see  Be  Beddoe,  [1893]  1  Ch. 
547,  C.  A. 

The  rule  will  not  be  strictly  pressed  against  trustees  :  Be  Brocldesby,  29 
Beav.  662;  Be  Wylly,  28  Beav.  468,  where  Romilly,  M.R.,  said  that 
trustees  were  entitled  to  satisfactory  evidence  that  there  had  been  no 
appointment  before  distiibuting  a  fund  as  in  default.  But  the  statement 
of  the  solrs  to  the  donee  of  the  power  must  be  accepted  as  sufficient :  Be 
Cull,  20  Eq.  661. 
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If  the  only  question  arising  could  have  been  determined  on  originating 
summons,  trustees  in  future  will  not  be  allowed  the  costs  occasioned  by 
payment  into  Court :   2Je  OTes,  55  L.  J.  Ch.  695  ;   55L.T.51;   34W.R.712. 

A  trustee  who  before  paying  into  Court  becomes  aware  that  a  distringas 
has  been  placed  on  the  fund,  and  omits  to  mention  the  claim,  is  personally 
liable  to  pay  the  assignee's  costs  of  obtaining  a  stop  order :  Re  Alien,  40 
L.  T.  456. 

As  to  costs  of  a  liquidator  with  regard  to  a  fund  paid  in  to  meet  a  par- 
ticular claim,  see  Cook's  Claim  (2),  18  Eq.  656. 

As  to  trustees  requiring  evidence  of  death,  see  Dobson  v.  Pattinson, 
5  W.  R.  771 ;  3  Jur.  N.  S.  1202. 

And  as  to  what  evidence  trustees  ought  to  act  upon,  v.  sup.  pp.  1134, 
1135. 

If  the  trustee  by  refusing  to  pay  in  the  fund  occasions  an  action,  or 
instead  of  so  doing  brings  an  action,  he  will  only  be  allowed  such  costs  as 
under  the  Act :  Handley  v.  Davis,  28  L.  J.  Ch.  873 ;  5  Jur.  N.  S.  190 ; 
Ounnell  v.  Whitear,  10  Eq.  664 ;  Wells  v.  Malbon,  31  Beav.  48  ;  Wetter  v. 
Fitzhugh,  M.  R.,  26  May,  1870.    And  see  May  v.  Armstrong,  1866,  W.  N.  233. 

Trustees  applying  to  distribute,  though  at  request  of  some  of  the  bene- 
ficiaries, will  have  only  respondents'  costs :  Be  Cazneau,  2  K.  &  J. 
249  ;  Be  Hutchinson,  1  Dr.  &  S.  27,  et  sup.  p.  1156  ;  and  the  major  part  of 
the  next  of  kin  appearing  had  the  carriage  of  the  order :  Ih.  30.  Secus, 
where  the  trustees  applied  at  the  wish  of  all  parties:  Be  Cooper,  cit.  2 
K.  &  J.  251. 

A  trustee  is  within  O.  lxv,  27  (19),  and  if  he  has  had  tendered  to  him  and 
has  accepted  30s.  for  his  costs,  he  will  not  be  allowed  his  costs  of  appearing 
on  a  petition,  if  he  comes  merely  to  ask  for  his  costs,  and  his  appearance  is 
otherwise  unnecessary  :  Be  Sutton,  21  Ch.  D.  855. 

Costs  of  an  application  by  a  tenant  for  life  of  a  fund  in  Court  simply  affect- 
ing the  income  are  payable  out  of  the  income,  and  the  remaindermen  need 
not  be  served :  Be  Marner's  Trusts,  3  Eq.  432 ;  Be  Evans,  7  Ch.  609  ;  Be 
Battell,  21  W.  R.  138  ;  Lewin,  436. 

And  where  the  title  of  the  tenant  for  life  is  clear,  the  trustees  should 
not  appear ;  in  such  case,  the  proper  course  is  for  the  tenant  for  lite  to 
write  to  the  trustees  and  tell  them  that  he  does  not  seek  to  affect  the  corpus  : 
Be  Evans,  sup.  ;  after  which  they  will  get  no  costs  out  of  income  :  Be  Battell, 
sup. 

Costs  of  petitions  as  to  income  of  funds  paid  into  Court  in  an  admon 
suit  are  payable  out  of  corpus :  Scrivener  v.  Smith,  8  Eq.  310 ;  Longuet 
V.  Hockley,  22  L.  T.  198 ;  but  see  Eady  v.  Watson,  12  W.  R.  682 ;  33 
Beav.  481 ,  contra  ;  and  of  a  particular  fund  out  of  general  residue  :  Be  Trick, 
5  Ch.  170 ;  Lewin,  435  ;  see  0.  LXV,  14b. 

A  claimant  failing  was  allowed  costs  :  Be  Birch,  2  K.  &  J.  369. 


COUNTY   COUETS. 

Where  the  sum  does  not  exceed  £500,  jurisdiction  is  given  to  the  County 
Courts  by  51  &  62  V.  o.  43,  s.  67.  Under  the  corresponding  provision  of 
28  &  29  V.  c.  99,  constructive  trusts  were  held  to  be  within  the  jurisdiction 
of  the  County  Courts  :  Clayton  v.  Benton,  4  Eq.  158. 

And  by  sect.  70  of  61  &  62  V.  c.  43,  trustees  may  pay  money  not  ex- 
ceeding £600  into  a  post  office  savings  bank,  in  the  name  of  the  registrar, 
and  transfer  or  deposit  stocks  or  securities  into  or  in  the  names  of  the 
treasurers  and  registrars  of  such  Court,  in  trust  to  attend  the  orders  of  the 
Court. 

And  see  County  Court  Rules,  1889,  0.  xxxvrn ;  Annual  County  Court 
Pr.  466  ;  and  Pitt-Lewis,  County  Court  Pr,  vol.  i.  171 ;  vol.  ii.  377. 


SECT.  VIII.  (ii.).J     Payment  into  Court. 

Section  VIII. — (II.)  Payment  into  Court  under  Life 
Assurance  Companies  (Payment  into  Court)  Act,  1896. 

1.  Form  of  Lodgment  Schedule  to  he  annexed  to  Affidavit  directed 
to  he  made  under  0.  liv  c,  1,  R.  S.  C.  Life  Assurance  Com- 
panies (Payment  into  Court)  Act,  1896,  and  R.  S.  C.  (Life 
Assurance  Companies),  1896,  and  S.  C.  F.  R.,  1905,  r.  41c. 

LoDUMENT  Schedule. 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Life  Assurance  Companies  (Payment  into  Court  Act),  1896. 

Filed  the  11th  day  of  July,  1900. 

Ledger  Credit.  In  the  Matter  of  the  policy  No.  —  of  the  —  Insurance 
Co. 
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Particulars  of  Funds  to  be 

Person  to  make  the 
Lodgment. 

Amounts. 

Lodged. 

Money. 

Securities. 

A   sum    of   £1000    with 
bonuses      assured     by 
Policy  No. . 

The   lusuranoe 

Society,  of   ,  in 

the  city  of  London. 

£        s.    d. 
1268     9  11 

£    s.    d. 

— Re  Norwich  Union  Life  Insurance  Society. 


Ln^  ASStTEANCE   COMPANIES    (PAYMENT  INTO   COURT)   ACT,    1896. 

The  Life  Assurance  Companies  (Payment  into  Court)  Act,  1896  (59  V. 
c.  8),  enables  any  life  assurance  co.  (defined  by  sect.  2  as  meaning  "  any 
Corp.,  CO.,  or  society  carrying  on  the  business  of  life  assurance,  not  being  a 
society  registered  under  the  Acts  relating  to  friendly  societies  "),  subject 
to  Rules  of  Court,  to  pay  into  the  High  Court  any  moneys  payable  by  them 
under  a  life  policy  (defined  by  sect.  2  as  including  "  any  policy  not  foreign 
to  the  business  of  life  assurance  "),  in  respect  of  which,  in  the  opinion  of 
their  board  of  directors,  no  sufiicient  discharge  can  otherwise  be  obtained. 

Rules  under  the  Act  have  been  issued,  which  are  similar  to  those  under  the 
Trustee  Act,  1893,  s.  42.  The  co.  is  not  to  deduct  any  costs  or  expenses  of  or 
incidental  to  payment  into  Court  (r.  2),  and  in  general  is  not  to  be  served 
with  the  petition  or  summons  except  when  the  applicant  asks  for  payment 
of  a  further  sum  by  the  co.  for  costs  (r.  7).  The  rules  may  be  cited  as  the 
Rules  of  the  Supreme  Court  (life  Assurance  Companies),   1896,  or  as 

0.  LIV  0. 

Where  an  action  had  been  brought  upon  a  policy  which  had  been  lost 
and  the  board  of  directors  were  of  opinion  that  no  sufficient  discharge 
could  be  otherwise  obtained,  the  Court  gave  leave  to  pay  the  amount  of 
the  policy  into  Court  under  0.  liv  o,  3,  the  Court  observing  that  the  co. 
took  the  risk  of  being  ultimately  ordered  to  pay  costs  should  it  turn  out  that 
the  payment  in  had  been  unreasonable  :  Harrison  v.  Alliance  Assurance 
Go.,  Li.,  [1903]  1  K.  B.  184. 

For  forms  under  the  Act,  see  D.  C.  P.  1182  et  seq. 

As  to  the  difficulty  wliich  the  Act  was  designed  to  remove,  v,  sup.  p.  1155, 
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Section  IX. — Appointing  New  Trustees  in  an  Action  and 
UNDER  Conveyancing  Act,  1881,  ss.  42  and  43. 

1.  Judgment  af 'pointing  New  Trustees. 

{Enter  evidence  of  fitness  and  consent  to  act  of  new  trustees  if  named 
in  order.}  The  Deft  B.,  by  his  defence  \or  counsel],  declining  to  act 
in  the  trusts  of  the  will  of  the  above-named  testator  A.  [or  of  the 
Indenture  of  Settlement  dated  the  —  day  of  —  in  the  pleadings 
mentioned],  and  desiring  to  be  discharged  therefrom,  This  Court  doth 
hereby  appoint  D.  and  E.  [or  doth  order  that  two  or  more  proper 
persons  be  appointed]  new  trustees  of  the  said  will  [or  settlement]  in 
substitution  for  the  Deft  B.  [if  so,  and  in  addition  to  C.  the  continuing 
trustee] ;  And  it  is  ordered  that  the  Deft  B.  [and  C]  do  convey 
[assign  and  transfer]  the  trust  estate  [funds,  property,  and  securities] 
vested  in  him  [or  them]  by  the  said  will  [or  settlement],  and  the  £— 
Consols  standing  in  the  name  of  &c.  in  the  books  of  the  Bank  of 
England  as  in  the  pleadings  mentioned,  or  the  residue  thereof  after 
payment  of  the  costs  hereinafter  mentioned,  to  the  said  D.  and  E.  [or 
the  new  trustees  so  to  be  appointed,  if  so,  jointly  with  the  said  C], 
to  be  held  by  them  upon  the  trusts  of  the  said  will  [or  settlement], 
such  conveyance  [or  assignment]  to  be  settled  by  the  Judge  in  case 
the  parties  difier] ;  [If  deeds  in  Deft's  hands,  And  it  is  ordered  that 
the  Deft  B.  do  deliver  to  such  new  [and  continuing]  trustees  upon  oath 
all  deeds  and  writings  in  his  custody  or  power,  relating  to  the  said 
trust  estates  &o.]  ;  [If  trustee  to  have  his  costs.  Tax  the  Deft  B.  his 
costs  of  this  action  as  between  solr  and  client] ;  And  it  is  ordered  that 
the  Deft  B.  [And  the  said  C]  be  at  liberty  to  raise  and  retain  the 
same  out  of  the  said  trust  estate  [or  funds  &c.]. — Liberty  to  apply. 

For  orders  vesting  the  trust  estate  and  appointing  new  trustees,  under 
the  Trustee  Acts,  or  the  Charitable  Trusts  Acts,  see  infra,  Sections  X.,  XI., 
XII.,  and  Chapter  XLII.,  Sections  I.,  II. 

For  direction  for  appointment  of  new  trustees  of  the  whole  of  trust  pro- 
perty comprised  in  articles  of  settlement,  part  being  alleged  to  have  been 
lost  by  the  former  trustees ;  and  an  inquiry  what  property  was  comprised 
in  the  settlement,  and  whether  any  and  what  part  thereof  had  been  lost, 
and  if  so,  under  what  circumstances,  and  whether  any  and  what  steps 
ought  to  be  taken  for  the  recovery  thereof,  see  Bennett  v.  Burgis,  28  Feb. 
1846,  A.  847  ;  and  the  subsequent  order :  5  Ha.  296.  Followed  in  Hansell 
V.  H.,  V.-C.  M.,  12  June,  1876,  A.  954. 

For  decree  reotifjring  power  of  appointment  and  directing  the  continuing 
trustee  to  appoint  a  new  one  under  the  rectified  power,  see  Tehhitt  v.  T.,  1 
D.  &  S.  510. 

For  forms  of  application,  affidavit  of  fitness,  and  consent  to  act  &c.,  see 
D.  C.  P.  627  et  seq. 

2.  Trustees  to  he  appointed  in  Chambers,  with  Leave  to  apply  for 
Vesting  Order  or  Conveyance. 

(And  the  Pit  and  the  Deft  T.  by  their  counsel  desiring  to  retire 
from  the  trusts  of  the  will  of  &c.).  Order  that  two  or  more  proper 
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persons  be  appointed  new  trustees  of  the  said  will  in  substitution 
for  the  Pit  and  the  said  Deft,  with  liberty  to  the  said  new  trustees 
to  apply  in  Chambers  for  an  order  vesting  in  them  the  trust  estate, 
or  for  a  conveyance  or  assignment  thereof  from  the  retiring  trustees 
as  they  may  be  advised. — Couchinan  v.  ThurnaU,  V.-C.  W.,  28  June, 
1873,  A.  1830 ;  and  see  Re  KibblewMte,  Bund  v.  Green,  V.-C.  H., 
19  Nov.  1875,  B.  2073. 

This  order  may  now  be  made  at  Chambers  :  see  O.  Lv,  13a. 

3.  Leave  to  exercise  Power  of  appointing  Trustees  under  Trustee  Act, 
1893,  s.  10 — Trustee  desiring  to  he  discharged. 

And  the  Deft  B.  by  his  solr.  desiring  to  be  discharged  from  the 
trusts  of  the  will  of  the  above-named  testator  A.,  It  is  ordered  that 
the  Deft  P.,  as  the  continuing  trustee,  be  at  liberty  to  exercise  the 
powers  vested  in  him  by  sect.  10  of  the  Trustee  Act,  1893,  by  appoint- 
ing E.  B.  of  &o.,a  new  trustee  of  the  will  of  the  testator  in  substitution 
for  the  Deft  B.  and  in  addition  to  the  said  P.  the  deed  appointing  the 
said  E.  B.  such  new  trustee  to  be  settled  by  the  Judge,  and  upon  such 
appointment  it  is  ordered  that  any  assurances  and  things  requisite 
for  vesting  the  trust  property,  or  any  part  thereof  jointly  in  the  said 
P.  and  E.  B.,  be  executed  by  them  and  the  said  B. — Costs  to  be 
retained  by  the  trustees  out  of  the  capital  of  the  testator's  estate. — 
See  Barkworth  v.  B.,  Kay,  J.,  at  Chambers,  11  July,  1883,  A.  1148. 

For  form  ot  summons,  see  D.  C.  F.  630. 

4.  Leave  to  appoint  Trustees  under  Trustee  Act,  1893,  s.  12. 

And  the  Deft  R.  by  his  solr  desiring  to  retire  from  the  trusts  of  the 
will  of  the  above-named  testator  L.  ;  It  is  ordered  that  the  appli- 
cants L.  and  R.  be  at  liberty  to  exercise  the  power  of  appointment 
contained  in  the  will  of  the  testator,  by  appointing  H.  of  &c.,  a 
new  trustee  of  the  said  will  in  substitution  for  the  said  R.,  and  in 
addition  to  the  applicant  L.,  the  continuing  trustee  thereof  ;  And 
the  deed  by  which  the  said  H.  shall  be  appointed  a  trustee  as  afore- 
said is  to  contain  a  declaration  in  conformity  with  the  12th  section 
of  the  Trustee  Act,  1893,  vesting  any  estate  or  interest  in  any  land  or 
chattel  subject  to  the  trusts  of  the  said  will  or  the  right  to  recover 
and  receive  any  debt  or  other  chose  in  action  subject  to  the  said 
trusts  in  the  said  H.  jointly  with  the  said  L. — Costs  to  be  costs  in 
the  action. — See  Re  Lloyd,  L.  v.  L.,  Kay,  J.,  at  Chambers,  8  Aug. 
1882,  B.  1697  ;  Nicholas  v.  Lovett,  V.-C.  H.,  28  July,  1882,  B.  1774. 

5.  Decla/ration  that  Heir-at-Law  bound  by  Trusts  of  Deed  and  a 
proper  Assignment  to  be  executed. 

Declare  that  the  Deft  A.  J.  C.  is  a  trustee  for  the  persons  bene- 
ficially interested  under  the  said  indenture  of  settlement  of  All  that 
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piece  or  parcel  of  land  &c.,  to  whicli  said  hereditaments  tlie  Deft 
A.  J.  C.  was  on  the  —  day  of  —  admitted  as  customary  heir  of  S.  — 
C.  — ,  deceased  ;  Order  that  the  Deft  A.  J.  C.  do  execute  a  proper 
assurance  of  the  said  hereditaments  to  the  persons  beneficially 
interested  under  the  said  settlement,  or  as  they  shall  direct. — Direc- 
tions for  taxation. — Liberty  to  apply  in  Chambers  for  a  vesting  order 
or  as  to  any  questions  arising  in  the  admon  of  the  said  settlement. — 
See  Carter  v.  C,  Stirling,  J.,  5  Nov.  1895,  A.  5072  ;  [1896]  1  Ch.  62. 

6.  Appointing  Trustees  for  an  Infant  and  for  Management  of  Ms 

Estate — Conveyancing  Act,    1881,  s.   42  (1) ;   and  Convey- 
ancing Act,  1911,  s.  14. 

The  Judge  doth  pursuant  to  sub-sect.  1  of  the  4:2nd  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  hereby  appoint  H.  P. 
and  W.  H.  trustees  of  the  real  estate  to  which  the  said  infant  is 
entitled  for  the  purposes  of  the  said  section. — Re  Payne,  an  Infant, 
Kay,  J.,  at  Chambers,  1  Dec.  1882,  B.  1984. 

This  order  does  not  require  a  deed  stamp  as  on  the  appointment  of 
trustees  under  the  Trustee  Act,  the  question  having  been  submitted  to  the 
Commrs  of  Inland  Revenue,  and  so  decided  on  the  1st  January,  1883. 

7.  Executor  declared  entitled  to  hold  Property  in  trust  for  Infant — 

Conveyancing  Act,  1881,  s.  43. 

Declare  that  the  residue  of  all  such  property  in  the  hands  of  the 
Pit  as  exor  of  the  will  of  A.  B.  should  be  held  by  him  as  trustee  for 
the  infant  Deft  E.  F.  within  the  meaning  of  sect.  43  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881. — Re  Smith,  Roe  v.  Hitching, 
North,  J.,  2  July,  1889,  B.  903  ;  S.  C,  42  Ch.  D.  302. 

NOTES. 
APPOINTMENT   OF   NEW   TBITSTEES   BY   THE    COUET. 

Matters  for  The  Court,  in  selecting  persons  to  be  appointed  trustees,  first  will  regard 

consideration  the  wishes  of  the  authors  of  the  trust  expressed  or  to  be  inferred  from  the 

on  appoint-     trust  instrument ;  secondly,  will  not  appoint  a  trustee  in  the  interest  of  some 

ment  by  the    ^g^  q_  t.  in  opposition  to  that  of  others  (as  a  rule,  all  the  beneficiaries  should 

Court.  ^jg  present,  or  should  be  served  with  notice  of  the  order) ;    thirdly,  will 

consider  whether  the  appointment  will  facilitate  the  execution  of  the  trust : 

Be  Tempest,  1  Ch.  485.     The  continuing  trustee  objecting  to  the  proposed 

trustee  is  not  sufficient  to  induce  the  Court  to  refuse  to  appoint  him  :   lb.  ; 

and  see  Marshall  v.  Sladden,  7  Ha.  428. 

Portionists  are  not  indispensable  parties  to  the  proceedings :  Ellison  v. 
Gookson,  2  Col.  52  ;   but  the  mortgagor  should  be  a  party,  on  appointing 
a  new  trustee  for  sale  in  a  mortgage  deed  :  Be  Oreen,  lb.  91. 
Preference  to      When  a  new  trustee  is  to  be  appointed,  though  after  an  admon  decree, 
nominee  of      the  Court,  in  sanctioning  an  appointment,  gives  preference  to  the  nominee 
donee  of  of  the  donee  of  the  power  of  appointing  new  trustees  :  Be  Oadd,  Eastwood 

power.  V.  Glarke,  23  Ch.  D.  134,  C.  A.  ;  Middleton  v.  Beay,  7  Ha.  106 ;  Be  Sales, 

S.  V.  8.,  1911,  W.  N.  191;  and  see  Thomis  v.  Willia,  ns,  24  Ch.  D.  558. 
Appointment      The  appointment  by  a  solr,  a  sole  trustee,  of  his  son  and  partner  as  his 
of  solr ;  co-trustee,  though  not  necessarily  impropar,  will  not  be  sanctioned  by  the 
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Court :  Re  Norris,  Allen  v.  N.,  26  Ch.  D.  333  ;  and  (semhle)  the  Court  would  or  tenant 
decline  to  appoint  the  tenant  for  life  or  his  solr  :  Re  Harrop,  24  Ch.  D.  717  ;  for  life. 
Re  Kemp,  24  Ch.  D.  485,  C.  A. ;   Re  Earl  of  Stamford,  [1896]  1  Ch.  288  ; 
though  such  an  appointment  by  the  donee  of  a  power  would  not  be  disturbed : 
Re  Earl  of  Stamford,  sup.  ;  Lewin,  827. 

The  husband  of  a  lady,  entitled  to  her  separate  use,  was  appointed  a  Husband  of 
trustee  with  another  person  of  the  fund,  but  a  direction  was  inserted  in  the  beneficiary, 
order  that  on  his  becoming  a  sole  trustee,  there  should  be  a  new  trustee 
appointed :   Re  Parrott,  30  W.  R.  97  ;   see  also  Re  Hemmings,  same  day, 
2nd  Dec.  1881,  Reg.  Minute  Book,  98,  where  a  like  order  was  made. 

In  Brook  v.  B.,  I  Beav.  531,  the  Court  would  not  make  an  order  for  a  Feme  sole, 
feme  sole  to  propose  herself  as  trustee.  If  persons  interested  in  a  major 
portion  of  the  settled  property  desire  it,  the  Court  will  appoint  a  properly 
qualified  unmarried  woman  to  be  a  trustee,  even  though  a  properly 
qualified  man  be  willing  to  be  appointed  at  the  instance  of  persons 
entitled  to  a  minor  portion  of  the  property :  Re  Dickinson's  Trusts, 
1902,  W.N.  104. 

The  nominees  of  a  corporation  were  accepted,  the  Court  warning  them  Nominee  of 
that  they  and  not  the  corporation  would  be  responsible  :  Re  Brogden,  corporation. 
1888,  W.  N.  238. 

The  Court  may  appoint  more  or  less  than  the  original  number :    see  Number  to  be 
Birch  V.  Cropper,  2  D.  &  S.  256 ;    U Adhemar  v.  Bertrand,  35  Beav.  19  ;  appointed. 
W.  of  England  Bk.  v.  Murch,  Re  Booker,  23  Ch.  D.  138,  and  other  cases,  inf. 
p.  1187. 

Stock  standing  in  the  name  of  a  sole  surviving  trustee,  another  was 
appointed  on  bill  by  remainderman  :  Finlay  v.  Howard,  2  Dr.  &  W.  490. 
But  where  shares,  which  by  the  co.'s  rules  could  only  be  in  a  single  name, 
were  specifically  bequeathed  to  three  trustees,  they  could  be  kept  in  the 
name  of  one  of  them  :  Consterdine  v.  C,  31  Beav.  330. 

Payment  out  is  not  made  to  a  single  trustee,  unless  all  interested  are 
present :  Re  Roberts,  7  Jur.  N.  S.  818  ;  9  W.  R.  758  ;  but  may  be  made  to 
three  out  of  four,  the  other  being  abroad  :  Clark  v.  Fenuick,  21  W.  R.  320  ; 
42  L.  J.  Ch.  320 ;   1873,  W.  N.  38  ;  Lewin,  413. 

A  discretion  annexed  to  the  office  of  trustees  may  be  exercised  by  those  Discretions, 
appointed  by  the  Court :  Byam  v.  B.,  19  Beav.  58  ;  Bartley  v.  B.,  3  Drew. 
384. 

Part  of  the  property  being  lost,  the  Court  appointed  new  trustees  for  the  Lost 
whole,  directing  inquiries  as  to  what  proceedings  should  be  taken  as  to  the  property, 
part  lost :  Bennett  v.  Burgis,  5  Ha.  295. 

Trustees  accepting  trusts,  though  then  known  to  be  doubtful,  were  not 
compelled  to  execute  them  before  the  doubt  was  removed  :  Neale  v.  Davis, 
5  D.  M.  &  G.  258. 

The  legal  estate  may  be  disclaimed  by  conduct  of  the  devisee  :    Re  Disclaimer. 
Birchall,  B.  v.  Ashton,  40  Ch.  D.  436,  C.  A. ;  but  a  trustee  cannot  disclaim 
in  part,  e.g.,  as  to  property  in  a  particular  country  :  Re  Lord  and  Fullerton, 
[1896]  1  Ch.  228,  C.  A. 

In  Coventry  Y.  C,  1  Ke.  758,  trustees  retiring,  on  account  of  the  conduct  Costs  of 
of  the  tenant  for  life,  were  paid  their  costs  from  his  interest ;  but  they  are  retiring 
not  allowed  costs  where  they  retire  without  cause  :   Howard  v.  Rhodes,  lb.  trustee. 
581 ;  and  as  to  trustee's  right,  and  for  what  causes,  to  retire  at  the  expense 
of  the  estate,  and  by  suit,  see  Greenwood  v.  Wakeford,  1  Beav.  576  ;  Forshaw 
V.  Higginson,  20  Beav.  485  ;  and  see  Lewin,  834  et  seq. 

In  Angell  v.  Dawson,  3  Y.  &  C.  318,  the  tenant  for  life  was  ordered  to  Title-deeds, 
hand  over  the  title-deeds  to  the  trustees. 

For  particular  instances  in  which  the  Court  will  appoint  new  trustees, 
V.  inf.  p.  1184. 

The  Court  of  Chancery  had  inherent  jurisdiction  to  appoint  trustees  Inherent 
where  there  never  had  been  any  :  Dodkin  v.  Brunt,  6  Eq.  680.  jurisdiction. 

Upon  proper  evidence  of  the  fitness  of  the  proposed  trustees,  and  of  Nomination 
their  acceptance  of  the  trust  in  writing,  the  Court  will  nominate  the  new  in  order. 
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trustees  in  the  order  :  in  Hussey  v.  Williams,  V.-C.  S.,  8  Nov.  1853,  A.  56, 
the  Court  did  so  on  the  hearing  (of  a  claim),  but  first  required  it  to  be 
amended  by  naming  the  proposed  trustees  :  el  v.  inf.  p.  1189. 
Procedure.  Where  the  question  is  whether  or  not  the  Deft  ever  became  trustee, 

the  procedure  by  originating  summons  is  inapplicable,  and  an  action  was 
approved  of  by  the  Court :  Mworthy  v.  Hervey,  37  W.  R.  164 ;  60  L.  T.  30. 
Upon  an  originating  summons  for  general  admon  and  appointment  of 
new  trustees,  all  persons  interested  being  parties,  the  Court,  in  the  exercise 
of  its  general  jurisdiction,  ordered  the  appointment :  Be  Allen,  Simes  v.  8,, 
56  L.  J.  Ch.  779 ;  56  L.  T.  611. 
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APPOINTMENT  UNDEK  POWER. 

A  power  of  appointing  new  trustees  being  fiduciary,  the  donee  ought  not 
to  appoint  himself  unless  the  circumstances  are  exceptional :  Be  Sheats, 
S.  V.  Evans,  42  Ch.  D.  522 ;  Be  Newen,  [1894]  2  Ch.  297 ;  Monteflore  v. 
Guedalla,  [1903]  2  Ch.  723  ;  Lewin,  827. 

But  if  the  power  be  to  appoint  "  another  person  or  other  persons,"  the 
donee  cannot  appoint  himself  under  the  power :  Be  Sampson,  S.  v.  S., 
[1906]  1  Ch.  435. 

A  corporation  may  now  be  appointed  a  new  trustee  jointly  with  an 
individual :  Be  Thompson's  Settlement  Trusts,  Thompson  v.  Alexander, 
[1905]  1  Ch.  229  ;  and  see  Ingpen  on  Exors,  41. 

A  power  to  appoint  new  trustees  may  be  exercised  by  the  tenant  for  life, 
donee  of  the  power,  after  he  has  aliened  his  interest :  Hardaker  v.  Moor- 
house,  26  Ch.  D.  417  ;  but  (semble)  the  concurrence  of  the  alienee  ought  to 
be  obtained :   Lewin,  829  ;   and  see  Be  Bedingfield,  [1893]  2  Ch.  232. 

Where  the  power  of  appointing  new  trustees  is  given  to  the  surviving  or 
"  continuing  "  trustees  or  trustee,  and  a  trustee  retires,  his  concurrence  is 
not  necessary  in  the  appointment  of  a  new  trustee  in  his  place  :  Be  Norris, 
Allen  V.  N.,  27  Ch.  D.  333 ;  Travis  v.  Illingworth,  2  Dr.  &  Sm.  344 ;  Be 
Ooates  to  Parsons,  34  Ch.  D.  370  ;  but  see  Be  Olenny  and  Hartley,  25  Ch.  D 
611. 

Where  the  trust  estate  becomes  vested  in  the  legal  pers.  represve 
of  the  last  surviving  trustee,  the  donee  of  the  power  may  exercise  the 
power  of  appointment,  and  thereby  oust  the  legal  pers.  represve  of  the 
last  surviving  trustee  for  all  the  purposes  of  the  trust :  Be  Boutledge's 
Trusts,  Boutledge  v.  Saul,  [1909]  1  Ch.  280. 

Where  a  person  resident  in  Australia  was  appointed  trustee  "  when  ho 
shall  return  to  England,"  his  return  to  this  country  for  six  months  for  his 
health,  was  sufficient  to  constitute  him  a  trustee  :  Be  Arhib,  [1891]  1  Ch. 
601. 

The  appointment  of  a  trustee  under  a  power  pending  an  action  was 
good :  Qrdham  v.  0.,  16  Beav.  550;  but  in  case  of  an  existing  action,  the 
Court  controls  trustees  in  appointing  new  trustees,  though  the  power  is 
given  in  large  terms  :  Wehb  v.  E.  Shaftesbury,  7  Ves,  480 ;  and  that  such 
appointment,  without  the  sanction  of  the  Court,  is  improper,  and  as  to  the 
liabilities  of  trustees  so  appointing,  or  otherwise  acting,  when  the  matter 
is  before  the  Court,  see  S.  C. ;  A.  6.  v.  Clack,  1  Beav.  467 ;  Collins  v. 
Vining,  C.  P.  C.  (t.  Br.),  472;  Hilton  v.  H.,  14  Eq.  468;  Cafe  v.  Bent, 
3  Ha.  245. 

Though  the  funds,  being  in  Court,  had  not  been  assigned  to  them,  the 
new  trustees  were  proper  parties  to  a  suit  to  execute  the  trusts :  Nelson 
V.  Seaman,  1  D.  F.  &  J.  368. 

TRUSTEE   ACT,    1893. 

By  the  Trustee  Act,  1893  (56  &  57  V.  u.  53-),  s.  10  (repealing  and  replacing 
the  Conveyancing  and  Law  of  Property  Act,  1881,  44  &  45  V.  c.  41,  b.  31, 
and  ss.  11—30  of  Lord  Cranworth's  Act,  23  &  24  V.  c.  145),  "where  a 
trustee,  either  original  or  substituted,  and  whether  appointed  by  a  Court 
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or  otherwise,  is  dead,  or  remains  out  of  the  United  Kingdom  for  more  than 
twelve  months,  or  desires  to  be  discharged  from  all  or  any  of  the  trusts  or 
powers  reposed  in  or  conferred  on  liim,  or  refuses  or  is  unfit  to  act  therein, 
or  is  incapable  of  acting  therein,  then  the  person  or  persons  nominated  for 
the  purpose  of  appointing  new  trustees  by  the  instrument,  if  any,  creating 
the  trust,  or  if  there  is  no  such  person,  or  no  such  person  able  and  willing  to 
act,  then  the  surviving  or  continuing  trustees  or  trustee  for  the  time  being, 
or  the  pers.  represves  of  the  last  surviving  or  continuing  trustee,  may,  by 
writing,  appoint  another  person  or  other  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  dead,  remaining  out  of  the  United  Kingdom, 
desiring  to  be  discliarged,  refusing,  or  being  unfit  or  being  incapable,  as 
aforesaid. 

"  (2)  On  the  appointment  of  a  new  trustee  for  the  whole  or  any  part  of 
trust  property — - 

(a)  the  number  of  trustees  may  be  increased ;  and 

(b)  a  separate  set  of  trustees  may  be  appointed  for  any  part  of  the  trust 

property  held  on  trusts  distinct  from  those  relating  to  any  other  part 
or  parts  of  the  trust  property,  notwithstanding  that  no  new  trustee.s 
or  trustee  are  or  is  to  be  appointed  for  other  parts  of  the  trust  pro- 
perty, and  any  existing  trustee  may  be  appointed  or  remain  one  of 
such  separate  set  of  trustees  ;  or,  if  only  one  trustee  was  originally 
appointed,  then  one  separate  trustee  may  be  so  appointed  lor  the 
first-mentioned  part ;   and 

(c)  it  shall  not  be  obligatory  to  appoint  more  than  one  new  trustee  where 

only  one  trustee  was  originally  appointed,  or  to  fill  up  the  original 
number  of  trustees  where  more  than  two  trustees  were  originally 
appointed ;  but,  except  where  only  one  trustee  was  originally 
appointed,  a  trustee  shall  not  be  discharged  under  this  section  from 
his  trust  unless  tl^ere  will  be  at  least  two  trustees  to  perform  the 
trust ;   and 

(d)  any  assurance  or  thing  requisite  for  vesting  the  trust  property,  or 

any  part  thereof,  jointly  in  the  persons  who  are  the  trustees,  shall 
be  executed  or  done. 

"  (3)  Every  new  trustee  so  appointed,  as  well  before  as  after  all  the  trust 
property  becomes  by  law,  or  by  assurance,  or  otherwise,  vested  in  him,  shall 
have  the  same  powers,  authorities,  and  discretions,  and  may  in  all  respects 
act  as  if  he  had  been  originally  appointed  a  trustee  by  the  instrument,  if 
any,  creating  the  trust. 

"  (4)  The  provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  case  of  a  person  nominated  trustee  in  a  will,  but  dying  before 
the  testator,  and  those  relative  to  a  continuing  trustee  include  a  refusing 
or  retiring  trustee,  if  willing  to  act  in  the  execution  of  the  provisions  of 
this  section. 

"  (5)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument,  and  to  any  provisions  therein 
contained. 

"  (6)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act." 

By  s.  37,  "  every  trustee  appointed  by  a  Court  of  competent  jurisdiction 
shall,  as  well  before  as  after  the  trust  property  becomes  by  law,  or  by 
assurance,  or  otherwise,  vested  in  him,  have  the  same  powers,  authorities, 
and  discretions,  and  may  in  all  respects  act  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any,  creating  the  trust." 

The  words  "  person  or  persons  nominated  for  the  purpose  of  appointing  "  Incapable." 
new  trustees  by  the  instrument  creating  the  trust,"  in  sect.  10  of  the  Act  of 
1893,  refer  to  the  persons  nominated  to  make  the  appointment  in  the 
particular  event  which  has  happened,  so  that  if,  e.g.,  the  power  extends 
only  to  the  event  of  a  trustee  becoming  incapable,  and  a  trustee  becomes 
(as  by  bankruptcy)  unfit,  but  not  incapable,  the  appointment  ought  to  be 
VOL.  II.  4  F 
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made,  not  by  the  donee  under  the  instrument,  but  by  the  trustees  under 
the  Act :  Re  Wheeler  and  De  Bochmv,  [1896]  1  Oh.  316. 

And  where  the  persons  having  the  power  to  appoint  are  not  "  able  or 
willing,"  the  represves  of  the  last  surviving  trustee  can  exercise  the  power  : 
Re  Shephard,  1888,  W.  N.  234. 

The  words  "  pers.  represve  of  the  last  surviving  or  continuing  trustee  " 
in  sect.  31  of  the  Conv.  Act,  1881,  were  held  to  include  the  case  of  an  exor 
of  a  sole  trustee  :  Re  Shafto,  29  Ch.  D.  247. 

The  enactment  does  not  apply  where  the  sole  trustee  or  all  the  trustees 
of  the  vnll  have  predeceased  the  testator  :  Re  Orde,  24  Ch.  D.  271,  C.  A. ; 
Re  Ambler,  59  L.  T.  210 ;  Re  Lightbody,  1885,  W.  N.  3  ;  NichoUon  v.  Field, 
[1893]  2  Ch.  511. 

Where  the  trust  instrument  contemplated  a  single  trustee  being  appointed 
to  act,  the  refusal  of  a  sole  trustee  to  appoint  a  new  trustee  to  act  with 
him  was  held  justifiable :  Peacock  v.  Colling,  54  L.  J.  Ch.  742 ;  33  W.  R. 
528  ;   53  L.  T.  620. 

The  Act  does  not  extend  to  an  appointment  by  the  will  of  a  sole  surviving 
trustee  :  Re  Parker's  Trusts,  [1894]  1  Ch.  707. 

Exors  in  possession  of  a  general  grant  of  probate  are  "  pers.  reprevses  " 
within  sect.  10  of  the  Act  of  1893,  to  the  exclusion  of  limited  exors  who 
subsequently  obtain  a  grant :  Re  Parker's  Trusts,  sup. 

The  Act  applies  where  a  lunatic  tenant  for  life  is  one  of  the  trustees, 
and  is  the  person  nominated  to  appoint  new  trustees :  Re  Blake,  1887,  W.  N. 
173. 

Where  the  donee  of  the  power  is  a  lunatic,  there  is  jurisdiction  under 
sects.  128  and  129  of  the  Lunacy  Act,  1890,  to  authorize  the  committee  of 
the  lunatic  to  exercise  the  power  on  his  behalf,  by  appointing  persons 
named  in  the  order  to  be  new  trustees :  Re  Shortridge,  [1895]  1  Ch.  278,  C.  A. 

Where  the  power  of  appointing  is  vested  in  a  lunatic,  the  better  course 
is  to  apply  to  the  Court  under  the  Lunacy  Act,  1890,  s.  128 :  Re  Blake, 
1887,  W.  N.  173. 

Where  an  appointment  is  made  under  the  Act  in  the  place  of  a  trustee 
who  has  been  out  of  the  United  Kingdom  for  more  than  twelve  months,  the 
concurrence  of  such  trustee  in  the  appointment  is  not  necessary,  unless  he 
is  willing  and  competent  to  concur,  and  the  onus  of  showing  that  he  was 
rests  on  those  who  dispute  the  appointment :  Re  Coates  to  Parsons,  34  Ch.  D. 
370.  The  absence  for  more  than  twelve  months  must  be  continuous,  not 
broken,  e.g.,  by  a  residence  of  a  week  in  London  :  Re  Walker,  Summers  v. 
Barrow,  [1901]  1  Ch.  259. 

A  person  nominated  by  the  trust  instrument  to  appoint  new  trustees,  has 
the  power  of  filling  up  any  vacancy  occurring  under  the  provisions  of  the 
Act,  though  caused  by  an  event  {e.g.,  absence  from  the  United  Kingdom  for 
more  than  twelve  months  :  Withington  v.  Withington,  16  Sim.  104)  which 
would  not  before  the  Act  have  been  within  the  power :  Re  Walker  and 
Hughes,  24  Ch.  D.  698. 

A  fetter  imposed  on  the  power  conferred  by  the  settlement  was  not 
regarded  as  the  expression  of  "  a  contrary  intention  "  :  Cecil  v.  Langdon, 
28  Ch.  D.  1,  C.  A. 

The  power  of  increasing  the  number  of  trustees  is  confined  to  cases  where 
an  appointment  is  being  made  to  supply  a  vacancy :  Re  Gregson,  34  Ch.  D. 
209. 

A  power  of  appointing  new  trustees,  extending  only  to  vacancies  among 
the  original  trustees,  or  trustees  appointed  under  the  power,  came  to  an 
end  when  new  trustees  were  appointed  by  the  Court,  and  a  restriction 
imposed  by  such  power  did  not  extend  to  the  general  statutory  power 
exercisable' under  sect.  31  :  Cecil  v.  Langdon,  28  Ch.  D.  1,  C.  A. ;  and  see 
Cradock  v.  Witham,  1895,  W.  N.  p.  75  ;  Lewin,  806. 

Where  a  private  Act  adopted  Lord  Cranworth's  Act,  with  a  provision 
that  new  trustees  should  be  appointed  with  the  approbation  of  the  Court, 
it  was  held  that  by  the  repeal  of  Lord  Cranworth's  Act  the  provision  was 
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gone,  and  could  not  be  superadded  to  the  general  power  conferred  by  the 
Conveyancing  Act,  1881 :  Be  Lloyd' sl^rustees,5TL.  J.  Ch.  246;  Lewin,  806. 

The  Court  will  not  interfere  with  the  exercise  of  the  statutory  power  by 
the  donee  of  it  who  is  willing  to  exercise  it,  even  though  the  application  to 
the  Court  to  appoint  new  trustees  is  made  by  the  majority  of  the  bene- 
ficiaries :   Re  Higginboiiom,  [1892]  3  Ch.  132. 

When  the  statutory  power  of  appointing  new  trustees  given  by  sect.  31 
of  the  Conveyancing  Act,  1881,  and  for  which  sect.  10  of  the  Act  of  1893 
is  now  substituted,  can  be  exercised,  application  should  not  be  made  to 
the  Court :   Be  John  Gibbon's  Trusts,  30  W.  R.  287  ;  45  L.  T.  756. 

The  representatives  of  a  deceased  trustee  do  not,  by  declining  to  exercise 
the  statutory  power,  render  themselves  liable  to  the  costs  of  an  application 
to  the  Court  to  appoint  new  trustees  :  Be  Sarah  Knight's  Will,  26  Ch.  D. 
82,  C.  A. 

Sub-sect.  2  (b)  of  sect.  10  of  the  Act  of  1893  incorporates  sect.  6  of  the  Separate  sets 
Conv.  Act,  1892  (55  &  56  V.  c.  13),  passed  to  obviate  the  difficulty  which  of  trustees, 
arose  in  Savile  v.  Couper,  36  Ch.  D.  520 ;   and  in  Ireland  in  Be  NesbiU's 
Trusts,  19  L.  R.  Ir.  509  (but  see  Be  Moss's  Trusts,  37  Ch.  D.  513). 

An  appointment  under  this  provision  may  be  made  even  although  in 
certain  events  the  trusts  of  the  several  properties  may  become  identical : 
Be  Hetherington's  Trusts,  34  Ch.  D.  211 ;  and  see  Be  Moss's  Trusts,  37  Ch. 
D.  513 ;  Be  Paine's  Trust,  28  Ch.  D.  725. 

By  the  Trustee  Act,  1893,  s.  47  (1),  "  all  the  powers  and  provisions  con-  Trustees  for 
tained  in  this  Act  with  reference  to  the  appointment  of  new  trustees,  and  the  the  purpose 
discharge  and  retirement  of  trustees,  are  to  apply  to  and  include  trustees  of  the  Settled 
for  the  purpose  of  the  Settled  Land  Acts,  1882  to  1890,  whether  appointed  Land  Acts, 
by  the  Court  or  by  the  settlement,  or  under  provisions  contained  in  the 
settlement.     (2)  This  section  applies  and  is  to  have  effect  with  respect  to 
an  appointment  or  a  discharge  and  retirement  of  trustees  taking  place  before 
as  well  as  after  the  commencement  of  this  Act.     (3)  This  section  is  not  to 
render  invalid  or  prejudice  any  appointment  or  any  discharge  and  retire- 
ment of  trustees  effected  before  the  passing  of  this  Act,  otherwise  than  under 
the  provisions  of  the  Conveyancing  and  Law  of  Property  Act,  1881."     This 
enactment  is  in  substitution  for  sect.  17  of  the  Settled  Land  Act,  1890 
(53  &  54  V.  c.  69). 

As  to  the  appointment  of  trustees  of  charities,  see  Chap.  XLII.  Charities. 

VESTING  or  TRUST  PROPERTY  IN  NEW  OE  CONTINUING  TRUSTEES. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  12,  "  (1)  Where  a  deed  by  Vesting 
which  a  new  trustee  is  appointed  to  perform  any  trust  contains  a  declaration  declaration. 
by  the  appointor  to  the  effect  that  any  estate  or  interest  in  any  land  subject 
to  the  trust,  or  in  any  chattel  so  subject,  or  the  right  to  recover  and  receive 
any  debt  or  other  thing  in  action  so  subject  shall  vest  in  the  persons  who  by 
virtue  of  the  deed  become  and  are  the  trustees  for  performing  the  trust, 
that  declaration  shall,  without  any  conveyance  or  assignment,  operate  to 
vest  in  those  persons,  as  joint  tenants,  and  for  the  purposes  of  the  trust, 
that  estate,  interest,  or  right. 

"  (2)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  under  this 
Act  contains  such  a  declaration  as  is  in  this  section  mentioned  by  the 
retiring  and  continuing  trustees,  and  by  the  other  person,  if  any,  empowered 
to  appoint  trustees,  that  declaration  shall,  without  any  conveyance  or 
assignment,  operate  to  vest  in  the  continuing  trustees  alone,  as  joint 
tenants,  and  for  the  purposes  of  the  trust,  the  estate,  interest,  or  right  to 
which  the  declaration  relates. 

"  (3)  This   section  does   not   extend  to  any  legal  estate  or  interest  in  Copyholds, 
copyhold  or  customary  land,  or  to  land  conveyed  by  way  of  mortgage  for 
securing  money  subject  to  the  trust,  or  to  any  such  share,  stock,  ann.  or 
property  as  is  only  transferable  in  books  kept  by  a  co.  or  other  body,  or 
in  manner  directed  by  or  under  Act  of  Parliaments 
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"  (4)  For  purposes  of  registration  of  the  deed  in  any  registry,  the  person 
or  persons  making  the  declaration  shall  be  deemed  the  conveying  party  or 
parties,  and  the  conveyance  shall  be  deemed  to  be  made  by  him  or  them 
under  a  power  conferred  by  this  Act. 

"  (5)  This  section  applies  only  to  deeds  executed  after  the  31st  of 
December,  1881." 

The  expression  "trustees  for  performing  the  trust,"  is  sub-sect.  1  of 
sect.  12,  is  not  limited  to  trustees  having  substantial  duties  to  perform,  and 
will  extend  to  trustees  appointed,  under  a  power  in  the  mortgage  deed, 
for  the  better  security  of  the  mortgagee :  London  and  County  Bank  v. 
Ooddard,  [1897]  1  Ch.  642. 

It  has  been  held  that  the  vesting  declaration  may  operate  to  take  a  legal 
estate  out  of  an  incumbrancer  who  has  acquired  it,  with  notice  of  an 
equitable  charge :  London  and  County  Bank  v.  Ooddard,  [1897]  1  Ch. 
642 ;  but  see  Lewin,  811 ;  Taylor  r.  London  and  County  Bank,  [1901] 
2  Ch.  231,  C.  A, 


INSTRUMENT  Or  APPOINTMENT, 

Stamp  duty.  By  the  Stamp  Act,  1891  (54  &  56  V.  u.  39),  a.  62,  every  instrument,  and 
every  order  of  any  Court  whereby  any  property  on  any  occasion,  except 
sale  or  mortgage,  is  transferred  to  or  vested  in  any  person,  is  chargeable 
as  a  conveyance  or  transfer,  but  if  made  for  effectuating  the  appointment 
of  a  new  trustee  it  is  not  to  be  charged  more  than  ten  shillings. 

An  order  vesting  mortgaged  land  bears  an  ad  valorem  stamp  of  Gd.  per 
£100,  not  exceeding  10s.  where  the  transfer  is  merely  on  the  appointment  of 
a  new  trustee.  If  other  lands  or  ohoses  in  action  are  vested  by  the  same 
order  in  the  new  trustees,  the  ordinary  deed  stamp  will  cover  the  mortgaged 
lands  also. 

By  sect.  74  (6)  of  the  Knanoe  (1909—10)  Act,  1910  (10  Edw.  VII.  c.  8),  a 
conveyance  or  transfer  made  for  nominal  consideration  for  the  purpose  of 
securing  the  payment  or  loan,  or  made  for  effectuating  the  appointment 
of  a  new  trustee  or  the  retirement  of  a  trustee,  whether  the  trust  is  expressed 
or  implied,  is  exempt  from  the  duty  charged  under  that  section. 


REMOVAL  OF  TETJSTEE. 

The  jurisdiction  of  the  Court  to  remove  a  trustee  is  ancillary  to  its 
principal  duty  to  see  that  the  trusts  are  properly  executed,  and  therefore, 
though  charges  of  misconduct  are  not  made  out,  or  greatly  exaggerated, 
the  Court  may  remove  him,  if  satisfied  that  his  continuance  as  trustee  would 
prevent  the  proper  execution  of  the  trusts  :  Letterstedt  v.  Broers,  9  App.  Ca. 
371 ;  Me  Wrightson,  Wrightson  v.  CooJce,  [1908]  1  Ch.  789. 

A  trustee  empowered  to  become  and  becoming  lessee  (his  co-trustee  not 
acting)  was  removed,  as  his  duties  clashed,  but  he  was  allowed  costs  : 
Passingham  v.  Sherborn,  9  Beav.  424,  428  ;  but  an  exor  accepting  an  office 
in  which  his  duty  seemed  to  clash  with  his  interest  was  not  superseded : 
Stainton  v.  Carron  Co.,  18  Beav.  146. 

Residing  abroad  does  not  in  general  deprive  a  trustee  of  his  office  or 
power  to  appoint,  but  cs.  q.  t.  may  require  a  new  appointment,  and  should 
all  be  consulted  thereon  :  O'Reilly  v.  Alderson,  8  Ha.  101,  103 — 105  ;  and 
see  Marshall  v.  Sladden,  7  Ha.  428 ;  Be  Earl  of  Stamford,  [1896]  1  Ch.  288, 
296  ;   Lewin,  819,  1087. 

Mere  dissension  between  a  trustee  and  his  cs.  g.  t.  is  not  ground  for  his 
removal :  Forster  v.  Davies,  10  W.  R.  180 ;  and  see  A.  0.  v.  Clapham,  4 
D.  M.  &  G.  591. 
Bankruptcy.  Cs.  q.  t.  may  ask  for  the  removal  of  a  bankrupt  trustee  :  Harris  v.  H.,7 
Jur.  ISr.  S.  955  ;  29  Beav.  107  ;  though  after  discharge,  and  the  trust 
property  in  receiver's  hands  :  Bainhrigge  v.  Blair,  1  Beav.  495  ;  but  the 
Court  had  a  discretion  :  Re  Bridgman,  6  Jur.  N.  S.  1065 ;   1  Dr.  &  S.  164. 
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Under  sect.  25  (1)  of  the  Trustee  Act,  1893,  the  Court  may  appoint  a  new 
trustee  in  substitution  for  a  trustee  who  is  bankrupt.  Costs  between  solr 
and  ohent  were,  after  consideration,  given  to  bankrupt  exor :  Samuel  v. 
Jones,  V.-C.  W.,  30  Jan.  1843  ;  and  as  to  costs  of  bankrupt  exor  and 
trustee  in  admon  suit,  till  removed,  see  Turner  v.  Mullineux,  9  W.  R. 
252  ;  3  L.  T.  687  ;  and  of  bankrupt  trustee,  v.  sup.  p.  1128. 

Although  the  Court  had  no  jurisdiction  under  the  Trustee  Act,  1850,  to  Executor, 
remove  an  exor,  it  had  jurisdiction  to  appoint  trustees  to  discharge  the 
duties  incident  to  Iiis  office :  Be  Moore,  McAlpine  v.  M.,  21  Ch.  D.  778 ; 
but  see  Be  Willey,  1890,  W.  N.  1,  where  Cotton,  L.  J.,  doubted  the  juris- 
diction ;  and  see  Lewin,  844. 

As  to  removal  of  exor  and  appointment  of  judicial  trustee,  v.  inf.  p.  1238 ; 
and  Ingpen  on  Exors,  2. 

EETIEEMBNT   01"  TRUSTEE. 

Previously  to  the  Conv.  and  Law  of  Ppty.  Act,  1881,  a  trustee  could  not 
retire  from  the  trust  without  seeing  that  a  new  trustee  was  appointed  in 
his  place,  unless  the  settlement  contained  a  special  power  authorizing  him 
to  do  so,  a  circumstance  which  seldom  occuixed ;  but  now,  by  the  Trustee 
Act,  1893  (56  &  57  V.  c.  53),  s.  11  (replacing  sect.  32  of  the  Act  of  1881), 
it  is  enacted  that : — 

"  (1)  Where  there  are  more  than  two  trustees,  if  one  of  them  by  deed 
declares  that  he  is  desirous  of  being  discharged  from  the  trust,  and  if  his 
co-trustees  and  such  other  person,  if  any,  as  is  empowered  to  appoint 
trustees,  by  deed  consent  to  the  discharge  of  the  trustee,  and  to  the  vesting 
in  the  co-trustees  alone  of  the  trust  property,  then  the  trustee  desirous  of 
being  discharged  shall  be  deemed  to  have  retired  from  the  trust,  and  shall, 
by  the  deed,  be  discharged  therefrom  under  this  Act,  without  any  new 
trustee  being  appointed  in  his  place. 

"  (2)  Any  assurance  or  thing  requisite  for  vesting  the  trust  property  in 
the  continuing  trustees  alone  shall  be  executed  or  done. 

"  (3)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  instrument,  if  any,  creating  the  trust,  and  shall  have  effect 
subject  to  the  terms  of  that  instrument  and  to  any  provisions  therein 
contained. 

"  (4)  This  section  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act." 

FRIENDLY  SOdETIES  ACT,   1896. 

59  &  60  V.  0.  25,  repeals  previous  Acts  and  consohdates  the  law  of 
friendly  societies.  This  Act  was  amended  by  the  Friendly  Societies  Act, 
1908  (8  Edw.  Vn.  c.  32). 

By  sect.  25  (2)  of  the  Act  of  1896,  trustees  of  registered  societies  are  to  Appointment 
be  appointed  at  a  meeting,  and  by  sect.  25  (3),  a  copy  of  the  resolution  is  of  trustees, 
to  be  sent  to  the  registrar. 

By  sect.  34,  if  trustees  are  abroad,  bankrupt,  &c.,  lunatic,  dead,  or  not  Transfer 
known  whether  dead  or  alive,  the  chief  registrar  may  order  stock  to  be  of  stock, 
transferred. 

See  sects.  44 — 49  (extended  by  sect.  4  of  the  Act  of  1908)  as  to  investment  Investments, 
of  funds,  and  vesting  and  devolution  of  property ;    and  sect.  51  as  to 
description  of  trustees  in  legal  proceedings. 

Trustees  of  a  friendly  society,  who  were  restrained  from  dividing  a  certain  Breach 
fund,  retired  from  the  trust,  and  appointed  other  trustees  who  divided  the  of  trust, 
fund  contrary  to  the  restraint.     Both  old  and  new  trustees  were  committed 
for  contempt :  Avory  v.  Andrews,  30  W.  R.  564 ;  51  L.  J.  Ch.  414 ;  46  L.  T. 
279. 

In  Be  Odd  Fellows  of  Manchester,  M.  R.,  10  March,  1853,  B.  794,  where  Refusing  to 
one  trustee  was  out  of  the  jurisdiction,  and  another  refused  to  transfer  after  transfer. 
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28  days'  notice,  an  order  was  made  under  the  Trustee  Act,  1850,  vesting 
the  right  to  transfer  stock  in  their  co-trustee,  and  directing  him  to  transfer 
to  the  existing  trustees ;  and  so  in  B,e,  Amicable  Soc,  V.-C.  W.,  25  March, 
1854,  A.  779,  the  trustee  being  abroad. 

Policies  issued  under  the  JFriendly  Societies  Act,  1875,  and  probably 
those  under  the  Act  of  1896,  are  assignable  in  the  ordinary  way  as  well  as 
by  nomination  :  Be  Griffin,  0.  v.  6.,  [1902]  1  Ch.  135. 

As  to  the  jurisdiction  of  the  Courts  to  review  decisions  of  the  arbitration 
committee  under  sect.  68,  see  Andrews  v.  Mitchell,  [1905]  A.  C.  78. 


Section  X. — Appointment  op  New  Teustees  and  Conse- 
quential Vesting,  Conveyance,  and  Transfer  op  Trust 
Property  under  Trustee  Act,  1893,  and  Trustee  Act, 
1893,  Amendment  Act,  1894. 


The  orders  wHcli  the  Trustee  Acts,  1893  and  1894,  give  the  Court 
power  to  make,  may  conveniently  be  classified  as  follows  : — 

1.  Orders  appointing  new  trustees  of  property,  and  making  vesting 
orders  as  consequent  thereon  :  Trustee  Act,  1893,  ss.  25,  26,  35. 
Forms  1  to  9  inf. 

2.  Orders  for  vesting  or  conveyance  of  property  where  the  Court  is 
not  called  upon  to  appoint  new  trustees:  Trustee  Act,  1893,  ss.  26 — ^29, 
32—41.     Forms  1  to- 33,  Sect.  XI.  pp.  1191  et  seq. 

3.  Orders  made  for  the  purpose  of  working  out  any  judgment  for 
sale,  mortgage,  partition,  or  generally  for  the  conveyance  of  lands,  or 
for  specific  performance  of  contracts,  by  declaring  persons  trustees 
and  vesting  their  interests  in  or  conveying  them  to  the  purchaser  or 
other  person  entitled  :  Trustee  Act,  1893,  ss.  30,  31.  Forms  1  to  17, 
Sect.  XII.  p.  1221  et  seq. 


1.  Appointing  New  Trustees  and  Vesting  Order — Sects.  25  (1), 
26  (a)  (b),  32,  and  50. 

The  Judge  doth  hereby  appoint  A.  of  &c.  and  B.  of  &c.  new  trustees 
of  the  will  of  &c.,  or  of  the  indenture  dated  &c.  {if  so)  in  addition  to  C, 
the  continuing  trustee,  or  in  substitution  for  D.  and  E.  [the  trustees 
retiring,  deceased,  or  under  disability]  and  (if  so)  in  addition  to  C,  the 
continuing  trustee. 

Vesting  Land,  sects.  26  and  32. — And  it  is  ordered  that  the  land 
["  Land  "  under  sect.  50  includes  manors  and  lordships  and  reputed 
manors  and  lordships  and  incorporeal  as  well  as  corporeal  hereditaments, 
and  any  interest  therein,  and  also  an  undivided  share  of  land],  now 
subject  to  the  trusts  of  the  said  will  [or  indenture  of  settlement], 
vest  in  tbe  said  A.  and  B.  \name  the  new  trustees,  and  if  so,  add] 
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jointly  with  the  said  C.  [name  any  continuing  trustee  or  trustees]  for 
the  estate  therein,  now  vested  in  the  said  C.  or  D.  and  E.  [name  the 
person  or  persons  in  whom  the  legal  estate  is  ascertained  to  be  vested,  or 
if  it  is  not  known  in  whom  the  legal  estate  has  become  vested,  say]  for  the 
estate  therein  which  would  now  be  vested  in  [name  the  last  person  or 
persons  in  whom  the  trust  estate  is  hnown  to  have  been  vested]  if  now 
living,  such  land  to  be  held  by  them  upon  the  trusts  of  the  said  will 
[or  settlement]. 

If  Part  of  the  Trust  Estate  is  invested  on  Mortgage  of  Lands  &c. — And 
it  is  ordered  that  the  land  &c.  comprised  in  the  indenture  of  mortgage 
dated  &c.  in  the  summons  mentioned  (and  any  land  &c.  (if  any) 
which  has  since  become  subject  to  the  said  mortgage,  or  so  much  of 
the  said  land  as  now  remains  subject  thereto)  vest  in  the  said  A.  and  B. 
[name  the  new  and  continuing  trustees  as  above]  for  the  estate  &c.  [as 
above  in  any  of  the  alternatives],  but  subject  to  any  equity  of  re- 
demption subsisting  therein  under  the  said  mortgage ;  And  it  is 
ordered  that  the  right  to  sue  for  or  recover  the  sum  of  £ —  [or  the 
moneys]  secured  by  the  said  indenture  of  mortgage,  and  any  interesb 
in  respect  thereof,  vest  in  the  said  A.  B.  &c.  [naine  the  new  and  CA>n- 
tinning  trustees],  as  such  trustees  as  aforesaid. 

If  Part  of  the  Trust  Estate  is  invested  in  Stock  or  Shares  other  than 
Stock  registered  in  the  Bank  of  England. — And  it  is  ordered  that  the 
right  to  transfer  the  following  stocks  and  shares  standing  in  the 
names  of  &c.,  namely  &c.,  and  to  receive  any  dividends  now  due 
and  to  accrue  due  thereon,  vest  in  the  said  A.  and  B.  [name  the  new 
and  continuing  trustees] ;  And  it  is  ordered  that  the  said  A.  and  B. 
do  transfer  the  said  stock  and  shares  into  their  own  names  to  be 
held  by  them  upon  the  trusts  of  the  said  will  [or  indenture]. 

Chose  in  Action. — ^And  it  is  ordered  that  the  right  to  sue  for  or 
recover  the  sum  of  £ — ,  secured  by  &c.  [or,  if  so  ordered,  any  chose  in 
action,  subject  to  the  trusts  of  the  said  will  or  indenture],  or  any  in- 
terest in  respect  thereof,  vest  in  the  said  A.  B.  &c.  [name  the  new  and 
continuing  trustees],  to  be  held  by  them  upon  the  trusts  of  the  said 
will  [or  indenture]. 

As  to  this  form  of  order,  v.  inf.  p.  1190. 

For  costs  in  applications  under  the  Act,  see  p.  1179. 

For  form  of  order  appointing  new  trustees  and  vesting  stock  in  the 
books  of  the  Bank  of  England,  see  p.  1175,  post. 

Under  O.  liv  b,  4a,  every  petition  or  summons  for  a  vesting  order  or 
the  appointment  of  a  person  to  convey,  shall  state  the  section  or  sections  of 
the  Act  under  which  it  is  proposed  that  the  order  should  be  made. 

For  form  of  vesting  order  as  to  stock  settled  by  will  where  the  survivor  of 
the  two  original  trustees  has  died  without  a  legal  pers.  represve,  and  new 
trustees  have  been  appointed  under  the  will,  see  Be  Crowe's  Trusts,  14  Ch.  D. 
610,  where  the  form  of  the  order  is  set  out. 

For  order  appointing  new  trustees  in  the  place  of  one  deceased,  and  of 


1174  Trustees.  [chap.  xli. 

the  survivor  who  desired  to  retire  from  the  trusts,  see  Re  Bidli-ngUm,  V.-C. 
W.,  20  March,  1858,  B.  781. 

For  order,  where  the  trustees  named  in  the  will  of  the  testator  had  by 
deed  disclaimed  the  trusts,  appointing  trustees  in  their  place,  and  vesting 
the  hereditaments  comprised  in  the  trust  in  the  new  trustees  for  all  the 
estate  and  interest  therein  devised  to  the  trustees,  see  Re  Bumpstead,  M.  E., 
29  July,  1853,  A.  1512. 

3?or  order  appointing  a  new  trustee  of  a  will  left  in  blank  as  to  one  name, 
and  the  hereditaments  subject  to  the  trusts  to  vest  in  him  and  the  trustee 
named  in  the  will,  for  the  estate  which  would  have  vested  in  them  if  the  new 
trustee  had  been  named  therein  and  had  accepted  the  trusts,  see  Re  Hellier, 
V.-C.  M.,  13  Jan.  1871,  A.  104. 

For  order  appointing  a  new  trustee,  and  reserving  the  right  of  the  c.  g.  t. 
against  a  former  trustee,  see  Re  Blanchard,  V.-C.  S.,  7  Jur.  N.  S.  505 ; 
3  D.  F.  &  J.  131 ;  and  see  Re  Harrison,  22  L.  J.  Ch.  69 ;  s.  25  (2),  inf. 
p.  1184. 

If  it  is  desired  to  discharge  one  of  several  trustees  without  appointing 
a  new  one  in  his  place,  it  should  be  done  in  an  admon  action  under 
the  Court's  inherent  jurisdiction,  and  not  under  the  Trustee  Act,  1893, 
s.  25 :  Re  Ghetwynd's  Settlement,  Scarisbrick  v.  Nevinson,  [1902]  1  Ch. 
692. 

In  Re  Aston,  23  Ch.  D.  217,  C.  A.,  the  Court  appointed  one  (in  place  of  a 
lunatic)  to  act  with  the  others  :  see  inf.  p.  1187.  Where  the  fund  is  im- 
mediately divisible,  the  right  to  it  will  be  vested  in  the  trustees  who  are  of 
sound  mind :  Re  Martyn,  Re  Toutt's  Will,  26  Ch.  D.  745,  C.  A. 

For  order  appointing  new  trustees,  one  of  the  trustees  named  in  the 
will  having  died  without  having  acted,  and  the  other  two  having  dis- 
claimed, and  that  copyholds  vest,  without  consent  of  the  lord  for  the  estate, 
which  would  have  vested  in  the  trustees  named  in  the  will,  had  they 
accepted  the  trusts,  see  Re  Hurst,  V.-C.  W.,  20  Dec.  1855,  A.  403. 

For  order,  without  the  lord's  consent,  appointing  P.  a  new  trustee  of 
copyholds  under  a  will,  in  the  place  of  S.,  who  had  disclaimed,  and  vesting 
in  P.  all  the  estate  and  interest  which  would  have  vested  in  S.  if  she  had 
accepted  the  devise,  without  prejudice  to  any  questions  as  to  the  fines 
payable,  see  Paterson  v.  P.,  2  Eq.  31 ;  as  varied  on  appeal,  L.  R.  5  C.  P. 
80,  in  the  report  of  S.  C.  at  law,  svb  nom.  Bristow  v.  Booth. 

For  form  of  summons  for  appointment  of  new  trustee  and  vesting  order 
consequent  thereon,  see  D.  C.  F.  1076. 


2.  Appointment  of  New  Trustees  in  substitution  for  Executors 
where  no  Trustees  expressly  appointed  by  Will — Vesting  Chose 
in  Action — Trustee  Act,  1893,  ss.  25  and  35. 

This  Court  being  of  opinioii  that  the  applicants  are  trustees  within 
the  meaning  of  the  Trustee  Act,  1893,  of  the  will  of  the  above-named 
testatrix  M.  H.  so  far  as  relates  to  her  general  personal  estate  of  which 
no  trustees  are  expressly  appointed  by  her  will ;  And  the  applicants 
by  their  counsel  desiring  to  retire  from  such  trusts  ;  This  Court  doth 
hereby  appoint  A.  and  B.  new  trustees  of  the  vsdll  of  the  testatrix  so 
far  as  relates  to  her  general  personal  estate  of  which  no  trustees  are 
expressly  appointed  by  her  will  in  substitution  for  the  applicants  ; 
And  it  is  ordered  that  the  right  to  sue  for  or  recover  any  chose  in 
action  forming  part  of  such  general  personal  estate  or  any  interest 
in  respect  thereof,  vest  in  the  said  A.  and  B.  to  be  held  by  them  upon 
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the  trusts  of  the  said  will  so  far  as  the  same  relates  to  the  testatrix's 
general  personal  estate  as  above. — Re  Howard,  deceased,,  Joyce,  J., 
4  Nov.  1909,  A.  3813. 


3.  Appointment  of  New   Trustees — Transfer  of  Securities — Un- 
authorized Securities — Trustee  Act,  1893,  ss.  35  (3),  (4). 

(ArTER  appointing  J.  B.  H.,  the  proposed  new  trustee,  to  be  trustee 
of  the  wUl  in  substitution  for  N.  P.,  the  lunatic  trustee,  jointly  with 
E.  P.  and  A.  P.,  the  other  existing  trustees,  the  order  proceeded ;) 
And  it  being  stated  to  be  the  intention  of  the  said  E.  P.  and  A.  P.  and 
of  the  said  J.  B.  H.  to  sell  the  property  secured  by  investments  not 
authorized  by  the  said  will,  and  they  now  undertaking  before  us 
to  sell  such  last-mentioned  property.  We  do  order  that  the  right 
to  transfer  into  their  own  names  or  otherwise  to  a  purchaser  or  pur- 
chasers the  following  stocks  and  shares,  and  to  execute  all  such  deeds 
and  instruments  as  may  be  necessary  for  the  purpose,  do  vest  in  the 
said  E.  P.  and  A.  P.  and  J.  B.  H.,  that  is  to  say  (then  followed  the 
descriptions  of  stocks  and  shares) ;  And  we  do  order  that  the  right 
to  receive  the  dividends  due  (if  any)  and  to  accrue  due  on  all  or  any 
or  either  of  the  before-mentioned  stocks  and  shares,  do  vest  in  the 
said  E.  P.  and  A.  P.  and  J.  B.  H.  (then  followed  vesting  orders  as  to 
the  land,  chattels,  and  mortgage  debts  subject  to  the  trusts  of  the 
will). — Re  Peacock  (in  Lunacy  and  in  Chancery),  14  Ch.  D.  212. 


4.  Appointing  New  Trustees  where  Stock  in  the  Books  of  the  Bank 
of  England  is  comprised  in  the  Truest — Sects.  25  (1),  (2),  26, 
32,  35  (1),  (3),  (4),  36. 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  A. 
and  B.,  the  trustees  of  the  will  of  &c.  [or  the  said  settlement  &c.],  are 
both  dead  [or  that  A.,  one  of  the  trustees  of  &c.,  is  dead,  and  that  B., 
the  surviving  trustee  thereof,  is  out  of  the  jurisdiction  of  this  Court, 
or  cannot  be  found  &c.,  or  hath  been  convicted  of  felony,  or  if  there 
be  any  other  disability,  state  it,  or  desires  to  retire  from  the  trusts  of 
the  said  will  or  settlement],  and  that  it  is  expedient  to  appoint  a 
new  trustee  [or  new  trustees]  of  the  said  will  [or  settlement],  and  inex- 
pedient [or  difficult,  or  impracticable]  to  do  so  without  the  assistance 
of  this  Court,  and  that  the  applicant  [or  applicants]  is  [or  are]  beno- 
ficiaUy  interested  in  the  property,  subject  to  the  trusts  of  the  said 
will  [or  settlement],  comprising  the  (Consols)  hereinafter  mentioned 
[or  has  [or  have]  been  duly  appointed  trustee  [or  trustees]  of  the  said 
will  [or  settlement],  and  that  the  (Consols)  hereinafter  mentioned  are 
(complrised  in  the  property),  subject  to  the  trusts  thereof] :  Direction 
to  appoint  trustees  and  vest  land  and  choses  in  action,  if  any  [Form  1, 
p.  1172] ;  And  it  is  ordered  that  the  right  to  transfer  £ —  (Consols) 


11^6  Trustees.  [chap.  xli. 

standing  in  the  name  of  A.  [If  so,  deceased]  in  the  books  of  the  Bank 
of  England  by  the  description  of  &c.  \or  in  the  names  of  A.  and  B. 
[If  so,  deceased],  and  to  receive  any  dividends  now  due  and  to 
accrue  due  on  the  said  (Consols)]  vest  in  the  said  &c.  [name  the  new 
trustee  or  trustees] ;  And  it  is  ordered  that  the  said  {trustees)  do  • 
transfer  the  said  (Consols)  into  his  [or  their]  own  name  [or  names], 
to  be  held  by  him  [or  them]  upon  the  trusts  &c.    Form  1,  p.  1172. 

For  costs  in  applications  under  the  Act,  see  p.  1179. 

N.B.— This  form,  which  was  settled  by  the  late  Sir  Geo.  Jessel,  M.  R., 
was  approved  of  by  C.  A.  in  Be  Gregson,\l893]  3  Ch.  233.  But  where  an 
order  is  made  in  an  action  and  not  entitled  under  the  Trustee  Act,  1893, 
the  Bank  of  England  now  require  the  words  "  pursuant  to  the  Trustee  Act, 
1893,"  inserted  in  the  direction  to  vest  in  order  to  give  it  the  indemnity 
declared  by  sect.  49  of  the  Act. 

For  order  vesting  stock  in  new  liquidator,  the  old  one  being  exjur.,  see 
Grown  Go-operative  Go.,  Chitty,  J.,  30  Nov.  1881,  A.  2318,  inf.  p.  1204. 

For  order  appointing  new  trustees  in  place  of  two  deceased,  and  one  who 
could  not  be  found,  and  directing  bank  officer  to  transfer  stock  to  them  and 
the  new  trustees,  and  that  anyone  of  them  might  receive  the  dividends  due, 
or  to  accrue  due,  previous  to  the  transfer, see  Re  Eean,  V.-C.  K.,  9  May, 
1853,  A.  832;  and  see  note,  post,  p.  1214. 

For  order  under  sect.  35  (1)  of  Trustee  Act,  1893,  for  new  trustees  to 
receive  arrears  of  dividends,  see  Be  Hartnall,  5  D.  &  S.  115 ;  but  see  Re 
Peyton,  2  D.  &  J.  290. 

For  order  vesting  right  to  transfer  Consols  in  new  trustees,  where  exor 
named  in  the  will  of  the  last  surviving  trustee  was  abroad,  and  had  not 
proved,  see  Re  Martyr,  V.-C.  L.  Cranworth,  13  Dec.  1850,  B.  250. 

For  order  appointing  new  trustees  and  vesting  a  government  life  annuity, 
see  Re  Sampson,  V.-C,  B.,  21  Dec.  1872. 


5.  Appointment  of  New  Trustees — Limited  Company — Shares  not 
fully  paid  up — Vesting  Order — "  Stock  "^"  Into  the  Names  of 
New  Trustees  " — "  Any  Purchaser  or  Purchasers  " — Trustee 
Act,  1893,  s.  25  (1),  35  (1),  (3),  (4),  (5). 

The  Judge  doth  hereby  appoint  C.  A.  of  &c.  a  new  trustee  of  the 
will  of  the  above-named  &c.,  in  substitution  for  A.  A.,  who  has  been 
adjudicated  banlccupt,  jointly  with  the  Deft  J.  F.  A.,  the  continuing 
trustee ;  And  it  appearing  by  the  affidavit  &c.  that  the  testatrix 
was  at  the  time  of  her  death  beneficially  entitled  to  the  stocks  and 
shares  mentioned  in  the  schedule  hereto  now  standing  in  the  names 
of  the  said  J.  F.  A.  and  A.  A.,  except  the  —  shares  [these  shares  were 
not  fully  paid  up]  in  the  N.  Z.  T.  and  L.  Co.,  which  are  standing  in 
the  name  of  the  said  A.  A.  alone,  but  as  trustee  of  the  testatrix  ;  It 
is  ordered  that  the  right  [to  call  for  a  transfer  of,  and]  to  transfer  the 
said  sums  of  stock  and  shares  to  any  purchaser  or  purchasers,  and 
to  receive  the  dividends  accrued  and  to  accrue  due  thereon,  vest  in 
the  said  J.  F.  A.  and  C.  A.  as  such  trustees,  the  said  J.  F.  A.  and 
C.  A.  by  their  solrs  undertaking  to  hold  the  proceeds  of  the  sale 
thereof  (if  any)  upon  the  trusts  of  the  said  will ;  And  it  is  ordered 
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that  the  right  to  sue  for  or  recover  any  chose  in  action  subject 
to  the  trusts  &c.,  or  any  interest  in  respect  thereof,  including  any 
dividends  or  interest  on  the  said  stocks  and  shares,  and  also  the 
moneys  in  the  hands  of  the  Union  Bank  of  London  in  the  joint  names 
of  the  said  J.  F.  A.  and  A.  A.,  vest  .in  the  said  J.  F.  A.  and  C.  A.  as 
such  trustees. 

The  Schedule. 

Part  I.  Stocks  and  shares  still  remaining  subject  to  the  trusts 

of  the  will  of  B.  A.,  deceased  [desGri]ption\. 
Part  II.  Stocks  and  shares  since  bought  [description]. 

— Alcock  V.  Alcoch,  Chitty,  J.,  8  March,  1892,  A.  379  ;  approved  by 
C.  A.  in  Be  New  Zealand  Trust  and  Loan  Co.,  [1893]  1  Ch.  403. 

Where  the  shares  comprised  in  the  trust  are  fully  paid  up  the  words  "  to 
transfer  into  their  own  names  "  should  be  inserted  as  in  Form  4;  where, 
however,  the  shares  are  not  fully  paid  up,  such  words  should  be  omitted  and 
a  direction  may  be  inserted  "  to  transfer  the  said  shares  to  any  purchaser 
or  purchasers  :  "  see  Be  Gregson,  [1893]  3  Ch.  233,  C.  A. 


6.  New  Trustees — Executors  refusing  to  Transfer — Vesting  Right  to 
transfer  Stock— Sects.  25  (1),  35  (1),  (3),  (4),  and  49. 

And  it  appearing  by  &c.,  that  T.,  the  trustee  and  surviving  exor  of 
the  win  of  the  above-named  testator  &c.,  died  on  the  —  day  of  — , 
having  duly  made  his  will,  dated  &c.,  and  thereby  appointed  E.  and  C. 
exors  thereof,  who  have  duly  proved  the  same,  and  the  said  E.  and  C. 
by  their  counsel  now  refusing  to  transfer  the  £ —  Consols  hereinafter 
mentioned,  and  to  receive  the  dividends  thereon,  This  Court  [or  the 
Judge]  doth  hereby  appoint  L.  and  H.,  in  the  petition  [or  summons] 
named,  new  trustees  of  the  will  of  the  said  B.,  deceased,  in  sub- 
stitution for  the  said  T.,  deceased  ;  And  it  is  ordered  that  the  right 
to  transfer  the  £ —  Consols  standing  in  the  books  of  the  Bank  of 
England,  in  the  name  of  the  said  T.,  and  to  receive  the  dividends  now 
due  or  to  accrue  due  on  the  said  Consols,  vest  in  the  said  L.  and  H. ; 
And  it  is  ordered  that  the  said  L.  and  H.  do  transfer  the  said  £ — ■ 
Consols  into  their  own  names,  to  be  held  by  them  upon  the  trusts 
of  the  will  of  the  said  B.,  deceased. — See  Re  Barnes,  M.  E.,  16  Jan. 
1853,  A.  279. 

In  this  case  the  Master  of  the  Rolls  held  the  refusal  of  the  exors  of  the 
surviving  trustee,  by  their  counsel  at  the  bar,  to  transfer,  sufficient  to 
enable  the  Court  to  make  the  order  under  sect.  32  of  Trustee  Act,  1850 
(now  represented  by  sect.  25  (1)  of  Trustee  Act,  1893).  The  language  as 
to  vesting  the  right  to  transfer  has  been  since  always  followed ;  and  the 
language  used  in  Be  Lonsdale,  Form  26,  inf.  p.  1199,  was  settled  with  the 
solr  to  the  bank. 

And  compare  Form  32,  inf.  p.  1202,  where  an  exor  neglects  for  twenty- 
eight  days  to  transfer  after  request ;  and  see  p.  1212. 
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7.  Trust  Company  appointed  a  Trustee. 
And  the  Judge  being  of  opinion  that  the  £ —  may  be  paid  and  settled 
in  favour  of  A.  B.  and  her  husband  and  children  as  hereinafter  directed, 
without  any  separate  examination  of  A.  B. ;  Doth  hereby  appoint 
the  Trustees,  Exors,  and  Agency  Co.,  Limited,  whose  chief  ofi&ce  is 
situated  in  Melbourne  in  the  colony  of  Victoria,  pursuant  to  sect.  5 
of  the  Act  of  the  Legislative  Council  and  Legislative  Assembly  of 
Victoria,  No.  644,  to  be  a  trustee  of  the  said  £ — ,  for  the  said  A.  B., 
her  husband  and  children,  upon  the  trusts  hereinafter  mentioned. — 
Re  Foster,  Hall,  V.-C,  26  May,  1882,  A.  1791. 

8.  New  Trustee — Vesting  Right  to  apply  to  the  Banhfor  Payment  of 
Gash  carried  over  to  the  Commissioners  of  the  National  Debt. 

And  it  appearing  &c.  that  the  applicants  H.  &c.,  are  beneficially 
interested  in  the  £ —  cash  hereinafter  mentioned,  subject  to  the  trusts 
of  the  indenture  dated  &c.,  and  that  it  is  expedient  to  appoint  new 
trustees  of  the  said  sum,  and  impracticable  so  to  do  without  the 
assistance  of  the  Court,  the  Judge  doth  hereby  appoint  B.  and  E. 
new  trustees  of  the  said  sum  of  £ —  ;  And  it  is  ordered  that  the  right 
to  sue  for  or  recover  the  said  sum  of  £ —  cash,  formerly  standing  in 
the  names  of  L.  and  M.,  being  the  balance  of  a  sum  issued  for  paying 
the  principal  of  certain  £5  p.  c.  Anns,  which  said  sum  of  £ —  was 
carried  over.byreason  of  non-claim, to  the  Commrs  for  the  Eeduction 
of  the  National  Debt,  vest  in  the  said  B.  and  E. ;  And  the  said  B. 
and  E.  are  at  liberty  to  apply  to  the  Governor  and  Company  of  the 
Bank  of  England  for  payment  to  them,  the  said  B.  and  E.,  of  the  said 
sum  of  £ — . — Bond  v.  Bourdillon,  M.  E.,  15  March,  1856,  A.  775. 

9.  Appointment  of  New  Trustees  of  Stock  standing  to  the  Account  at 

the  Bank  of  a  Body  that  had  ceased  to  exist,  and  Vesting  Right 
to  Transfer,  dec— Sects.  25  (1),  35  (1). 

Declare  that  the  Lords  of  His  Majesty's  Eoyal  Eegency  of 
Hanover  were  trustees  of  the  £ — ■  Consols  in  the  bill  (statement  of 
claim)  mentioned,  for  the  purposes  entitled  thereto  under  the  statute 
or  family  law  of  the  —  day  of  —  in  the  bill  (statement  of  claim)  also 
mentioned ;  And  it  appearing  that  it  is  expedient  to  appoint  new 
trustees  of  the  said  Consols,  and  that  such  appointment  cannot  be 
made  except  with  [or,  that  it  is  impracticable  to  do  so  without)  the 
assistance  of  this  Court ;  This  Court  doth  hereby  appoint  A.  and  B. 
new  trustees  of  the  said  £ —  Consols  standing  in  the  names  (to  the 
account  in  the  books  of  the  Bank  of  England)  of  the  Lords  &c.  (as 
above)  ;  And  it  is  ordered  that  the  right  to  transfer  the  said  £ — 
Consols,  and  to  receive  the  dividends  now  due  and  to  accrue  due 
thereon,  vest  in  the  said  A.  and  B.,  and  it  is  ordered  that  the  said 
A,  and  B.  do  transfer  the  said  Consols  into  the  names  of  (the  King 
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and  Crown  Prince  of  Hanover  and  Duke  of  Brunswick),  to  be  held 
by  them  in  trust  for  the  persons  entitled  thereto  by  virtue  of  the  said 
statute  or  family  law. — Costs  of  Defts  out  of  the  said  dividends. — 
Residue  thereof  to  be  paid  to  the  King. — See  Hanover  (King  of)  v. 
BanTc  ofE.,  V.-C.  J.,  8  May,  1869,  A.  1658  ;  S.  0.,  8  Eq.  350. 

10.  Payment  of  Costs  and  Expenses — Sect.  38. 

Order  that  the  costs  and  expenses  of  the  Petrs  [or  applicants] 
and  respondents  of  and  incident  to  this  application  [or  if  so,  and 
any  conveyance  or  transfer  in  pursuance  of  this  order]  be  paid  by  the 
said  trustees  out  of  the  trust  estate  [or  funds,  or  out  of  the  income 
of  the  trust  estate],  such  costs  and  expenses  to  be  taxed  by  the 
taxing  master. 

11.  Costs  and  Expenses  made  a  Charge — Sect.  38. 

Directions  to  appoint  new  trustees  and  for  vesting  the  trust 
estate  and  for  taxation  of  the  costs  and  expenses  of  the  Petrs  [or 
applicants]  and  respondents  of  and  incident  to  this  application  [or 
if  so,  and  any  conveyance  of  transfer  in  pursuance  of  this  order] ; 
And  it  is  ordered  that  the  said  costs  and  expenses  when  so  taxed  with 
subsequent  interest  at  4  p.  c.  per  ann.  be  a  charge  on  the  said  land 
and  be  raised  by  mortgage  of  a  sufficient  part  thereof  with  the  appro- 
bation of  the  Judge,  such  mortgage  to  be  settled  by  the  Judge,  and 
executed  by  all  proper  parties  as  he  shall  direct. — Interest  to  be  kept 
down  by  the  trustees,  and  the  money  to  be  applied  in  payment  of  the 
said  costs  and  expenses. — See  Re  Crabtree,  V.-C.  W.,  11  Jan.  1866, 
A.  488. 

See  also  notes,  pp.  1217,  et  seq.. 


12.  Undertaking  to  appoint  Co-Trustee  by  Beneficiaries  when 
appointed  Trustees. 

And  the  applicants,  by  their  counsel,  undertaking  to  take  steps 
immediately  for  the  appointment  of  a  co-trustee  in  the  case  of  the 
decease  of  either  of  them.  Appoint  A.  B.  and  C.  D.  new  trustees  of 
&c.—Re  Lightbody,  Kay,  J.,  19  Dec.  1884,  B.  1634  ;  S.  C,  52  L.  T.  40. 

NOTES. 
DEFINITION  or  WORDS  USED — SECT.   50. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  50,  the  sense  in  which  the  Definition, 
words    "land,"    "stock,"   "seised,"    "possessed,"    "contingent  right," 
"  convey,"  "  conveyance,"  "  assign,"  "  assignment,"  "  transfer,"  "  Lord 
Chancellor,"  "  trust,"  "  trustee,"  "  lunatic,"  "  person  of   unsound  mind," 
"  devisee,"  and  "  mortgage,"  are  used  in  the  Act,  is  defined. 

Similar  definitions  of  "contingent  right,"   "convey,"   "conveyance," 
"land,"  "lease,"  "lunatic,"  "property,"  "stock,"  "transfer,"  "trust," 
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Land. 


Stock. 


"  trustee,''  "  seised,"  and  "  possessed,"  are  contained  in  the  Lunacy  Act, 
1890,  s.  341  ;  and  the  Lunacy  Act,  1891,  s.  28. 

Where  the  word  "  lands  "  only  had  been  used  in  an  order  to  vest  the 
property  subject  to  the  trusts,  which  consisted  of  rent-charges,  the  order 
was,  at  the  request  of  the  petitioners,  directed  to  be  amended  by  inserting 
"  hereditaments,"  but  without  deciding  as  to  the  effect  of  "  lands  "  in  the 
order  :  Re  Harrison,  M.  R.,  28  Jan.  1862,  Reg.  Min.  122. 

"  Stock  "  has  been  held  to  include  shares  in  a  joint-stock  bank :  Be 
Angela,  5  D.  &  S.  278  ;  and  see  Morrice  v.  Aylmer,  10  Ch.  148  ;  and  shares 
of  a  limited  co.,  whether  fully  paid  up  or  not :  Be  New  Zealand  Trust  and 
Loan  Co.,  [1893]  1  Ch.  403,  0.  A. ;  and  it  is  apprehended  that  this  holds 
good  under  the  Act  of  1893,  so  far  as  vesting  orders  are  concerned. 


TRUST       AND        TRUSTEE        WITHIN  THE   ACTS. 

Ti-ust.  By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  50,  "  the  expression 

'  trust '  does  not  include  the  duties  incident  to  an  estate  conveyed  by  way 
of  mortgage  ;  but  with  this  exception  the  expressions  '  trust '  and  '  trustee  ' 
include  implied  and  constructive  trusts,  and  cases  where  the  trustee  has  a 
beneficial  interest  in  the  trust  property  and  the  duties  incident  to  the  office 
of  personal  representative  of  a  deceased  person." 

This  exception  of  the  duties  incident  to  an  estate  conveyed  by  way  of 
mortgage  is  to  be  read  as  confined  to  the  continuance  of  the  security,  during 
which  no  relation  of  trustee  and  c.  q.  t.  is  constituted,  and  does  not  extend 
to  a  ease  where  there  is  an  express  trust,  as,  for  example,  a  provision  that 
the  mortgagor  shall  hold  in  trust  for  the  mortgagee  :  London  and  County 
Bank  v.  Goddard,  [1897]  1  Ch.  642. 

Executor.  By  virtue  of  the  corresponding  provision  in  the  Act  of  1850  (s.  2),  it  was 

held  (by  Kay,  J.)  that  a  trustee  may  be  appointed  to  perform  the  duties  of 
an  exor  :  Be  Moore,  M' Alpine  v.  M.,  21  Ch.  D.  778  ;  but  this  was  doubted 
(by  Cotton,  L.  J. ) :  see  Be  Willey,  1890,  W.  N.  1 ;  and  as  to  the  appointment 
of  a  judicial  trustee,  see  the  Judicial  Trustees  Act,  1896  (59  &  60  V.  c.  35) ; 
or  the  public  trustee,  see  Public  Trustee  Act,  1906  (6  Edw.  VII.  c.  55) ; 
and  see  Ingpen  on  Exors,  2. 

Mortgagee.  One  of  several  mortgagees  whom  it  is  wished  to  pay  oft  cannot  be  treated 

as  a  trustee,  though  a  trustee  of  the  mortgage  money  :  Be  Osborn,  12  Eq. 
392  ;  but  a  mortgagee  who  has  been  paid  off  is  a  trustee  :  Be  Walker,  3  Ch. 
D.  209  ;  and  on  the  death  of  a  mortgagee  in  fee  lus  heir  became  a  trustee 
for  his  exors  :  Be  Skitter,  4  W.  R.  791.  And  a  mortgage  in  the  form  of  a 
deed  of  trust  for  sale,  and  for  payment  of  a  sum  lent,  and  the  balance  to 
the  borrower,  was  held  a  trust :  Be  Underwood,  3  K.  &  J.  745  ;  Be  Kecler, 
11  W.  R.  62  ;  and  see  Locking  v.  Parker,  8  Ch.  30,  et  sup.  pp.  1111,  1112. 

Infant.  As  to  cases  in  which  the  trustee  has  some  beneficial  interest,  it  has  been 

held  that  where  stock  is  standing  in  the  name  of  an  infant  or  infants 
beneficially  entitled  to  it,  subject  to  trusts  for  maintenance,  &c.  during 
minority,  the  infants  can  be  treated  as  trustees,  and  the  right  to  transfer  the 
stock  vested  and  the  stock  transferred  into  Court,  so  that  the  dividends 
may  be  received  and  applied :  Sanders  v.  Homer,  25  Beav.  467  ;  Gardner 
V.  Oowles,  3  Ch.  D.  304 ;  and  see  Be  Findlay,  32  Ch.  D.  221,  641. 

In  Be  Westwood,  6  N.  R.  61,  316,  however,  V.-C.  S.  discharged  a  similar 
order  on  the  objection  of  the  Bank,  and  made  an  order  under  1  W.  IV. 
0.  65,  s.  32 ;  and  see  Bives  v.  B.,  1866,  W.  N.  144 ;  14  L.  T.  351,  inf. 
p.  1212. 

In  Be  Findlay,  32  Ch.  D.  221,  641,  the  Bank  of  England  declined  to  act 
upon  an  order  declaring  the  infant  a  trustee  of  stock,  standing  in  his  name 
and  applicable  for  his  maintenance,  and  vesting  the  right  to  transfer  it,  and 
the  order  was  confined  to  vesting  the  right  to  receive  the  dividends  in  the 
guardian  ;  and  in  Be  Kemp,  59  L.  T.  209  ;  36  W.  R.  729  ;  1888.  W.  N.  138, 
the  Bank  declined  to  act  on  an  order  for  accumulating  the  dividends,  and 
the  order  made  was  for  payment  of  the  dividends  to  the  trustees  of  the  will 
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under  which  the  infant  was  entitled,  to  be  by  them  apphed  for  her  benefit ; 
but  see  now  National  Debt  Stockliolders'  Relief  Act,  1892  (56  &  66  V.  c.  39), 
s.  3,  inf.  p.  1213. 

Where  stock  was  standing  in  the  names  of  throe  trustees  and  an  infant, 
and  two  of  the  trustees  were  dead,  and  the  third  was  out  of  the  jurisdiction, 
the  Court  appointed  a  guardian  and  allowed  maintenance,  and  vested  the 
right  to  receive  the  dividends  in  the  guardian,  during  the  infant's  minority  : 
iJe  Morgan,  16  July,  1853,  B.  1231.  And  see  Gardner  v.  Cowles,  3  Ch.  D. 
304. 

Where  stock  to  which  an  infant  is  beneficially  entitled  has  been  invested 
in  the  joint  names  of  liimself  and  another  person,  the  Court  has  jurisdiction, 
under  sect.  35,  sub-sect.  1  (ii)  (a)  of  the  Trustee  Act,  1893,  to  vest  the  right  to 
transfer  such  stock  in  the  infant's  guardian :  Re  Delmynin,  [1910]  1  Ch.  223 ; 
Form  33,  p.  1203 ;  but  to  enable  the  dividends  to  be  ordered  to  be  paid 
to  the  guardian,  the  petition  should  be  entitled  "  In  the  matter  of  the 
Infants  Property  Act,  1830"  (lUd.). 

The  following  persons  also  have  been  held  to  be  trustees  within  the  Act 
without  suit  for  declaring  them  so  : — 

— ^trustees  of  a  composition  deed  :  Re  Price,  6  Eq.  460 ;  Re  Bache,  1868,  Trustee  of 
W.  N.  223 ;    of  a  deed  registered  under  the  Bankruptcy  Act,  1861  :    Re  composition 
Donisthorpe,   10  Oh.  55 ;  and  a   bankrupt's  assignee :   Re  Joyce,  2  Eq.  deed. 
576; 

— a  vendor  of  copyholds  who  has  covenanted  to  surrender  and  received  Vendor  of 
the  price  :   Re  ColUngwood,  6  W.  R.  536 ;  though  there  was  no  trust  until  copyholds, 
admittance  declared :    Re  Cuming,  5  Ch.  72.    The  customary  heir  of  a 
covenantor  to  surrender  copyholds  :  Re  Bradley's  Settled  Estates,  34  W.  R. 
140;  54L.  T.  43. 

— vendors  of  land  generally  where  there  is  no  dispute  as  to  title  or  Contract  for 
contract :   Re  Lowry,  15  Eq.  78  ;    Warrender  v.  Foster,  inf.  p.  1233  ;   Re  sale  and  no 
Russell,  12  Jur.  N.  S.  224 ;    35  L.  J.  Ch.  461  ;   or  the  contract  has  been  dispute, 
executed :   Re  Cuming,  5  Ch.  72 ;   Re  Colling,  32  Ch.  D.  333,  C.  A. ;   Re 
Bradley,  54  L.  T.  43  ;   34  W.  R.  140 ;   or  been  the  subject  of  an  award  : 
Re  Taylor,  1866,  W.  N.  6  ;  but  where  the  right  is  not  clear  it  must  first  be 
established  in  an  action :  Re  Carpenter,  Kay,  418  ;  Re  Weeding,  4  Jur.  N.  S. 
707 ;   Re  Faulder,  1866,  W.  N.  83 ;   Re  Colling,  sup.  ;  and  see  Smith  v. 
Hihbard,  2  Dick.  730 ; 

— a  vendor  :  Re  Angelo,  5  D.  &  S.  278  ;  or  other  constructive  trustee  of 
stock  or  shares  or  legacies  :  Re  Dames,  12  Eq.  214 ; 

• — ^the  infant  heir  of  an  heir  who  had  elected  to  take  under  a  will :  Dewar 
V.  Maitland,  2  Eq.  834. 

As  to  the  heir  of  a  testator  whose  trustees  all  died  in  Ms  lifetime,  v.  inf. 
p.  1216. 

Where  land  purchased  by  a  co.  was  conveyed  to  their  secretary  as  abso- 
lute owner,  the  Court  doubted  its  jurisdiction  to  appoint  a  new  trustee  in 
his  place  until  the  trusteeship  had  been  established  in  an  action  :  Re  Martin, 
1886,  W.  N.  183. 

DEVOLUTION  or  TBirST  AND  MOETOAGE  ESTATES. 

A  bequest  of  "  securities  for  money  "  to  the  exors,  passed  an  estate  mort- 
gaged in  fee,  and  no  order  was  necessary  to  vest  it  in  them :  Re  King,  5 
D.  &  S.  644  ;  and  see  Re  Field,  9  Ha.  414 ;  KnigU  v.  Robinson,  2  K.  &  J. 
503  ;  Re  Williams,  5  D.  &  S.  615 ;  but  see  Re  Cantley,  17  Jur.  124 ;  22 
L.  J.  Ch.  391 ;  1  W.  R.  168  ;  and  Smith  v.  Boucher,  1  Sm.  &  G.  72 ;  a  general 
devise  to  an  ascertained  class  did  not  pass  trust  estates  :  Re  Finney,  3 
Gift.  465. 

And  as  to  when  the  legal  estate  in  trust  and  mortgaged  estates  passes, 
see  1  Jarm.  971  etseq.  ;  Lord Braybrookev.  Inskip,  8Yes.  417  ;  Re  Packman, 
1  Ch.  D.  214;  Re  Brown  and  Sibley  s  Contract,  3  Ch.  D.  156;  Re  Smith, 
4  Ch.  D.  70 ;  Lewin,  253  et  seq. 
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Vendor  and         By  the  Vendor  and  Purchaser  Act,  1874,  s.  4,  the  legal  pers.  represves  of 
Purchaser        a  mortgagee  of  a  freehold  estate,  or  of  a  copyhold  estate  to  which  the 
Act,  1874.       mortgagee  had  been  admitted  might,  on  payment  of  all  sums  secured  by 
the  mortgage,  convey  or  surrender  the  mortgaged  estate,  whether  the  mort- 
gage were  in  form  an  assurance  subject  to  redemption  or  an  assurance  upon 
trust. 

The  legal  estate  of  a  bare  trustee  dying  while  the  Vendor  and  Purchaser 
Act,  1874,  s.  5,  was  in  operation  (from  7th  Aug.  1874,  to  1st  Jan.  1876),  and 
no  conveyance  of  it  having  been  made  under  that  section  before  Jan.  1876, 
devolved  on  his  heir :  Christie  v.  Ovington,  1  Ch.  D.  279  ;  and  as  to  the 
meaning  of  the  expression  "  bare  trustee,"  see  S.  G. ;  and  Re  Dociora,  D. 
V.  Faith,  29  Ch.  D.  693  ;  Be  Cunningham  and  Frayling,  [1891]  2  Ch.  567  ; 
following  Christie  v.  Ovington,  and  not  following  Morgan  v.  Swansea  Urban 
Sanitary  Authority,  9  Ch.  D.  582 ;  Lewin,  426  n.  But  see  London  and 
County  Bank  v.  Ooddard,  [1897]  1  Ch.  642,  to  the  same  effect  as  Morgan  v. 
Swansea  Urban  Authority,  9  Ch.  D.  582. 
Land  Trans-  By  the  Land  Transfer  Act,  1875  (38  &  39  V.  c.  87),  s.  48  (amending 
fer  Act,  1875.  the  Vendor  and  Purchaser  Act,  1874,  s.  5),  hereditaments  with  an  un- 
registered title  vested  in  fee  simple  in  any  bare  trustee  dying  intestate 
after  1  Jan.  1876,  shall  devolve  on  his  legal  pers.  represves  like  chattels 
real. 
Conveyanoiug  By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41 ),  the  Land  Transfer  Act, 
Act,  1881.  1875,  is  repealed  in  the  case  of  deaths  occurring  after  the  31st  Deo.  1881  ; 
and  it  is  provided  (sect.  30),  "  where  an  estate  or  interest  of  inheritance, 
or  limited  to  the  heir  as  special  occupant,  in  any  tenements  or  hereditaments, 
corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of  mortgage, 
in  any  person  solely,  the  same  shall  on  his  death,  notwithstanding  any 
testamentary  disposition,  devolve  to  and  become  vested  in  his  pers. 
represves  or  represve  from  time  to  time,  in  like  manner  as  if  the  same  were 
a  chattel  real  vesting  in  them  or  him ;  and  accordingly  all  the  like  powers, 
for  one  only  of  several  joint  pers.  represves,  as  well  as  for  a  single  pers. 
represve,  and  for  all  the  pers.  represves  together,  to  dispose  of  and  otherwise 
deal  with  the  same,  shall  belong  to  the  deceased's  pers.  represves  or  represve 
from  time  to  time,  with  all  the  like  incidents,  but  subject  to  all  the  like 
rights,  equities,  and  obligations,  as  if  the  same  were  a  chattel  real  vesting  in 
them  or  him  ;  and  for  the  purposes  of  this  section  the  pers.  represves  for  the 
time  being  of  the  deceased  shall  be  deemed  in  law  his  heirs  and  assigns 
within  the  meaning  of  all  trusts  and  powers." 

Under  sect.  30  the  exors  of  a  last  surviving  trustee  of  a  will  who  have 
acted  in  the  trusts  of  the  will,  are  the  trustees  of  the  will :   Re  Waidanis, 
Rivers  v..  Waidanis,  [1908]  1  Ch.  123. 
Copyholds.  This  section  appUed  to  copyholds  :  Re  Hughes,  1884,  W.  N.  53  ;  but  by 

the  Coyphold  Act  (57  &  68  V.  c.  46),  s.  88,  it  is  provided  that  the  section 
"  shall  not  apply  to  land  of  copyhold  or  customary  tenure  vested  in  the 
tenant  on  the  Court  rolls  on  trust  or  by  way  of  mortgage."  This  enact- 
ment replaces  sect.  45  of  the  Copyhold  Act,  1887  (50  &  51  V.  c.  73),  which 
was  held  to  be  retrospective,  so  that  the  legal  estate  in  copyholds  which 
had  devolved  upon  the  pers.  represves  of  a  sole  trustee  dying  after 
the  31st  December,  1881,  and  before  the  passing  of  the  Act  of  1887,  was 
divested  from  them,  and  vested  in  the  customary  heir  or  devisee,  but  the 
validity  of  any  disposition  previously  made  by  such  representatives  was 
unaffected :  Re  Mill's  Trusts,  37  Ch.  D.  312  ;  S.  C.  on  appeal,  40  Ch.  D. 
14  (where,  however,  there  was  no  decision  upon  this  point,  but  see  the 
queries  of  Lindley,  L.  J.,  at  p.  18). 
Lxnd  By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65)  s.  1,  sub-s.  1,  "  where 

Transfer  Act,  real'estate  is  vested  in  any  person  "  dying  on  or  after  1st  January,  1898, 
1897.  "  without  a  right  in  any  other  person  to  take  by  survivorship,  it  shall,  on 

his  death,  notwithstanding  any  testamentary  disposition,  devolve  to  and 
become  vested  in  his  pers.  represves  or  represve  from  time  to  time  as  if  it 
were  a  chattel  real  vesting  in  them  or  him,"  but  the  expression   "  real 
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estate  "  is  not  to  be  "  deemed  to  inplude  land  of  copyhold  tenure  or  cus- 
tomary freehold  in  any  case  in  which  an  admission  or  any  act  by  the  lord 
of  the  manor  is  necessary  to  perfect  the  title  of  a  purchaser  from  the 
customary  tenant,"  sub-s.  4.  As  to  the  effect  of  the  section,  see  Brickdale, 
253  et  seq. 

An  equitable  estate  or  interest  in  copyholds  devolves  on  the  legal  pere. 
represves  of  the  owner  as  a  chattel  real :  Ee  Somerville  and  Turner's 
Contract,  [1903]  2  Oh.  583. 

The  Act  does  not  bind  the  Crown,  and  it  is  doubtful  how  the  Act  would  Escheated 
affect  escheated  lands  :  In  the  goods  of  John  Ball,  1902,  W.  N.  228,  following  land. 
In  the  goods  of  Hartley,  [1899]  P.  40. 

JtTKISDICTION   OP  HIGH   COURT. 

The  exclusive  jurisdiction  of  the  Court  of  Chancery  under  the  Trustoe 
Acts  is  assigned  to  the  Ch.  Div. :  Jud.  Act,  1873,  s.  34  (2)  (3).  The  Trustee 
Act,  1893,  does  not  extend  to  Scotland  (see  s.  52) ;  but  by  the  Trustee  Act, 
1894  (57  V.  c.  10),  s.  2,  the  powers  conferred  on  the  High  Court  in  England 
by  sect.  41  of  the  Trustee  Act,  1893,  to  make  vesting  orders  as  to  all  land 
and  personal  estate  in  Her  Majesty's  dominions  except  Scotland,  are  also 
given  to  and  may  be  exercised  by  the  High  Court  in  Ireland.  As  to  lands  in 
Ireland,  see  Be  Hewitt,  6  W.  R.  537  ;  Ee  Taiit,  1870,  W.  N.  257  ;  Ee  Steele, 
Gold  V.  Brennan,  53  L.  T.  716 ;  1885,  W.  N.  218  ;  and  that  the  Judges  of 
the  Court  of  Appeal  in  Lunacy  under  their  twofold  jurisdiction  can  appoint 
new  trustees  and  make  vesting  orders  as  to  property  in  Ireland,  see  -Re  Smyth, 
55  L.  T.  37  ;  34  W.  R.  493  ;  Ee  Hodgson,  11  Ch.  D.  888,  C.  A.  ;  Ee  Lamotte, 
4  Ch.  D.  325,  C.  A. ;  or  as  to  lands  in  Canada,  Ee  Groom,  11  L.  T.  336  ;  Ee 
Schofield,  24  L.  T.  322,  where  an  order  was  made  vesting  the  lands  in  the 
sole  c.  q.  t. 

■njEISDIOTION  IN  LUNACY. 

By  the  Lunacy  Act,  1890  (53  V.  c.  6),  s.  342,  certain  sections  of  the 
Trustee  Acts  of  1850  and  1852  were  repealed,  and  powers  of  making  vesting 
orders  (see  sects.  133 — 140),  appointing  new  trustees  (sect.  141),  and 
awarding  costs  (sect.  142),  similar  to  and  in  substitution  for  those  given  by 
the  Trustee  Acts,  are  conferred  on  the  "  Judge  in  Lunacy,"  whose  juris- 
diction (sect.  108)  is  to  be  exercised  by  the  Lord  Chancellor  for  the  time 
being  entrusted  by  the  sign  manual  of  Her  Majesty  with  the  care,  &c.  of 
lunatics,  acting  alone  or  jointly  with  any  one  or  more  of  the  Judges  of  the 
Supreme  Court  so  entrusted,  or  by  any  one  or  more  of  such  Judges  ;  and 
V.  inf.  p.  1218. 

Tlie  Act  of  1890  gives  no  jurisdiction  to  make  a  vesting  order  where  the 
trustee  is  a  criminal  lunatic,  and  for  such  cases  the  jurisdiction  under  the 
Trustee  Act,  1850,  s.  5,  is  ijreserved  by  sect.  342  of  the  Act  of  1890,  not- 
withstanding that  sect.  5  of  the  Act  of  1850  is  repealed  by  the  Act  of  1890, 
and  therefore  the  Court  can  make  a  vesting  order  under  the  jurisdiction 
created  by  the  Act  of  1850  :  Ee  E.,  [1906]  1  Ch.  730;  Form  36,  p.  1204 

As  to  what  orders  must  be  made  in  Lunacy,  and  what  can  be  made  in 
Chancery,  v.  inf  pp.  1219,  1220. 

JURISDICTION  GIT  PALATINE  AND   COUNTY  COURTS. 

By  the  Trustee  Act,  1893,  s.  46,  "  the  provisions  of  this  Act  with  respect 
to  the  High  Court  shall,  in  their  application  to  cases  within  the  jurisdiction 
of  a  palatine  court  or  county  court,  include  that  court,  and  the  procedure 
under  this  Act  in  palatine  courts  and  county  courts  shall  be  in  accordance 
with  the  Acts  and  rules  regulating  the  procedure  of  those  courts." 

By  the  Chancery  and  Lancaster  Act,  1890  (53  &  54  V.  e.  23),  the  Court  of  Palatine 
Chancery  of  the  County  Palatine  of  Lancaster  shall  from  and  after  the  Court  of 
passing  of  that  Act,  as  regards  all  persons,  bodies  corporate,  and  property  Lancaster. 
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Witlun  01  becoming  subject  to  its  jurisdiction,  have  and  exercise  the  like 
powers  and  jurisdiction,  and  in  a  similar  manner,  and  subject  to  the  same 
restrictions  in  all  respects,  as  the  High  Court  in  its  Chancery  Division  now 
has  and  exercises,  or  may,  under  or  by  virtue  of  any  Act  of  Parliament  here- 
after passed,  and  not  expressly  enacting  to  the  contrary  thereof,  have  and 
exercise,  in  respect  of  all  persons,  bodies  corporate,  and  property  within  its 
jurisdiction. 

It  has  no  jurisdiction  in  Lunacy  under  the  Trustee  Acts  :  Be  Ormerod, 
3  D.  &  J.  249. 

Where  a  lunatic,  illegitimate  and  unmarried,  was  resident  in  the  County 
Palatine,  and  part  of  the  property  consisted  of  copyholds  held  of  the  Duchy, 
the  A.  G.  of  the  Duchy  was  not  entitled  to  attend  proceedings,  the  rights  of 
the  Crown  being  sufifioiently  represented  by  the  Queen's  A.  G.,  who  had 
leave  to  attend :  Be  Kershaw,  21  Ch.  D.  613,  C.  A. 

By  the  Palatine  Court  of  Durham  Act,  1889  (52  &  53  V.  c.  47),  s.  8,  it  is 
provided  that  "  all  the  powers  and  authorities  under  the  Trustee  Act,  1850, 
and  by  the  Act  of  the  fifteenth  and  sixteenth  years  of  the  Queen,  chapter 
fifty-five,  exerciseable  by  Her  Majesty's  High  Courts  of  Justice,  and  all  the 
provisions  therein  contained,  shall  and  may  be  exercised  in  like  manner  by 
the  Palatine  Court  with  respect  to  all  lanci  and  personal  estate  within  the 
County  Palatine :  provided  always,  that  no  person  who  is  anywhere  within 
the  limits  of  the  jurisdiction  of  the  said  High  Court  shall  be  deemed  by  the 
Palatine  Court  to  be  an  absent  trustee  or  mortgagee  within  the  meaning  of 
the  said  Acts." 

County  Courts  can  now  make  orders  under  the  Trustee  Act  when  the 
value  or  amount  of  trust  property  does  not  exceed  £500 :  51  &  52  V.  c.  43, 
s.  67 ;  and  see  the  County  Court  Rules,  1889  and  1892. 
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By  the  Trustee  Act,  1893  (56  &  57  V.  c.  63),  s.  25,  "  (1)  The  High  Court 
may,  whenever  it  is  expedient  to  appoint  a  new  trustee  or  new  trustees, 
and  it  is  found  inexpedient,  difficult,  or  impracticable  so  to  do  without  the 
assistance  of  the  Court,  make  an  order  for  the  appointment  of  a  new  trustee 
or  new  trustees,  either  in  substitution  for  or  in  addition  to  any  existing 
trustee  or  trustees,  or  although  there  is  no  existing  trustee.  In  particular, 
and  without  prejudice  to  the  generaUty  of  the  foregoing  provision,  the 
Court  may  make  an  order  for  the  appointment  of  a  new  trustee  in  substitu- 
tion for  a  trustee  who  is  convicted  of  felony,  or  is  a  bankrupt.  (2)  An  order 
under  this  section,  and  any  consequential  vesting  order  or  conveyance, 
shall  not  operate  further  or  otherwise  as  a  discharge  to  any  former  or  con- 
tinuing trustee  than  an  appointment  of  new  trustees  under  any  power  for 
that  purpose  contained  on  any  instrument  would  have  operated.  (3) 
Nothing  in  this  section  shall  give  power  to  appoint  an  exor  or  admor." 
Powers  of  -^y  ^^''*'  ^^'  "  Every  trustee  appointed  by  a  Court  of  competent  juris- 

ne w  trustees    diction  shall,  as  well  before  as  after  the  trust  property  becomes  by  law,  or  by 
appointed  by  assurance,  or  otherwise,  vested  in  him,  have  the  same  powers,  authorities, 
the  Court.       and  discretions,  and  may  in  all  respects  act  as  if  he  had  been  originally 
appointed  a  trustee  by  the  instrument,  if  any,  creating  the  trust." 

This  enactment  replaces  sect.  33  of  the  Trustee  Act,  1850,  and  sect.  33 
of  the  Conveyancing  and  Law  of  Property  Act,  1881.    The  former  section 
provided  that  the  new  trustee  should  have  the  same  rights  and  powers  as 
he  "  would  have  had  if  appointed  by  decree  in  a  suit  duly  instituted." 
As  to  who  are  trustees  within  the  Act,  v.  sup.  pp.  1180,  1181. 
When  Court        Formerly  in  some  cases,  where  trustees  had  already  been  appointed  under 
will  appoint,    a  power,  the  Court  has  appointed  them  again  for  the  purpose  of  making  a 
vesting  order,  but  these  cases  must  now  be  treated  as  overruled,  and  the 
Court  now  declines  to  reappoint  trustees,  the  validity  of  whose  appoint- 
ment is  not  in  doubt :   Be  Vicat,  33  Ch.  D.  103,  C.  A. ;   Be  Dewhirst,  33 
Ch.  D,  416,  C.  A. ;  and  see  Be  Gardiner,  33  Ch.  D.  590 ;  and  see  Lewin,  841. 
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A  new  trustee  may  be  appointeil  in  the  place  of  one  incapable  of  acting  Trustee 
through  age  or  infirmity  :  Be  Lem%nn's  Trusts,  22  Ch.  D.  633  ;  Re  Phelps'  incapable  of 
Settlement  Trusts,  31  Ch.  D.  351,  C.  A. ;  and  see  Re  Barber,  39  Ch.  D.  187,  acting. 
C.  A. ;  but  the  Court  will  not  appoint  a  new  trustee  in  place  of  one  willing 
to  continue  but  of  advanced  ago  :   Re  Hodson,  9  Hare,  118  ;   15  Jur.  552. 
Where  two  trustees  were  desirous  of  retiring,  and  it  was  doubtful  whether 
the  power  of  appointing  new  trustees  in  the  settlement  applied  to  the  case, 
it  was  deemed  expedient  to  appoint  new  trustees  :  Re  Woodgate^s  Settlement, 
5  W.  R.  448 ;   Re  Armstrong's  Settlement,  lb. 

The  fact  that  a  sole  trustee  who  was  qualified  to  act  desired  to  be  dis- 
charged, and  proposed  to  lodge  the  fund  in  Court  unless  new  trustees  \\ere 
appointed,  was  held  not  a  sufficient  case  of  expediency :  Re  Nesbitt,  19 
L.  R.  Ir.  509. 

Where  there  was  a  dispute  as  to  where  the  legal  estate  was,  new  trustees  Question  of 
were  appointed,  though  there  was  a  decree  for  admon  and  a  receiver :  title. 
■  Reeves  v.  Neville,  10  W.  R.  335.     So  also  where  the  trusteeship  ^^  as  a  mere 
office  with  a  power  of  sale  attached  :  Re  Boyce,  4  D.  J.  &  S.  205. 

In  Re  Williams,  36  Ch.  D.  231,  the  legal  estate  devolved  on  the  heiress, 
who  died  after  the  Conveyancing  Act,  1881,  and  the  Court,  without  re- 
quiring representation  to  be  taken  out  to  her,  made  an  order  vesting  the 
property  for  all  such  estate  as  was  vested  in  her  at  the  time  of  her  death. 

In  Davis  v.  Chanter,  4  Jur.  N.  S.  272 ;  6  W.  R.  416 ;  27  L.  J.  Ch.  577  ; 
the  Court  appointed  a  trustee  of  a  term,  the  last  trustee  of  wliich  had  died 
in  1799,  to  save  the  expense  of  procuring  representation  :  and  in  Re 
Matthews,  2  W.  R.  85,  where  no  admon  had  been  taken  out ;  and  see  Re 
Herbert,  8  W.  R.  272. 

The  Caurt  refused  to  appoint  where  there  was  a  power  to  appoint,  and  Power  of 
the  donee  was  willing  to  execute  it,  although  it  was  alleged  he  intended  to  donee  not  to 
act  corruptly:    Re  Hodson,  9  Ha.  118;    and  so,  where  the  sole  existing  be  prejudiced, 
trustee  is  desirous  of  exercising  his  statutory  power  under  sect.  31  of  the 
Conveyancing  Act,  1881,  the  Court  has  no  jurisdiction  to  make  an  appoint- 
ment against  his  will,  though  he  has  no  beneficial  interest,  and  the  majority 
of  the  cs.  q.  t.  desire  the  appointment :  Re  Higginboitom,  [1892]  3  Ch.  132. 

As  to  the  powers  of  the  legal  pers.  represve  on  whom  a  trust 
estate  has  devolved,  see  Re  Routledge's  Trusts,  [1909]  1  Ch.  280 ;  Re 
Grunden  and  Meux's  Contract,  [1909]  1  Ch.  690. 

A  trustee,  who  was  of  unsound  mind,  though  not  found  a  lunatic,  was  Lunatic 
•'  unable  to  act  "  :  Re  East,  8  Ch.  735  ;  and  see  Re  Dawson,  3  N.  R.  397  ;  trustee. 
Re  Drijsdale,  30  L.  J.  Ch.  612 ;   7  Jur.  N.  S.  667 ;   4  L.  T.  454 ;   9  W.  R. 
428. 

Where  it  was  alleged  that  a  trustee  was  of  unsound  mind,  but  the  insanity 
was  disputed,  the  Court  refused  to  make  an  order  removing  him  against 
his  will :   Re  Combs,  51  L.  T.  45. 

Where  a  vesting  order  also  is  required  (as  where  one  trustee  had  become 
a  lunatic,  though  there  was  a  power  to  appoint  on  the  incapacity  of  a 
trustee),  the  Court,  to  save  expense,  has  appointed  new  trustees,  and  made 
a  vesting  order :  Re  Davies,  3  Mac.  &  G.  278  ;  Re  Cooper,  4  W.  R.  729  ;  Re 
Chauncey,  14  W.  R.  849 ;  Re  Manning,  Kay,  xxviii.,  and  cases,  inf.  p.  1190. 
As  to  the  appointment  of  new  trustees  in  the  place  of  lunatics,  i.  inf. 
p.  1190. 

The  mere  fact  that  the  person  whose  consent  to  the  appointment  of 
trustees  is  requisite,  is  lunatic,  is  not  a  ground  for  application  in  Lunacy 
to  appoint  them ;  the  appUeation  should  be  for  an  order  authorizing 
the  committee  to  consent  to  an  appointment :  Re  Oarrod,  31  Ch.  D. 
164,  C.A. 

The  Lords  Justices  in  Lunacy  have  power  to  appoint  new  trustees  of  the 
will  of  a  deceased  lunatic  when  the  trustees  named  in  the  will  have  died  in 
the  lifetime  of  the  lunatic,  such  appointment  being  necessary  in  order  to 
get  rid  of  funds  lying  in  Court  to  the  credit  of  the  account  of  the  real  estate 
of  the  lunatic  :  Re  Orde,  24  Oh.  D.  271,  C.  A, 
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Whore  in  an  action  judgment  was  given  removing  a  trustee  who  was  of 
unsound  mind,  the  Court  declined  to  make  a  vesting  order  under  sect.  34, 
as  application  ought  to  be  made  in  Lunacy :  Re  Martin,  Land  Improve- 
ment Co.  V.  M.,  34  Ch.  D.  618  ;  Be  Barber,  39  Ch.  D.  187,  C.  A. 

The  provision  empowering  the  Court  to  appoint,  "  although  there  is  no 
existing  trustee,"  was  inserted  in  sect.  9  of  the  Act  of  1862,  in  order  to 
remove  a  doubt  which  had  been  entertained  under  the  Act  of  1850 :  see 
Re  Tyler's  Trust,  5  De  G.  &  Sm.  56 ;  Re  Hazeldine,  16  Jur.  853  ;  Re  Frost's 
Settlement,  15  Jur.  644. 

Where  the  three  trustees  appointed  by  a  testator  died  in  his  lifetime,  the 
Court  appointed  new  trustees  :  Re  Smirthwaite's  Trusts,  11  L.  R.  Eq.  251 ; 
but  as  the  power  is  only  to  appoint  a  "  new  "  trustee  or  trustees,  the  Court 
would  appear  to  have  no  jurisdiction  under  the  statute  (though  it  may  have 
inherent  jurisdiction)  to  make  an  appointment  where  no  trustees  have  been 
appointed  by  the  testator,  unless  the  circumstances  are  such  that  the  exor 
or  heir  may  be  deemed  a  constructive  trustee :  Re  Davis'  Trusts,  12  L.  R. 
Eq.  214 ;  Re  Moore,  21  Ch.  D.  778  ;  and  see  Re  Oillett's  Trusts,  25  W.  R. 
23.  As  to  inherent  jurisdiction  independently  of  the  Act,  see  Dodkin  v. 
Brunt,  6  L.  R.  Eq.  580. 

Trustees  were  appointed  of  a  fund  standing  in  the  name  of  a  corporate 
body  wliich  had  ceased  to  exist :  K.  of  Hanover  v.  Bank  of  E.,  8  Eq.  350, 
sup.  p.  1 178 ;  so  where  a  society  registered  under  the  Industrial  and  Provident 
Societies  Act,  1893,  was  dissolved  before  certain  land  and  choses  in  action 
had  been  assigned  to  the  committee  of  realization,  the  Court  appointed  a 
trustee  thereof  under  sect.  25  of  the  Trustee  Act,  1893,  and  made  a  vesting 
order  under  sect.  26  of  the  same  Act :  Re  Ruddington  Land,  [1909]  1  Ch. 
701 ;  see  also  Re  No.  9,  Bomore  Road,  [1906]  1  Ch.  359  ;  Re  Taylor's 
Agreement  Trusts,  [1904]  1  Ch.  737  ;  Re  General  Accident  Assurance  Corpora- 
tion, [1904]  1  Ch.  147 ;  Re  Richard  Mills  <k  Co.  {Brierly  Hill),  Ld.,  1905, 
W.  N.  36. 
As  to  mode  of  application,  and  who  may  apply,  v.  inf.  pp.  1214,  1215. 
Where  one  of  two  trustees  for  sale  was  an  infant,  a  new  trustee  was 
appointed,  and  the  estate  was  vested  in  him  jointly  with  the  adult  trustee  : 
Re  Porter,  2  Jur.  N.  S.  349  ;  4  W.  R.  417  ;  25  L.  J.  Ch.  482  ;  Re  Gartside, 
1  W.  R.  196,  where  the  infant  trustee  had  a  beneficial  interest.  But  the 
order  should  be  without  prejudice  to  any  application  by  the  infant,  on  coining 
of  age,  to  be  restored  to  the  trusteesliip  :  Re  Shelmerdine,  33  L.  J.  Ch.  474 ; 
Re  Brunt,  1883,  W.  N.  p.  220 ;  Re  Tallatire,  1885,  W.  N.  p.  191. 

In  Re  Mais,  16  Jur.  608,  V.-C.  K.,  after  conferring  with  the  other  Judges, 
refused  to  appoint  a  new  trustee  in  the  place  of  one  who  had  gone  to  Jamaica. 
"  Depart  the  United  Kingdom  "  did  not  mean  a  temporary  absence  :  Re 
The  Moravian  Society,  26  Beav.  101, 103,  n. ;  and  see  Re  Walker  ;  Summers 
V.  Barrow,  [1901]  1  Ch.  259,  sup.  p.  1168 ;  and  one  who  had  been  for 
twenty  years  living  abroad  in  business  was  held  "incapable"  to  act: 
Mennard  v.  Welford,  1  S.  &  G.  426  ;  but  not  one  who  had  gone  to  China  : 
Withington  v.  W.,  16  Sim.  104.  Where,  however,  a  trustee  is  permanently 
residing  abroad,  and  the  case  is  not  within  the  words  of  the  power,  a  new 
trustee  may  be  appointed  by  the  Court :  Re  Bignold,  7  Ch.  223. 

And  the  Court  appointed  where  the  donees  of  a  power  to  appoint  trustees 
were  in  India :  Re  Humphry,  1  Jur.  N.  S.  921.  And  where  the  power  of 
appointment  was  vested  in  husband  and  wife  jointly,  and  the  wife  had 
obtained  a  judicial  separation,  and  the  husband  was  resident  abroad  :  Re 
Somerset,  1887,  W.  N.  122.  Where  there  is  a  power  of  appointing,  which 
the  donees  are  unwilling  to  exercise,  the  petition  should  so  state :  Re  Sutton, 
1885,  W.  N.  122. 

As  to  the  statutory  power  to  appoint  new  trustees  under  the  Trustee  Act, 
1893,  s.  10,  v.  sup.  p.  1167. 

There  is  no  jurisdiction  under  the  Trustee  Acts  to  remove  a  trustee  for 
misconduct :  Be  Blanchard,  3  D.  F.  &  J.  131 ;  Re  Hodson,  9  Ha.  118,  15 
Jur.  552;  Re  Combs,  51  L.  T.  45;   Lewin,  840. 
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The  Court  appointed  a  new  trustee,  though  there  had  been  a  breach  of 
trust  by  an  unauthorized  investment ;  but  it  would  not  transfer  the  pro- 
perty :  Re  Harrison,  22  L.  J.  Ch.  69. 

For  the  appointment  of  new  trustees  of  a  composition  deed  :  Re  Price, 
6  Eq.  460 ;  andin  place  of  one  appointed  under  the  Bankruptcy  Act,  1861, 
s.  110  :  Re  Raphael,  9  Eq.  233. 

BANKRUPT  OK  CONVICT  TRTJSTEB. 

Sect.  25  of  the  Act  of  1893  {v.  sup.  p.  1184)  expressly  empowers  the 
Court  to  make  an  order  for  the  appointment  of  a  new  trustee  in  substitution 
for  a  trustee  who  is  convicted  of  felony  or  is  a  banlcrupt,  but  does  not,  a.g 
regards  a  banlcrupt  trustee,  introduce  the  words  "  whether  voluntarily  re- 
signing or  not,"  which  were  contained  in  the  repealed  sect.  147  of  the 
Bankruptcy  Act,  1883.  It  is  apprehended,  however,  that  the  words  of  the 
section  are  sufficient  to  confer  jurisdiction  on  the  Court  to  remove  a  bank- 
rupt trustee  against  his  will :  see  Coombes  v.  Brookes,  12  L.  R.  Eq.  61  ; 
Re  Adams'  Trusts,  12  Ch.  D.  634.  In  Re  Foster's  Trusts,  S5  L.  T.  479,  a 
bankrupt  trustee  who  had  obtained  his  discharge  was  removed  on  the 
application  of  his  co-trustee,  who  was  also  a  beneficiary,  although  the 
application  was  opposed  by  beneficiaries  entitled  to  larger  shares  than 
the  Petr. 

It  is  the  duty  of  the  Court  to  remove  the  bankrupt,  although  not  charged 
with  misconduct,  except  under  special  circumstances  :  Re  Barlcer,  1  Ch.  D. 
43 ;  and  this  rule  applies  to  a  debtor  liquidating  by  arrangement :  Adams' 
Trusts,  12  Ch.  D.  634. 

And  the  fact  that  the  bankruptcy  is  recent  is  a  ground  for  such  removal 
S.  G. ;  Re  Foster,  55  L.  T.  479,  v.  sup. 

The  Court  has  jurisdiction  either  upon  summons  or  petition  to  appoint  a 
new  trustee  in  substitution  for  one  convicted  of  felony  or  bankrupt,  but  the 
exercise  of  the  jurisdiction  depends  on  the  circumstances  of  each  particular 
case  :  Re  Dawson's  Trusts,  1899,  W.  N.  p.  134. 

The  15  &  16  V.  c.  55,  s.  8,  authorized  the  appointment  of  a  new  trustee  in 
place  of  a  trustee  convicted  of  felony ;  and  see  33  &  34  V.  c.  23,  abolishing 
forfeiture  for  felony,  and  enabling  the  Crown  to  appoint  ati  admor  in  whom 
a  convict's  property  shall  vest,  and  revert  to  him  on  the  completion  of  his 
sentence. 

PBKFOEMANCB    OF   DUTIES   OF  EXECUTOE. 

The  concluding  sub-section  of  sect.  25  (of  the  Trustee  Act,  1 893 ),  providing 
that  nothing  contained  in  the  section  shall  give  power  to  appoint  an  exor  or 
admor,  must  be  read  in  connection  with  the  definition,  and  so  read,  the 
effect  of  it  appears  to  be  that  the  Court  cannot  appoint  a  trustee  to  perform 
duties  which  belong  not  to  the  ofiice  of  a  trustee,  but  only  to  that  of  an  exor, 
but  that  when  the  estate  is  cleared  by  payment  of  debts  and  the  exor 
assumes  the  character  of  trustee,  a  new  trustee  may,  in  a  fit  case,  be  ap- 
pointed in  his  place  :  see  Eaton  v.  Daines,  1894,  W.  N.  p.  32,  and  sup. 
p.  1180. 

As  to  removal  of  exor  and  appointment  of  judicial  trustee,  v.  inf.  p.  1238. 

NUMBER   OF  TRUSTEES   TO   BE  APPOINTED. 

With  regard  to  practice  as  to  filling  up  the  original  number  of  trustees  Prior  to 
on  an  appointment  by  the  Court  prior  to  the  Trustee  Act,  1893,  see  Seton,  ^™|*^^  ■*"*> 
6th  ed.  1225  ;  and  See  Re  Aston,  23  Ch.  D.  217,  C.  A. ;  Re  Lamb,  28  Ch.  D.  ^^^^• 
77  ;  Re  Gardiner,  33  Ch.  D.  690. 

The  Court,  on  an  allegation  that  the  trust  was  almost  wound  up,  appointed 
two  in  place  of  three  :  Re  Marriott,  1868,  W.  N.  216  ;  and  one  trustee  only 
in  place  of  one  originally  appointed  by  a  will :  Re  Reynault,  16  Jur.  233  ; 
and  see  Re  Toutfs  Will,  26  Ch.  D.  745,  C.  A. 
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But  generally  the  Court  will  not  leave  the  admon  to  a  sole  trustee,  though 
there  was  only  one  originally :  Be  Tunstall,  4  Dr.  &  S.  421 ;  Ee  Dickinson, 
1  Jur.  N.  S.  724 ;  and  where  the  will  only  appointed  one,  reversioners  were 
entitled  to  have  another  added,  but  at  their  own  cost :  Be  Braclceribury,  10 
Eq.  45. 

Since  the  Trustee  Act,  1893,  ordors  have  been  made  both  in  Cliancery 
and  in  Lunacy  vesting  trust  property  in  three  continuing  trustees  where 
four  were  originally  appointed :  Ee  Leon,  [1892]  1  Ch.  348,  0.  A.  ;  Be  Lees' 
Settlement,  [1896]  2  Ch.  608 ;  and  see  Dugmore  v.  SuffieU,  1896,  W.  N. 
p.  50 ;  Ee  Price,  1894,  W.  N.  p.  169  ;  and  in  two  where  there  were  originally 
three  :  Be  Fitzherhert s  Settlement,  1898,  W.  N.  58 ;  and  quaere  whether  now 
two  trustees  are  not  a  sufficient  number  in  all  ordinary  cases  :  Lewin,  843  n. 

Although  in  an  action  to  administer  a  trust  the  Court  will  discharge  one 
of  several  trustees  without  appointing  a  new  one  in  his  place,  yet  it  will  not 
under  the  Trustee  Act,  1893,  s,  25,  reappoint  continuing  trustees  in  place 
of  themselves  and  a  retiring  trustee :  Ee  Chetwynd's  Settlement,  Scarisbrick 
V.  Nevinson,  [1902]  1  Ch.  692. 

Where  an  action  was  pending  to  execute  the  trusts,  and  no  new  trustee 
could  be  found,  the  Court  accepted  an  undertaking  from  the  continuing 
trustees  to  bring  the  trust  funds  immediately  into  Court  in  the  action  : 
~     "v.  Hodgson,  32  Ch.  D.  225. 
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WHO   MAY   BE   APPOINTED   TRUSTEES. 

Relations  of  the  cs.  q.  t.  are  objectionable :  Wilding  v.  Bolder,  21  Beav, 
222  ;  and  see  Ee  Peahe's  Settled  Estates,  [1894]  3  Ch.  520  (where  the  Court 
was  reluctant  to  repose  powers  in  two  trustees,  widow  and  spinster) ;  and 
under  the  Settled  Land  Acts  the  Court  has  declined  to  appoint  two  brothers 
trustees  :  Be  Knowle's  Settled  Estates,  27  Ch.  D.  707  ;  v.  inf.  Chap.  XLV. 
"  Settlement."  Women,  though  unmarried,  are  not  generally  appointed : 
Lewin,  41 ;  but  in  Be  Berhely,  B.  v,  B.,  9  Ch.  720,  a  married  woman,  a  rela- 
tion of  the  cs.  q.  t.,  was  appointed  in  the  absence  of  any  other  suitable 
person  :  and  see  Barnes  v.  Addy,  9  Ch.  244.  Under  certain  circumstances 
it  may  be  unadvisable  to  appoint  the  public  trustee  :  Be  Hope- Johnstone's 
Trusts,  25  T.  L.  R.  369. 

Under  special  circumstances  cs.  q.  t.  have  been  appointed :  Be  Conybeare, 
1  W.  R.  458 ;  Lewin,  41 ;  so  in  Be  Boskell,  28  April,  1860,  a  c.  q.  t.  was 
appointed  trustee  with  two  others  at  the  request  of  several  of  the  adult 
cs.  q.  t.  :  Be  Custis,  Ir.  R.  5  Eq.  429 ;  and  the  appointment  out  of  Court  of 
successive  tenants  for  life  as  trustees  was  held  good  :  Forster  v.  Abraham, 
17  Eq.  351. 

The  tenant  for  life  was  appointed  a  trustee  where  the  trusts  Mere  onerous, 
and  no  other  person  could  be  induced  to  act :  Exp.  Glutton,  17  Jur.  988. 

And  the  Court  refused  to  appoint  a  person  entitled  in  remainder  after  an 
infant's  estate  tail  to  be  a  trustee  of  the  estate  and  money  held  therewith,  on 
the  ground  that  his  interest  was  adverse  to  the  infant :  Be  Paine' s  Trusts, 
33  W.  R.  564. 

In  Be  Hattatt,  1870,  W.  N.  14  ;  2]  L.  T.  781 ;  18  W.  R.  416 ;  followed  in 
Be  Lighthody,  52  L.  T.  40 ;  Ee  Burgess,  1877,  W.  N.  87,  the  husband  of  a 
c.  q.  t.  was  appointed  on  his  undertaldng,  if  he  became  sole  trustee,  to  take 
steps  immediately  for  the  appointment  of  a  co-trustee  (but  see  Lewin,  842,  n. , 
for  a  reference  to  a  case  in  which  such  undertaking  was  not  required). 

Under  special  circumstances,  the  solr  to  the  Petrs  was  appointed :  Be 
Brentnall,  1872,  W.  N.  77. 

The  solr  of  the  tenant  for  life  will  not  in  general  be  appointed  by  the 
Court :  Ee  E.  of  Stamford,  Payne  v.  S.,  [1896]  1  Ch.  288 ;  Lewin,  42,  827, 
842. 

Persons  living  abroad  cannot  in  general  be  appointed ;  and  the  Court 
refused  to  appoint  three  Frenchmen,  resident  in  Paris,  trustees  of  a  fund 
settled  on  the  wife  of  a  Frenchman,  with  power  to  invest  in  the  French 
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funds :   Re.  Ouibert,  16  Jur.  852 ;   Re  Long,  17  W.  R.  218 ;   but  English 
trustees  were  appointed  of  an  Irish  estate  :  Re  Custis,  Ir.  R.  5  Eq.  429. 

And,  under  special  circumstances  rendering  it  advisable  so  to  do,  trustees 
resident  out  of  the  jurisdiction  have  been  appointed  :  Re  Freeman,  37  Ch.  D. 
148  ;  Re  Liddiard,  14  Ch.  D.  310  ;  Re  Austin,  38  L.  T.  601  ;  Re  Cunard,  48 
L.  J.  Ch.  192 ;  27  W.  R.  62  ;  Re  Hill,  1874,  W.  N.  228  ;  but  an  undertaking 
has  been  required  from  them  not  to  exercise  the  power  of  appointing  new 
trustees  without  the  sanction  of  the  Court :  Re  Freeman,  sup. 

And  where  all  the  cs.  q.  t.  were  of  age  and  absolutely  entitled  (including 
married  women  entitled  in  reversion  fortheirseparate  use),  and  all  living  in 
Australia,  the  Court  appointed  AustraUan  trustees  :  Re  Drewe,  1876,  W.  N. 
168 ;  and  so  where  all  the  parties  were  resident  in  Australia,  and  it  was 
intended  to  invest  the  trust  funds  in  Australian  securities  :  Re  Liddiard, 
14  Ch.  D.  310  ;  and  an  appointment  by  the  husband  and  wife,  on  going  to 
live  in  America,  of  American  trustees  was  held  valid :  Meinertzhagen  v. 
Davis,  1  Coll.  335. 

Where  there  are  two  distinct  trust  estates  under  the  same  will,  but  only  Separate  sets 
one  set  of  trustees,  the  Court,  with  the  consent  of  the  represve  of  the  of  trustees, 
surviving  trustee,  will  appoint  new  trustees  of  one  estate  without  dealing 
with  the  other  estate :  Re  Dennis,  12  W.  R.  575 ;  and  generally  the  Court 
has  assumed  the  like  power  of  appointing  separate  trustees  of  separate 
shares :  Re  CotterilVs  Trusts,  1869,  W.  N.  183 ;  Re  Cunard' s  Trvsts,  48 
L.  J.  Ch.  129  ;  27  W.  R.  52 ;  Re  Paine's  Trusts,  28  Ch.  D.  725  ;  Re  Moss's 
Trusts,  37  Ch.  D.  513. 

EVIDENCE. 

On  applications  under  the  Act  for  the  appointment  of  new  trustees,  the  Parties, 
Court  requires  evidence  to  show  who  are  the  parties  interested  under  the 
trust,  and  requires  them  to  be  served. 

And  evidence  of  the  death,  or  disability,  &c.,  of  trustees  in  whose  place  a  Death  and 
new  trustee  is  to  be  appointed,  and  of  the  fitness  of  the  proposed  trustee,  disability, 
must  also  be  produced,  together  with  liis  consent  to  act. 

Though  strict  proof  is  not  required  as  to  the  parties  interested  beneficially, 
the  deaths  or  disability  of  trustees  should  be  strictly  proved. 

Now,  by  O.  xxxvm,  19a,  a  written  consent,  signed  by  the  trustee  and  Consent  to 
verified  by  the  signature  of  his  solr,  is  suflScient  evidence.  This  rule  did  not  act. 
apply  in  lunacy  :  Re  Wilson,  31  Ch.  D.  522,  C.  A. ;  but  did  to  proceedings 
in  lunacy  and  chancery  :  Re  Hume,  35  Ch.  D.  457,  C.  A. ;  but  now  under 
the  Lunacy  Rules,  1892,  the  practice  in  lunacy  is  the  same.  The  practice 
is  to  treat  the  solr  who  verifies  the  signature  of  the  proposed  trustee  as  being 
"  his  "  solr  within  the  meaning  of  this  rule. 

An  affidavit  of  the  willingness  of  the  proposed  new  trustee  was  not  enough, 
but  a  letter  was  sufficient,  or  his  appearance  and  consent  by  counsel :  Re 
Parke,  21  L.  T.  218  ;  Re  Battersby,  16  Jur.  900. 

Affidavits  of  two  persons  as  to  fitness  have  been  required  or  accepted :  Fitness. 
Re  Morris,  11  Fev.  1870,  V.-C.  M. ;  Re  Shepheard,  2  Jan.  1871,  V.-C.  M.  ; 
but  in  Re  Sudbury,  7  Nov.  1871,  V.-C.  Wickens  only  required  the  affidavit  of 
one ;  and  now  in  ordinary  cases  an  affidavit  by  one  is  sufficient :  Re  Hartley, 
1879,  W.  N.  187  ;  and  the  costs  of  a  second  affidavit  may  be  disallowed  : 
Re  Arden,  1887,  W.  N.  166  ;  but  where  the  estate  is  large,  a  second  affidavit 
may  be  required  :   Re  Hartley,  sup. 

If  the  deponent  is  described  vaguely  as  "  gentleman,"  the  costs  of  the  Form  of 
affidavit  may  be  disallowed  as  useless  :  Re  Harwood,  55  L.  T.  373  ;  Re  Orde,  affidavit. 
24  Ch.  D.  271 ,  C.  A. ;  but  this  is  not  apphcable  to  affidavits  generally  :  Re 
Dodsworth,  [1891]  1  Ch.  657. 

As  to  the  form  of  the  affidavit,  see  Re  Castle  Sterry,  1888,  W.  N.  179  ; 
Dan.  869. 

A  statement  that  proposed  trustees  were  "  persons  in  good  credit  in  the 
neighbourhood  in  which  they  respectively  carried  on  business  "  was  held  a, 
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sufficient  statement  of  their  pecuniary  means  :    Be,  Smith's  Policy  TruKt, 
S.  V.  S.,  1894,  W.  N.  68. 
Affidavit  by        The  affidavit  of  fitness  should  not  be  made  by  the  soir  :  Grundy  v.  Bucke- 
Bolr.  ridge,  17  Jur,  731 ;   22  L.  J.  Ch.  1007.     The  affidavit  of  the  soIr  for  the 

Petrs  verifying  the  statements  in  the  petition  has  been  received  as  sufficient 
evidence  of  the  persons  constituting  classes  of  cs.  q.  L,  without  production 
of  certificates  and  affidavits  of  identity :  Be  Hosl-ins,  4  D.  &  J.  436 ;  but 
the  affidavit  of  some  member  of  the  family  is  preferred. 
Consent.  The  new  trustee  should  not  appear :  Be  Draper,  2  W.  K.  440 ;  but  may 

for  consenting :  Be  Parke,  21  L.  T.  218  ;  and  for  the  forms,  see  D.  C.  F.  628. 
Disclaimer.  In  Foster  v.  Dawber,  1  Dr.  &  S.  172,  a  new  trustee  was  appointed  in  place 

of  a  trustee  disclaiming  at  the  bar ;    and  see  Lewin,  221  ;   in  Be  Ellison, 
2  Jur,  N.  S.  62,  a  disclaimer  by  deed  was  thought  necessary,  but  it  is  not 
now  always  insisted  on. 
Improper  Where  it  afterwards  appeared  that  the  appointment  was  improper  the 

appointment,  case  was  reheard  and  the  order  discharged  :  Be  Qiraud,  32  Beav.  385. 

VESTIKG   ORDER  ON  APPOINTMENT   OO?  NEW  TKtTSTEES. 

Form  of  Upon  a  petition  for  appointment  of  new  trustees  and  a  vesting  order,  an 

order.  order  was  made  vesting  the  trust  estates  in  the  new  trustees  "  for  all  the 

estate  and  interest  which  the  deceased  trustee  had  in  him  immediately 
before  (or  at  the  time  of)  his  death  "  :  Be  Backslraw,  52  L.  T.  612  ;  33  W.  R. 
559.  But  tills  form  is  only  to  be  adopted  in  exceptional  cases,  where  it  is 
difficult  or  impossible  to  identify  the  heir ;  or  where  the  Court  is  satisfied 
that  the  estate  has  not  been  dealt  with  since  the  death  of  the  last  surviving 
trustee  in  such  a  manner  that  parties  not  before  the  Court  might  be  pre- 
judiced by  an  order  in  that  form ;  Be  Bishop  of  Sarum,  1886,  W.  N.  140 
55  L.  T.  313.  Where  the  order  was  made  vesting  the  property  in  the  new 
trustees  "  for  the  estate  therein  now  vested  in  the  heir-at-law  of  the  deceased 
trustee,"  and  letters  of  admon  were  subsequently  taken  out  to  the  estate 
of  the  deceased  trustee,  the  question  arose  whether  the  vesting  order  had 
any  effect,  having  regard  to  the  30th  section  of  the  Conv.  Act,  and  the  Court, 
upon  motion,  directed  that,  "  notwithstanding  the  previous  order,  the  land 
should  vest  in  the  new  trustees  for  all  the  estate  therein  vested  in  the  legal 
pers.  represve  "  :  Be  Pilling,  26  Ch.  D.  432.  Where  the  sole  heiress-at-law 
of  a  testator  had  died  intestate  subsequently  to  the  Act,  and  it  was  desired 
to  appoint  new  trustees  of  the  will  on  a  petition  served  only  on  the  heir-at- 
law,  an  order  was  made  vesting  the  property  in  the  new  trustees  for  all  such 
estate  as  was  vested  in  the  heiress  at  the  time  of  her  death  :  Be  Williams's 
Trusts,  36  Ch.  D.  231. 

And  as  to  declaring  parties  to  suits  trustees,  v.  inf.  pp.  1232  ei  seq. 

Vesting  orders  forming  links  in  title  ought  to  be  framed  with  scrupulous 
care  :   Lewin,  850. 

Leaseholds  vested  in  a  retiring  trustee  did  not  pass  by  general  words  in  a 
deed  of  assignment  to  new  trustees  :   Hopkinson  v.  Lusk,  12  W.  R.  392. 

The  Court  has  jurisdiction  to  vest  the  estate,  though  it  has  escheated  to 
the  Crown,  provided  the  Crown  consent :  Be  Martinez,  1870,  W.  N.  70 ; 
22  L.  T.  403. 

Where  part  of  the  property  was  inadvertently  omitted,  a  further  order 
was  made  on  a  new  petition  vesting  the  omitted  property :  Be  Hopper, 
1886,  W.  N.  41 ;  64  L.  T.  267. 

An  order  vesting  land  in  several  persons  creates  a  good  joint  tenancy  : 
V.  inf.  p.  1207. 

UNDER  LUNACY   ACT,    1890. 

Under  sects.  128  and  129  of  the  Lunacy  Act,  1890  (53  V.  c.  5),  the  Judge 
in  Lunacy  can  empower  the  committee  of  a  lunatic  to  exercise  in  the  name 
and  on  behalf  of  the  lunatic  a  power  of  appointing  new  trustees  vested  in  the 
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lunatic,  and  any  person  appointed  is  to  liave  all  the  .same  rights  and  powers 
as  he  would  have  had  if  the  order  had  been  made  by  the  High  Court. 

Under  these  sections,  where  a  lunatic  is  donee  of  a  power  of  appointing 
new  trustees  of  a  settlement  the  Judge  has  jurisdiction  to  authorize  the 
committee  of  the  lunatic  to  exercise  the  power  on  his  behalf  by  appointing 
persons  named  in  the  order  to  be  new  trustees  of  the  settlement,  and,  where 
the  settlement  comprises  bank  anns,  to  authorize  the  persons  so  named, 
upon  their  appointment  as  trustees,  to  call  for  a  transfer  of  the  bank  anns 
into  their  own  names,  to  receive  the  dividends  until  transfer,  and  to  hold 
the  stock,  when  transferred,  upon  the  trusts  of  the  settlement :  Ee  Short- 
ridge,  [1895]  1  Ch.  278,  C.  A.  In  this  case,  a  deed  reciting  the  order  and 
appointing  the  trustees  having  been  duly  executed,  the  Bank  of  England 
objected  to  the  order  as  casting  upon  them  the  duty  of  ascertaining  whether 
the  deed  of  appointment  was  genuine,  and  the  Court  intimated  Ihat  in 
future  the  Bank  ought  in  such  a  case  to  be  supplied  with  something  in  the 
nature  of  a  certificate  by  the  Master  in  Lunacy  identifjdng  the  deed  on  which 
the  Bank  have  to  act. 

By  sect.  141  of  the  Lunacy  Act,  1890,  "  in  every  case  in  which  the  Judge 
in  Lunacy  has  jurisdiction  to  order  a  conveyance  or  transfer  of  land  or 
stock,  or  to  make  a  vesting  order,  he  may  also  make  an  order  appointing 
a  new  trustee  or  new  trustees."  The  powers  of  the  Judge  in  Lunacy 
under  sects.  135  to  143  to  make  vesting  orders  (except  as  to  lunatic 
mortgagees,  not  being  also  trustees)  are  now  transferred  to  the  High 
Court  by  the  Lunacy  Act,  1911  (I  &  2  Geo.  V.  u.  40),  s.  1. 

The  Master  in  Lunacy  had  jurisdiction  to  make  the  order  appointing  new 
trustees  and  vesting  the  trust  property  :  Re  Fuller,  [1900]  2  Ch.  651,  C.  A. ; 
secus,  a  mere  vesting  order  not  being  by  way  of  admon  of  the  lunatic's 
estate  :  Re  Langdale,  [1901]  1  Ch.  3,  C.  A. 

As  to  vesting  orders  of  estates  of  lunatics  independently  of  the  appoint- 
ment of  new  trustees,  v.  inf.  p.  1218. 


Section  XI. — ^Vesting  Conveyance  and  Transfer  of  Trust 
Property  independently  of  the  Appointment  of  Trus- 
tees— Trustee  Act,  1893. — 0.  lv,  13a. 

1.  Infant  Trustee  or  Mortgagee — Vesting  Land — 56  &  57  F.  c.  53, 

s.  26  (ii),  (a),  and  ss.  28  and  32. 

Order  that  the  land  now  subject  to  the  trusts  of  the  will  of  &c., 
or  of  the  indenture  dated  &c.,  and  which  A.  \infanl  trustee  or  mort- 
gagee]  is  solely  or  jointly  with  C.  and  D.  entitled  to  or  possessed  of 
upon  trust  {or  by  way  of  security  for  money),  as  in  the  [petition  or 
summons]  mentioned,  vest  in  B.  [i.e.,  such  person  or  persons  as  the 
Court  shall  direct]  for  the  estate  of  (or  now  vested  in)  the  said  A. 
therein. 

2.  Releasing  Contingent  Right  of  Infant  Trustee  or  Mortgagee  in 

Landr-Sects.  26  (ii),  (a),  28  and  32. 

Order  that  the  land  now  subject  &c.  be  released  from  the  con- 
tingent right  therein,  to  which  A.  {infant  trustee  or  mortgagee']  is 
solely  or  jointly  with  C.  and  D.  entitled  upon  trust  {or  by  way  of 
security  for  money)  as  in  the  [petition  or  summons]  mentioned. 
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3.  Disposing  of  Contingent  Right  of  Infant  Trustee  or  Mortgagee  in 
Land — Sects.  26  (ii),  (a),  and  32. 

Order  that  the  contingent  right  to  which  A.  [infant  trustee  or  mort- 
gagee] is  solely  entitled  in  the  land  now  subject  &c.,  upon  trust  {or 
by  way  of  security  for  money),  as  in  the  [petition  or  summons]  men- 
tioned, be,  and  the  same  is  hereby  disposed  of  to  and  vested  in  B. 
[i.e.,  such  person  as  the  Court  shall  direct]. 

For  form  of  application,  see  D.  C.  F.  1073. 

i.  Sole  Trustee  out  of  the  Jurisdiction,  or  not  found — Vesting  Land 
—Sects.  26  (ii),  (b),  (c),  and  32. 

Order  that  the  land  now  subject  to  &c.,  which  A.  [Trustee  who  is 
out  of  the  jurisdiction  of  the  Court,  or  cannot  be  found,  and  if  not  found 
add  if  now  living]  is  solely  entitled  to  or  possessed  of  upon  trust,  as 
in  the  [petition  or  summons]  mentioned,  vest  in  B.  [i.e.,  such  person 
or  persons  as  the  Court  shall  direct]  for  the  estate  of  the  said  A.  therein 
[or  if  he  cannot  be  found  for  the  estate  therein  which  would  now  be 
vested  in  the  said  A.  if  now  living]. 

For  an  order  vesting  land  of  which  a  person  has,  by  the  Judge  of  the 
Lancaster  Palatine  Court,  been  declared  a  trustee,  see  Ee  Meadowcroft, 
V.-C.  B.,  21  Nov.  1885,  B.  1494. 

For  form  of  application,  see  D.  C.  F.  1070. 

5.  Joint  Trustee  out  of  the  Jurisdiction,  or  not  found — Vesting 

Land — Seds.  26  (ii),  (b),  (c),  and  32. 

Order  that  the  land  now  subject  to  &c.  which  A.  and  B.  are  entitled 
to  or  possessed  of  jointly  with  C.  [Trustee  who  is  out  of  the  jurisdiction, 
or  cannot  be  found,  and  if  not  found  add  if  now  living]  upon  trust,  as 
in  the  [petition  or  summons]  mentioned,  vest  in  the  said  A.  and  B. 
[And  if  so,  and  in  D.,  of  &c.,  i.e.,  in  the  person  or  persons  jointly  en- 
titled to  or  possessed  of,  or  in  him,  or  them,  together  loith  any  other  person 
or  persons  as  the  Court  shall  direct]  for  the  estate  therein  of  the  said 
A.  B.  and  C.  [If  not  found  add  if  now  living]. 

See  Be  M.  of  Bute,  Joh.  15. 

6.  Sole  Trustee  out  of  the  Jurisdiction,  or  not  found — Releasing 

Contingent  Right  in  Land — Sects.  26  (ii),  (b),  (c),  and  32. 

Order  that  the  land  now  subject  to  &c.  be  released  from  the  con- 
tingent right  therein  to  which  A.  [Trustee  who  is  out  of  the  jurisdiction, 
or  cannot  be  found,  and  if  not  found  add  if  now  living]  is  solely  entitled 
upon  trust,  as  in  the  [petition  or  summons]  mentioned  [or  if  he  cannot 
be  found  substitute,  from  the  contingent  right  therein  to  which  A.  would 
now  be  solely  entitled  if  now  living]. 
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7.  Sole  Trustee  out  of  the  Jurisdiction,  or  not  found — Disposing 
of  Contingent  Right  in  Landr— Sects.  26  (ii),  (b),  (o),  and  32. 

Order  that  the  contingent  right  to  which  A.  [Trustee  who  is  out  of 
jurisdiction,  or  cannot  be  found,  and  if  not  found  add  if  now  living]  is 
entitled  in  the  land  subject  to  &c.  upon  trust,  as  in  the  [petition  or 
summons]  mentioned,  be,  and  the  same  is  hereby,  disposed  of  to  and 
vested  in  B.  [or  B.  and  C,  i.e.,  such  person  as  the  Court  shall  direct,  or 
if  A.  cannot  be  found  substitute  to  which  A.  would  now  be  solely 
entitled  if  now  living]. 

8.  Joint  Trustee  out  of  the  Jurisdiction,  or  not  found — Disposing 
of  Contingent  Right  in  Land — Sects.  26  (ii),  (b),  (c),  and  32. 

Order  that  the  contingent  right  to  which  A.  [Trustee  who  is  out 
of  the  jurisdiction,  or  cannot  be  found,  and  if  not  found  add  if  now  living] 
is  entitled  jointly  with  C.  and  D.  in  the  [petition  or  summons]  named, 
in  the  land,  subject  to  &c,  as  in  the  [petition  or  summons]  mentioned, 
be,  and  the  same  is  hereby,  disposed  of  to  and  vested  in  the  said  C. 
and  D.  [And  if  so,  together  with  E.  in  the  petition  [or  summons] 
named  [i.e.,  in  the  person  or  persons  so  jointly  entitled,  or  in  him  or  them 
together  with  any  other  person  or  persons}. 

9.  Joint  Trustee  not  found— Vesting  Mortgage — 
Sects.  26  (ii),  (b),  (c),  and  32. 

Order  that  the  land,  messuages,  hereditaments,  and  premises  com- 
prised in  the  indenture  of  mortgage  &c.,  vest  in  the  Petrs  [the  re- 
maining trustees]  alone  for  all  the  estate  and  interest  therein  which 
is  now  vested  in  the  Petrs  jointly  with  the  said  L.  M.  W.  [the  joint 
trustee  who  cannot  be  found],  but  subject  to  any  equity  of  redemption 
subsisting  therein  under  the  said  mortgage.  And  it  is  ordered  that 
the  right  to  sue  for  or  recover  the  sum  of  £ —  [or  the  moneys  secured 
by  the  said  mortgage  and  any  interest  in  respect  thereof]  vest  in  the 
Petrs  alone. — See  Dugmore  v.  Suffield,  North,  J.,  25  April,  1896, 
A.  2120 ;   1896,  W.  N.  50. 

For  similar  order  vesting  property  in  settlement,  soe  Re  Lees'  Settlement 
Trusts,  North,  J.,  18  July,  1896,  B.  2975  ;  [1896]  2  Ch.  508. 


10.  Vesting  Land,  where  uncertain  which  of  several  Trustees  sur- 
vived— Sects.  26  (iii),  and  32. 

Order  that  the  land  now  subject  to  &c.,  which  A.  and  B.,  both 
deceased  [Trustees  as  to  whom  it  is  uncertain  which  of  them  was  the 
survivor],  were  jointly  entitled  to  [or  possessed  of]  upon  trust,  as  in 
the  [petition  or  summons]  mentioned,  vest  in  C.  or  in  C.  and  D.  [i.e., 
in  such  person  or  persons  as  the  Court  shall  direct],  for  the  estate 
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therein  which  would  now  be  vested  in  the  survivor  of  them  the  said 
A.  and  B.  if  such  survivor  were  now  living. 

For  form  of  application,  see  D.  C.  P.  1071. 


11.  Vesting  Land  where  uncertain  whether  the  last-known  Trustee 
he  living  or  dead — Sects.  26  (iv)  and  32. 

Order  that  the  land  now  subject  to  &c.,  which  A.  [Trustee  last 
known  to  have  been  entitled  to  or  possessed  of,  but  as  to  whom  it  is  un- 
certain whether  he  he  living  or  dead]  is,  if  living,  entitled  to  or  possessed 
of  upon  trust,  as  in  the  [petition  or  summons]  mentioned,  vest  in  B. 
[or  in  B.  and  C,  i.e.,  in  such  person  or  persons  as  ike  Court  shall  direct], 
for  the  estate  therein  which  would  now  be  vested  in  A.  if  now  living. 


12.  Vesting  Land  where  Trustee  has  died  Intestate  without  an  Heir 
or  Personal  Representative,  or  where  it  is  uncertain  who  is  his 
Heir  or  Personal  Representative  or  Devisee — Sects.  26  (v) 
and  32. 

Order  that  the  land  now  subject  to  &c.,  which  A.  [Trustee  who  has 
died  intestate  as  to  such  land  without  an  heir  or  pers.  represve, 
or  has  died  and  it  is  uncertain  who  is  his  heir,  or  pers.  represve, 
or  devisee]  was  entitled  to  or  possessed  of  upon  trust,  as  in  the  [petition 
or  summons]  mentioned,  vest  in  B.  [or  in  B.  and  C.  &c.,  i.e.  (in  such 
person  or  persons  as  the  Court  shall  direct)],  for  the  estate  therein  which 
would  now  be  vested  in  the  said  A.  if  now  living. 

As  to  devolution  of  land  where  a  trustee  had  died  intestate  or  subsequently 
to  the  Conv.  Act,  1881,  s.  30,  v.  sup.  p.  1182. 


13.  Vesting  Land,  or  Contingent  Right  in  Land,  where  Trustee 
refuses  or  neglects  to  convey  for  Twenty-eight  Days  after  Re- 
quirement— Trustee  Act,  1893,  ss.  26  (vi)  and  32. 

Order  that  the  land  now  subject  to  &c.,  which  A.  [The  trustee,  who 
has  wilfully  refused  or  neglected  to  convey  the  said  land,  or  to  release 
the  contingent  right  to  which  he  is  entitled  in  the  said  land  for  the  space 
of  twenty-eight  days  after  having  heen  required  so  to  do  by  or  on  behalf 
of  the  person  entitled  to  require  a  conveyance  or  a  release]  is  solely  [or 
jointly  with  B.  and  C]  entitled  to  or  possessed  of,  or  entitled  to  a 
contingent  right  in,  upon  trust  as  in  the  [petition  or  summons]  men- 
tioned, vest  in  D.  [or  in  the  said  B.  and  C,  alone,  or  together  with  D.], 
for  the  estate  of  the  said  A.  [or  released  from  the  contingent  right  to 
which  the  said  A.  is  so  entitled]  therein. 
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14.  Releasing  or  Discharging  Contingent  Right  of  unborn  Persons 

in  Land — Sects.  27  and  32. 

Order  that  tlie  land  now  subject  to  &c.,  be  released  and  discharged 
from  the  contingent  right  to  which  the  same  is  subject,  in  any  un- 
born child  or  children  [or  issue]  of  &c.  who  upon  coming  into  existence 
would  in  respect  thereof  become  entitled  to  or  possessed  of  such  land 
upon  trust  as  in  the  [petition  or  summons]  mentioned. 

15.  Vesting  for  the  Estate  of  unborn  Persons  in  Land — Sects.   27 

and  32. 
Order  that  the  land  now  subject  to  &c.,  vest  in  A.  or  in  A.  and  B. 
[i.e.,  any  person  or  persons  the  Court  shall  direct]  for  the  estate  or 
estates  therein  of  which  any  unborn  child  or  children  [or  issue]  of  A. 
would  upon  coming  into  existence  be  entitled  to  or  possessed  of, 
upon  trust,  as  in  the  [petition  or  summons]  mentioned. 

16.  Vesting  Order  in  place  of  Conveyance  by  Heir  or  Devisee  of 
Heir,  &c.,  or  Personal  Representative  of  Mortgagee  of  Land — 
Sects.  29  {a),  (b),  (c),  (d),  (e),  and  32. 

Order  that  the  land  now  subject  to  &c.,  comprised  in  the  in- 
denture of  mortgage  dated  &c.  Ln  the  [petition  or  summons]  mentioned, 
whereof  A.,  deceased,  was  mortgagee  [The  mortgagee  (a)  whose  heir, 
or  pers.  represve,  or  devisee  is  out  of  the  jurisdiction  of  the  Court,  or 
cannot  be  found  ;  or  (6)  whose  heir,  or  pers.  represve,  or  devisee,  upon 
demand  made  by  or  on  behalf  of  the  person  entitled  to  require  a  conveyance 
of  the  land,  has  stated  in  writing  that  he  will  not  convey,  or  does  not 
convey,  the  same,  for  the  space  of  twenty-eight  days  next  after  a  proper 
deed  for  conveying  the  land  has  been  tendered  to  him  by  or  on  behalf  of 
the  person  so  entitled  ;  or  (c)  where  it  is  uncertain  which  of  several  devisees 
of  the  mortgagee  was  the  survivor  ;  or  (d)  where  it  is  uncertain  as  to  the 
survivor  of  several  devisees  of  the  mortgagees,  or  as  to  the  heir  or  pers. 
represve  of  the  mortgagee  whether  he  is  living  or  dead  ;  (e)  or  where  there 
is  no  heir  or  pers.  represve  to  a  mortgagee  who  has  died  intestate  as  to 
the  land,  or  where  the  mortgagee  has  died  and  it  is  uncertain  who  is  his 
heir,  or  pers.  represve,  or  devisee],  vest  in  B.  [or  in  E.  and  F.  &c.,  i.e.,  in 
such  person  or  persons  as  the  Court  shall  direct]  for  the  estate  therein 
which  would  now  be  vested  in  the  said  A.  [or  C,  or  C.  and  D.,  the 
last  person  or  persons  hnown  to  have  been  mortgagee  or  mortgagees, 
describing  him  or  them  as  the  heir,  pers.  represve  or  represves,  devisee,  or 
devisees,  &c.,  as  the  case  may  be]  if  now  living  [or  if  the  person  or 
persons  now  seised  are  ascertained  for  the  estate  of  &c.,  i.e.,  such 
person  or  persons,  naming  him  or  them,  therein]. 

By  sect.  29,  it  is  to  be  shown  that  the  money  due  in  respect  of  the  mort- 
gage has  been  paid  to  the  person  entitled  thereto,  or  that  the  order  is  made 
by  Iiis  consent,  and  that  the  mortgagee  has  not  entered  into  possession  ;  but 


II 9  6  Trustees.  [chap.  xli. 

see  notes  of  this  section,  inf.  p.  1209  ;  and  the  Vend,  and  P.  Act,  1874,  s.  4, 
V.  Slip.  p.  1182. 

Where  the  mortgagee  has  died  since  31st  Decemter,  1881,  freehold  lands 
on  mortgage  will  devolve,  under  sect.  30  of  the  Conveyancing  Act,  1881 
(v.  sup.  p.  1182),  on  his  legal  pers.  represve  or  represves  as  if  such  lands  were 
chattels ;  but  copyholds,  vested  in  any  tenant  on  the  court  rolls,  are,  by  sect. 
88  of  the  Copyhold  Act,  1894  (57  &  58  V.  c.  46),  excepted  from  the  operation 
of  sect.  30  of  the  Act  of  1 881 ;  and  where  the  death  has  occurred  subsequently 
to  1st  January,  1898,  the  provisions  of  the  Land  Transfer  Act,  1897  (60  &  61 
V.  c.  65),  V.  sup.  p.  1182,  are  applicable. 

17.  Vesting  in  Executors  of  Mortgagee  Legal  Estate  in  Copyholds 
outstanding  in  Infant  Heir — 50  <&  51  V.  c.  73,  s.  45,  and 
Trustee  Act,  1893,  s.  29. 

And  it  appearing  by  &c.,  tliat  the  Petrs  {or  applicants)  A.  and  B., 
as  exors  of  the  vsrill  of  G-.  H.  [tenant  admitted  on  the  court  rolls'],  are 
beneficially  interested  in  the  moneys  secured  by  the  mortgages,  dated 
&c.,  and  that  the  Petr  {or  applicant)  C.  is  an  infant,  and,  as  the 
teir-at-law  of  the  said  G.  H.,  is,  under  and  by  virtue  of  the  mort- 
gages hereinafter  mentioned,  a  mortgagee  of  the  land  comprised 
therein  ;  Order  that  the  copyhold  land  and  hereditaments  comprised 
in  the  said  several  mortgages  by  conditional  surrenders  dated  &c., 
vest  in  the  Petrs  {or  applicants)  A.  and  B.  for  all  the  estate  of  the 
infant  Petr  {or  applicant)  C.  therein. — Following  Re  Franhlyn, 
Stirling,  J.,  17  Nov.  1888,  A.  1620  ;  S.  G.,  1888,  W.  N.  217,  modified 
by  Trustee  Act,  1893,  s.  29. 

The  testatrix  in  this  case  died  on  the  28th  of  October,  1887,  leaving  a  will 
devising  all  her  property,  but  not  devising  estates  vested  in  her  own  mort- 
gagee.   There  was  no  custom  of  descent  in  the  manor. 

18.  Persons  appointed  to  convey  Land,  or  release  or  dispose  of 

Contingent  Right  therein — Sect.  33. 

This  Court  or  the  Judge  doth  hereby  appoint  A.,  of  &c.,  to  convey 
the  land  now  subject  to  &c.  [tahe  appropriate  words  from  Forms  1,  5, 
9, 10,  11,  15, 16,  17,  sup.]  [or  to  release  or  dispose  of  the  contingent 
right  of  &c.  take  appropriate  ivords  from  Forms  2,  3,  4, 14,  sup.] ; 
And  it  is  ordered  that  the  said  A.  convey  [or  release,  or  dispose  of] 
the  same  accordingly.  And  see  Forms  in  Section  XII.  inf.  pp.  1221 
et  seq.,  and  note,  p.  1210. 

For  forms  of  application,  see  D.  C.  F.  665,  1072,  1074. 

19.  Vesting  Copyhold  or  Customary  Land — Sect.  34. 

And  a.,  in  the  petition  or  summons  named,  the  lord  of  the  manor 
of  &c.,  whereof  the  land  subject  to  &c.  hereinafter  mentioned  [or 
such  parts  of  the  land  hereinafter  mentioned  as  is  of  copyhold  or 
customary  tenure]  are  holden,  having  in  writing  consented  [or  by 
his  counsel  or  solicitors  consenting]  to  this  order  [If  so,  appoint 
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new  trustee,  Form  1,  inf.  p.  1172],  Order  ttat  the  said  copyhold  [or 
customary]  land  vest  in  the  said  B.  [new  trustee]  for  all  the  estate 
therein  which  would  now  be  vested  in  the  said  C.  and  D.  [disclaiming 
trustees]  if  they  had  accepted  the  trusts  of  the  said  will. — And  see 
note  to  sect.  34,  inf.  p.  1210. 

For  orders  vesting  copyholds,  see  Ee  Sanders,  V.-C.  W.,  3  Aug.  1853, 
B.  1274  ;  Exp.  Garter,  V.-C.  W.,  22  July,  1853,  A.  1552  ;  Be  Hey,  9  Ha.  221 ; 
Be  Boyce,  4  D.  J.  &  S.  210. 

For  order  appointing  new  trustees,  one  of  the  trustees  named  in  the  will 
having  died  without  having  acted,  and  the  other  two  having  disclaimed, 
and  that  copyholds  vest,  without  consent  of  the  lord,  for  the  estate  which 
would  have  vested  in  the  trustees  named  in  the  will  had  they  accepted  the 
trusts,  see  Be  Hurst,  V.-C.  W.,  20  Dee.  1855,  A.  403  ;  and  see  Be  Fliicroft, 
1  Jur.  N.  S.  418  ;  Paterson  v.  P.,  2  Eq.  31.  And  see  the  order  as  varied  on 
appeal,  S.  C,  sub  nom.  Bristow  v.  Booth,  L.  R.  5  C.  P.  80. 

For  form  of  consent  of  lord  of  manor,  see  D.  C.  F.  1080. 

20.  Testing  CopyJiolds  Covenanted  to  be  surrendered  to   Uses  of 

Settlement — Death  of  Covenantor. 

Order  that  the  copyhold  hereditaments  comprised  in  and  cove- 
nanted to  be  surrendered  by  the  above-mentioned  indenture  of  settle- 
ment, dated  &c.,  vest  in  the  Petr  {or  applicant)  C.  upon  the  trusts  of 
the  said  indenture  for  all  the  estate  of  the  Petr  {or  applicant)  A.  B., 
as  customary  heir  of  G.  H.  as  aforesaid. — Re  Bradley's  Settlement, 
Chitty,  J.,  28  Nov.  1885,  A.  1670 ;  S.  G.,  54  L.  T.  43  ;  34  W.  R.  148. 

21.  Vesting  Copyholds  for  Estate  of  the  Customary  Heir  of  the 
Devisee  of  Trust  Estates,  the  Devisees  in  Trust  of  such  Devisee 
having  disclaimed. 

Appoint  F.  H.  sole  trustee  of  the  will  of  C.  H.  [the  original  testator] 
in  substitution  for  W.,  deceased,  who  as  devisee  of  trust  estates  of 
F.,  who  survived  S.,  his  co-trustee  under  the  wUl  of  the  said  C.  H., 
became  sole  trustee  under  the  said  will  of  C.  H. ;  And  it  is  ordered 
that  the  land  subject  to  the  trusts  of  the  said  will  of  the  said  C.  H.  vest 
in  the  said  F.  H.  for  the  estate  which,  by  reason  of  the  disclaimer 
of  the  devisees  in  trust  of  the  said  W.,  has  become  vested  in  his 
customary  heir. — Re  Hudson,  V.-C.  H.,  20  Dec.  1876,  A.  2168,  penned 
by  the  V.-C. 

The  right  of  the  lord  of  the  manor  to  one  or  more  fines  in  cases  of  vesting 
copyholds  under  the  Trustee  Acts  has  been  held  to  depend  on  the  estate 
selected  by  the  Court  to  be  vested  in  the  new  trustee,  so  that  an  order 
vesting  the  land  for  all  the  estate  and  interest  of  a  deceased  trustee  would 
only  entitle  the  lord  to  one  fine  as  upon  a  conveyance  by  the  deceased 
trustee  in  his  lifetime  :  see  Bristow  v.  Booth,  L.  R.  5  C.  P.  80  ;  Lewin,  263, 
852.  In  order  that  the  rights  of  the  lord  may  not  be  prejudiced  in  his 
absence,  the  proper  form  of  order  will  be,  as  above,  to  vest  the  copyholds 
in  the  new  trustee  for  the  estate  of  the  customary  heir  or  other  person 
entitled  to  claim  admission  at  the  date  of  the  order. 
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If  the  sole  surviving  trustee  died  after  the  31st  December,  1881,  the 
above  form  will  require  modification ;  and  if  he  was  not  tenant  on  the 
court  rolls  (Copyhold  Act,  1894,  s.  88,  v.  sup.  note  to  Form  No.  16),  the 
form  will  be  inapplicable,  as  sect.  30  of  the  Conveyancing  Act,  1881,  will 
then  apply. 


22.  Where  Bank  Officer  is  appointed  to  transfer  Stock — Sect.  35  (2}. 

Recitals  as  in  orders  vesting  the  right  to  transfer  stock — [Forms 

23,  24,  25,  26,  29,  30,  32,  and  34,  inclusive,  inf.]  ;  Order  that  the 
Secretary  or  Deputy  Secretary,  or  Accountant-General  for  the  time 
being  of  the  Governor  and  Co.  of  the  Bank  of  England,  transfer  the 
said  [Consols]  into  the  name  [or  names]  of  the  said  B.  [or  B. 
and  C,  If  as  trustees,  to  be  held  by  them  upon  the  trusts  of  the  said 
indenture  or  will ;  If  so,  And  it  is  ordered  that  the  right  to  receive 
any  dividends  now  due,  or  to  accrue  due,  on  the  said  (Consols)  until 
the  transfer  thereof,  vest  in  the  said  B.,  or  B.  and  C.]. — And  see 
p.  1212. 

For  order  under  sects.  20  and  23  of  the  Trustee  Act,  1852  (now  repre- 
sented by  sect.  35  (1),  (i),  (ii),  (a),  (b),  (c),  (d),  (e),  (iii)  and  (2)  of  the  Trustee 
Act,  1893),  for  Bank  officer  to  lodge  stock  and  dividends  in  Court 
pursuant  to  decree,  the  Deft  neglecting  to  obey  it,  and  being  out  of  tlie 
jurisdiction,  see  Keedwell  v.  Coolce,  V.-O.  K.  B.,  28  March,  1851,  A.  713. 

For  order  under  same  sections  directing  the  Bank  officer  to  lodge  in 
Court,  in  the  matter  of  the  trusts  of  a  testator's  will,  stock  standing  in  the 
name  of  a  sole  trustee  out  of  the  jurisdiction,  and  that  an  annual  allowance 
be  raised  thereout  for  infants'  maintenance,  see  Ee  Jackson,  V.-C  S.,  24 
March,  1861,  A.  1064. 

For  form  of  application,  see  D.  C.  F.  1075. 


23.  Vesting  Right  to  transfer  Stock,  Joint  Trustee  being  out  of  the 
Jurisdiction,  or  not  found,  or  it  being  uncertain  whether  he  is 
alive  or  dead,  or  where  he  is  an  Infant — Sect.  35  (1)  (ii)  (a),  (b), 
(0),  (iii),  (3),  (4),  (5). 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that 
under  the  indenture  dated  &c.  [or  the  will  of  &c.],  A.  and  B.  are 
jointly  entitled  with  C,  who  is  out  of  the  jurisdiction  of  this  Court 
[or  cannot  be  found,  or  concerning  whom  it  is  uncertain  whether  he 
be  living  or  dead,  or  who  is  an  infant],  to  the  Consols  standing  in  their 
names  iii  tlie  books  of  the  Bank  of  England  by  the  description  of  &c., 
upon  trust,  as  in  the  [petition  or  summons]  mentioned,  and  that  the 
Petrs  [or  applicants]  are  beneficially  interested  in  [or  have  been  duly 
appointed  trustees  of]  the  said  (Consols),  Order  that  the  right  to 
transfer  the  said  (£ —  Consols)  [or  to,  or  and  to  receive  any  dividends 
now  due  and  to  accrue  due  on  the  said  Consols]  vest  in  the  said  A. 
and  B.  [or  in  the  said  A.  and  B.  together  with  D.,  i.e.,  in  the  ferson 
or  persons  jointly  entitled,  or  in  him  or  them  together  with  any  other 
person  the  Court  may  appoint] ;    And  it  is  ordered  that  the  said 


SECT.  XI.]     Vesting  of  Trust  Property,  do.  1199 

A.  and  B.  do  transfer  the  said  (Consols)  into  tlieir  own  names,  to  be 
held  by  them  upon  the  trusts  of  the  said  indenture  [or  will]. 

For  forms  of  ^plication,  see  D.  C.  F.  1074. 


24.  The  like— Sole  Trustee— Sect.  35  (1)  (ii)  (a),  (b),  (c),  (iii)  (5). 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that 
under  the  indenture  dated  &o.  [or  the  will  of,  &c.J,  A.,  in  the  [petition 
or  summons]  named,  who  is  out  of  the  jurisdiction  of  this  Court  [or 
cannot  be  found,  or  concerning  whom  it  is  uncertain  whether  he  be 
living  or  dead,  or  who  is  an  infant],  is  entitled  to  the  £ —  (Consols) 
standing  in  his  name  in  the  books  of  the  Bank  of  England  by  the  de- 
scription of  &c.,  as  sole  trustee  thereof,  as  in  the  [petition  or  summons] 
mentioned,  and  that  the  Petrs  or  applicants  are  beneficially  interested 
in  the  said  (Consols) ,  Order  that  the  right  to  transfer  the  said  (Consols) 
[or  to,  or  and  to  receive  any  dividends  now  due  or  to  accrue  due  on 
the  said  (Consols)]  vest  in  B.  [or  in  B.  and  C,  i.e.,  any  person  or 
persons  the  Court  shall  appoint ;  And  if  as  trustees  add] ;  And  it  is 
ordered  that  the  said  B.  [or  B.  and  C]  do  transfer  the  said  (Consols) 
into  their  own  names  to  be  held  by  them  upon  the  trusts  of  the  said 
indenture  [or  wOl]. 

The  direction  that  the  trustees  transfer  stock  into  their  own  names  (see 
Trustee  Act,  1893,  s.  35  (5))  should  be  added  wherever  the  right  to  transfer 
is  vested  in  trustees,  to  be  held  in  trust.  As  to  the  form  of  the  Bank 
orders,  and  the  order  in  which  the  allegations  should  be  introduced,  v.  inf. 
p.  1207. 

For  order  vesting  freehold  and  leasehold  lands  and  chief  rents  and  the 
right  to  transfer  stock  and  various  railway,  banking,  and  waterworks  com- 
panies' shares  in  two  trustees  (the  third  being  of  unsound  mind),  and  that 
they  exercise  it  by  transferring  the  shares  into  the  names  of  themselves  and 
a  third  trustee  who  had  been  appointed,  see  Re  Edelsten,  C.  A.,  27  July,  1876, 
A.  1572. 

Where  the  fund  was  invested  in  securities  not  authorized  by  the  deed,  the 
direction  under  sect.  35  (3)  and  (4)  of  Trustee  Act,  1893),  for  the  new 
trustees  to  transfer  the  securities  into  their  own  names  was  omitted  :  Re 
Peacock,  14  Ch.  D.  212,  C.  A. ;  50  L.  J.  Ch.  280.     Form  3,  p.  1175. 


25.  The  like — Stock  in  the  Names  of  two  Trustees  and  a  Cestui  que 
Trust  (a  Woman  since  married) — Sect.  35  (ii)  (b). 

After  reciting  that  the  Petr  C.  is  a  trustee  jointly  with  L.  of  £— 
Consols  standing  in  their  names  and  in  the  name  of  the  Petr  J.,  now 
the  wife  of  the  Petr  R.,  and  that  the  said  L.  is  out  of  the  jurisdiction  ; 
and  that  the  Petrs  J.,  R.,  and  E.  are  entitled  to  the  said  Consols,  as 
trustees  of  the  settlement  made  on  the  marriage  of  the  Petrs  J.  and 
R. — Order  that  the  right  to  transfer  the  said  £ —  Consols  vest  in  the 
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said  C.  and  the  said  J.  and  R. ;  And  it  is  ordered  that  the  said  C,  J., 
and  E.  do  transfer  the  same  into  the  names  of  the  said  J.,  R.,  and  E., 
upon  the  trusts  of  the  said  indenture  of  settlement  &c. — Re  Lonsdale, 
V.-C.  S.,  12  Dec.  1853,  B.  226. 

N.B. — ^This  form  was  settled  with  the  Bank  of  England  solrs. 

For  decree  declaring  the  trust  in  the  settlement  in  favour  of  Pit's  children 
void,  as  too  remote,  and  Pit,  in  the  events  which  had  happened,  absolutely 
entitled  to  the  stock  comprised  in  the  trust ;  and,  one  of  the  trustees  being 
abroad,  vesting  the  right  to  transfer  it  in  the  co-trustee,  and  directing  him 
to  transfer  it  to  the  Pit,  see  Simpson  v.  Spraggett,  V.-C.  W.,  2  May,  1857, 
B.  1164. 

For  order  vesting  the  right  to  transfer  stock  standing  in  the  names  of  two 
trustees,  one  of  whom  was  out  of  the  jurisdiction,  in  the  other  alone,  and 
directing  him  to  raise  thereout  a  sum  paid  for  legacy  duty,  and  to  transfer 
the  residue  into  Court,  without  prejudice  to  any  question,  see  ToUemache  v. 
T.,  V.-C,  W.,  16  Feb.  1861,  B.  277. 


26.  Vesting  Order — Securities — Executors  having  proved  the  Will  in 
Scotland  refusing  to  prove  here — One  resident  in  Scotland,  the 
other  resident  in  England,  but  refusing  to  transfer  after  Request 
—Sect.  35  (ii)  (b),  (d),  (5). 

And  it  appearing  to  the  satisfaction  of  the  Court  {or  Judge)  that  the 
debenture  No.  928  of  the  Investment  Co.,  Limited,  for  £ —  is  standing 
in  the  name  of  X.  as  survivor  in  a  joint  account  with  B.,  deceased, 
and  that  £ —  stock  of  the  &c.  Railway  Co.  is  standing  in  the  names 
of  the  said  B.  and  X.  as  exors  of  H.  in  the  books  of  the  respective  cos., 
and  that  E.  and  G.,  the  persons  entitled  to  take  out  representation  in 
England  to  the  estate  of  the  said  X.,  have  refused  to  take  out  such 
representation,  and  that  the  said  E.  is  resident  in  Scotland  out  of  the 
jurisdiction  of  this  Court,  and  that  the  said  G.  has  refused  to  transfer 
the  said  debenture  stock,  according  to  the  direction  of  the  persons 
[absolutely]  entitled  thereto  for  the  space  of  twenty-eight  days  next 
after  a  request  in  writing  for  that  purpose  has  been  made  to  him  by 
the  Petrs  (or  applicants),  and  that  the  Petrs  (or  applicants)  have  been 
appointed  trustees  of  the  will  of  the  said  H.,  Order  that  the  right  to 
transfer  the  — ,  secured  by  the  said  debenture  No.  &c.  of  the  In- 
vestment Co.,  Limited,  standing  in  the  name  of  X.  as  survivor,  in 
a  joint  account  with  B.  in  the  books  of  the  said  co.,  and  £ —  stock 
of  the  &c.  Railway  Co.,  standing  in  the  names  of  the  said  B.  and  X., 
as  executors  of  H.,  in  the  books  of  the  said  co.,  and  to  receive  the 
dividends  now  due,  and  to  accrue  due  thereon,  vest  in  the  Petrs  (or 
applicants) ;  And  it  is  ordered  that  the  Petrs  (or  applicants)  do  transfer 
the  said  debenture  and  stock  into  their  own  names  accordingly. — 
Petrs  (or  applicants)  to  be  at  liberty  to  raise  and  pay  costs  out  of 
estate  of  H.— -Re  Trubee,  North,  J.,  19  May,  1892,  B.  B.  684  ;  [1892] 
3  Ch.  55. 
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27.  Testing  Chose  in  Action,  where  Joint  Trustee  is  owl  of  Juris- 
diction, or  not  found,  or  it  is  uncertain  whether  he  be  alive  or 
dead— Sect.  35  (1)  (ii)  (b),  (c),  (iii)  (b). 

Oedee  that  the  right  to  sue  for  or  recover  the  sum  [or  any  interest 
in  respect  of  the  sum]  of  £ —  secured  by  &c.,  to  which  A.  and  B.  are 
under  the  indenture  dated  &c.  [or  the  will  of  &c.],  jointly  entitled 
with  C.  [The  trustee  who  is  out  of  the  jurisdiction  of  this  Court,  or  cannot 
be  found,  or  concerning  whom  it  is  uncertain  whether  he  is  living  or  dead], 
upon  trust,  as  in  the  [petition  or  summons]  mentioned  [and  any 
interest  in  respect  thereof],  vest  in  the  said  A.  and  B.  [or,  if  so,  and 
in  D.,  i.e.,  in  the  /person  or  persons  jointly  entitled,  or  in  him  or  them, 
jointly  with  any  other  person  the  Court  shall  appoint]. 

For  form  of  application,  see  D.  C.  F.  1075. 

28.  Same— Sole  Trustee— Sect.  35  (1)  (ii)  (b),  (c),  (iii). 

Oedee  that  the  right  to  sue  for,  or  recover,  the  sum  [or  any  interest 
in  respect  of  the  sum]  of  £ —  secured  by  &c.,  to  which  A.  [The  trustee 
out  of  the  jurisdiction  &c..  Form  27,  sup.]  is  under  the  indenture  dated 
&c.  [or  the  will  of  &c.]  entitled,  as  sole  trustee  thereof,  as  in  the 
[petition  or  summons]  mentioned  [and  any  interest  in  respect 
thereof],  vest  in  B.  [or  B.  and  C.  &o.,  i.e.,  in  such  person  or  persons  as 
the  Court  shall  appoint]. 

29.  Vesting  Right  to  transfer  Stock  where  Sole  Trustee  neglects  or 
refuses  to  transfer  after  request— Sect.  35  (1)  (ii)  (d),  (3), 
(4),  (5). 

And  it  appearing  to  the  satisfaction  of  the  Court  {or  Judge)  that 
A.,  who,  under  the  indenture,  dated  &c.  [or  the  will  of  &c.],  is  sole 
trustee  of  the  £ —  (Consols)  standing  in  his  name  in  the  books  of  the 
Bank  of  England,  by  the  description  of  &c.,  has  neglected  [or  refused] 
to  transfer  the  said  Consols  [or  to,  or  and  to  receive  the  dividends  or 
income  thereof]  according  to  the  direction  of  &c.,  the  person  [or 
persons]  absolutely  entitled  thereto,  for  the  space  of  twenty-eight  days 
next  after  a  request  in  writing  for  that  purpose  has  been  made  to 
him  by  the  said  person  [or  persons],  and  that  the  Petrs  {or  applicants) 
are  beneficially  interested  in  [or  have  been  duly  appointed  trustees 
of]  the  said  Consols  ;  Order  that  the  right  to  transfer  the  said  Consols 
[or  to,  or  and  to  receive  any  dividends  now  due  or  to  accrue  due  on 
the  said  Consols]  vest  in  B.  [or  in  B.  and  C,  i.e.,  in  such  person  or 
persons  as  the  Court  shall  appoint :  And  if  as  trustee  or  trustees  add] ; 
And  it  is  ordered  that  the  said  B.  [or  B.  and  C]  do  transfer  the  said 
(Consols)  into  his  [or  their]  own  name  [or  names],  to  be  held  by 
him  [or  them]  upon  the  trusts  of  the  said  indenture  [or  will]. 
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30.  Vesting  Right  to  transfer  Stock  where  Joint  Trustee  neglects  or 
refuses  to  transfer  after  request— Sect.  35  (1)  (ii)  (d),  (3),  (4),  (5). 

And  it  appearing  to  the  satisfaction  of  the  Court  (or  Judge)  that  A. 
and  B.  in  the  petition  (or  summons)  named  are,  under  the  indenture 
dated  &c.  [or  the  will  of  &c.],  trustees  of  the  £ —  (Consols)  standing 
in  the  name  of  &c.,  in  the  books  of  the  Bank  of  England  by  the 
description  of  &c.,  and  that  the  said  A.  has  neglected  &c.  [Form  29, 
suf.].  Order  that  the  right  to  transfer  the  said  (Consols)  [or  to,  or 
and  to  receive  any  dividends  now  due  or  to  accrue  due  on  the  said 
(Consols)]  vest  in  the  said  B.  alone  [or  in  the  said  B.,  and  in  C.  &c., 
i.e.,  in  the  other  trustee  or  trustees,  or  in  him  or  them  and  any  other 
person  or  persons  whom  the  Court  shall  appoint  jointly  with  him  or 
them] ;  And  it  is  ordered  that  the  said  B.  [or  B.  and  C]  do  transfer 
the  said  Consols  into  his  [or  their]  own  name  [or  names],  to  be  held  by 
him  [or  them]  upon  the  trusts  of  the  said  indenture  [or  wUl]. 

31.  Vesting  Chose  in  Action,  where  sole  Trustee,  or  one  of  the 
Trustees,  neglects  or  refuses  to  sue  after  request — Sect.  35  (1) 
(ii)  (d),  (3),  (4),  (5). 

Order  that  the  right  to  sue  for  or  recover  the  sum  [or  any  interest 
in  respect  of  the  sum]  of  £ — ,  secured  by  &c.,  of  which  A.  [the  trustee 
who  has  neglected,  or  refused,  to  sue  for  or  recover  such  chose  in  action,  or 
any  interest  in  respect  thereof,  according  to  the  direction  of  the  person 
absolutely  entitled  thereto  for  the  space  of  twenty-eight  days  next  after  a 
request  in  writing  has  heen  made  to  him  for  that  purpose  hy  such  person] 
is  under  the  indenture  dated  &c.  [or  the  will  of  &c.],  sole  trustee  [or 
trustee  jointly  with  B.  and  C],  as  in  the  petition  [or  summons] 
mentioned,  [and  any  interest  in  respect  thereof],  vest  in  D.  [or  m.  the 
said  B.  and  C.  alone,  or  in  the  said  B.  and  C.  and  in  E.,  i.e.,  in  such 
person  or  persons  as  the  Court  shall  appoint ;  And  if  so,  to  be  held  by 
him  [or  them]  upon  the  trusts  of  the  said  indenture  [or  will]. 


32.  Vesting  Right  to  Transfer  Stock  standing  in  the  Name  of  a 
Deceased  Person— Sect.  35  (1)  (ii)  (b),  (c),  (d),  (e),  (3),  and  (4). 

And  it  appearing  to  the  satisfaction  of  the  Court  or  Judge  that  £ — 
(Consols)  are  standing  in  the  sole  name  of  A.,  deceased,  in  the  books 
of  the  Bank  of  England,  by  the  description  of  &c.,  and  that  B.,  the 
pers.  represve  of  the  said  A.,  is  out  of  the  jurisdiction  of  this  Court 
[or  cannot  be  found,  or  that  it  is  uncertain  whether  B.,  the  pers. 
represve  of  &c.,  is  living  or  dead,  or  that  B.  &c.  has  neglected,  or 
refused  to  transfer  such  stock,  or  to,  or  and  to  receive  the  dividend 
or  income  thereof,  according  to  the  direction  of  &c.,  the  person  [or 
persons]  absolutely  entitled  thereto,  for  the  space  of  twenty-eight 
days  next  3,f1;er  a  request  ia  writing  for  that  purpose  has  been  made 
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to  him  by  the  said  &c.,  or,  under  sect.  35  (1)  (ii)  (e),  after  au  order  of 
this  Court  for  that  purpose  has  been  served  on  him],  and  that  the 
Petrs  or  applicants  are  beneficially  interested  in  [or  have  been  duly 
appointed  trustees  of]  the  said  Consols ;  Order  that  the  right  to 
transfer  the  said  (Consols)  or  to,  or  and  to  receive  any  dividends  now 
due  or  to  accrue  due  on  the  said  Consols  vest  in  C.  [or  C.  and  D.,  i.e., 
in  any  such  person  a^  the  Court  shall  appoint] ;  And  it  is  ordered 
that  the  said  C.  [or  C.  and  D.]  do  transfer  the  said  Consols  into  his 
[or  their]  own  name  [or  names],  to  be  held  by  him  [or  them]  upon 
the  trusts  of  &c. 


33.  Vesting  Right  to  transfer  Stock  standing  in  the  Names  of  Infants 
beneficially  interested  and  in  name  of  a  Second  Person. 

And  it  appearing  to  the  satisfaction  of  the  Court  that  the  Petr 
C.  A.  T.  Z.  is  jointly  entitled  with  the  Petr  [boy],  who  is  an  infant,  to 
the  sum  of  £ — ■  Consols  standing  in  their  names  in  the  books  of  the 
Bank  of  England  (by  the  description  of  &c.)  upon  a  trust  within  the 
meaning  of  the  Trustee  Act,  1893,  and  that  the  said  [boy]  is  bene- 
ficially interested  in  the  said  Consols ;  And  it  also  appearing  that 
the  said  C.  A.  T.  Z.  is  jointly  entitled  with  the  Petr  [girl]  who  is 
an  infant,  to  the  sum  of  £ —  Consols  standing  in  their  names  in  the 
books  of  the  Bank  of  England  (by  the  description  of  &c.)  upon  a 
trust  within  the  meaning  of  the  Trustee  Act,  1893,  and  that  the  said 
[girl]  is  beneficially  interested  in  the  said  Consols ;  Order  that  the 
right  to  transfer  the  said  sum  of  £ —  Consols  now  standing  in  the 
names  of  [C.  A.  T.  Z.  and  the  boy]  and  the  said  sum  of  £ —  Consols 
now  standing  in  the  names  of  [C  A.  T.  Z.  and  thegirl]  respectively, 
and  to  receive  the  interest  which  has  already  accrued  due  and  remains 
unreceived  and  also  the  interest  which  may  hereafter  accrue  on  such 
Consols  prior  to  the  lodgment  thereof  hereinafter  directed,  vest  in  the 
Petr  M.  W. ;  And  it  is  ordered  that  the  Petr  M.  W.  do  lodge  the 
said  several  sums  of  £ —  Consols  in  Court  as  directed  in  the  Lodgment 
and  Payment  Schedules  hereto  respectively  ;  And  it  is  ordered  that 
the  said  several  sums  of  Consols  be  dealt  with  as  directed  in  the  said 
Schedules  the  Petr  M.  W.  by  her  counsel  undertaking  to  apply  the 
said  interest  accrued  due  and  unreceived  and  the  interest  by  the  said 
Schedules  respectively  directed  to  be  paid  to  her  for  the  education 
and  maintenance  of  the  said  infant  Petrs. — [Add  Lodgment  and  Pay- 
ment Schedules]. — Re  Dehaynin  Infants,  [1910]  1  Ch.  223,  C.  A., 
following  Re  Harwood  (1882),  20  Ch.  D.  536 ;  and  see  also  Re  Packman, 
Bates  V.  Packman,  20  June,  1894,  North,  J.,  where  a  similar  vesting 
order  was  made  for  the  purpose  only  of  transfer  into  Court. 

In  Be  Dehaynin  Infants  the  Court  of  Appeal  directed  that  the  petition 
should  be  amended  by  entitling  it  "  In  the  matter  of  the  Infants'  Property 
Act,  1830." 
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34.  Vesting  Right  to  transfer  Stock  where  Person  neglects  to  transfer 
Twenty-eight  days  after  Order  served — Sect.  35  (1)  (ii)  (e), 
(3),  (4). 

And  it  appearing  to  the  satisfaction  of  the  Court  (or  Judge)  that 
A.  has  neglected  [or  refused]  to  transfer  [or  to,  or  and  to  receive  the 
dividends  or  income  of]  the  £ —  (Consols)  standing  in  the  name  of 
&c.  in  the  books  of  the  Bank  of  England,  for  the  space  of  twenty- 
eight  days  next  after  an  order  of  the  Court  for  that  purpose  has  been 
served  on  him,  and  that  the  Petrs  or  applicants  are  beneficially 
interested  in  [or  have  been  duly  appointed  trustees  of]  the  said 
(Consols)  ;  Order  that  the  right  of  the  said  A.  to  transfer  the  said 
(Consols)  [or  to,  or  and  to  receive  any  dividends  now  due  and  to  accrue 
due  on  the  said  Consols],  vest  in  B.  [or  in  B.  and  C,  i.e.,  in  such  person 
or  persons  as  the  Court  shall  appoint  ;  Direction  to  transfer,  or,  if  by 
the  Bank  officer,  see  Form  22,  p.  1198]. 

For  order  by  the  Court  of  Appeal,  under  13  &  14  V.  c.  60,  s.  20,  and 
15  &  16  V.  c.  55,  s.  4  (now  under  sect.  35  (I),  (2)),  directing  Bank  officer  to 
join  with  one  trustee  in  transfer  of  Consols  into  Court  in  the  place  of  another, 
who  had  refused  to  sell  part,  and  transfer  the  residue,  for  twenty-eight  days 
after  service  of  an  order  for  that  purpose,  see  Henderson  v.  Eason,  20  July, 
1853,  A.  1446  ;  but  see  notes,  inf.  pp.  1210  et  seq. 

35.  Vesting  Stock  in  new  Liquidator. 

And  it  appearing  that  F.,  formerly  of  &c.,  late  the  ofiicial  liquidator 
of  the  said  co.,  is  absent  beyond  seas,  and  is  out  of  the  jurisdiction 
of  this  Court,  and  that  the  said  F.  is  a  trustee  of  the  £ —  Consols, 
hereinafter  mentioned  upon  a  trust  within  the  meaning  of  (the 
Trustee  Act,  1893),  and  that  the  said  B.,  as  such  oificial  liquidator  as 
aforesaid,  is  trustee  of  the  said  sum  of  Consols  which  forms  part  of 
the  assets  of  the  C.  Co.,  Limited. — Order  that  the  right  to  transfer, 
the  £ —  Consols,  standing  in  the  books  of  the  Bank  of  England  in  the 
name  of  F.,  of  &o.,  as  such  official  liquidator  of  the  C.  Co.,  Limited, 
as  aforesaid,  and  to  receive  any  dividends  now  due  and  to  accrue  due 
on  the  said  £ —  Consols,  vest  in  the  said  B.  ;  And  it  is  ordered  that 
the  said  B.  do  transfer  the  said  £ —  Consols  into  his  own  name  as 
official  liquidator  of  the  C.  Co.,  Limited,  upon  a  request  signed  by 
the  Master,  and  countersigned  by  the  said  B. — Re  The  Crown  Co- 
operative Society,  Limited,  Chitty,  J.,  30  Nov.  1881,  A.  2318. 

36.  Vesting  Right  to  transfer  Stock — One  Trustee  a  Criminal 
Lunatic— Trustee  Act,  1850,  s.  5 ;  Lunacy  Act,  1890,  ss.  136, 
340,  342. 

Upon  the  application  by  &c.  of  [sane  trustee]  and  upon  hearing 
counsel  for  the  Bespondent  [new  trustee]  and  the  above-named  R. 
by  &c.,  the  person  appointed  by  an  order  dated  &c.  and  made  in 
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the  secondly  mentioned  matter  to  exercise  such  of  the  powers  of  a 
committee  of  his  estate  as  thereby  directed  ;  and  upon  reading  &c.  ; 
And  it  appearing  that  the  said  R.  is  a  criminal  lunatic  and  is  a  lunatic 
or  person  of  unsound  mind  within  the  meaning  of  the  Trustee  Act, 
1850,  and  is  possessed  of  the  property  hereinafter  mentioned, 
and  now  remaining  subject  to  the  trusts  of  the  said  indenture  of 
settlement.'as  trustee  within  the  meaning  of  the  Trustee  Act,  1850, 
jointly  with  the  said  [sane  trustee],  and  that  the  said  [sane  trustee] 
and  [new  trustee]  are  the  present  trustees  of  the  said  indenture  of 
settlement ;  We  do  order  that  the  right  to  call  for  a  transfer  of 
and  to  transfer  into  their  own  names  the  sum  of  £ —  India  £3  10s. 
p.  c.  stock  standing  in  the  books  of  the  'Governors  and  Co.  of  the 
Bank  of  England  in  the  names  of  [sane  trustee]  and  R.  by  their 
descriptions  of  &c.,  and  to  receive  the  dividends  due,  and  to  accrue 
due  thereon,  do  vest  in  the  said  [sane  trustee]  and  [new  trustee],  and 
that  they  do  transfer  the  same  into  their  joint  names  accordingly, 
to  be  held  by  them  upon  the  subsisting  trusts  of  the  said  indenture 
of  settlement. — Direction  as  to  payment  of  costs  out  of  trust  estate. 
—In  re  R.,  5  March,  1906,  C.  A. ;  [1906]  1  Ch.  730. 

The  above  order  was  intituled  as  follows  :  "  In  the  matter  of  the  trusts 
of  an  indenture  of  settlement,"  &c.,  "  And  in  the  matter  of  E.,  a  criminal 
lunatic,  and  a  person  of  unsound  mind  not  so  found  by  inquisition.  And 
in  the  matter  of  the  Trustee  Act,  1850.  And  in  the  matter  of  the  Lunacy 
Acts,  1890  and  1891." 

NOTES. 
VESTING  OEDERS  AS  TO  LAND — SECT.   26. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  26,  "  in  any  of  the  following 
cases,  namely : — 
(i)  Where  the  High  Court  appoints  or  has  appointed  a  new  trustee  ;  and 
(ii)  Where  a  trustee  entitled  to  or  possessed  of  any  land,  or  entitled,  to  a 

contingent  right  therein,  either  solely  or  jointly  with  any  other 

person, — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found  ;  and 

(iii)  Where  it  is  uncertain  who  was  the  survivor  of  two  or  more  trustees 
jointly  entitled  to  or  possessed  of  any  land  ;  and 

(iv)  Where,  as  to  the  last  trustee  known  to  have  been  entitled  to  or 
possessed  of  any  land,  it  is  uncertain  whether  he  is  living  or  dead ; 
and 

(v)  Where  there  is  no  heir  or  pers.  represve  to  a  trustee  who  was  entitled 
to  or  possessed  of  land  and  has  died  intestate  as  to  that  land,  or  where 
it  is  uncertain  who  is  the  heir  or  pers.  represve  or  devisee  of  a  trustee 
who  was  entitled  to  or  possessed  of  land  and  is  dead ;  and 

(vi)  Where  a  trustee  jointly  or  solely  entitled  to  or  possessed  of  any  land, 
or  entitled  to  a  contingent  right  therein,  has  been  required,  by  or  on 
behalf  of  a  person  entitled  to  require  a  conveyance  of  the  land  or  a 
release  of  the  right,  to  convey  the  land  or  to  release  the  right,  and 
has  wilfully  refused  or  neglected  to  convey  the  land  or  release  the 
right  for  twenty-eight  days  after  the  date  of  the  requirement ; 
the  High  Court,  may  make  an  order  (in  this  Act  called  a  vesting  order) 
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vesting  the  land  in  any  such  person  in  any  such  manner,  and  for  any  such 
estate  as  the  Court  may  direct,  or  releasing  or  disposing  of  the  contingent 
right  to  such  person  as  the  Court  may  direct. 
"  Provided  that— 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a  new  trustee, 
the  land  shall  be  vested  for  such  estate  as  the  Court  may  direct  in  the 
persons  who  on  the  appointment  are  the  trustees ;   and 

(b)  Where  the  order  relates  to  a  trustee  entitled  jointly  with  another 
person,  and  such  trustee  is  out  of  the  jurisdiction  of  the  High  Court, 
or  cannot  be  found,  the  land  or  right  shall  be  vested  in  such  other 
person,  either  alone  or  with  some  other  person." 

Sub-sect.  (i).  Sub-sect.  i.  Under  the  corresponding  provisions  in  the  previous  Acts  the 
Court  would  act,  when  expense  might  be  thereby  saved,  even  though  there 
was  no  impediment  to  a  conveyance :  see  Re,  Manning,  Kay,  xxviii ;  Re 
Mundd,  8  W.  R.  683  ;  6  Jur.  !N.  S.  880  ;  Davis  v.  Chanter,  A  Jur.  N.  S.  272  ; 
6  W.  R.  416  ;  Paterson  v.  P.,  2  Eq.  31  ;  but  see  Langhorn  v.  L.,  21  L.  J.  Ch. 
860,  et  V.  sup.  p.  1185.  The  new  trustee  might  be  appointed  in  a  suit  and  an 
order  made  subsequently  :  see  Re  Hughes'  Settlement,  2  H.  &  M.  695. 

Where  it  was  doubtful  whether  a  sole  trustee,  who  was  a  lunatic,  had  the 
legal  estate  or  a  mere  power,  the  Court  appointed  new  trustees,  and  vested 
in  them  such  estate,  if  any,  as  was  in  the  lunatic  :  Re  Boyce,  4  D.  J.  &  S.  205. 
Wliere  a  trustee  died  before  the  completion  of  an  order  appointing  new 
trustees  and  vesting  the  estate,  a  new  order  was  made,  the  petition  being 
amended  :  Re  Havelock,  14  W.  R.  26,  174 :  11  Jur.  N.  S.  906  ;  35  L.  J.  Ch. 
228. 
/jjv  Sub-sect.  ii.  The  word  "jointly"  is  not  limited  to  a  legal  joint  tenancy 
but  is  used  in  a  wide  sense,  and  applies  to  the  case  of  lands  descending  to  the 
co-heiress  and  the  surviving  heir,  or  (if  the  case  fall  within  sect.  30  of  the 
Conveyancing  Act,  1881,  the  pers.  represve)  of  a  deceased  co-heiress  of  the 
deceased  trustee :  Re  Greenwood's  Trusts,  27  Ch.  D.  359 ;  Re  Tempter's 
Trusts,  4  N.  R.  494  ;  but  see  M' Murray  v.  Spicer,  5  L.  R.  Eq.  527. 

(ii)  (a)  Sub-sect,  ii  (a).  By  sect.  143  of  the  Lunacy  Act,  1890  (53  &  54  V.  c.  5),  it 
is  expressly  enacted  that  the  provisions  of  that  Act  as  to  vesting  orders 
shall  not  affect  the  jurisdiction  of  the  High  Court  as  to  any  lunatic  trustee 
or  mortgagee  who  is  an  infant,  and  it  seems,  therefore,  that  where  an  infant 
trustee  is  of  unsound  mind,  the  case  does  not  fall  under  the  lunacy  juris- 
diction, but  under  that  of  the  High  Court :  see  Re  Arrowsmith's  Trusts,  4 
Jur.  N.  S.  1123.  In  sect.  2  of  the  Trustee  Act,  1850,  the  definition  of  person 
of  unsound  mind  expressly  excluded  an  infant.  But  the  expression  "  infant " 
primd  facie  includes  an  infant  who  is  of  unsound  mind,  and  the  form  of. 
vesting  order  adopted  by  sects.  134r-136  of  the  Lunacy  Act,  1890,  is  not 
adapted  to  the  case  of  an  infant. 

fill  (b1  Sub-sect,  ii  (b).  A  temporary  absence,  as  where  the  captain  of  a  merchant- 
man was  abroad  on  a  voyage,  is  not  within  the  Act :  Hutchinson  v.  Stephens, 
5  Sim.  499  (a  case  under  the  old  Act,  11  G.  IV.  &  1  W.  IV.  c.  65).  A  trustee 
may  be  treated  as  out  of  the  Jurisdiction,  although  he  appears  by  counsel : 
Stillwell  V.  Ashley,  2  Set.  on  Judgt.  5th  ed.  1048.  The  enactment  applies 
where  the  trustee  out  of  the  jurisdiction  is  of  unsound  mind  :  Re  Gardner's 
Trusts,  10  Ch.  D.  29. 

,..,  ,  >  Sub-sect,  ii  (c).  The  Court  cannot  under  this  sub-section  make  a  vesting 
order  where  a  trustee  corporation  has  been  dissolved  and  therefore  ceased 
to  exist :  Re  Taylor's  Agreement  Trust,  [1904]  2  Ch.  737. 
,  •>  A  refusal  is  not  wilful  if  the  title  of  the  person  requiring  the  conveyance 
is  disputed,  and  the  trustee  entertains  a  hon&fide  doubt  as  to  it :  Re  Mills' 
Trusts,  40  Ch.  D.  14,  C.  A.,  where  Cotton,  L.  J.,  observed  that  the  corre- 
sponding enactment  in  sect.  2  of  the  Act  of  1852  was  only  intended  to  apply 
in  clear  cases,  as,  for  instance,  where  a  conveyance  to  a  new  trustee,  as  to 
whose  title  there  is  no  doubt,  is  asked  for.  Qumre,  whether  the  refusal 
must  be  by  the  person  who  is  trustee  at  the  date  of  the  order  :  see  Re  Mills' 
Trusts,  ubi  sup. 
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After  an  order  on  a  trustee  to  assign  leaseholds,  an  order  was  made  on 
motion  that  if  he  did  not  execute  the  deed  within  four  days  a  vesting  order 
should  be  made,  and  the  twenty-eight  days  having  expired,  the  Pit  was 
entitled  to  an  order :  Knight  v.  K.,  14  L.  T.  161. 

Where  a  mortgagor  covenanted  to  surrender  copyholds  to  the  mortgagee, 
and  refused  to  surrender  for  twenty-eight  days,  the  Court  made  a  vesting 
order  and  service  on  the  mortgagor,  who  could  not  be  found,  was  dispensed 
with  :  Re  Crowe's  Mortgage,  13  L.  R.  Eq.  26 ;  and  see  Be  Mills'  Trusts,  37 
Ch.  D.  312,  at  p.  316. 

The  recusant  trustee  need  nob  be  served  with  the  petition  :  S.  C,  et  v. 
inf.  p.  1216. 

As  to  the  instrument  to  be  tendered  in  the  case  of  copyholds,  see  Bowley  v. 
Adams,  14  Beav.  132  ;  and  as  to  the  form  of  order,  v.  sup.  p.  1196. 

rOEM  AND  EFMICT  01"  ORDEE. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  32,  "  a  vesting  order  under 
any  of  the  foregoing  provisions  shall  in  the  case  of  a  vesting  order  conse- 
quential on  the  appointment  of  a  new  trustee,  have  the  same  effect  as  if  the 
persons  who  before  the  appointment  were  the  trustees  (if  any)  had  duly 
executed  all  proper  conveyances  of  the  land  for  such  estate  as  the  High 
Court  directs,  or  if  there  is  no  such  person,  or  no  such  person  of  full  capacity, 
then  as  if  such  person  had  existed  and  been  of  full  capacity  and  had  duly 
executed  all  proper  conveyances  of  the  land  for  such  estate  as  the  Court 
directs,  and  shall  in  every  other  case  have  the  same  effect  as  if  the  trustee 
or  other  person  or  description  or  class  of  persons  to  whose  rights  or  supposed 
rights  the  said  provisions  respectively  relate  had  been  an  ascertained  and 
existing  person  of  full  capacity,  and  had  executed  a  conveyance  or  release 
to  the  effect  intended  by  the  order." 

Recitals  are  now  usually  omitted,  except  in  orders  to  be  acted  upon  by  the  Recitals  in 
Bank,  or  in  orders  made  in  Chambers ;   in  the  latter  case,  as  there  is  no  orders, 
formal  statement  of  the  facts,  as  in  a  petition,  it  is  convenient,  and  in  the 
former  case  the  Bank  require  the  following  facts  to  be  stated,  viz. : — 

1st.  That  the  persons  in  whose  names  the  stock  stands  are  trustees. 

2ndly.  That  one  of  the  cases  provided  for  by  the  Act  has  occurred. 

3rdly.  That  the  Petrs  are  beneficially  interested,  or  otherwise  come  within 
sect.  37  ;  and  the  Court  has  approved  of  these  facts  being  set  forth  :  see  Re 
Ellis,  24  Beav.  426 ;  Re  Mainwaring,  26  Beav.  172. 

In  other  cases,  if  for  any  particular  reason  a  recital  of  the  facts  is  thought 
expedient,  the  proper  allegations  may  be  incorporated  in  the  order. 

Two  orders  may  be  made  where  desirable  :  Brader  v.  Kerhy,  1872,  W.  N.  Persons 
174  ;  but  where  there  are  many  persons  to  whom  shares  are  to  be  conveyed,  appointed  to 
it  would  seem  to  be  the  proper  course  to  appoint  a  person  to  convey  under  convey, 
s.  33,  q.  V.  inf.  p.  1213. 

Where  one  trustee  was  insane,  and  the  others  refused  to  act,  to  avoid  When  two 
circuity  one  order  was  made  vesting  stock  in  the  persons  entitled,  instead  orders  will  be 
of  one  vesting  it  in  the  same  trustees,  and  another  vesting  it  (on  their  made, 
refusal  to  transfer)  in  the  persons  entitled  :   Re  White,  5  Ch.  698. 

An  order  vesting  trust  estates  in  a  continuing  trustee,  and  a  new  trustee 
appointed  in  place  of  one  out  of  the  jurisdiction,  creates  a  good  joint  tenancy 
whether  the  ne wtrustee  be  appointed  in  or  out  of  Court :  Smith  v.  /S. ,  3  Drew. 
72  ;  Re  M.  of  Bute,  Joh.  15  :  overruUng  Re  Waits,  9  Ha.  106  ;  Re  Flyer,  lb. 
220 ;  see  also  sup.  p.  1207. 

And  where  a  mortgage  debt  was  vested  in  two  trustees,  one  of  whom  was 
lunatic  and  the  other  out  of  the  jurisdiction,  and  new  trustees  of  the  settle- 
ment had  been  appointed,  the  Court  made  an  order  vesting  the  debt  in  the 
trustee  resident  out  of  the  jurisdiction,  and  then,  it  appearing  that  he  was 
out  of  the  jurisdiction,  in  the  new  trustees  :  Re  Batho,  39  Ch.  D.  189,  C.  A. 

In  making  vesting  orders  as  to  land  the  nature  of  the  estate  vested  has  in  As  to  land, 
some  instances  been  expressed  in  the  order,  but  the  form  usually  adopted  is 
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to  vest  the  lands,  &o.  for  the  estate  of  the  trustee  under  disability,  or  the 
person  or  persons  who  before  the  order  was  or  were  the  trustee  or  trustees 
(if  any) ;  as  the  vesting  order  is  to  have  the  same  effect  as  if  the  trustee 
under  disability,  or  the  person  or  persons  who  before  the  order  was  or  were 
trustee  or  trustees  (if  any),  had  duly  executed  a  conveyance  or  assignment. 
In  case  of  separate  trusts,  or  if  any  exchange,  or  sale  and  reinvestment  in 
land,  has  taken  place  since  the  creation  of  the  trust,  care  must  be  taken  so 
to  express  the  order  that  the  exchanged  or  purchased  estates  may  be 
included. 

In  vesting  land,  the  Court  expresses  the  estate  which  the  new  trustee,  &c. 
is  to  take,  but  as  regards  stock  and  ohoses  in  action  the  vesting  order  is 
absolute.     This  is  on  account  of  the  wording  of  the  Act. 

The  vesting  order  being  a  conveyance,  should  be  so  worded  as  to  make  it 
clear  by  the  description  what  property  passes  :  Re  Ord's  Trust,  3  W.  R.  386. 
The  estate  vests  from  the  date  of  the  order :  Woodfall  v.  Arbuthnot,  3 
L.  R.  P.  &  D.  108. 

An  order  was  made  vesting  the  legal  estate,  subject  to  a  charge  by  will : 
JRe  Mlerthorpe,  18  Jur.  669;  2  Eq.  R.  1146;  and  see  Be  Winteringham, 
3  W.  R.  578 ;  and  in  a  person  absolutely  entitled ;  Be  Oodfre'i/s  Trusts, 
23  Ch.  D.  205. 

In  settling  the  form  of  order,  the  Court  has  had  regard  to  its  effect  pro- 
spectively :  Thus,  where  the  exor  and  executrix  (a  married  woman)  of  a 
mortgagee  applied  for  a  vesting  order,  the  Court,  instead  of  vesting  the 
property  in  the  exor  and  executrix,  when  the  feme  covert  in  order  to  part 
with  it  would  have  to  acknowledge  the  deed,  vested  it  in  such  person  or 
persons  as  the  exor  and  executrix  should  appoint,  and  in  default  thereof, 
in  the  exor  and  executrix :  Be  Powell,  4  K.  &  J.  338 ;  Lewin,  850 ;  but 
see  now  the  Married  Women's  Property  Act,  1907,  s.  1. 

Easements  may  be  vested  :  Re  Taylor,  1866,  W.  N.  5  ;  and  rent-charges  : 
Be  Harrison,  sup.  p.  1180  ;  or  mere  powers  :  Be  Boyce,  4  D.  J.  &  S.  205, 
but  see  Be  FranhUn,  Be  Porter,  3  Eq.  Rep.  719  ;  3  W.  R.  583  ;  25  L.  T. 
262. 

But  under  an  order  appointing  a  person  to  grant  a  lease  where  the  lessor 
has  become  of  unsound  mind,  the  benefit  of  a  covenant  for  quiet  enjoyment 
cannot  be  given  :  Oowper  v.  Harmer,  57  L.  T.  714 ;  57  L.  J.  Ch.  460. 

Where  an  infant  is  tenant  in  tail  in  possession  the  order  should  simply 
vest  the  land  for  such  estate  as  the  infant,  if  of  full  age,  could  convey,  and 
should  not  refer  to  the  Knes  and  Recoveries  Act  (see  Form  1 6,  post,  p.  1231 ) : 
Be  Montagu,  Faber  v.  M.,  [1896]  1  Ch.  549.  Such  an  order,  or  its  equivalent 
(an  order  appointing  a  person  to  cqnvey),  per  se  bars  the  estate  tail  and 
remainders  :  Ibid. ;  Powell  v.  Matthews,  1  Jur.  N.  S.  973. 

Where  part  of  the  property  was  inadvertently  omitted  from  a  vesting 
order  appointing  new  trustees,  a  further  order  was  made  on  a  second  petition 
vesting  the  property  so  omitted  :  Be  Hopper's  Trusts,  54  L.  T.  267  ;  1886, 
W.  N.  41 ;  34  W.  R.  392. 

By  54  &  55  V.  c.  39  (Stamp  Act,  1891),  s.  62,  every  decree  or  order, 
whereby  any  property  on  any  occasion,  except  a  sale  or  mortgage,  is  trans- 
ferred or  vested  in  any  person,  is  chargeable  with  duty  as  a  conveyance  or 
transfer  of  property.  And  as  to  stamps  where  trustees  are  appointed  also, 
V.  sup.  p.  1170. 

An  assent  in  writing  by  the  pers.  represve  of  a  deceased  person 
under  the  Land  Transfer  Act,  1897,  s.  3  (1),  is  not  liable  to  stamp  duty 
as  a  conveyance  on  transfer  under  this  section :  Kemp  v.  Commrs.  of 
Inland  Revenue,  [1905]  1  K.  B.  581. 


CONTINGENT  EIGHTS  01'  UNBOBN  PEKSONS. 

By  sect.  27,  "  where  any  land  is  subject  to  a  contingent  right  in  an 
unborn  person  or  class  of  unborn  persons  who,  on  coming  into  existence 
would,  in  respect  thereof,  become  entitled  or  possessed  of  the  land  on  any 
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trust,  the  High  Court  may  make  an  order  releasing  the  land  from  the 
contingent  right,  or  may-  make  an  order  vesting  in  any  person  the  estate  to 
or  of  which  the  unborn  person  or  class  of  unborn  persons  would,  on  coming 
into  existence,  be  entitled  or  possessed  in  the  land." 

Where  copyholds  devised  to  an  infant  for  life,  with  remainder  to  his  first 
son  in  tail,  were  decreed  to  be  sold  for  payment  of  debts,  and  the  infant's 
guardian  had  been  ordered  to  surrender  to  the  purchaser  in  place  of  the 
infant,  the  purchaser  was  entitled  to  an  order  releasing  the  contingent  rights 
of  the  unborn  issue  of  the  infant :   Wood  v.  Beetlestone,  1  K.  &  J.  213. 

INFANT   MOETOAGEES — SECT.   28. 

By  sect.  28,  "  where  any  person  entitled  to  or  possessed  of  land,  or 
entitled  to  a  contingent  right  in  land,  by  way  of  security  for  money  is  an 
infant,  the  High  Court  may  make  an  order  vesting  or  releasing  or  disposing 
of  the  land  or  right  in  like  manner  as  in  the  case  of  an  infant  trustee." 

Where  a  decree  for  sale  was  made,  in  a  foreclosure  suit,  against  the  infant 
devisee  of  a  mortgagor,  a  vesting  order  was  unnecessary,  equitable  estates 
being  bound  by  the  decree  :   Be  Williams,  5  D.  &  S.  515. 

The  Court  refused  on  petition  without  suit  to  declare  an  infant  a  trustee  of 
a  legal  estate  in  partnership  realty  vested  in  him  :  Re  Burt,  9  Ha.  289. 

Where  there  was  a  mortgage  by  deposit  of  deeds  and  an  agreement  to 
execute  a  legal  mortgagee  and  the  mortgagor  died  intestate,  an  order  was 
made  vesting  the  legal  estate  of  his  heir  in  the  mortgagees,  subject  to  the 
heir's  right  to  redeem  :  Re  Jones,  59  L.  T.  859  ;  1888,  W.  N.  217  ;  and  the 
legal  estate  in  copyholds  (see  sect.  88  of  the  Copyhold  Act,  1894,  sup. 
p.  1196)  outstanding  in  the  infant  heir  of  a  deceased  mortgagee  was  vested 
in  the  mortgagee's  exors  :  Re  Franklyn,  1888,  W.  N.  217  ;  Form  17,  swp. 
p.  1196 ;  but  equitable  estates  or  interests  in  copyholds  would  vest  in 
the  legal  pers.  represvo  of  the  deceased  mortgagee  under  the  Land 
Transfer  Act,  1897,  s.  1  :  Re  Somerville  and  Turner's  Contract,  [1903] 
2  Ch.  583. 

As  to  service  on  the  infant  being  unnecessary,  see  Re  Tweedy,  9  W.  R. 
398  ;  Re  Willan,  9  W.  R.  398  ;  contra.  Re  Adam,  35  W.  R.  770  ;  57  L.  T. 
337  ;  1887,  W.  K.  176  (requiring  service  on  guardian  ad  litem). 

ESTATE  OF  DECEASED  MORTGAGEE. 

Vesting  Order  in  place  of  Conveyance  by  Heir,  or  Devisee  of  Heir  etc.,  or 
Personal  Representative  of  Mortgagee. — By  sect.  29,  "  where  a  mortgagee 
of  land  has  died  without  having  entered  into  the  possession  or  into  the 
receipt  of  the  rents  and  profits  thereof,  and  the  money  due  in  respect  of 
the  mortgage  has  been  paid  to  a  person  entitled  to  receive  the  same,  or  that 
last-mentioned  person  consents  to  any  order  for  the  reconveyance  of  the 
land,  then  the  High  Court  may  make  an  order  vesting  the  land  in  such 
person  or  persons  in  such  manner  and  for  such  estate  as  the  Court  may 
direct  in  any  of  the  following  cases,  namely : — 

(a)  Where  an  heir  or  pers.  represve  or  devisee  of  the  mortgagee  is  out  of 

the  jurisdiction  of  the  High  Court  or  cannot  be  found  ;  and 

(b)  Where  an  heir  or  pers.  represve  or  devisee  of  the  mortgagee  on  demand 

made  by  or  on  behalf  of  a  person  entitled  to  require  a  conveyance 
of  the  land  has  stated  in  writing  that  he  will  not  convey  the  same  or 
does  not  convey  the  same  for  the  space  of  twenty-eight  days  next 
after  a  proper  deed  for  conve3dng  the  land  has  been  tendered  to 
him  by  or  on  behalf  of  the  person  so  entitled  ;  and 

(c)  Where  it  is  uncertain  which  of  several  devisees  of  the  mortgagee  was 

the  survivor ;  and 

(d)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisees  of  the 

mortgagee  or  as  to  the  heir  or  pers.  represve  of  the  mortgagee 
whether  he  is  living  or  dead  ;  and 
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(e)  Where  there  is  no  heir  or  pars,  represve  to  a  mortgagee  who  has  died 
intestate  as  to  the  land,  or  where  the  mortgagee  has  died  and  it  is 
uncertain  who  is  his  heir  or  pers.  represve  or  devisee." 

A  ease  of  uncertainty  within  the  section  arises  if  the  will  of  the  mortgagee 
appointing  exors  is  the  subject  of  dispute  in  the  Probate  Division :  Re 
Cook's  Mortgage,  [1895]  1  Ch.  700. 

If  one  co-heir  of  a  mortgagee  is  out  of  the  jurisdiction,  he  is  a  trustee  for 
the  persons  entitled  to  the  mortgage  money,  and  the  entirety,  on  their 
petition,  may  be  vested  in  the  other  co-heir  :  Be  Tempkr,  4  N.  R.  494 ;  and 
see  Be  Hiighes,  2  H.  &  M.  695. 

As  by  sect.  50  (sup.  p.  1179),  the  word  "  trust  "  does  not  include  a 
mortgage,  an  order  appointing  mortgagor  and  mortgagee  within  the 
jurisdiction  as  the  persons  to  convey  to  a  purchaser  the  estate  of  a  mort- 
gagee out  of  the  jurisdiction  who  has  not  received  his  share  of  the  mortgage 
money  cannot  be  made :  Be  Osborn's  Mortgage,  12  Eq.  392 ;  Lewin,  836. 


COPyHOLDS. 

By  the  Trustee  Act,  1893,  s.  34,  "  (1)  Where  an  order  vesting  copyhold 
land  in  any  person  is  made  under  this  Act  with  the  consent  of  the  lord  or 
lady  of  the  manor,  the  land  shall  vest  accordingly  without  surrender  or 
admittance.  (2)  Where  an  order  is  made  under  this  Act  appointing  any 
person  to  convey  any  copyhold  land,  that  person  shall  execute  and  do  all 
assurances  and  things  for  completing  the  assurance  of  the  land ;  and  the 
lord  and  lady  of  the  manor  and  every  other  person  shall,  subject  to  the 
customs  of  the  manor  and  the  usual  payments,  be  bound  to  make  ad- 
mittance to  the  land  and  to  do  all  other  acts  for  completing  the  assurance 
thereof,  as  if  the  persons  in  whose  place  an  appointment  is  made  were  free 
from  disabihty  and  had  executed  and  done  these  assurances  and  things."- 
Consent  of  I*  '^  1°^  necessary  that  the  lord  should  appear  ;   a  verified  certificate  of 

lord.  his  consent  will  be  sufficient ;    and,  if  he  appear,  he  will  not  be  allowed 

costs  ;   Ayles  v.  Cox,  17  Beav.  584. 

As  the  word  "  lands  "  includes  copyholds  (Bristow  v.  Booth,  L.  R.  5  C.  P. 
80,  91),  orders  vesting  copyholds  may  be  made  without  the  lord's  consent 
(Be  Flitcroft,  1  Jur.  N.  S.  418  ;  Be  Hurst,  sup.  p.  1197),  and  without  service 
on  him  :  Paterson  v.  P.,  2  Eq.  31,  contra.  Be  Howard,  3  W.  R.  605  ;  3  Eq. 
R.  846 ;  but  an  order  without  the  lord's  consent  will  not  have  the  effect 
of  surrender  and  admittance,  nor  affect  the  lord's  right  to  fines  :  Cooper  v. 
Jones,  2  Jur.  N.  S.  59 ;  Paterson  v.  P.,  2  Eq.  31  ;  S.  C,  on  appeal ;  see 
Bristow  V.  Booth,  L.  R.  5  C.  P.  86. 

Where  devisees  in  trust  had  disclaimed,  the  Court,  in  appointing  new 
trustees,  made  an  order  vesting  in  the  new  trustees  "  all  the  estate  which 
would  have  vested  in  the  originally-named  trustees  had  they  accepted  the 
trusts  "  without  the  lord's  consent :  Be  Flitcroft,  1  Jur.  N.  S.  418  ;  and  see 
Be  Hurst,  sup.  p.  1197. 

And  where  a  trustee  for  A.  had  been  admitted  and  died  without  heirs,  the 
Court,  under  the  jurisdiction  conferred  by  sects.  15  and  28  of  the  Act  of 
1850,  made  an  order  vesting  the  land  in  A. :  Be  Godfrey's  Trusts,  23  Ch.  D, 
205. 
Pines.  As  to  what  fines  are  payable,  see  Paterson  v.  P.,  2  Eq.  31 ;  Bristow  v. 

Booth,  L.  R.  5  C.  P.  80 ;  Beg.  v.  Garland,  L.  R.  5  Q.  B.  269 ;   Garland  v. 
Mead,  L.  R.  6  Q.  B.  441 ;  Hall  v.  Bromley,  35  Ch.  D.  642,  C.  A. 
Costs  of  The  costs  of  the  order  are,  in  general,  to  be  borne  by  the  vendor :  Bradley 

order.  y.  Munton,  16  Beav.  294 ;  Ayles  v.  Cox,  17  Beav.  584. 

A  person  was  appointed  to  do  all  necessary  acts  to  vest  copyholds  in  a 
new  trustee  :  Be  Hey,  9  Ha.  221. 

VESTING   STOCK   OE  CHOSES   IN  ACTION SECT.    35. 

By  the  Trustee  Act,  1893,  s.  35,  "  (1)  In  any  of  the  following  cases, 
namely : — 

(i)  Where  the  High  Court  appoints  or  has  appointed  a  new  trustee  ;  and 
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(ii)  Where  a  trustee  entitled  alone  or  jointly  witli  another  person  to 
stock  or  to  chose  in  action — 

(a)  is  an  infant,  or 

(b)  is  out  of  the  jurisdiction  of  the  High  Court,  or 

(c)  cannot  be  found,  or 

(d)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends  or 

income  thereof,  or  to  sue  for  or  recover  a  chose  in  action, 
according  to  the  direction  of  the  person  absolutely  entitled 
thereto  for  twenty-eight  days  next  after  a  request  in  writing 
has  been  made  to  him  by  the  person  so  entitled,  or 

(e)  neglects  or  refuses  to  transfer  stock  or  receive  the  dividends 

or  income  thereof,  or  to  sue  for  or  recover  a  chose  in  action 
for  twenty-eight  days  next  after  an  order  of  the  High  Court 
for  that  purpose  has  been  served  on  him  ;  or 
(iii)  Where  it  is  uncertain  whether  a  trustee  entitled  alone  or  jointly 
with  another  person  to  stock  or  to  chose  in  action  is  alive  or  dead, 
the  High  Court  may  make  an  order  vesting  the  right  to  transfer  or  call  for 
a  transfer  of  stock,  or  to  receive  the  dividends  or  income  thereof,  or  to 
sue  for  or  recover  a  chose  in  action,  in  any  such  person  as  the  Court  may 
appoint : 

"  Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  by  the  Court 

of  a  new  trustee,  the  right  shall  be  vested  in  the  persons  who,  on  the 
appointment,  are  the  trustees  ;  and 

(b)  Where  the  person  whose  right  is  dealt  with  by  the  order  was  entitled 

jointly  with  another  person,  the  right  shall  be  vested  in  that  last 
mentioned  person  either  alone  or  jointly  with  any  other  person  whom 
the  Court  may  appoint. 

"  (2)  In  all  cases  where  a  vesting  order  can  be  made  under  this  section, 
the  Court  may,  if  it  is  more  convenient,  appoint  some  proper  person  to  make 
or  join  in  making  the  transfer. 

"  (3)  The  person  in  whom  the  right  to  transfer  or  call  for  the  transfer  of 
any  stock  is  vested  by  an  order  of  the  Court  under  this  Act,  may  transfer 
the  stock  to  himself  or  any  other  person,  according  to  the  order,  and  the 
Banks  of  England  and  Ireland  and  all  other  companies  shall  obey  every 
order  under  this  section  according  to  its  tenor. 

"  (4)  After  notice  in  writing  of  an  order  under  this  section  it  shall  not  be 
lawful  for  the  Bank  of  England  or  of  Ireland  or  any  other  company  to  transfer 
any  stock  to  which  the  order  relates  or  to  pay  any  dividends  thereon 
except  in  accordance  with  the  order. 

"  (5)  The  High  Court  may  make  declarations  and  give  directions  con- 
cerning the  manner  in  which  the  right  to  any  stock  or  chose  in  action 
vested  under  the  provisions  of  this  Act  is  to  be  exercised. 

"  (6)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply  to  shares 
in  ships  registered  under  the  Acts  relating  to  merchant  shipping  as  if  they 
were  stock." 

By  the  National  Debt  (Stockholders'  Relief)  Act,  1892,  s.  4,  were  by 
virtue  of  any  provision  in  an  Act  of  Parhament  the  right  to  stock  is  vested 
in  any  person,  he  shall  by  virtue  of  the  same  provision  be  deemed  to  be 
entitled  to  make  a  valid  transfer  of  the  stock,  and  (or)  to  receive  and  give 
a  valid  receipt  for  any  accrued  or  accruing  dividends. 

The  words  in  sub-sect,  (ii)  (a)  apply  to  a  case  where  one  of  the  trustees  Infant, 
is  an  infant  and  the  stock  is  held  in  trust  for  the  infant :  Re  Dehaynin 
{Infants),  [1910]  1  Ch.  223,  C.  A.,  sup.  Form 33,  p.  1203.  In SandersY.  Homer, 
25  Beav.  467,  where  stock  belonging  to  an  infant  stood  in  the  joint  names 
of  the  infant  and  a  person  deceased,  the  Court  vested  the  right  to  call  for 
a  transfer  in  the  deceased  trustee's  exors  :  8.  C. ;  Gardner  v.  Cowles,  3  Ch. 
D.  304 ;  and  see  Re  Findlay,  32  Ch.  D.  221,  641 ;  Re  Kemp,  59  L.  T. 
209.  But  where  stock  had  been  invested  in  the  joint  names  of  an  infant 
(who  was  also  beneficially  interested)  and  another  person,  the  Court  made 
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an  order  vesting  the  right  to  transfer  the  stock  in  the  infant's  guardian : 
Ee  Dehaynin  (Infants),  sup. 

Where  an  investment  by  exors  in  Consols  had  been,  by  mistake,  made  in 

the  names  of  infants,  they  were  declared  trustees  for  the  exors  :  Rives  v.  B., 

14  L.  T.  351 ;  1866,  W.  N.  154,  et  v.  sup.  pp.  1180,  1181. 

Dissolved  -^  trustee  corporation  which  has  been  dissolved  and  therefore  ceased  to 

corporation,     exist  is  not  a  trustee  which  "  cannot  be  found  "  :  Be  Taylor's  Agreement 

Trusts,  [1904]  2  Ch.  737. 
Person  out  of      Where  the  husband  of  the  executrix  of  a  deceased  trustee  was  out  of  the 
jurisdiction,    jurisdiction,  the  right  to  stock  was  transferred  to  the  c.  q.  t.  :  Be  Dennison, 
2  D.  M.  &  G.  900. 

Where  a  new  trustee  had  been  appointed  by  deed  in  the  place  of  a  trustee 
out  of  the  jurisdiction,  the  Court  vested  the  right  to  transfer  in  the  con- 
tinuing trustee  and  the  new  trustee  :  Re  Blaine,  1886,  W.  N.  203. 

One  of  several  trustees  of  a  sum  of  stock  is  not  "  the  person  absolutely 
entitled  "  ;  nor  is  a  c.  q.  t.,  who  has  only  a  life  interest,  where  the  application 
is  to  transfer  the  stock :  Mackenzie  v.  M.,  5  D.  &  S.  338. 

Secus,  on  application  as  to  dividends  only :  S.  C.  ;  and  Be  Hartnall,  5 
D.  &  S.  Ill  ;  Be  Peyton,  2  D.  &  J.  290. 

New  trustees,  duly  appointed,  can  demand  a  transfer  of  the  stock  to 
them,  as  "  the  person  absolutely  entitled  "  •-  Exp.  Rtissell,  1  Sim.  N.  S.  404 ; 
Be  Ellis,  24  Beav.  426. 

Where  a  new  trustee  had  been  appointed  in  place  of  a  retiring  trustee 
who  refused  to  join  the  continuing  one  in  transferring  shares,  an  order  was 
made  :  Be  Baxter,  2  Sm.  &  G.  v. 

The  corresponding  provisions  in  the  former  Acts  were  held  applicable 
where  the  exor  of  a  surviving  trustee  had  not  proved,  and  dechned  to 
say  whether  he  intended  doing  so,  and  dechned  to  transfer :  Be  Ellis's 
Settlement,  24  Beav.  426;  Be  Price's  Settlement,  1883,  W.  N.  202; 
Be  Trulee,  [1892]  3  Ch.  55;  Form  26,  sup.  p.  1200;  and  Lewin, 
854. 

Until  the  twenty-eight  days  have  expired  the  jurisdiction  of  the  Court 
does  not  arise,  and  a  petition  is  premature :  Re  Knox's  Trusts,  [1895]  1  Ch. 
538,  per  Kekewich,  J. 

Where  the  refusal  to  transfer  is  wholly  unjustifiable  the  recusant  trustee 
may  be  ordered  to  pay  costs  :  Be  Knox's  Trusts,  [1895]  1  Ch.  538  ;  [1895] 
2  Ch.  383,  C.  A. 
Uncertainty.  Where  two  of  three  trustees  were  dead  and  it  was  uncertain  whether 
the  other  was  alive  or  dead,  he  could  not  be  treated  as  a  sole  trustee,  it 
being  uncertain  whether  he  had  survived  :  Re  Randall,  1  Drew.  401. 
Scope  and  The  Act  contains  no  express  provision  (such  as  was  contained  in  sect.  25 

general  effect  of  the  Act  of  1850)  for  the  making  of  a  vesting  order  as  to  stock  standing 
of  sect.  35.      jjj  ^jjg  "sole  name  of  a  deceased  trustee"  ;  but  in  such  a  case  the  pers. 
represve  is  a  trustee   within  the  Act :    see    Re   Ellis's  Settlement,  24 
Beav.  426 ;   and  for  form  of  order,  see  Re  Bradshaw,  V.-C.  M.,  July  24, 
1874,  A.  2238. 

Nor  is  there  any  special  provision,  as  is  made  in  the  case  of  land  by  sect. 
26,  clause  v.  (v.  sup.  p.  1205),  for  the  case  where  there  is  no  pers.  represve 
of  a  sole  or  last  surviving  trustee,  and  in  such  a  case,  semble,  the  Court  has 
no  jurisdiction  to  make  a  vesting  order  otherwise  than  consequentially  on 
an  appointment  of  new  trustees,  and  the  proper  course,  therefore,  is  to 
apply  to  the  Court  for  such  an  appointment  and  a  vesting  order :  see 
Re  Cane's  Trusts,  [1895]  1  I.  R.  172 ;  Re  Herbert's  Will,  8  W.  R.  272  ; 
Re  Crowe's  Trusts,  14  Ch.  D.  304,  610  ;  Lewin,  855  ;  and  where  the  exor 
of  the  exor  of  the  last  surviving  trustee  refused  to  prove,  see  Re  Price, 
1883,  W.  N.  202  ;  and  see  -Be  Trubee,  [1892]  3  Ch.  55,  e<  sup.  ;  Re 
Ewing,  29  L.  R.  Ir.  449  (death  of  surviving  trustee  residing  out  of  juris- 
diction). 
Form  of  As  respects  all  government  stocks,  and,  in  general,  all  stock  and  share 

vesting  order  which  are  fullypaid  up,  the  proper  form  of  order  is  that  the  right  to  transfer 
of  stock. 
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the  stock  or  shares  and  to  receive  the  dividends  thereon,  should  vest  in 
the  new  trustees  and  that  they  should  transfer  the  stock  or  shares  into  their 
own  names.  Where  shares  are  being  dealt  with  under  which  there  is  a 
liability  to  calls,  the  direction  as  to  transfer  is  omitted  :  Be  Qregson,  [1893] 
3  Ch.  233,  C.  A.  ;  Re  Joliffe,  1893,  W.  N.  84 ;  lie  Price,  1894,  W.  N.  169  ; 
Be  Olanville's  Trusts,  1877,  W.  N.  248 ;   187S,  W.  N.  21 ;  I^win,  856. 

The  usual  form  will  not  bo  departed  from  except  in  special  cases,  but  the 
Court  has  power  to  adopt  another  form,  and  an  order  vesting  the  right  to 
transfer  to  "  any  purchaser  or  purchasers  "  has  been  made  under  peculiar 
circumstances  :  see  Re  New  Zealand  Trust  and  Loan  Co.,  [1893]  1  Ch.  403, 
C.  A.,  where  there  was  a  liability  on  the  shares  for  unpaid  calls  ;  and  Re 
Peacock,  14  Ch.  D.  212  ;  50  L.  J.  Ch.  280  ;  Form  3,  sup.  p.  1175,  where  part 
of  the  trust  funds  had  been  invested  in  unauthorized  securities,  and  it  was 
desired  to  sell  them  and  reinvest,  and  the  order  contained  an  under-taking 
by  the  trustees  to  hold  the  proceeds  on  the  trusts  of  the  settlement.  As  to 
objection  to  such  a  form  of  order,  see  Lewin,  856. 

As  to  ordering  funds  into  Court,  see  Be  Thornton,  9  W.  R.  475 ;  Re  Parhy, 
29  L.  T.  72. 

The  Bank  of  England,  it  seems,  objects  to  an  order  authorizing  an  un-  Severance  of 
limited  severance  of  the  dividends  from  the  capital,  and  where  one  of  four  dividends 
trustees  was  out  of  the  jurisdiction,  and  an  order  had  been  made  vesting  from  capital, 
the  right  to  receive  the  dividends  in  the  three  trustees,  on  the  objection 
of  the  Bank  the  order  was  limited  to  the  dividends  to  accrue  during  the 
lives  of  the  three  trustees  :  Re  Peyton's  Settlement,  2  De  G.  &  J.  290 ;  25 
Beav.  317  ;   and  see  Re  Hartnall,  5  De  G.  &  S.  Ill  ;   and  where  a  person 
of  unsound  mind  was  entitled  to  a  sum  of  stock  as  trustee,  and  also  entitled 
to  another  sum  of  the  same  stock  beneficially,  as  the  Bank  would  not 
apportion  the  past  dividend  between  the  trust  estate  and  the  beneficial 
estate,  the  Court,  in  appointing  new  trustees,  vested  the  right  to  receive 
the  whole  dividend  in  the  new  trustees,  upon  their  undertaking  that  they 
would  invest  in  the  name  of  the  old  trustee  so  much  as  belonged  to  him 
beneficially  :  Re  Stuart,  2  De  G.  P.  &  J.  1 ;  Lewin,  856 ;  and  see  Hodges  v. 
Wheeler,  V.-C.  W.,  Dec.  21,  1867,  and  May  11,  1867. 

As  to  the  case  where  only  part  of  arrears  of  dividends,  &c.,  belong  to  the 
trust,  see  Skynner  v.  Pelichet,  9  W.  R.  191,  et  sup. 

By  the  National  Debt  (Stockholders'  ReUef)  Act,  1892  (55  &  56  V.  c.  39). 
s.  4,  "  where  by  virtue  of  any  provision  in  an  Act  of  ParUament  the  right  to 
stock  is  vested  in  any  person,  he  shall  by  virtue  of  the  same  provision  be 
deemed  to  be  entitled  to  make  a  vaUd  transfer  of  the  stock,  and  to  receive, 
and  give  a  vaUd  receipt  for,  any  accrued  or  accruing  dividends  "  ;  and 
where  the  right  to  transfer  stock  is  similarly  vested  in  him  he  is  to  be  deemed 
entitled  to  receive  dividends,  &c.  It  is  also  provided  that  the  Bank  may 
allow  holders  of  stock  to  have  more  than  one  account,  but  not  more  than 
four  accounts  can  be  required  in  the  same  names. 

And  by  sect.  5,  stock  may  be  transferred  to  and  held  in  the  names  of  an  Bodies 
individual  and  a  body  corporate,  or  of  two  or  more  bodies  corporate  :   see  corporate. 
Law  Guarantee  Sac.  v.  Hunter,  24  Q.  B.  D.  406,  411  :    also  see  Bodies 
Corporate  (Joint  Tenancy)  Act,  1899  (62  &  63  V.  c.  20) :   Re  Thompson's 
Settlement  Trusts,  Thompson  v.  Alexander,  [1905]  1  Ch.  229 ;    and  sup. 
Vol.  I.  p.  232. 

Where  the  oo.  was  a  trustee  within  the  meaning  of  the  Trustee  Act,  1893, 
after  dissolution,  a  vesting  order  may  be  made  :  Re  General  Accident 
Assurance  Corporation,  Ld.,  [1904]  1  Ch.  147. 

APPOINTING  PERSON  TO   CONVEY   OB,  TBANSFEK  LAND   OR  STOCK 

SECTS.  33,  34,  35,  sub-sect.  2. 

By  sect.  33,  in  all  cases  where  a  vesting  order  can  be  made  the  Court  may, 
if  it  is  more  convenient,  appoint  a  person  to  convey  the  land  or  release  the 
contingent  right,  and  the  conveyance  or  release  will  have  the  same  effect  as 
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an  order  under  the  appropriate  provision,  and  by  sect.  35  (2),  in  lieu  of 
making  a  vesting  order  as  to  stock,  the  Court  may,  if  it  is  more  convenient, 
appoint  some  proper  person  to  make  or  join  in  maldng  the  transfer ;  by 
sect.  34,  a  person  may  be  appointed  to  surrender  copyholds.  The  question 
whether  a  vesting  order  should  be  made,  or  a,  person  appointed  to  convey, 
is  one  of  expense  and  convenience  :  Lewin,  832. 

In  Hancox  v.  Spittle,  3  S.  &  G.  478  (on  sale  in  numerous  lots,  the  parties 
under  disabilities  being  numerous),  the  latter  course,  and  in  Shepherd  v. 
Churchill,  25  Beav.  21,  the  former  course,  was  adopted,  as  the  less 
expensive ;  and  see  Form  2,  p.  1222. 

As  to  whether  a  person  appointed  to  convey  for  a  tenant  for  life  can  pass 
estates  in  remainder,  see  Wood  v.  Beeilestone,  1  K.  &  J.  213.     As  to  the  form 
of  the  conveyance,  see  Lewin,  832. 
Bank  of  There  is  no  objection  to  directing  the  officer  of  the  Bank  to  make  the 

England.  transfer  under  sect.  35  (2),  and  this  in  many  cases  will  be  the  most  con- 
venient order ;  but  the  enactment  only  enables  the  Court  to  appoint  the 
bank  officer  to  transfer  stock  to  the  person  or  persons  in  whom  it  might  bj 
order  vest  the  right  to  transfer ;  therefore,  where  the  order  had  directed 
the  bank  officer  to  transfer  into  Court  stock  standing  in  the  names  of  two 
Defts,  one  out  of  the  jurisdiction,  it  was  necessary  to  add  a  direction  for  the 
Deft  in  the  jurisdiction  to  join  in  the  transfer :  Wade  v.  Hopkinson,  M.  B.. 
2  Aug.  1856,  B.  1842  ;  Hodgson  v.  H.,  M.  R.,  23  July,  1856,  A.  1627  ;  and 
in  such  a  case  there  is  no  advantage  in  directing  the  bank  officer  to  join. 
But  in  Henderson  v.  Eason,  sup,  p.  1204,  he  was  joined. 

The  order  is  served  on  the  Bank,  and  they  may  require  the  matter  to  be 
brought  before  the  Court  on  their  appearance  :  Re  Hartnall,  5  D.  &  S.  114 ; 
Mackenzie  y.  M.,  5  1>.  &,  S.  340. 

The  Bank  sustained  an  objection  to  an  order  which  would  have  caused 
complication  in  the  public  accounts  :  Shynner  v.  Pelichet,  9  W.  R.  191  ;  and 
where  the  stock  subject  to  the  trust  formed  part  of  a  larger  sum  standing  in 
the  deceased  trustee's  name,  the  Bank  refused  to  allow  the  new  trustees  to 
receive  the  arrears  of  interest  on  part :  Hodges  v.  Wheeler,  V.-C.  W.,  21 
Dec.  1867,  and  11  May,  1867  ;  but  in  Be  Stewart,  8  W.  R.  425 ;  2  De  G.  F. 
&  J.  1,  the  trustees  were  to  receive  the  whole  arrears  and  retain  only  that 
which  belonged  to  the  trust. 


Mode  of 
application. 


WHO   MAY   APPLY,   AND   MODE   OB  APPUCATION. 

By  Trustee  Act,  1893,  s.  36,  "  (1)  An  order  under  this  Act  for  the  appoint- 
ment .of  a  new  trustee  or  concerning  any  land,  stock,  or  chose  in  action 
subject  to  a  trust,  may  be  made  on  the  application  of  any  person  bene- 
ficially interested  in  the  land,  stock,  or  chose  in  action,  whether  under 
disability  or  not,  or  on  the  application  of  any  person  duly  appointed  trustee 
thereof. 

"  (2)  An  order  under  this  Act  concerning  any  land,  stock,  or  chose  in 
action  subject  to  a  mortgage  may  be  made  on  the  apphoation  of  any  person 
beneficially  interested  in  the  equity  of  redemption,  whether  under  disability 
or  not,  or  of  any  person  interested  in  the  money  secured  by  the  mortgage." 

By  O.  LIVE,  r.  1 : — "  All  proceedings  in  the  High  Court  commenced 
under  the  Trustee  Act,  1893,  shall  be  assigned  to  the  Ch.  Div.  of  the  Court," 
and  see  Jud.  Act,  1873,  s.  34  (2)  (3). 

By  0.  LIVE,  r.  2  : — "  All  applications  under  the  Act  may  be  made  by 
petition,  except  as  otherwise  provided  under  O.  lv." 

By  O.  LV,  r.  13a  : — "  Any  of  the  following  applications  under  the 
Trustee  Act,  1893,  may  be  made  by  summons  : — 

(a)  An  application  for  the  .appointment  of  a  new  trustee  with  or  without 

a  vesting  or  other  consequential  order. 

(b)  An  application  for  a  vesting  order  or  other  order  consequential  on  the 

appointment  of  a  new  trustee,  whether  the  appointment  is  made  by 
the  Court  or  a  Judge,  or  out  of  Court. 
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(o)  An  application  for  a  vesting  or  other  consequential  order  in  any  case 
where  a  judgment  or  order  has  been  given  or  made  for  the  sale, 
conveyance,  or  transfer  of  any  land  or  stock,  or  the  suing  for  or 
recovering  any  chose  in  action. 

(d)  An  application  relating  to  a  fund  paid  into  Court,  in  any  case  [coming 
within  the  provisions  of  r.  2  of  this  order]."  The  concluding  words 
were  substituted  by  R.  S.  C,  Feb.  1895,  for  the  words  "  where  the 
money  or  securities  in  Court  does  not,  or  do  not  exceed  £1000,  oi 
£1000  nominal  value."  For  the  provisions  of  r.  2,  v.  siqi.  Vol.  I. 
p.  310. 

In  a  complicated  case,  a  petition  may  be  presented  in  lieu  of  a  summons, 
and  the  costs  allowed :  Re  Morris,  60  L.  T.  96 ;  37  W.  E.  317  ;  1889, 
W.  N.  31. 

The  petition  {or  summons)  should  indicate  the  particular  sections  of  the  Section  to 
Trustee  Acts  under  which  the  order  is  asked  for  :  Be  Moss,  37  Ch.  D.  513  ;  be  stated. 
Re  Hall,  58  L.  T.  76 ;  O.  live,  4a. 

An  order  may  be  made  in  an  action,  without  petition,  on  motion,  or  on  Order  in 
adjournment  from  Chambers  :    Wood  v.  Beetlestone,  I  K.  &  J.  213 ;    so,  action, 
after  an  order  on  petition,  a,  further  order  was  made  on  motion  in  the 
matter  :   Re  Holbrook,  5  Jur.  N.  S.  1333  ;   8  W.  R.  3  ;   29  L.  J.  Ch.  200  ; 
1  L.  T.  18. 

If  a  petition  is  presented,  and  the  order  is  one  which  the  Court  could  not  Title, 
have  made  but  for  the  Trustee  Acts,  it  has  been  held  that  it  should  be 
intituled  in  the  Trustee  Acts  as  well  as  in  the  action :   Qough  v.  Bage,  25 
L.  T.  738  ;   Huntley  v.  Clutterbuch,  1872,  W.  N.  81 ;  if  the  order  is  made 
in  a  cause,  it  is  unnecessary  to  entitle  it  in  the  Act. 

As  to  mode  of  and  evidence  on  applying  for  new  trustees,  v.  sect.  35,  Evidence. 
sup.  pp.  1189,  1190. 

In  Re  Gill,  V.-C.  M.,  5  May,  1871,  an  order  was  made  on  the  apphcation  Who  may 
of  the  legal  pers.  represves  of  two  beneficiaries.  apply- 

A  person  having  a  contingent  interest  is  "  beneficially  interested  "  :  Re 
Sheppard,  4  D,  F.  &  J.  423  ;  and,  semble,  so  is  a  new  trustee  duly  appointed  : 
Exp.  Russell,  1  Sim.  N.  S.  404 ;  secus,  the  committee  of  a  lunatic  :  Re 
Bourke,  2  D.  J.  &  S.  426. 

Where  a  purchaser  under  a  judgment  has  paid  his  monej'  into  Court,  he 
should  make  the  apphcation  :  Ayles  v.  Cox,  17  Beav.  584 ;  but  the  Pit 
may  be  co-petr :  Rowley  v.  Adams,  14  Beav.  130 ;  and  where  an  estate 
was  sold  in  lots  under  a  judgment,  one  petition  as  to  such  lots  was  held  not 
to  be  multifarious  :   S.  C. 

Where  land  had  been  sold  under  a  judgment  in  a  creditor's  action  for 
admon,  and  the  purchase-money  paid  into  Court,  a  vesting  order  was  made 
on  the  application  of  the  Pit,  the  purchaser  consenting :    see  Re  Wragg, 

1  D.  J.  &  S.  356. 

Equitable  estates  are  bound  by'a  judgment  or  order  for  sale,  and  no  Equitable 
application  is  necessarv  :    Re  Williams,  5  D.  &  S.  515  ;  Basnett  v.  Moxon,  estates. 
20  Eq.  182 ;    and  see  Smith  v.  Boucher,  1  Sm,  &  G.  72 ;    Cottrell  v.  C, 

2  Eq.  330. 


SEEVTCE. 

All  the  cs.  q.  t.  ought  to  bo  served  with  a  petition  or  summons  for  the  Appointment 
appointment  of  new  trustees,  or,  if  infants,  be  made  petrs  by  their  next  °^  "^™' 
friends,  in  which  case  the  petition  may  be  amended  for  that  purpose  trustees, 
without  being  re-answered :    Re  Cartwright,  8  W.  R.  492 ;    Re  Richards, 
5  D.  &  S.  636  ;  Jones  v.  James,  9  Ha.  Ixxx. ;  Re  Fellows'  Settlement,  2  Jur. 
N.  S.  62  ;  but  in  special  cases  the  Court  relaxes  the  rule  :  see  Re  Lighthody, 
52  L.  T.  40  ;  33  W.  R.  452  ;  Be  Wilson,  31  Ch.  D.  522,  C.  A. ;  Re  Blanchard's 
instate,  2  N.  R.  386  ;  Re  Blanchard,  3  D.  F.  &  J.  137  ;  Re  Smyth's  Settlement, 
2  D.  &  Sm.  781  ;   Practice  note,  1901,  W.  N.  85 ; 

VOL.    II.  i   I 
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— and  the  retiring  trustees  also  :  Re  Sloper,  18  Beav.  596 ;  Futvoye  v, 
Ze9i?iarrf,3L.T.  687; 

— but  not  trustees  who  have  refused  or  neglected  to  transfer  for  twenty- 
eight  days :  sup.  p.  1207 ;  nor  a  trustee  who  is  permanently  resident 
abroad :  Re  Bignold,  7  Ch.  223 ;  R&  Martin  Pye,  42  L.  T.  247  ;  or  has 
absconded  and  cannot  be  found  :  Re  Nicholson,  1884,  W.  N.  76  ;  Hyde  v. 
Benbow,  1884,  W.  N.  117. 

But  on  a  petition  or  summons  for  appointment  of  new  trustees  of  a 

settlement,  tlie  beneficial  interests  uuder  which  had  been  made  the  subject 

of  settlements,  it  was  held  that  the  original  cs.  q,  t.,  their  husbands  and 

wives,  and  the  trustees  of  their  settlements,  sufficiently  represented  all 

parties  beneficially  interested :  fle  Smyth,  2  D.  &  S.  781 ;  and  see  O.  xvi,  8. 

Vesting  order      A  vesting  order  under  sects.  26,  35  may  be  made,  without  service  of  the 

under  sects,     petition  or  summons  on  the  trustee  (Re  Baxter,  2  S.  &  0.  v.)  or  mortgagee 

26,  35.  [Ue  Crowe's  Mortgage,  13  Eq.  26),  who  has  refused  to  comply  with  the 

request  in  writing :   Re  Russell,  1  Sim.  N.  S.  409. 
Infant  heir.  Neither  the  infant  heir  of  a  mortgagee  or  trustee,  nor  the  heir's  guardian, 

need  be  served  with  a  petition  or  summons  for  appointment  of  a  person 
to  convey,  or  for  a  vesting  order  :  Re  Wise,  5  D.  &  S.  415  ;  Re  Little,  7  Eq. 
323  ;  Re  Willan,  9  W.  R.  689  ;  Re  Tweedy,  9  W.  R.  398  ;  but  see  contra,  Re 
Jones,  22  W.  R.  837  ;  Re  Adams,  57  L.  T.  337  ;  35  W.  R.  770. 

In  Re  Stanley,  1893,  W.  N.  30 ;  62  L.  J.  Ch.  469,  the  Court  in  1892 
dispensed  with  service  on  the  heir  (who  went  abroad  in  1873)  of  a  trustee 
who  had  died  in  1870  intestate  as  to  trust  estates. 
If  of  age  he  must  be  served :  Purvis  v.  Abraham,  1866,  W.  N.  126. 
The  heir  of  a  testator  whose  trustees  predeceased  him  was  required  to  be 
served  :  Re  Smirthwaite,  11  Eq.  251 ;  Gunson  v.  Simpson,  5  Eq.  332  ;  Re 
Williams'  Trusts,  36  Ch.  D.  231.  But  in  Re  Gill,  5  May,  1871,  V.-C.  M. 
made  the  order  in  the  absence  of  the  heir,  who  could  not  be  found. 

As  to  dispensing  with  service  on  cs.  q.  t.  resident  in  Australia,  see  Re 
Wilson,  31  Ch.  D.  522,  C.  A. 

The  reversioner  need  not  be  served  with  a  petition  or  summons  for  an 
order  to  vest  leaseholds  in  a  new  trustee  where  the  lessor's  licence  is  not 
required  for  an  assignment :  Re  Matthew,  2  W.  R.  85  ;  and  see  Re  Hazeldine, 
16  Jur.  853. 

A  petition  or  summons  to  vest  the  right  to  transfer  stock  in  trustees, 
appointed  under  a  power  in  place  of  a  lunatic  and  another,  should  be 
served  on  the  lunatic's  committee  :  Re  Saumarez,  25  L.  J.  Ch.  575 ;  S.  C, 
8  D.  M.  &  G.  390  ;  Re  Parker,  32  Beav.  580  ;  and  he  is  entitled  to  his  costs  : 
S.  a. ;  Re  Wood,  7  Jur.  N.  S.  323 ;  30  L.  J.  Ch.  453. 

Such  an  order  cannot  be  made  in  an  action  only  without  a  petition  in 
Lunacy  :  Jeffryes  v.  Drysdale,  7  Jur.  N.  S.  667  ;  L.  JJ.,  9  W.  R.  428.  But 
see  Herring  v.  Olarh,  4  Ch.  167,  et  inf.  p.  1220,  which  see  also  as  to  mode  of 
application  where  a  lunatic  is  interested. 

Orders  appointing  guardians  to  infants  are  not  required  (see  0.  xvi,  19), 
but  for  a  lunatic  respondent  an  order  of  course  is  still  required. 

As  to  vesting  orders  of  estates  of  lunatics  on  the  appointment  of  new 
trustees,  v.  sup.  p.  1190. 
Copyholds.  As  to  serving  on  the  lord  of  a  manor  a  petition  or  summons  for  an  order 

vesting  copyholds,  v.  sup.  p.  1210. 
And  further  as  to  service  of  petitions,  sup.  Vol.  I.  p.  373, 


Cs.  q.  t. 
resident 
abroad. 

Leaseholds, 


Lunatic. 


Order  inclu- 
sive of 
matter 
alleged. 


EVIDENCE — SECT.    40. 

By  the  Trustee  Act,  1893,  s.  40,  "  Where  a  vesting  order  is  made  as 
to  any  land  under  this  Act  or  under  the  Lunacy  Act,  1890,  or  imder  any 
Act  relating  to  lunacy  in  Ireland,  founded  on  an  allegation  of  the  personal 
incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation  that  a  trustee  or 
the  heir  or  pers.  represve  or  devisee  of  a  mortgagee  is  out  of  the 
jurisdiction  of  the  High  Court  or  cannot  be  found,  or  that  it  is  uncertain 
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which  of  several  trustees  or  which  of  several  devisees  of  a  mortgagee  was  the 
survivor,  or  whether  the  last  trustee  or  the  heir  or  pers.  represve  or  last 
surviving  devisee  of  a  mortgagee  is  living  or  dead,  or  on  an  allegation  that 
any  trustee  or  mortgagee  has  died  intestate  without  an  heir  or  has  died  and  it 
is  not  known  who  is  his  heir  or  pers.  represve  or  devisee,  the  fact  that  the 
order  has  been  so  made  shall  be  conclusive  evidence  of  the  matter  so  alleged 
in  any  Court  upon  any  question  as  to  the  validity  of  the  order ;  but  this 
section  shall  not  prevent  the  High  Court  from  directing  a  reconveyance  or 
the  payment  of  costs  occasioned  by  any  such  order  it  improperlj'  obtained." 

Where  the  legal  estate  in  mortgaged  land  had  descended  on  an  infant  Heirship, 
heir  of  the  mortgagee,  the  Court  required  formal  evidence  of  the  heirship 
and  infancy  :   Re  Powell,  V.-C.  W.,  12  Dec.  1857  ;   S.  C,  4  K.  &  J.  338  ; 
6  W.  R.  136 ;  see  also  Re  Wise,  5  D.  &  S.  415. 

In  Be  Badcock,  2  W.  R.  386,  V.-C.  K.  required  an  exor  who  had  not  proved  Probate, 
to  renounce  probate  before  vesting  the  estate  in  the  other. 

As  to  reading  affidavits  made  in  another  cause  or  matter,  see  0.  xxxvii,  3; 

Where  an  appointment  of  new  trustees  is  made  by  deed,  though  not  Proof  of  deed 
required  to  bo  so,  on  application  for  a  vesting  order  there  must  be  proof  of  of  appoint- 
the  handwriting  of  the  attesting  witness,  or  of  endeavour  and  failure  to  ™ent. 
find  a  witness  to  his  handwriting,  and  thereupon  the  order  may  be  drawn 
up  on  proof  of  the  handwriting  of  the  appointor :    Re  Rice,  32  Ch.  D. 
35,  C.  A. 

Extracts  from  parish  registers  are  sufficient,  if  signed  by  the  "  curate  "  Registers, 
alone,  and  not  verified :    Re  Porter,  4  W.  R.  443 ;    correcting  the  report 
(2  D.  M.  &  G.  748)  of  Re  Hall,  sup.  p.  153. 

As  to  the  admissibility  of  Scotch  parish  registers  or  certified  extracts 
therefrom,  see  Lyell  v.  Kennedy,  14  App.  Ca.  437. 

CHARITIES. 

Sect.  39  authorizes  orders  vesting  in  new  trustees  of  charities  any  land, 
stock,  or  chose  in  action,  v.  inf.  Chap.  XLII.,  Sects.  I.,  II.,  and  note, 
p.  1266. 

CONVICT  TRUSTEE  OR  MORTGAGEE. 

By  sect.  48,  property  vested  in  a  trustee  or  mortgagee  becoming  a  convict 
within  the  Forfeiture  Act,  1870  (33  &  34  V.  c.  23),  is  prevented  from  vesting 
in  the  admor  under  that  Act,  except  as  to  any  beneficial  interest  of  the 
trustee  or  mortgagee  in  such  property. 

ABSENCE   OF  TRUSTEE, 

By  sect.  43,  the  Court  may  make,  in  the  absence  of  a  trustee  who  cannot 
be  found,  a  decree  binding  him  in  the  character  of  trustee  :  see  Wesihead  v. 
Sale,  6  W.  R.  52  ;   3  Jur.  N.  S.  1209. 


By  sect.  38, "  the  High  Court  may  order  the  costs  and  expenses  of  and 
incident  to  any  application  for  an  order  appointing  a  new  trustee,  or  for  a 
vesting  order,  or  of  and  incident  to  any  such  order,  or  any  conveyiince  or 
transfer  in  pursuance  thereof,  to  be  paid  or  raised  out  of  the  land  or  personal 
estate  in  respect  whereof  the  same  is  made,  or  out  of  the  income  thereof,  or 
to  be  borne  and  paid  in  such  manner  and  by  such  persons  as  to  the  Court 
may  seem  just." 

This  provision  appears  to  remove  the  doubt  formerly  entertained  as  to 
the  power  of  the  Court  to  order  a  respondent  to  pay  costs  :  see  Re  Primrose, 
23  Beav.  590  ;  Re  Sarah  Knight's  Will,  26  Ch.  D.  82,  C.  A. ;  Seton,  6th  ed. 
p.  1056. 

An  order  was  made  vesting  the  estate  in  a  new  trustee,  and  that  by 
consent  he  might  pay  the  costs  of  the  proceedings,  and  that  such  costs, 
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with  interest,  at  £4  p.  c,  might  be  a  charge  on  the  inheritance  :  Exp. 
Davies,  16  Jur.  882 ;  et  v.  sup.  p.  1179. 

In  Ee  Ellison,  2  Jur.  N.  S.  62,  a  petition  asking  an  inquiry,  and  for  the 
costs  "  incidental  to  or  consequent  on  the  inquiry,"  the  Court  excluded  the 
words  quoted  from  the  order  as  giving  rise  to  uncertainty. 

If  the  application  be  solely  for  the  benefit  of  a  tenant  for  life,  he  will  pay 
thfi  costs,  but  the  costs  of  an  application  for  the  general  benefit  of  the  estate, 
such  as  the  appointment  of  Tiew  trustees,  should  be  defrayed  out  of  corpus, 
as  between  solr  and  client :  Re  Parby,  29  L.  T.  72  ;  Carter  v.  Sebright,  26 
Beav.  374  ;  Lewin,  858. 

The  costs  of  a  vesting  order  on  a  sale  should  be  borne  by  the  vendor : 
Ayles  v.  Oox,  17  Beav.  584 ;  Bradley  v.  Munton,  16  Beav.  294  ;  Purser  v. 
Darby,  4  K.  &  J.  41  ;  and  not  by  a  railway  co.  under  the  Lands  Clauses  Act, 
s.  82  :   Be  S.  Wales  By.  Co.,  14  Beav.  4i8. 

As  to  costs  of  two  petitions  presented  the  same  day  for  the  same  purpose, 
see  Be  Pnng,  28  L.  T.  467. 

A  person  filing  a  bill,  instead  of  proceeding  under  the  Act  of  1850,  had  to 
pay  the  extra  costs  :  Thomas  v.  Walker,  18  Beav.  521. 

Costs  will  not  be  allowed  on  the  higher  scale  merely  on  the  ground  that 
the  trust  funds  are  large  :  Be  Spettigue,  32  W.  R.  385. 

As  to  costs  in  cases  of  lunacy,  v.  inf.  p.  1220. 

LUNATIC  TETJSTEBS   OB  MORTGAGEES. 

By  sect.  116  of  the  Lunacy  Act,  1890  (53  V.  o.  5),  the  powers  of  that  Act 
relating  to  management  and  administration  extend  not  only  to  lunatics  so 
found  by  inquisition  and  to  every  person  lawfully  detained  as  a  lunatic,  but 
also  to  "  every  person  not  so  detained  and  not  found  a  lunatic  by  inquisi- 
tion, with  regard  to  whom  it  is  proved  to  the  satisfaction  of  the  Judge  in 
Lunacy,  that  such  person  is,  through  mental  infirmity  arising  from  diseate 
or  age,  incapable  of  managing  his  affairs." 

The  expression  "  lawfully  detained  "  in  this  section  means  "  lawfully 
detained  under  the  provisions  of  the  Acts  of  Pariiament  in  this  country  "  : 
Be  Mark  Whalley  and  Be  W.  B.  Whalhy,  [1906]  1  Ch.  565. 

The  corresponding  definition  in  the  Trustee  Act,  1850,  only  extended  to 
infirmity  of  mind  and  not  of  body  :  Be  Barber,  39  Ch.  D.  187  ;  and  see  Be 
Martin,  34  Ch.  D.  618 ;  overruhng  Be  Phelps'  Settlement  Trusts,  31  Ch.  D. 

351. 

Where  any  such  person,  not  being  an  infant,  or  resident  out  of  the  juris- 
diction, is  a  trustee,  the  jurisdiction  of  the  Court  in  Lunacy,  as  defined  by 
the  Lunacy  Acts  of  1890  and  1891,  arises:  see  Be  Gardner's  Trusts,  10 
Ch.  D.  29,  where  the  existing  trustee  being  of  unsound  mind,  and  out  of 
the  jurisdiction,  new  trustees  were  appointed  in  Chancery,  and  a  vesting 
order  made. 
Vesting  land.  By  the  Lunacy  Act,  1890,  s.  135,  the  Judge  in  Lunacy  may  make  orders 
vesting  lands,  of  which  a  lunatic  trustee  or  mortgagee  is  solely  or  jointly 
seised  or  possessed,  "  in  such  person  or  persons  for  such  estate  and  in  such 
manner  as  he  directs  "  ;  and  may  release  contingent  rights  in  such  lands. 
Any  such  order  is  to  have  "  the  same  effect  as  if  the  trustee  or  mortgagee 
had  been  sane,  and  had  executed  a  deed  convejang  the  land  for  the  estate 
named  in  the  order,  or  releasing  or  disposing  of  the  contingent  right  "  : 
Lunacy  Act,  1890  (53  V.  c.  5),  s.  135,  sub-s.  3. 

Under  sect.  135  the  Court  has  power,  on  payment  of  purchase-money  of 
leaseholds  belonging  to  a  lunatic,  which  he  contracted  to  sell  before  he  was 
found  lunatic,  to  make  a  vesting  order  :  Be  Pagani,  [1892]  1  Ch.  236,  C.  A. 
Transfer  of  By  sect.  136  (replacing  sects.  5  and  6  of  the  Act  of  1850)  the  Judge  in  Lunacy 

etock,  &o.  may  jn  like  manner  vest  the  right  to  transfer  stock  or  choses  in  action  held  by 
a  lunatic  as  tTOStee  or  mortgagee  (solely,  or  jointly  with  others) ;  or  aspers. 
represve ;  and  by  sub-sect.  4  the  Judge  may,  if  it  is  more  convenient, 
appoint  some  proper  person  to  make  or  join  in  making  a  transfer  of  stock. 
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By  sect.  137,  where  a  person  is  appointed  to  make  or  join  in  making  a 
transfer  of  stock,  such  person  shall  be  some  proper  oflieer  of  the  Bank,  or  the 
00.  or  society  whose  stock  is  to  be  transferred.  This  section  does  not  ajiply 
wliere  an  order  vesting  stock  of  a  lunatic  trustee  is  made  in  the  ordinary 
form,  as  in  Be  Oregson,  [1893]  3  Ch.  233,  C.  A.,  v.  sup.  p.  1176,  and  not 
under  sub-sect.  4  of  sect.  136 ;  and  therefore  in  such  a  case  the  Bank  of 
England  cannot  require  that  their  officer  should  be  appointed  to  make 
the  transfer :   Re  C.  M.  G.,  [1898]  2  Ch.  324,  C.  A. 

By  sect.  141  of  the  Act  of  1890,  in  every  case  in  which  the  Judge  in  Appointment 
Lunacy  has  jurisdiction  to  order  a  convej'ance  or  transfer  of  land  or  stock,  of  new 
or  to  make  a  vesting  order,  he  may  also  make  an  order  appointing  a  new  trustee, 
trustee  or  new  trustees. 

By  sect.  143,  the  provisions  of  the  Act  as  to  vesting  orders  are  not  to  Infant, 
affect  the  jurisdiction  of  the  High  Court  as  to  any  lunatic  trustee  or  mort- 
gagee who  is  an  infant. 

Sect.  340  provides  that  "  save  as  in  this  Act  otherTidse  expressly  pro-  Criminal 
vided  this  Act  shall  not  extend  to  criminal  lunatics  "  ;  as  to  the  jurisdiction  lunatics, 
to  make  vesting  orders  in  such  cases,  see  In  re  R.,  [1906]  1  Ch.  730;  sup. 
Form  36,  p.  1204. 

By  sect.  341,  "  lunatic  "  means  an  idiot  or  person  of  unsound  mind. 

The  powers  of  the  Judge  in  Lunacy  under  sects.  135  to  143  to  make  vest-  Lunacy  Act, 
ing  and  other  orders  as  are  in  thosj  sections  mentioned  are  now  (except  so  1911. 
far  as  they  relate  to  lunatic  mortgagees,  not  being  also  trustees)  transferred 
to  the  High  Court:  Lunacy  Act,  1911,  s.  1. 

As  to  the  jurisdiction  of  the  Judge  in  Lunacy,  v.  sup.  p.  1183  ;  and  see  Jurisdiction, 
also  Jud.  Act,  1873,  s.  17  (3) ;  1875,  s.  7,  by  which  the  jurisdiction  in 
Lunacy  was  transferred  to  the  High  Court  of  Justice,  and  to  be  exercised  by 
such  Judge  or  Judges  of  the  High  Court  or  Court  of  Appeal  as  should  be 
intrusted,  &c.  By  the  Queen's  sign  manual  (warrant  dated  11  Nov.  1876), 
the  jurisdiction  was  conferred  on  the  L.  C.  and  all  the  Justices  of  Appeal, 
and  might  be  exercised  by  them,  or  any  two  of  them  sitting  together,  or  by 
any  one  of  them  sitting  alone.  And  by  letter  of  request  from  the  L.  C. 
under  Jud.  Act,  1873,  s.  51,  to  the  Judges  of  the  Court  of  Appeal,  they 
could,  when  sitting  in  lunacy,  make  orders  as  Judges  of  the  Ch.  Div.  ;  and 
now,  by  virtue  of  sect.  108  of  the  Lunacy  Act,  1890,  sect.  51  of  the  Jud. 
Act,  1873  (36  &  37  V.  c.  66),  and  the  request  of  the  L.  C.  made  pursuant 
to  that  section,  the  Judges  of  the  Court  of  Appeal  are  enabled  to  act  as 
additional  Judges  of  the  Ch.  Div.,  not  only  in  all  applications  under  the 
Trustee  Act,  1893,  but  in  all  applications  in  lunacy  which  require  also  the 
exercise  of  the  jurisdiction  of  the  Ch,  Div.  :  Re  Plait,  36  Ch.  D.  410 ;  Re 
Blake,  1895,  W.  N.  51  ;  72  L.  T.  280  ;  but  in  lunacy  matters  this  jurisdiction 
can  only  be  exercised  in  aid  of  the  jurisdiction  in  lunacy :  Re  Barter,  39 
Ch.  D.  187. 

The  procedure  in  Lunacy  is  now  regulated  by  the  Lunacy  Rules,  1892  and 
1893,  made  under  sect.  338  of  the  Act  of  1890,  and  by  the  Lunacy  Act,  1911. 

Where  a  sole  surviving  trustee  is  a  lunatic  not  so  found,  the  High  Court  Application 
(though  empowered  to  appoint  a  newtrustcc  in  his  place)  had  no  jurisdiction  of  Trustee 
to  make  a  vesting  order  ;  but  resort  was  had  to  the  Lunacy  jurisdiction  :  Re  Acts. 
M.,  [1899]  1  Ch.  79:  and  v.  sup.  p.  1190,  and  Lunacy  Act,  1911. 

Where  a  mortgage  debt  and  stock  were  vested  in  two  trustees,  one  being 
lunatic  and  the  other  out  of  the  jurisdiction,  and  new  trustees  had  been 
appointed,  an  order  was  made  vesting  the  mortgage  debt  and  right  to  call 
for  a  transfer  of  the  stock  in  the  trustee  out  of  the  jurisdiction,  and  then,  it 
appearingthathewasout  of  the  jurisdiction,  in  the  new  trustees  :  Re  Bailw, 
39  Ch.  D.  189,  C.  A. 

New  trustees  having  been  appointed  in  the  place  of  a  lunatic  and  a 

deceased,  to  act  jointly  with  a  continuing  trustee,  the  right  to  convey  the 

mortgaged  property  for  the  estate  of  the  continuing  trustee  and  the  lunatic 

was  vested  in  the  continuing  trustee  :  Re  Vicat,  33  Ch.  D.  103,  0.  A. 

Where  it  was  alleged  that  a  trustee  was  of  unsound  mind,  but  the  trustee 
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denied  the  allegation  and  was  unwilling  to  be  removed,  the  Court,  declined 
to  make  an  order :  Re  Cornhs,  51  L.  T.  45. 

Where  one  of  the  exors  of  a  surviving  exor  of  a  testator  was  lunatic,  the 
right  to  transfer  stock  was  vested  in  the  other  two,  though  the  stock  stood 
in  the  name  of  the  testator  :  Re  Wacher,  22  Ch.  D.  535,  C.  A. ;  but  where 
one  of  the  three  trustees  was  lunatic,  Cotton,  L.  J.,  refused  to  vest  the  right 
to  transfer  until  a  new  trustee  was  apjiointed :  Re  Nash,  16  Ch.  D.  .503, 
C.  A. ;  but  see  Re  Watson,  19  Ch.  D.  384,  C.  A. ;  Re  Ray,  47  L  T.  600. 

As  the  Court  in  Lunacy  does  not  administer  a  trust,  it  will  not  make  an 
order  vesting  property  in  a  person  absolutely  entitled,  but  will  appoint  a 
new  trustee,  and  leave  the  owner  to  take  further  steps  to  put  an  end  to  the 
trust :  Re  Holland,  16  Ch.  D.  672,  C.  A. ;  but  see  Re  Currie,  10  Ch.  D. 
93,  C.  A. 

OKDER  IN  LUNACY  OB  CHANCEEY. 

By  the  Lunacy  Act,  1911  (1  &  2  Geo.  V.  c.  40),  s.  1,  the  powers  of  the 
Judge  in  Lunacy  under  sects.  135  to  143  of  the  Lunacy  Act,  1890,  as  amended 
by  any  subsequent  enactment,  to  make  such  vesting  and  other  orders  as 
are  in  those  sections  mentioned  are,  except  so  far  as  they  relate  to  lunatic 
mortgagees,  not  being  also  trustees,  transferred  to  the  High  Court. 
The  practice  prior  to  this  Act  was  as  follows : — ■ 

Where  the  estate  of  a  lunatic  trustee  or  mortgagee  was  to  be  affected,  the 

order  had  to  be  made  in  Lunacy  as  well  as  in  Chancery  :  Re  Omerod,  3  D. 

&  J.  249 ;   Re.  Mason,  10  Ch.  273  ;   Re  White,  5  Ch.  698 ;   Re  Stewart,  8 

W.  R.  297  ;  Re  Boyce,  4  D.  J.  &  S.  205 ;  Re  Cuminij,  5  Ch.  72  ;  Re  M.,  [1899] 

1  Ch.  79.     But  see  Re  Lamotte,  25  W.  R.  149. 

Vesting  Where  one  of  three  trustees  of  a  sum  of  stock  became  lunatic,  a  petition 

order  without  for  a  vesting  order  in  the  other  trustees  was  entitled  in  Lunacy  onlv  : 

appointing       jte  Watson,  19  Ch.  D.  384,  C.  A. ;  and  see  Re  Ray,  47  L.  T.  500  ;  Re  Batho, 

new  trustee ;    39  qj^   j)_  ^gg^  q  j^ 

with  appoint-      Where  one  trustee  was  a  lunatic,  a  petition  for  appointment  of  new 

ment  of  new    trustees  in  place  of  the  lunatic  and  others,  and  a  vesting  order,  had  to  be 

trustee.  entitled  in  Lunacy  as  well  as  Chancery,  as  otherwise  the  vesting  order 

would  sever  the  joint  tenancy  :  Re  Pearson,  5  Ch.  T).  982,  C.  A. ;  Re  Chell, 

49  L.  T.  196. 

If  only  an  appointment  of  a  new  trustee  is  required,  and  no  order  vesting 
the  lunatic's  estate  the  order  might  be  made  in  Chancery  only :  Re 
Vickers,  3  Ch.  D.  112  ;  Re  M.,  [1899]  1  Ch.  79  ;  or  if  thn  only  difficulty  is 
that  the  person  having  power  to  appoint  a  new  trustee  is  a  lunatic,  &c.,  and 
no  vesting  order  is  required :  Re  Sparrow,  5  Ch.  662  ;  but  in  such  a  case  it 
would  seem  that  the  application  should  in  general  be  in  lunacy  :  Re  Bowmer, 
3  D.  &  J.  658  ;  Lunacy  Act,  1890,  ss.  128,  129. 
After  order  In  Herring  v.  Clark,  4  Ch.  167,  after  a  judgment  for  sale  of  leaseholds 

for  sale.  belonging  to  A.  and  B.  as  partners,  an  order  vesting  the  legal  estate  in  the 

share  of  A.,  who  was  of  unsound  mind,  was  made  in  Chancery  only. 
Infant  trustee      Where  an  infant  trustee  is  of  unsound  mind,  the  case  does  not  fall  under 
lunatic.  the  Lunacy  jurisdiction  but  under  that  of  the  High  Court,  and  the  order  wf  s 

made  in  Chancery  only  :  see  Re  Arrowsmith's  Trusts,  4  Jur.  N,  S.  112S ; 
Lunatic  27  L.  J.  Ch.  704  ;  6  W.  R.  642  ;  and  so  also  if  the  existing  trustee  is  not 

trustee  out  of  only  lunatic  but  out  of  the  jurisdiction  :   Re  Gardner's  Trust,  10  Ch.  D.  29 ; 
jurisdiction,     see  also  Re  Buce's  Trusts  (in  Lunacy  and  in  Chancery),  30  W.  R.  759. 

COSTS  IN  LUNACY. 

By  sect.  142  of  the  Lunacy  Act,  1890,  power  as  to  costs  is  conferred  on 

the  Judge  in  Lunacy  similar  to  that  conferred  on  the  High  Court  by  sect. 

38  of  the  Trustee  Act,  1893,  r.  sup.  p.  1217. 

Bank  of  As  to  the  jurisdiction  under  sect.  142  to  order  the  Bank  of  England  to 

England.         pay  costs,  Bce  C.  M.  0.,  [1898]  2  Ch.  324,  C.  A.,  referring  to  Re  ShoHridge, 

[1895]  1  Ch.  278,  C.  A. 
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Costs  of  re-coflveyance  are  in  general  borue  by  the  mortgagor :  v.  iiif.  Costs  of 
Chap.  XLVII.,  "  Mortgages  "  ;  but  the  extra  costs  of  a  petition  for  a  reconveyance, 
vesting  order  made  necessary  by  the  mortgagee  having  become  a  lunatic 
may  be  ordered  to  be  paid  otherwise,  e.g.,  out  of  the  mortgaged  estate 
where  he  is  beneficially  entitled  to  the  mortgage  :  Exp.  liicliards,  1  J.  &  W. 
264 ;  Re  Wheeler,  1  D.  M.  &  C.  435,  and  oases  there  cited  ;  Be  Towvscnd, 
2  Ph.  348  ;  or,  where  he  is  only  a  trustee  (Ee  Townsend,  I  Mao.  &  G.  686), 
out  of  the  trust  funds  :   Re  Jones,  2  Ch.  D.  70. 

But  not  where  the  fact  that  the  lunatic  morlgageo  was  a  trustee  appeals 
on  the  mortgage  deed  :  Re  Lewes,  1  Mac.  &  G.  23  ;  nor  where  the  legal 
estate  had  descended  to  the  mortgagee's  heir,  a  lunatic  :  Re  Stuart,  4  J).  & 
J.  317  ;  Re  Jones,  2  D.  P.  &  J.  554 ;  nor  where  the  application  was  made 
by  the  mortgagor  for  leave  to  pay  the  debt  into  the  Bank  of  England,  and 
an  order  vesting  the  property  in  himself  :  Re  Sparks,  6  Ch.  T>.  361,  C.  A.  ; 
and  see  Lewin,  865,  and  note. 


Section  XII. — Persons  entitled  to  Lands  directed  to  be 

SOLD,    CONVEYED,    &C.,    DECLARED    TRUSTEES — VeSTINR    OR 

CONVEYING — Trustee  Act,  1893,  ss.  30,  31,  32  and  33. 

1.  Vesting  Lands  in,  or  appointing  Person  to  convey  to,  Purchaser 

under  Judgment — Sects.  30  and  32. 

Upon  the  application  of  A.  &c.,  the  person  by  the  Master's  certi- 
ficate, dated  &c.,  allowed  the  purchaser  of  the  land  now  subject  to 
&c.  [Form  1,  p.  1191],  comprised  in  lot  — ,  part  of  the  estates  sold 
pursuant  to  the  judgment  [or  order],  dated  &c.,  and  upon  reading 
the  said  judgment  [or  order]  the  conditions  of  sale,  the  Master's 
said  certificate  [or  order],  dated  &c.  [allowing  the  applicant  the 
purchaser  of  the  said  land)  [enter  any  other  evidence],  and  an  office 
copy  certificate  of  lodgment,  whereby  it  appears  that  on  the  — 
day  of  —  the  applicant  A.  paid  the  sum  of  £ — ,  his  purchase- 
money,  for  the  said  land  [If  so,  with  interest  thereon,  or  the 
balance  of  his  purchase-money  for  the  said  land  &c.,  after  deduct- 
ing the  sum  of  £ — ,  the  amount  of  the  deposit  paid  by  him  in 
respect  thereof,  with  interest  on  such  balance]  into  Court  to  the 
credit  of  &c.,  and  the  Judge  being  of  opinion  that  (the  Pit,  or 
Deft)  B.  is  to  be  deemed  to  be  entitled  to  [or  possessed  of,  or  a  con- 
tingent right  in]  the  land,  comprised  in  the  said  lot,  upon  a  trust 
within  the  meaning  of  the  Trustee  Act,  1893  ;  And  it  appearing  by 
the  evidence  aforesaid  that  the  said  B.  is  an  infant  [or  out  of  the 
jurisdiction  of  this  Court,  or  cannot  be  found  &c.  State  the  disability 
or  circumstance  which  renders  the  order  requisite,  or  if  there  be  no  dis- 
ability "  that  it  is  expedient,  for  the  purpose  of  carrying  such  sale 
into  effect,  that  a  person  should  be  appointed,"  or  "  that  an  order 
should  be  made  "  vesting  the  said  land].  Order  that  the  said  land 
vest  in  the  said  A.,  for  the  estate  of  the  said  B.  [or  released  from  the 
contingent  right  of  the  said  B.]  therein  [or  it  is  ordered  that  C.  be 
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appointed  to  convey  the  said  land  to  the  said  A.,  or  as  lie  shall  direct, 
for  the  estate  of  the  said  B.  therein  ;  or  to  release,  or  dispose  of,  or 
discharged  from  the  contingent  right  of  the  said  B.  in  the  said  land  ; 
And  it  is  ordered  that  the  said  C.  do  convey,  or  assign,  or  release,  or 
dispose  of  the  same  accordingly] . 

For  order  vesting  infant's  interest  in  land  sold  under  decree  in  the 
purchaser,  see  TJwmas  v.  Heath,  V.-C.  S.,  25  April,  1853,  B.  747. 

For  order  on  petition  by  purchaser  under  decree,  vesting  land  for  the 
estate  of  infants,  see  Edwards  v.  Oral/,  V.-C.  W.,  16  July,  1853,  A.  1359. 

For  order,  on  petition,  discharging  order  vesting  infant's  interest  in  an 
estate  in  a  purchaser  under  decree,  and  directing  a  conveyance  instead,  at 
the  purchaser's  instance,  for  the  purpose  of  expressing  reservations  as  to 
mines,  see  Turner  v.  Speakman,  V.-C.  P.,  19  April,  1852,  B.  633. 

For  order  vesting  copyholds  in  the  purchaser  under  a  decree,  on  his  and 
Pit's  petition,  and,  by  consent  of  the  lord,  for  all  the  estate  and  interest  of 
the  Defts,  husband  and  wife,  who  had  neglected  or  refused  to  execute  the 
necessary  documents,  see  Rowley  v.  Adams,  M.  R.,  18  Aug.  1852,  B.  1195  ; 
;S.  C,  14  Beav.  130. 

For  order,  on  petition,  that  lands  sold  under  decree  be  wholly  discharged 
from  tlie  contingent  rights  of  persons  unborn,  see  Beale  v.  Symonds,  V.-C. 
K.,  19  March,  1852,  A.  978,  et  inf.  p.  1232. 

For  order  for  Pit  to  convey  to  a  purchaser  discharged  from  the  contingent 
right  of  the  Deft,  see  Balderson  v.  Wood,  M.  R.  at  Chambers,  29  Jan.  1879. 

The  order  can  be  made  where  the  person  to  convey  is  under  no  disability, 
V.  inf.  p.  1232. 

For  order,  in  Chambers,  appointing  person  to  convey  to  purchaser  under 
decree  the  estate  vested  in  infants,  see  Lill  v.  L.,  M.  R.  in  Chambers,  16 
June,  1858,  B.  1202. 

For  order  vesting  lands  in  purchaser  to  uses  to  bar  dower,  see  Davey  v. 
Miller,  V.-C.  S.,  27  June,  1853,  A.  1634 ;  and  Form  17,  Seton,  4th  ed. 
p.  535. 

For  similar  order  in  favour  of  a  person  beneficially  entitled  in  fee,  the 
trustee  of  the  legal  estate  being  an  infant,  see  Be  Lash,  reported  5  D.  &  S. 
436  ;   but  this  order  is  not  found  in  Reg.  Lib.,  nor  is  the  petition  filed. 

For  order,  on  the  application  of  the  purchaser,  appointing  Pit  to  assign 
leaseholds  sold  under  decree  to  the  purchaser  for  the  estate  of  a  trustee,  as 
to  whom  it  was  uncertain  whether  he  was  Mving  or  dead,  see  Smither  v. 
Zetterquist,  M.  R.  in  Chambers,  25  Nov.  1859,  B.  263. 

For  order,  by  consent  of  the  lady  of  the  manor,  vesting  copyholds  sold 
under  decree  in  the  purchaser,  for  the  estate  of  one  of  the  testator's  co-heirs 
who  was  out  of  the  jurisdiction,  discharged  from  all  right  and  title  of  the 
Deft,  the  testator's  widow,  to  freebench,  dower,  or  thirds,  of  or  in  the  same, 
and  from  all  claims  and  demands  whatsoever  in  respect  thereof,  see  Tomson 
V.  Solph,  M.  R.  in  Chambers,  13  Dec.  1858,  B.  432. 

2.  Similar  Order  where  there  are  numerous  Purchasers  who  combine 
to  take  one  Order. 

Upon  the  application  (by  summons  dated  &c.)  of  the  persons  whose 
names,  addresses,  and  descriptions  are  set  forth  in  the  first  column 
of  the  first  schedule  hereto  (being  the  persons  by  the  Master's  certi- 
ficate dated  &c.  allowed  the  purchasers  of  the  lands  and  hereditaments 
described  in  the  second  schedule  hereto  and  comprised  in  the  respec- 
tive lots  set  opposite  to  their  respective  names  in  the  second  column 
of  the  said  first  schedule,  being  the  estates  sold  pursuant  to  the  order 
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for  sale  dated  &c.  at  the  respective  prices  specified  in  the  third  column 
of  the  said  first  schedule),  and  upon  hearing  &c.  and  upon  reading 
{inter  alia)  an  office  copy  paymaster's  certificate  of  lodgment  dated 
&c.  whereby  it  appears  that  on  the  —  day  of  —  T.  P.,  the  person  ap- 
pointed by  the  Judge  to  receive  the  deposits  of  the  purchasers,  duly 
paid  into  Court  to  the  credit  of  &c.  the  sum  of  £ — ,  being  the  aggre- 
gate of  the  sums  set  forth  in  the  fourth  column  of  the  said  first 
schedule  opposite  the  numbers  of  the  said  respective  lots  stated  in 
the  second  column  four  office  copy  paymaster's  certificates  of  lodg- 
ment, all  dated  &c.,  whereby  it  appears  that  on  the  respective  dates 
specified  in  the  fifth  column  of  the  said  first  schedule  the  said  persons 
named  in  the  first  column  thereof  paid  the  respective  sums  set  forth 
in  the  eighth  column  opposite  the  said  respective  dates,  being  the 
respective  balances  set  forth  in  the  sixth  column  of  purchase-money 
for  the  said  lots  after  deducting  the  respective  sums  set  forth  in  the 
fourth  column,  together  with  the  interest  on  such  respective  balances 
set  forth  in  the  seventh  column  into  Court  to  the  said  credit ;  And 
the  Judge  being  of  opinion  that  the  persons  whose  names,  addresses 
and  descriptions  are  set  forth  in  the  third  schedule  hereto  (being  the 
persons  named  in  the  first  paragraph  of  the  Master's  said  certificate 
dated  &c.)  are  to  be  deemed  to  be  entitled  to  the  lands  and  heredita- 
ments comprised  in  the  second  schedule  hereto  upon  a  trust  within 
the  meaning  of  the  Trustee  Act,  1893,  for  the  persons  whose  names 
are  set  forth  in  the  first  schedule  hereto,  and  that  it  is  expedient 
for  the  purpose  of  carrying  the  said  sales  into  effect  that  an  order 
should  be  made  vesting  the  said  lands  and  hereditaments  in  the 
said  purchasers  ;  It  is  ordered  that  the  land  and  hereditaments 
comprised  in  lot  1,  the  full  particulars  of  which  are  set  forth  in  the 
first  part  of  the  said  second  schedule,  do  vest  in  the  purchaser  A.  M. 
for  the  estate  of  the  said  persons  named  in  the  said  third  schedule 
therein. — [^Add  similar  directions  for  each  plot]. 


The  First  Schedule. 


Names,  Ad- 
dresses and 
descriptions 
of  Pur- 
chasers. 


AM.       of 
&c.,  inn- 
keeper 
&o. 


Numbers 
of  lots. 


3. 
Purchase- 
money  of 
lots  Bpeci- 
fled  in  2nd 
column. 


£    s.    d. 
85  0    0 


Amount 
of  deposit 
paid  in. 


5. 
Dates  of 
Payment 
in  of  bal- 
ance of 
purchase- 
money. 


£■  s.  a. 

8  10     0 


25  Oct, 
1907. 


6. 

Amount  of 

balance  of 

purcliase- 

money 

paid  in. 


£    ».     d. 
76  10    0 


7. 

Interest 
(if  any)  on 
balance  of 
purchase- 
money. 


ToUl 
balance  of 
purchase- 
money  and 
interest  (if 
any). 


t    «.      d. 
76  10    0 


— Little/air  v. 
1133. 


Coates,  Parker,  J.,  at  Chambers,  20  Nov.  1907,  B; 
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3.  Vesting  Estate  of  Person  presumed  to  have  died  after  Order  for 

Sale. 

Upon  the  application  of  W.,  the  person  by  the  Master's  certifi- 
cate dated  &c.,  certified  to  be  the  purchaser  at  the  sum  of  £ — 
of  the  freehold  hereditaments  at  &c.,  being  part  of  the  estates 
sold  pursuant  to  the  order  dated  &c.,  and  upon  hearing  counsel 
for  the  applicant,  and  for  the  Pit  and  for  the  Deft,  and  for 
the  following  persons  attending  the  proceedings,  that  is  to  say, 
K.  &c. :  And  upon  reading  &c. ;  And  it  appearing  by  the  said 
affidavit  of  A.  that  there  is  reason  to  believe  that  G.,  who  attended 
the  proceedings  and  appeared  upon  the  application  for  the  said  order 
for  sale,  and  is  named  in  the  Master's  said  certificate,  has  died  since 
the  said  order  for  sale,  but  no  sufficient  evidence  has  been  produced 
of  such  death  or  to  show  whether  the  said  G-.  died  testate  or 
intestate ;  And  the  Judge  being  of  opinion  that  the  Pit  and  the 
Deft,  and  the  following  persons  attending,  viz.,  K.  &c.,  and  the 
said  G.  if  he  be  still  living  (or  his  heirs,  or  co-heiresses,  devisee 
or  devisees),  if  he  be  dead,  are  to  be  deemed  to  be  entitled  to 
or  possessed  of  the  said  freehold  hereditaments  upon  a  trust  within 
the  meaning  of  the  Trustee  Act,  1893,  and  that  it  is  expedient  for 
the  purpose  of  carrpng  such  sale  into  efiect  that  an  order  vesting 
the  said  freehold  hereditaments  in  the  purchaser  should  be  made  ; 
Order  that  the  said  freehold  hereditaments  vest  in  the  said  W.  for 
the  estate  of  the  Pit  and  the  Deft,  and  of  the  said  K.  &c.,  and  of 
the  said  G.  if  he  be  living,  or  his  heirs  or  co-heiresses,  devisee  or 
devisees,  if  he  be  dead. — Following  Galwey  v.  Carleton,  North,  J., 
at  Chambers,  4  Feb.  1892,  A.  131. 

This  order  was  made  after  the  publication,  by  order  of  the  Court,  of 
advertisements  for  G. 


4.  Infant  declared  Trustee  on  Sale  under  Judgment — Sects.  30  and 
31 ;  Person  appointed  to  Convey — Sect.  33. 

Direction  for  sale  to  raise  debts  &c. — "  And  declare,  that  upon 
such  sale  the  Deft  W.,  the  infant,  the  heir-at-law  of  the  testator,  will 
be  a  trustee  of  the  real  estate  hereinbefore  directed  to  be  sold,  or  such 
parts  thereof  as  shall  be  so  sold,  for  the  purchaser  or  purchasers 
thereof,  within  the  meaning  of  the  Trustee  Act,  1893 ;  And  order 
that  the  Pit  J.  be  appointed  to  convey  the  said  hereditaments  for 
the  estate  of  the  said  Deft  therein,  and  that  he  do  convey  the  same 
accordingly."— /owes  v.  Williatiis,  V.-C.  S.,  24  May,  1856,  A.  1050  ; 
and  see  inf.  p.  1232. 

For  decree  for  account  of  what  was  due  to  Pit  on  his  equitable  mortgage, 
and,  in  default,  for  a  sale ;  with  declaration  that  the  mortgagor's  infant 
heir  would  be  a  trustee  under  the  Act  for  the  purchaser,  see  Losh  v.  Hayton, 
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V.-C.  W.,  9  Deo.  1864,  B.  211 ;  but  compare  Smith  v.  Boucher,  1  S,  &  G. 
72. 

For  order  under  sects.  7,  20,  and  29  of  Trustee  Act,  1860  (now 
sects.  26  (ii)  (a),  30, 32,  and  33,  Trustee  Act,  1893),  declaring  infant  devisee 
a  trustee  lor  the  purchaser  under  order  for  sale  to  pay  debts,  and  vesting 
infant's  interest  in  a  trustee  of  attendant  term  to  convey,  see  Edmunds  v. 
Powell,  V.-C.  K.,  20  Feb.  1852,  A.  366. 

As  to  vesting  of  real  estate  in  pers.  represve  under  Land  Transfer  Act, 
1897,  V.  sup.  p.  1182. 

For  form  of  application,  see  D.  C.  F.  1080. 

5.  Infant  declared  Trustee  of  Estates  directed  to  be  mortgaged — 
Sect.  31 ;    and  Person  appointed  to  execute  Mortgage — Sect.  33. 

(After  directing  debt  to  be  borne  by  estate  devised  to  tie  infant 
and  amount  to  be  raised  by  mortgage,)  Declare  that  the  infant  Deft 
is  to  be  deemed  a  trustee  of  so  much  of  the  estates  devised  to  him  as 
shall  be  so  mortgaged  as  aforesaid  within  the  meaning  of  the  Trustee 
Act,  1893  ;  And  it  is  ordered  that  A.  of  &c.  be  appointed  to  convey 
the  estate  of  the  said  infant  by  way  of  mortgage  ;  And  it  is  ordered 
that  the  said  A.  do  execute  such  mortgage  as  the  Judge  shall  approve. 

6.  Declaration  that  Persons  not  in  esse  would,  on  coming  into  esse, 

be  Trustees — Sects.  30,  31 ;    and  appointing  Person  to  convey 
to  Purchaser  or  Mortgagee — Sect.  33. 

Direction  that  debts  &c.,  be  raised  by  sale  or  mortgage — "  And 
Declare,  that  the  interests  of  any  unborn  sons  and  daughters  of  the 
Deft  N.  in  the  said  hereditaments  are  the  interests  of  persons  who, 
upon  coming  into  existence,  would  be  trustees  within  the  meaning 
of  the  Trustee  Act,  1893  ;  And  this  Court  doth  appoint  H.  of  &c.  to 
execute  the  conveyance  or  mortgage  for  the  purpose  of  conveying  the 
real  estate  to  be  so  sold  or  mortgaged,  for  all  such  estate  and  interest 
as  any  unborn  sons  and  daughters  of  the  said  Deft  would,  on  coming 
into  existence,  be  seised  of  in  such  real  estates  ;  And  it  is  ordered  that 
the  said  H.  do  execute  such  conveyance  or  mortgage  accordingly." — 
Gilliland  v.  Newton,  V.-C.  W.,  12  July,  1856,  A.  1569.  See  note, 
inf.  p.  1234. 

7.  Declaration  that  Parties  are,  or  that  Persons  on  coming  into  esse 

would  be.  Trustees,  and  directing  Conveyance  or  Vesting — 
Sect.  31. 

Declare  that  the  Pit  (or  Deft)  A.,  who  is  an  infant  \or  out  of  the 
jurisdiction  of  this  Court  &c.],  is  a  trustee  [or  that  the  interests  of 
any  unborn  child  or  children,  or  issue  of  (the  Pit,  or  Deft)  A.,  who 
might  claim  under  the  said  A.,  or  under  the  will  of  A.,  deceased  &c., 
or  under  the  indenture  of  settlement  made  by  A.,  deceased,  dated  &c., 
in  the  pleadings  mentioned,  are  the  interests  of  persons  who,  on 
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coming  into  existence,  would  be  trustees]  within  tlie  meaning  of  the 
Trustee  Act,  1893,  of  the  land  &c.  [In  judgment  say,  hereinbefore,  In 
subsequent  order  say,  by  the  judgment  dated  &c.]  directed  to  be 
conveyed  &c.  [If  ordered,  add  directions  for  vesting  the  estate,  or  dis- 
charging, releasing,  or  disposing  of  any  contingent  right.  See  Forms, 
sup.  pp.  1191  et  seq.] 

8.  Specific    Performance—Infant    declared    Trustee—Sect.     31 ; 

Person  appointed  to  surrender  Copyholds— Sect.  33. 

Judgment  for  specific  performance  of  agreement  for  sale,  Deft 
admitting  possession  and  acceptance  of  title — "  And  it  appearing  by 
the  evidence  aforesaid  that  the  Pit  S.  is  the  eldest  son  of  0.,  deceased, 
in  the  pleadings  named,  and  his  heir  according  to  the  custom  of  the 
manor  of  — ,  whereof  the  said  copyhold  property  is  holden,  And  that 
the  said  Pit  S.  is  an  infant.  Declare  that  the  said  Pit  is  a  trustee, 
within  the  meaning  of  (the  Trustee  Act,  1893,)  of  the  said  copyhold 
property  for  the  Deft  the  purchaser  thereof." — Person  appointed  to 
surrender  (and  assure)  the  said  copyholds  for  all  the  estate  of  the 
infant ;  And  on  proper  surrender  (assurance)  by  him,  and  all  necessary 
parties,  at  the  cost  of  the  estate  of  the  said  0.,  deceased  (to  be  settled 
by  the  Judge  at  the  expense  of  the  Deft),  Deft  to  pay  the  Pit  B.,  as 
the  administratrix  of  the  said  0.,  deceased,  the  sum  of  £ —  agreed 
upon  as  the  balance  of  his  purchase-money  for  the  said  copyhold 
property. — Nocostson  either  side. — See  Baggott  v.Blachham,  V.-C.  K., 
11  Feb.  1860,  A.  266. 

9.  Specific  Performance — Releasing  Contingent  Rights  of  Persons 

not  in  esse — Sect.  31 ;  Person  appointed  to  convey  for  Infants 
to  Purchasers,  on  Payment — Sect.  33. 

Judgment  for  specific  performance  of  contracts  for  sale,  and 
direction  for  the  several  Pits,  the  purchasers,  to  pay  their  purchase- 
moneys  into  Court — "  Declare,  that  upon  payment  by  the  said  Pits 
respectively  of  their  respective  purchase-moneys  and  interest  as 
aforesaid,  the  interests  of  any  unborn  person  or  persons  in  the 
hereditaments  comprised  in  such  several  contracts,  who  might  claim 
under  or  by  virtue  of  the  limitations  contained  in  the  indenture  dated 
&c.,  subject  to,  and  in  default  of,  the  exercise  of  the  joint  power 
of  appointment  vested  in  &c.,  will  be  the  interests  &c.  [Form  6,  p.  1225]; 
And  Order  that,  upon  such  payment  as  aforesaid  being  made,  the 
hereditaments  comprised  in  the  said  contracts  respectively,  in  re- 
spect of  which  such  several  payments  shall  be  made,  be  released 
and  discharged  from  the  contingent  rights  of  any  such  unborn 
person  or  persons  therein  ;  And  it  appearing  by  the  affidavit  of  &c., 
that  the  Defts  W.  &c.  are  respectively  infants,  and  necessary  parties 
to  the  conveyances  to  be  executed  of  the  hereditaments  comprised 
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in  the  said  several  contracts  in  respect  of  which  such  payments  are 
to  be  made,  Declare  that  the  said  infant  Defts  (upon  such  payments 
being  made  by  the  respective  Pits  as  aforesaid)  will  be  trustees  for 
the  Pits  respectively,  within  the  meaning  of  (the  Trustee  Act,  1893)  ; 
And  it  is  ordered  that,  upon  such  payments  being  made,  all  proper 
parties  do  join  in  conveying  the  hereditaments  comprised  in  such 
several  contracts  (or  such  parts  thereof  as  remain  to  be  conveyed) 
to  the  respective  purchasers  thereof,  or  as  they  shall  direct ;  And 
this  Court  doth  hereby  appoint  W.,  of  — ,  to  join  in  conveying  the 
said  last-mentioned  hereditaments,  upon  such  payments  being  made, 
for  all  the  estate  and  interest  therein  of  the  said  infants  respectively." 
— Such  conveyances  to  be  settled  by  the  Judge. — \Ad,i  Loigmertt 
Schedule.] — See  Hargreaves  v.  Wright,  V.-C.  W.,  6  June,  1853,  A. 
1364;  IW.  R.408. 

For  decree  for  specific  performance  of  contract  for  sale,  and  appointing 
person  to  surrender  the  outstanding  legal  estate  in  copyholds  of  the  unknown 
heir  of  a  paid-off  mortgagee,  and  directing,  upon  payment  c  f  the  purchase- 
money,  such  person  to  surrender  accordingly,  see  Re  Edge,  Bill  v.  Edge, 
V.-C.  S.,  10  June,  1858,  A.  1164,  on  petition  under  the  Trustee  Act,  1850  ; 
and  in  suit  for  specific  performance,  the  V.-C.  having  required  the  Pit's 
right  to  be  established  in  a  suit. 

For  decree  for  specific  performance  against  infant  heir  of  vendor,  and,  it 
appearing  that  the  purchase-money  had  been  paid  to  the  vendor,  declaring 
the  infant  a  trustee  within  the  Act  for  the  purchaser,  and  directing  the 
estate  to  vest  in  the  purchaser  in  fee,  see  Barrett  v.  Godfrey,  V.-C.  L. 
Cranworth,  13  March,  1851,  A.  624 ;   but  see  notes,  inf.  p.  1233. 

10.  Specific  Performance — Infant  and  Persons  not  in  esse  declared 

Trustees    for    Purpose     of    granting    Lease — Co-Defendant 
appointed  to  assign. 

JtTDGMENT  for  Specific  performance  of  contract  for  lease — "  Declare, 
that  the  infant  Deft  B.  is  a  trustee  of  the  said  messuage  &c.,  for  the 
purpose  of  granting  such  lease,  within  the  meaning  of  (the  Trustee 
Act,  1893)  ;  And  Declare,  that  the  interests  of  all  the  (any)  unborn 
issue  of  the  Deft  E.  B.  [inf ant' s  father]  in  the  said  messuage  &c.,  are 
the  interests  &c.  [Form  6,  p.  1225],  for  the  purpose  of  granting  such 
lease  thereof  as  aforesaid  ;  And  this  Court  doth  hereby  appoint  the 
Deft  E.  B.  to  convey  or  assign,  by  way  of  demise,  the  said  messuage 
&c.,  for  the  estate  and  interest  of  the  said  Deft  B.,  the  infant,  and 
discharged  from  the  contingent  rights  and  interest  of  any  such 
unborn  issue  to  the  extent  of  the  term  and  interest  intended  to  be 
granted  by  the  said  lease." — Hodgson  v.  Bower,  V.-C.  K.,  21  Ap.  1859, 
A.  854. 

11.  Defendant  declared  Trustee  for  the  Purpose  of  granting  a  Lease. 

And  this  Court  being  of  opinion  that  the  Deft  is  a  trustee,  within 
the  meaning  of  (the  Trustee  Act,  1893),  of  the  messuage  and  premises 
comprised  in  the  lease  dated  «fcc.,  for  the  purpose  of  granting  such 
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new  lease  of  the  said  messuage  and  premises,  as  by  the  said  order 
dated  &c.  was  directed  to  be  executed  by  the  Deft ;  This  Court  doth 
hereby  appoint  A.  B.  of  &c.,  to  convey  or  assign  by  way  of  demise 
the  said  messuage  and  premises  for  the  estate  therein  of  the  Deft, 
to  the  extent  of  the  term  and  interest  intended  to  be  granted  by, 
and  subject  to  the  covenants  and  conditions  contained  in,  the  lease 
settled  by  the  Master,  and  referred  to  in  the  Master's  certificate, 
dated  Sec— Hall  v.  Hale,  Kay,  J.,  24  July,  1884,  A.  1258 ;  S.  C, 
51  L.  T.  226. 

In  Grace  v.  Baynton,  25  W.  R.  506,  Romilly,  M.  R.,  expressed  his  opinion 
that  the  Court  had  no  power  either  to  appoint  a  person  to  convey  in  the 
place  of  a  party  refusing  to  execute  the  lease,  or  to  make  a  vesting  order  ; 
but  see  now  Jud.  Act,  1884,  s.  14,  Vol.  I.  pp.  334,  416,  417. 

For  decree  for  specific  performance  of  testator's  contract  for  lease,  and 
declaring  infant  Defts  trustees  for  the  Pit,  and  that  persons  not  in  esse  who 
might  claim  under  the  will  would,  on  coming  into  esse,  be  trustees  within 
the  Act ;  and  directing  that  the  land,  for  their  estates  and  interests,  vest 
in  the  trustees  and  exors  of  the  will,  to  the  intent  that  they  may  grant 
leases  thereof,  pursuant  to  the  testator's  contracts — costs  of  all  parties  out 
of  the  estate,  see  Howell  v.  Palmer,  V.-O.  S.,  21  Dec.  1855,  A.  294. 

For  decree  declaring  lands  charged  with  a  perpetual  annuity,  and  the 
Pit  and  his  heirs,  &c.,  entitled  thereto  under  a  deed  of  appointment,  subject 
to  a  charge  thereby  created,  and  to  a  power  of  revocation,  and  the  Pit 
entitled  to  specific  performance  of  a  covenant  to  grant  such  annuity  by- 
settlement  deed,  and  declaring  the  Pit  and  other  parties  trustees  of  the 
land  under  the  Acts  so  far  as  regards  such  annuity,  and  that  persons  not 
in  esse  would,  on  coming  into  esse,  be  trustees  ;  and  appointing  two  of  the 
parties  to  release  and  convey  the  interests  of  the  persons  not  in  esse,  so  as 
to  vest  the  annuity  in  the  trustees  of  the  settlement  and  the  persons 
appointed,  and  directing  the  adult  parties  to  execute  such  deed  of  grant, 
and  do  such  acts  as  might  be  necessary  to  vest  the  annuity — ^the  costs  to  be 
taxed  and  be  a  charge  upon  it,  see  Foster  v.  F.,  V.-C.  K.,  7  July,  1860, 
A.  1499. 

For  order  on  petition  (after  the  donee  of  a  power  of  jointuring  had  refused 
to  obey  a  decree  for  specific  performance  of  an  agreement  to  jointure) 
declaring  him  a  trustee  for  the  Pit  to  the  extent  of  the  jointure,  and  appoint- 
ing a  person  to  execute  the  jointure  deed,  see  Wellesley  v.  W.,  Exp.  Morning- 
ton,  4  D.  M.  &  G.  537. 

12.  Specific  Performance  of  Agreement  for  Exchange  of  Land — • 
Releasing  Contingent  Rights — Appointing  Person  to  Convey. 

Judgment  for  specific  performance  of  the  agreement  for  exchange 
— And  Declare  that,  upon  such  payment  by  the  Pit  as  hereinafter  is 
ordered  being  made,  the  Defts  according  to  their  several  and  respec- 
tive estates  and  interests  in  the  land  comprised  in  or  referred  to  by 
the  said  second  schedule  to  the  said  agreement,  are  (wUl  be)  trustees, 
and  that  the  Deft  M.  E.  {the  first  tenant  in  taiT\  as  to  all  the  estates 
and  interests  in  the  same  land  which  are  represented  by  him  as  such 
tenant  in  taO.  as  in  the  (pleadings)  mentioned,  is  (will  be)  a  trustee  of 
the  same  land  for  the  Pit,  his  heirs,  exors,  and  admors  respectively ; 
And  that  the  interests  of  any  unborn  person  or  persons  in  the  same 
land,  who  might  claim  un^er  or  by  virtue  o|  the  limitations  oontain.ed 
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in  the  will  of  the  testator,  Sir  W.  E.,  prior  to  the  said  estate  of  the 
said  Deft  M.  E.  will  be  the  interests  of  persons  who  on  coming  into 
existence  would  be  trustees  within  the  meaning  of  (the  Trustee  Act, 
1893).  Appoint  the  Deft  B.  to  convey  to  the  Pit  all  such  of  the  land 
comprised  in  or  referred  to  by  the  said  second  schedule  to  the  said 
agreement  as  is  of  freehold  tenure  for  all  the  estate  of  the  several 
Defts  who  are  infants,  and  for  all  the  estates  and  interests  repre- 
sented by  the  said  Deft  M.  E.  as  such  first  tenant  in  tail  as  in  the 
(pleadings)  mentioned,  and  to  release  the  contingent  rights  of  all 
such  Defts,  and  of  all  and  every  other  persons  or  person,  born  or  to 
be  born,  therein  to  the  use  of  the  Pit,  his  heirs  and  assigns  ;  And  to 
release  and  dispose  of  to  the  Pit,  his  heirs,  exors  or  admors,  all  the 
contingent  rights  of  such  Defts,  and  all  and  every  the  persons,  born 
or  unborn,  in  or  to  such  of  the  land  comprised  in  or  referred  to  by 
the  said  second  schedule  to  the  said  agreement  as  is  of  leasehold  and 
copyhold  tenure,  in  and  to  such  land  respectively. — Directions  for 
mutual  conveyances. — Eldon,  Earl  of  v.  Eden,  V.-C.  H.,  13  Jan.  1876, 
A.  175. 

13.  Infant  and  Parties  Abroad  {Wife,  and  Husband  in  her  Right) 
declared  Trustees  after  Judgment  for  Partition — Persons 
appointed  to  Convey — Sects.  31,  33  and  35  (2). 

Judgment  for  partition — "  And  Declare,  that  after  such  partition 
shall  have  been  made  and  confirmed  the  infant  Deft  T.  will  be  a 
trustee  within  &c.,  of  such  shares  of  the  said  manor,  rectory,  here- 
ditaments &c.,  as  shall  be  allotted  to  the  said  other  parties ;  And 
this  Court  doth  hereby  appoint  the  Deft  J.  to  convey  such  shares 
for  such  estate  and  interest  as  the  said  infant  hath  therein,  to  the 
said  other  parties  ;  And  it  is  ordered  that  the  Deft  J.  do  convey  the 
same  accordingly ;  And  Declare  that  the  Deft  H.  and  the  Deft  A., 
the  wife  of  the  Dft  G.,  as  heiress-at-law  of  W.  in  the  pleadings  named, 
or  the  said  Defts  G.  and  A.,  his  wife,  in  right  of  the  said  A.,  are  trustees 
of  the  said  manor  &c.,  for  the  Pit  and  the  said  other  Defts,  within  the 
meaning  of  (the  Trustee  Act,  1893) ;  And  it  appearing  by  the  evi- 
dence aforesaid  that  the  said  Defts  A.  and  G.,  her  husband,  are  out 
of  the  jurisdiction  of  this  Court,  this  Court  doth  hereby  appoint  the 
Deft  H.  to  convey  the  said  manor  &c.,  for  such  estates  as  the  said  A. 
and  G.  have  therein  ;  And  it  is  ordered  that  the  Deft  H.  do  convey 
the  same  to  the  said  parties  accordingly." — Conveyances  to  be 
settled  by  the  Judge. — Brooke  v.  Brown,  V.-C.  W.,  8  July,  1854, 
A.  1564. 

For  like  declaration,  see  Bowra  v.  Wright,  V.-C.  L.  Cranworth,  24  Jan. 
1851,  A.  647  ;  and  see  Wells  v.  Abraham,  V.-C.  W.,  9  July,  1853,  B.  1362  ; 
Langton  v.  Beeston,  V.-C.  K.,  27  April,  1854,  B.  851 ;  and  further  order, 
2  Aug.  1866. 

For  subsequent  order  on  petition,  appointing  person  to  convey  the  estate 
and  interest  of  the  infant  Pits  in  the  shares  allotted  to  the  other  parties, 
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see  Welh  v.  Abmlmm,  V.-C.  W.,  18  Feb.  1854,  B.  93  ;  but  see  notes  Chap. 
XLVI.  "  Partition." 

For  order  declaring  that  unborn  persons  would  on  their  birth  be  trustees 
for  the  purposes  of  a  decree  for  partition,  and  appointing  a  person  to  execute 
a  proper  assurance,  by  way  of  extinguishment  or  otherwise,  of  their  con- 
tingent rights  and  interests,  see  Bdoe  v.  Braivre,  V.-C.  S.  in  Chambers, 
27  Nov.  1860,  A.  2255. 

For  order  on  petition,  after  decree  for  partition,  where  the  shares  were 
minute  and  subdivided,  declaring  the  several  parties  interested  in  a  lease- 
hold estate  (except  as  to  their  own  shares)  trustees  for  the  parties  to  whom 
shares  had  been  allotted  under  the  commission,  and  appointing  one  person 
sole  trustee  thereof,  and  vesting  the  property  in  him  for  the  residue  of  the 
term,  and  directing  him  to  assign  the  divided  shares  to  the  persons  to  whom 
the  same  had  been  allotted,  see  Shepherd  v.  Churchill,  M.  R.,  4  Dec.  1857, 
B.  553  ;  25  Beav.  21. 


14.  Declaration  that  Parties  are,  and  that  Persons  not  in  esse  will  be, 

Trustees  on  Sale  under  the  Partition  Acts — Sect.  31. 

Direction  for  sale  by  the  trustees  in  lieu  of  partition — And 
Declare  ttat  upon  such  sale  the  Pits  and  the  Deft  P.  as  one  of  the 
co-heirs  of  the  testator  &c.,  wiU  be  trustees  of  their  respective  estates 
and  interests  in  the  land  hereinbefore  directed  to  be  sold  for  the 
purchaser  or  purchasers  thereof,  within  the  meaning  of  (the  Trustee 
Act,  1893),  And  Declare  that  the  interests  of  the  unborn  children  or 
issue  of  the  Pit  E.  C.  are  the  interests  of  persons  who  on  coming  into 
existence  would  be  trustees  within  the  meaning  of  (the  Trustee  Act, 
1893) ,  of  the  said  land  ;  And  this  Court  doth  hereby  appoint  the 
Defts  L.  &c.,  to  convey  the  said  land  for  the  estates  therein  of  the  Pits 
and  the  Deft  P.  as  such  co-heirs  as  aforesaid  who  are  (they  being) 
out  of  the  jurisdiction  of  this  Court,  and  for  all  such  estates  and 
interests  as  any  unborn  children  or  issue  of  the  Pit  E.  C.  would,  on 
coming  into  existence,  be  entitled  to  or  possessed  of  in  the  said  land. — 
Chubb  v.  Pettipher,  V.-C.  M.,  25  June,  1870,  A.  1778  ;  and  see  also 
Re  Montagu,  Faber  v.  M.,  [1896]  1  Ch.  549,  inf.  Form  16,  where 
infants  were  tenants  in  tail  in  possession. 

For  declaration  in  a  decree  for  sale,  under  the  Partition  Act,  1868,  that 
the  interests  of  the  persons  or  person  who  upon  the  death  of  Pit  will  be  and 
become  bis  right  heirs  or  right  heir  in  the  real  estate,  are  interasts  of  persons 
who  upon  coming  into  existence,  will  be  trustees  within  the  meaning  of  the 
Trustee  Act  1850,  s.  30  (now  Trustee  Act,  1893,  s.  31),  see  Basnett  v. 
Moxon,  M.  R.,  31  May,  1875,  A.  1145  ;  44  L.  J.  Ch.  557  ;  S.  C,  20  Eq.  182. 

15.  Sale  in  lieu  of  Vesting  Order — Intestates'  Estates  Act,  1884. 

Order  that  the  following  &c.,  1.  An  inquiry  what  hereditaments 
and  real  estate  were  devised  by  the  will  of  X.  to  his  wife  K.  for  her 
life,  and  after  her  death  to  C.  D.  and  E.  F.,  upon  trust  for  sale  as  in 
the  said  will  mentioned  ;  And  it  is  ordered  that  the  said  heredita- 
ments and  real  estate  be  sold  with  the  approbation  of  the  Judge. — 
Pay  money  to  arise  by  sale  into  Court  to  the  credit  of  Ee  trusts  of 
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will  of  X.  ;  In  the  matter  of  the  Intestates'  Estates  Act,  1884.— 
"  Proceeds  of  sale  &c."  subject  to  further  order. — [Adjourn  further 
hearing  of  petition  to  Chambers.] — Re  Pratt,  Chitty,  J.,  24  July,  1886, 
B.  1062  ;   S.  C,  55  L.  T.  313  ;  34  W.  R.  757  ;  1886,  W.  N.  144. 

Where  the  Crown  has  become  entitled  to  the  M'hole  of  the  trust  estate 
of  the  testator,  and  also  to  a  part  of  the  beneficial  interest  therein,  the  Court 
cannot,  upon  an  application  under  the  Trustee  Act  for  the  appointment 
of  new  trustees  of  the  will  and  a  vesting  order,  make  a  vesting  order  against 
the  Crown,  but  an  application  must  be  made  to  the  Court  under  sect.  5 
of  the  Intestates'  Estates  Act,  1884. 


16.  Barring  Estate  Tail  and  Remainders  over  by  Order  vesting,  or 
appointing  Person  to  Convey,  Estate  of  Infant  Tenant  in 
Tail  in  Possession — Trustee  Act,  1893,  ss.  31  and  32. 

Declare  that  it  is  for  the  benefit  of  the  infant  Deft  F.  J.  0.  M.  to 
take  in  accordance  with  the  will  of  the  above-named  A.  M.,  And 
Declare  that  the  manors,  lands,  and  hereditaments  in  the  county 
of  Y.  now  subject  to  the  uses  of  the  indenture  of  re-settlement  dated 
&c.  in  the  statement  of  claim  mentioned,  and  which  manors,  lands, 
and  hereditaments  are  hereinafter  referred  to  as  "  the  M.  Estate," 
ought  in  pursuance  of  the  provision  in  that  behalf  in  the  said  will 
of  the  said  A.  M.  to  be  conveyed  to  the  uses  and  upon  the  trusts  and 
subject  to  the  powers  and  provisions  in  such  will  contained  concern- 
ing the  manors  and  hereditaments  thereby  devised,  which  are  therein 
referred  to  as  "  the  secondly  devised  premises  "  ;  And  order  that 
the  said  manors,  lands,  and  hereditaments  be  conveyed  accordingly  ; 
And  it  appearing  that  the  Deft  E.  J.  0.  M.  is  tenant  in  tail  male  in 
possession  under  the  said  indenture  of  re-settlement  of  the  said 
M.  Estate,  and  that  he  is  an  infant ;  Declare  that  the  said  Deft 
F.  J.  0.  M.  is  a  trustee  of  the  M.  Estate  within  the  meaning  of  the 
Trustee  Act,  1893  ;  And  this  Court  doth  hereby  appoint  C.  H.  M.  &c. 
to  convey  the  said  M.  Estate  for  all  such  estate  as  the  said  infant 
F.  J.  0.  M.  could  if  of  full  age  convey  unto  the  Pits  as  the  general 
trustees  of  the  will  of  the  said  A.  M.  and  their  heirs  discharged  from 
the  estate  in  tail  male  of  the  said  Deft  F.  J.  0.  M.  under  the  said 
indenture  of  re-settlement,  and  from  all  estates,  rights,  interests, 
and  powers  to  take  efiect  after  the  determination  or  in  defeasance  of 
such  estate  in  tail  male  to  the  uses  upon  the  trusts  and  subject  to 
the  powers  and  provisions  in  the  said  will  declared  contained  or 
referred  to  concerning  the  said  secondly  devised  premises  ;  And  it 
is  ordered  that  the  said  C.  H.  M.  do  convey  the  same  accordingly, 
such  conveyance  to  be  settled  by  the  Judge. — Re  Montagu,  Faber  v. 
Montagu,  Kekewich,  J.,  16  Jan.  1896  ;   [1896]  1  Ch.  549. 

This  order  was  not  entered. 
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17.  Ordef  besting  Leaseholds  in  Equitable  Mortgagee  after  Default 
hy  Mortgagor,  who  cannot  he  found. 

[Recite  judgment  and  certijwate  and  affidavit  of  default  &c.,  as  in  order 
for  absolute  foreclosure] — This  Court  doth  Declare  that  the  Deft  is  a 
trustee  for  the  Pit  of  the  said  messuages  and  premises  within  the 
meaning  of  (the  Trustee  Act,  1893)  ;  And  it  appearing  by  the  said 
affidavit  of  —  filed  &c.,  that  the  said  Deft  cannot  be  found  ; 
Order  that  the  messuages  and  premises  comprised  in  the  indenture 
of  lease  dated  &c.,  vest  in  the  Pit  E.  for  the  estate  of  the  Deft  therein. 
^Richards  v.  Robinson,  L.  C.  for  M.  E.,  31  July,  1873,  B.  2146. 

For  form  of  application,  see  D.  C.  P.  1079. 

For  decree  in  the  case  of  an  equitable  mortgage  declaring  that  in  default 
of  the  mortgagor  (an  absconding  Deft)  paying  what  was  certified  to  be  due 
by  the  time  appointed  by  the  Master's  certificate.  Pit  would  be  entitled  to 
the  mortgaged  estate  free  from  the  equity  of  redemption,  and  that  the 
Defts  would  be  trustees  thereof  under  the  Trustee  Act,  1850  (now  under 
Trustee  Act,  1893),  and,  it  appearing  that  the  Defts  could  not  be  found, 
directing  the  estate  to  vest  in  the  Pit,  see  Lechmere  v.  Clamp,  9  W.  B.  860  ; 
S.  O.,30  Beav.  218,and  31  Beav.  578,a  further  order  being  found  necessary. 
See  also  Smith  v.  Boucher,  1  Sm.  &  Gifi.  72. 

And  in  Richards  v.  Robinson,  sup.,  the  direction  for  a  prospective  vesting 
was  disapproved,  but  on  evidence  of  the  default  the  order  was  made  de 
novo. 

On  a  sale  in  a  foreclosure  suit  Pit  was  declared  trustee  of  the  mortgagor's 
(lunatic's)  estate  for  the  purchaser  :  Harrison  v.  Smith,  17  W.  R.  646  ;  and 
under  foreclosure  decree  Deft,  who  could  not  be  found,  was  declared  a 
trustee,  and  his  estate  vested  in  the  Pit :  Lechmere  v.  Clamp,  30  Beav.  218  ; 
31  Beav.  578.  These  orders  were  made  at  the  hearing  without  a  separate 
petition,  as  to  which  see  also  Wood  v.  Beetlestone,  1  K.  &  J.  213  ;  but  where 
a  lunatic's  estate  was  in  question  a  separate  petition  was  necessary. 

For  forms  of  orders  under  1  W.  IV.  c.  47,  ss.  11, 12,  for  infant  devisees  and 
tenants  for  life  to  convey  estates  decreed  to  be  sold  to  pay  debts,  &c.,  see 
Seton,  3rd  ed.  825  ;  Yarlce  v.  Pole,  V.-C.  W.,  15  Feb.  1848,  B.  804  ;  Mitchell 
V.  Reynolds,  V.-C.  P.,  21  Nov.  1851,  B.  67  ;  Williams  v.  Roker,  V.-C, 
26  Jan.  1838,  B.  244 ;  Badcliffe  v.  Eccles,  M.  R.,  10  May,  1836,  B.  568 
1  Keen,  130 ;  Penny  v.  Pretor,  V.-C,  26  Jan.  1838,  B.  258  ;  9  Sim.  135 
Beale  v.  Symonds,  V.-C.  K.,  19  March,  1852,  A.  978  ;  and  further  order, 
S.  C,  M.  R.,  21  Feb.  1857,  A.  700.  And  see  S.  C,  1  Drew.  65  ;  Blatchford 
V.  Beed,  M.  R.,  14  May,  1832,  A.  1727  ;  Arnold  v.  A.,  V.-C.  P.,  17  Jan. 
1852,  A.  1246.  And  for  orders  for  tenant  for  life  or  infant  devisee  to  convey 
estates  by  way  of  mortgage  to  raise  testator's  debts,  pursuant  to  decree 
under  1  W.  IV.  c.  47,  s.  12,  and  2  &  3  V.  o.  60,  s.  1,  see  BlacMock  v.  Harland, 
V.-C.  S.,  27  March,  1855,  A.  648 ;  DicUn  v.  D.,  V.-C.  E.,  5  May,  1849, 
A.  1225 ;  Powell  v.  Lewis,  V.-C.  P.,  3  Dec.  1851,  B.  211  ;  and  Binder  v. 
Smith,  V.-C,  24  Jan.  1840,  B.  402.  And  for  cases  imder  the  statutes, 
1  W.  IV.  c.  47,  and  2  &  3  V.  c.  60,  see  Barry,  Stat.  Jurisd.  215,  n. 
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NOTES. 

VESTING  OEDER  CONSEQTJENI'IAL  ON  JUDGMENT  POB  SALE   OE  MOETGAGE 

OF  LAND. 

By  the  Trustee  Act,  1893  (56  &  57  V.  o.  53),  s.  30,  as  amended  by  sect.  1 
of  the  Amendment  Act  of  1894  (57  V.  o.  10) :  "  Where  any  Court  gives  a 
judgment,  or  makes  an  order  directing  the  sale  or  mortgage  of  any  land, 
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every  person  who  is  entitled  to  or  possessed  of  the  land,  or  entitled  to  a 
contingent  right  therein,  and  is  a  party  to  the  action  or  proceeding  in  which 
the  judgment  or  order  is  given  or  made,  or  is  otherwise  bound  by  the 
judgment  or  order,  shall  be  deemed  to  bo  so  entitled  or  possessed,  as  the 
case  may  be,  as  a  trustee  within  the  meaning  of  tliis  Act ;  and  the  High 
Court  may,  if  it  thinks  expedient,  make  an  order  vesting  the  land  or  any 
part  thereof  for  such  estate  as  that  Court  thinks  fit  in  the  purchaser  or 
mortgagee  or  in  any  other  person." 

A  purchaser  of  copyholds,  devised  to  an  infant  for  life,  remainder  to  his 
unborn  children,  was  entitled  to  an  order  discharging  the  contingent  rights 
of  the  infant's  children,  at  the  vendor's  cost :  Wood  v.  Beetkstcne,  1  K.  &  J. 
213  ;  and  see  Forms  6,  9,  sup.  pp.  1225,  1226. 

The  Act  apphes  where  the  person  to  convey  is  not  under  disabiUty :  Ee 
Lee,  Kenyan  v.  £.,  16  June,  1870,  B.  1853  (per  Bacon,  V.-C,  not  following 
Strong  v.  Padmore,  18  Feb.  1869,  Romilly,  M.  R.);  in  Beckett  v.  Sutton, 
19  Ch.  D.  646  (Chitty,  J.) ;  Lewin,  847. 

Where  there  was  a  discretion  to  sell,  but  it  was  doubtful  whether  there 
was  any  person  enabled  to  do  so,  and  the  heir-at-law  was  abroad,  a  sale  was 
decreed  and  a  vesting  order  made  :  Hooper  v.  Strutton,  12  W.  R.  367  ;  but 
see  now  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  1,  sub-sect.  1, 
sup.  p.  1182. 

VESTING  ORDER  CONSEQUENTIAL  ON  JUDGMENT  FOR  SPECIFIC  PERFORMANCE, 
ETC.,   OR  CONVEYANCE    OF  LAND. 

By  the  Trustee  Act,  1893,  sect.  31 :  "  Where  a  judgment  is  given  for  the 
specific  performance  of  a  contract  concerning  any  land,  or  for  the  partition, 
or  sale  in  lieu  of  partition,  or  exchange  of  any  land,  or  generally  where  any 
judgment  is  given  for  the  conveyance  of  any  land,  either  in  oases  arising  out 
of  the  doctrine  of  election  or  otherwise,  the  High  Court  may  declare  that 
any  of  the  parties  to  the  action  are  trustees  of  the  land  or  any  part  thereof 
within  the  meaning  of  this  Act,  or  may  declare  that  the  interests  of  unborn 
persons  who  might  claim  under  any  party  to  the  action,  or  under  the  will  or 
voluntary  settlement  of  any  person  deceased  who  was  during  his  lifetime  a 
party  to  the  contract  or  transactions  concerning  which  the  judgment  is 
given,  are  the  interests  of  persons  who,  on  coming  into  existence,  would 
be  trustees  within  the  meaning  of  this  Act,  and  thereupon  the  High  Court 
may  make  a  vesting  order  relating  to  the  rights  of  those  persons,  born  and 
unborn,  as  if  they  had  been  trustees." 

In  Wdlealey  v.  If .,  4  D.  M.  &  G.  537,  a  Deft  refusing  to  obey  a  decree  Specific 
for  specific  performance  was  declared  a  trustee,  and  a  person  appointed  to  performance, 
convey  in  his  stead ;  and  in  Hall  v.  Hale,  51  L.  T.  226,  to  execute  a  lease 
to  Pit :   V.  sup.  Form  11,  p.  1227. 

The  Court  cannot  treat  the  infant  heir  of  a  person  who  died  after  con- 
tracting to  sell  as  a  trustee,  unless  there  has  been  a  decree  for  specific 
performance,  or  the  contract  has  been  executed,  or  its  validity  otherwise 
ascertained :  Re  Cuming,  5  Ch.  72  ;  Re  Carpenter,  Kay,  418  ;  Re  Lowry, 
15  Eq.  78  ;  Re  Bradley's  Settled  Estates,  54  L.  T.  43  ;  34  W.  R.  148  ;  Re 
Colling,  32  Ch.  D.  333,  C.  A. ;  but  see  Re  Weeding,  4  Jur.  N.  S.  707,  ei  v.  sup. 
p.  1181. 

In  Re  Bloomar,  2  D.  &  J.  88,  lands  decreed  to  be  partitioned,  in  which  a  Partition, 
lunatic  was  interested,  were  vested  in  the  committee,  who  was  to  convey 
under  16  &  17  V.  c.  70,  s.  134  (repealed  by  the  Lunacy  Act,  1890) ;  see 
S.  C,  2  D.  F.  &  J.  154 ;  but  it  was  afterwards  held  that  the  Lords  Justices 
had  jurisdiction  to  make  a  vesting  order  under  the  Trustee  Act :  Re 
Molyneux,  4  D.  F.  &  J.  365.  In  Bowra  v.  Wright,  4  De  G.  &  S.  265,  and 
Shepherd  v.  Churchill,  25  Beav.  21,  sup.  p.  1230,  partition  decrees  were 
carried  into  effect  under  this  section. 

In  Warrender  v.  Foster,  V.-C.  S.,  31  Jan.  1854,  B.  373,  a  vendor  who  Refusing  to 
refused  to  convey  after  tender  of  a  deed  settled  by  the  Judge,  or  t  :>  receive  convey. 
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the  purchase-money,  was  declared  a  trustee,  and  on  the  purchaser  paying  his 
purchase-money  into  Court,  Ms  solr  was  to  execute  the  conveyance  for  the 
vendor.    But  see  now  Jud.  Act,  1884,  s.  14,  sup.  Vol.  I.  p.  424. 

A  lessee  will  not  get  the  benefit  of  a  covenant  for  quiet  enjoyment  under 
a  vesting  order  of  the  interest  of  the  intending  lessor  who  has  become 
lunatic :   Gowper  v.  Harmer,  57  L.  J.  Oh.  461  ;   57  L.  T.  714. 

In  maldng  decree  absolute  for  foreclosure  and  conveyance  in  a  suit  by 
an  equitable  mortgagee,  the  Court  added  a  declaration  that  the  mortgagor 
was  a  trustee  for  the  mortgagee,  and  made  a  vesting  order :  Lechmere  v. 
Clamp,  30  Beav.  218 ;  31  Boav.  578  ;  and  where  an  equitable  mortgagee 
devised  to  trustees  for  sale,  who  disclaimed,  and  the  legal  estate  descended 
to  liis  infant  heir,  the  Court  inserted  in  the  judgment  a  declaration  that  in 
case  the  Pits,  the  mortgagees,  were  not  redeemed  within  six  months,  the 
infant  should  be  a  trustee  for  them  within  the  Act,  and  that  his  mother, 
who  was  executrix  of  the  mortgagor,  should  be  ordered  to  convey  in  his 
behalf  :  Foster  v.  Parker,  8  Ch.  D.  147  ;  and  where  the  equitable  mortgagor 
died  intestate,  the  judgment  directed  his  infant  heir  to  convey  on  attain- 
ing twenty-one,  and  gave  him  a  day  to  show  cause :  Mellor  v.  Porter,  25 
Ch.  D.  158,  V.  sup.  p.  937.  But  now  under  the  Land  Transfer  Act,  1897 
(60  &  61  V.  0.  65),  s.  1,  the  pers.  represve  would  take  the  fee. 

In  Basneit  v.  Moxon,  20  Eq.  182,  Jessel,  M.  R.,  held  that  the  persons  who 
at  the  death  of  a  tenant  for  hfe  would  be  his  right  heirs  could  be  treated  as 
unborn  persons,  v.  sup.  p.  1230. 

Decrees  ordering  lands  to  be  mortgaged  have  been  held  to  be  witliin  these 
sections  :  Ounn  v.  Savill,  Smith  v.  Lemaitre,  Qilliland  v.  Newton,  Form  6, 
sup.  p.  1225.  These  cases  are  not  reported,  but  they  may  be  supported 
under  sects.  30  and  31  as  having  been  made,  either  on  the  principle  that 
a  mortgage  is  a  sale  pro  tanto,  or  on  the  ground  that  a  mortgage  is  a 
conveyance. 

Sect.  31  applies  to  cases  where  there  is  judgment  against  an  infant  for  an 
immediate  conveyance,  but  as  this  is  not  the  form  of  a  judgment  for  fore- 
closure of  an  equitablo  mortgage,  the  section  does  not  apply  in  such  case : 
Mellor  V.  Porter,  25  Ch.  D.  158. 

The  order  maybe  made  at  the  hearing  without  any  separate  application, 
V.  sup.  p.  1215. 


Section  XIII. — Judicial  Trustees  Act,  1896. 

1.  Order  for  Appointment  of  Judicial  Trustee — Rules  2,  3,  4,  5 

and  6. 

Title  [If  not  made  in  pending  cause  or  matter].  In  the  matter  of  the 
trust  [describing  it]  and  in  the  matter  of  the  Judicial  Trustees 
Act,  1896.  [If  made  in  pending  cause  or  matter].  A.  v.  B.  or 
In  the  matter  of  &c. 

Upon  the  application  [if  not  made  in  pending  cause  or  matter]  by 
originating  summons  dated  &o.,  or  [if  made  in  pending  cause  or 
matter],  by  summons  dated  &c.,  of  A.  [i.e.,  the  person  creating,  or  in- 
tending to  create  a  trust,  or  the  trustee,  or  beneficiary] ;  and  upon  hear- 
ing the  solrs  for  the  applicant  and  for  the  respondents  [i.e.,  (a)  the 
other  trustee,  where  application  made  on  behalf  of  a  trustee  ;  (6)  the 
trustees  lohcre  application  made  on  behalf  of  a  beneficiary,  and  in  either 
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case  such  beneficiaries  as  the  Court  directs. — N.B.  Where  ajjjdication 
tnade  by  person  creating,  or  intending  to  create  a  trust,  vo  respondent 
necessary,  subject  to  directions  of  Court  under  Judicial  Trustee  Rules, 
1897,  r.  3,  sub-sect.  (3)]  ;  And  upon  reading  the  statement  in  writing 
signed  by  the  applicant  [statement  under  r.  4],  an  affidavit  of  the 
applicant,  filed  &c.,  verifying  the  same,  and  the  Judge  being  of 
opinion  that  sufficient  cause  is  shown  within  the  meaning  of  sect.  1, 
sub-sect.  1  of  the  Judicial  Trustees  Act,  1896,  and  [if  vestiiig  order 
required]  that  the  applicant  is  one  of  the  trustees  of  the  said  will  or 
beneficially  interested  in  the  property  subject  to  the  trusts  thereof 
comprising  the  securities  hereinafter  mentioned  ;  the  Judge  doth 
hereby  appoint  A.  of  &c.,  upon  first  giving  security  pursuant  to  r.  9 
of  Judicial  Trustees  Rules  [unless  person  to  be  appointed  judicial 
trustee  is  an  admor,  and  has  given  an  admon  bond,  r.  25,  sub-sect.  (2)] ; 
judicial  trustee  of  [describe  the  trust],  either  in  addition  to  D.,  the 
continuing  trustee  or  as  sole  trustee,  and  [if  sufficient  cause  is  shown] 
in  substitution  for  B.  and  C.  [all  or  any  existing  trustees] ;  And  [if 
vesting  order  required]  it  is  ordered  that  the  land  now  subject  to 
the  trusts  [of  the  said  will,  or  indenture  of  settlement,  or  above 
mentioned],  vest  in  the  said  A.  (judicial  trustee),  either  jointly  with 
the  said  D.,  or  as  sole  trustee  for  the  estate  therein  now  vested  in 
the  said  B.  and  C.  &o.  [the  person  or  persons  in  whom  the  legal  estate 
is  ascertained  to  be  vested]  or  [if  it  is  not  known  in  whom  the  legal  estate 
has  become  vested  say],  for  the  estate  therein  which  would  now  be  vested 
in  [name  the  last  person  or  persons  in  whom  the  trust  estate  is  known 
to  have  been  vested],  if  now  living,  such  land  to  be  held  by  the  said  A. 
&c.,  upon  the  trusts  [of  the  said  will  or  indenture  of  settlement,  or 
mentioned  in  the  title  hereto]  ;  [For  other  vesting  orders  which  may 
be  made  under  r.  6,  Fortns  1  el  seq.  p.  1172,  composing  land  on  mortgage, 
stock  in  Bank,  and  choses  in  action  &c.] ;  And  it  is  ordered  that  [here 
insert  any  other  orders  which  may  be  made  under  r.  6,  i.e.,  for  acts  to  be 
done  by  existing  trustee  in  order  to  properly  vest  the  trust  funds  in  the 
judicial  trustee]. 

For  forms  of  application  under  the  Act,  see  D.  0.  F.  1095,  et  seq. 

2.  Order  jar  Appointment  of  Official  of  Court  to  be  Judicial  Trustee 
— Vesting  order — Rules  7,  29,  30  and  31. 

Upon  the  application  &c.,  and  the  Judge  being  of  opinion  that 
sufficient  cause  is  shown  &c.  [follow  Form  1],  the  Judge  doth  hereby 
appoint  the  official  solr  of  the  Supreme  Court  [or  some  other  official  of 
the  Court],  judicial  trustee  of  [describe  the  trust]  as  sole  trustee,  and  in 
substitution  for  B.  and  C.  [all  or  any  existing  trustees] ;  And  it  is 
ordered  [here  follow  Form  1  as  to  vesting  and  other  orders,  but  in  any 
direction  for  vesting  or  holding  stocks  or  shares,  add,  And  it  is  ordered 
that  the  official  solr  {or  other  offiicial  of  the  Court)  do  transfer  the  said 
stocks  or  shares  to  himself  under  the  title  of  "  the  official  solr  to  the 
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Supreme  Court "  (or  in  case  of  some  other  official,  insert  his  proper 
title)] ;  to  be  held  by  bim  upon  tbe  trusts  of  the  said  [describe  trust]. 

For  appointment  of  ofiioial  solr.,  see  Ee  Pynsent's  Trusts,  Kekewich,  J., 
25  April,  1898,  B.  1896. 


3.  Order  to  transfer  inscribed  or  registered  Stocks  and  Cash  in  Court 
to  Official  Accounts  at  the  Bank  of  England. 

Ordee  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
schedule  hereto. 

Payment  Schedule. 
In  the  High  Court  of  Justice, 

Chancery  Division.  20th  February,  1901. 

Oreighton  v.  Rogers,  1899,  C.  918. 
Ledger  Credit. — As  above. 
I  £389  :  9s.  U.  Consols. 
Funds  in  Court      £21 :  2s.  Id.  Money  on  deposit. 
(  £2  :  10s.  \U.  Cash. 


Particulars  of  Payments, 

Amounts. 

Transfers  or  otlier  Opera- 

Payees and  Transferees  or  Titles 

tions  to  be  carried  out  by 

of  Separate  Accounts. 

the  Paymaster. 

Money. 

Securities. 

£    s.    i. 

£         5. 

d. 

Transfer  Consols 

"  The  joint  account  of  His 
Maj  esty's      Paymaster- 
General  and  the  Official 
Solicitor  " 

389    9 

9 

Pay  money  on  deposit 

"The     account     of     His 

cash    and    any    in- 

Majesty's     Paymaster- 

terest. 

General  (Judicial  Trus- 
tees Act,  1896) " 

— See  Creighton  v.  Rogers,  Joyce,  J.,  at  Chambers,  20  Feb.  1901,  A. 
188. 


By  rules  3  and  4,  of  the  Treasury  Regulations,  issued  under  the  Judicial 
Trustee  Eule  (April,  1900)  and  dated  2nd  July,  1900,  when  the  Court  has 
appointed  the  official  solr  to  be  the  sole  judicial  trustee  a  public  account 
is  to  be  opened  at  the  Law  Courts  Branch  of  the  Bank  of  England  intituled 
"  The  account  of  Her  Majesty's  Paymaster-General  (Judicial  Trustees  Act, 
1896),"  and  all  lodgments  of  cash  and  any  other  securities  than  inscribed  or 
registered  stocks,  shares,  and  securities  are  to  be  made  to  the  credit  of  that 
account. 

By  rule  5  of  the  same  Regulations,  all  inscribed  or  registered  stocks, 
shares,  and  securities  are  to  be  inscribed  or  registered  in  the  joint  names  of 
the  Assistant  Paymaster-General  and  the  official  solr ;  and  the  stock  or 
share  certiiioates,  or  other  scrip  relating  thereto,  are  to  be  deposited  at  the 
Law  Courts  Branch  of  the  Bank  of  England  in  their  joint  names.  The 
Bank  is  to  deliver  the  certificates  or  scrip  to  the  Paymaster  on  the  written 
request  of  the  official  solr. 
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i.  Similar  Order — The  existing  Trustee  ordered  to    Convey  and 

Transfer  Trust  Property — Rules  7,  29,  30  and  31. 
In  the  matter  of  the  trusts  created  by  two  indentures  made  on  the 
marriage  of  G.  M.  G.  I.  with  his  late  wife  A.  V.  B.,  who  is  now 
the  wife  of  G.  S.,  each  dated  28th  Aug.  1880,  made  between  &c., 
and  in  the  matter  of  the  Judicial  Trustees  Act,  1896. 
The  Judge,  being  of  opinion  that  sufficient  cause  is  shown  within 
the  meaning  of  sect.  1,  sub-sect.  1  of  the  Judicial  Trustees  Act,  1890, 
doth  hereby  appoint  the  official  solr  to  the  Supreme  Court  to  be 
judicial  trustee  of  the  above-mentioned  indentures  of  settlement, 
and  as  sole  trustee  thereof,  and  in  substitution  for  S.  J.  P.,  deceased, 
and  the  said  H.  C.  E.  M.,  the  surviving  and  existing  trustee  thereof 
who  desires  to  retire  from  the  trust ;  And  it  is  ordered  that  the  said 
H.  C.  E.  M.  do  convey  the  freehold  hereditaments  and  transfer  the 
stocks  and  bonds  mentioned  in  the  schedule  hereto  which  are  now 
vested  in  him  as  trustee  of  the  said  indentures,  so  as  to  vest  the  same 
in  the  said  official  solr  upon  the  trusts  applicable  thereto  under 
the  said  indentures,  such  conveyance  to  be  settled  by  the  Judge 
in  case  the  parties  differ ;  And  it  is  ordered  that  the  said 
H.  C.  E.  M.  do  deliver  to  the  said  official  solr  upon  oath  if  required 
all  deeds  and  writings  in  his  custody  or  power  relating  to  the  said 
trust  properties ;  [And  it  is  ordered  that  the  trust  account  be  kept 
and  the  title  deeds  and  documents  relating  to  the  trust  be  deposited 
with  the  Law  Courts  Branch  of  the  Bank  of  England  ;]  And  it  is 
ordered  that  the  said  official  solr,  as  such  judicial  trustee,  do  on  or 
before  the  —  day  of  — ,  1900,  and  the  same  day  in  each  succeeding 
year,  leave  in  the  Chambers  of  the  Judge  his  annual  account  up  to 
the  — •  day  of  — ,  1899,  previously  for  audit. — Directions  for  taxation 
and  payment  of  costs. 

The  Schedule. 

Freeholds. 
[Describing  them.] 

Stocks  and  Bonds. 
[Describing  them.] 
See  Re  Gordon  Ives'  Trusts,  North,  J.,  9th  Nov.  1899,  A.  4091. 

The  words  in  brackets  as  to  keeping  trust  account  and  depositing  deeds, 
&o.,  should  now  be  omitted,  the  practice  being  for  the  judicial  trustee  to 
obtain  directions  on  a  request. 

NOTES. 
APPOrNTMENT  OF  JUDICrAL  TRUSTEE. 

By  the  Judicial  Trustees  Act,  1896  (59  &  60  V.  c.  35),  s.  I,  it  is  enacted  as 
follows  : — 

"  (1)  Where  application  is  made  to  the  Court  by  or  on  behalf  of  the 
person  creating  or  intending  to  create  a  trust,  or  by  or  on  behalf  of  a  trustee 
or  beneficiary,  the  Court  may,  in  its  discretion,  appoint  a  person  (in  this 
Act  called  a  judicial  trustee)  to  be  a  trustee  of  that  trust,  either  jointly 
with  any  other  person  or  as  sole  trustee,  and,  if  sufficient  cause  is  shown, 
in  place  of  all  or  any  existing  trustees. 
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Official  solr. 


Removal  o£ 
exor. 


Discretion  in 
Court. 


Associating 
judicial 
trustee  and 
private 
trustee. 

Directions. 


Remunera- 
tion. 


"  (2)  The  admon  of  the  property  of  a  deceased  person,  whether  a  testator 
or  intestate,  shall  be  a  trust,  and  the  exor  or  admor  a  trustee,  within  the 
meaning  of  this  Act. 

"  (3)  Any  fit  and  proper  person  nominated  for  the  purpose  in  the  appli- 
cation may  be  appointed  a  judicial  trustee,  and,  in  the  absence  of  such 
nomination,  or  if  the  Court  is  not  satisfied  of  the  fitness  of  the  person  so 
nominated,  an  official  of  the  Court  may  be  appointed,  and  in  any  case  a 
judicial  trustee  shall  be  subject  to  the  control  and  supervision  of  the  Court 
as  an  officer  thereof." 

By  r.  2  of  the  Rules  issued  under  the  Act  (see  L.  R.  Current  Index,  1897, 
pp.  Ixxiii  to  Ixxviii),  an  application  to  the  Court  to  appoint  a  judicial 
trustee  is  to  be  in  the  Ch.  Div.  by  originating  summons,  or,  if  made  in  a 
pending  cause  or  matter,  either  as  part  of  the  relief  claimed,  or  by  summons 
in  the  cause  or  matter.  The  mode  of  service  is,  subject  to  the  special 
directions  of  the  Court,  regulated  by  r.  3. 

Where  an  official  of  the  Court  is  appointed  judicial  trustee,  the  official 
solr  of  the  Court  is  to  be  so  appointed,  unless  the  Court,  for  special  reasons, 
directs  that  some  other  official  should  be  appointed,  or  unless  the  proceed- 
ings are  taken  in  a  district  registry,  palatine  court  or  county  court,  in  which 
cases  the  official  to  be  appointed  is  not  to  be  the  official  solr  unless  the 
Court,  for  special  reasons,  otherwise  directs  :  see  rr.  7,  29,  30,  31. 

Under  the  general  power  contained  in  sub-sect.  1,  the  Court,  if  not  satis- 
fied with  the  nominee  of  the  applicant,  can  appoint  any  fit  person,  and  is  not 
bound  to  appoint  an  official  under  sub-sect.  3 :  Douglas  v.  Bolam,  [1900] 
2  Ch.  749,  C.  A. 

As  under  sect.  1,  sub-sect.  2,  the  admon  of  the  property  of  a  deceased 
person  is  a  "  trust,"  and  the  exor  is  a  "  trustee,"  the  Court  can,  in  a  proper 
case,  remove  the  exor  and  appoint  a  judicial  trustee  in  his  place,  to  whom, 
under  sub-sect.  4,  it  can  give  directions  as  to  the  admon  of  the  trust :  In 
re  Satdiff,  [1898]  2  Ch.  352. 

A  person  interested  in  an  estate  is  not  entitled  as  of  right  to  the  appoint- 
ment of  a  judicial  trustee  under  the  Act,  but  the  appointment  is,  under 
sect.  1,  sub-sect.  1,  a  matter  entirely  within  the  discretion  of  the  Court. 
Thus,  where  the  reversioner  under  a  will  applied  for  the  appointment  of  a 
judicial  trustee  to  act  either  alone  or  jointly  with  the  testator's  widow,  who 
was  sole  executrix  and  also  tenant  for  Hfe  (there  being  no  trustee  appointed 
by  the  will),  the  Court  refused  the  appUcation,  as  it  was  opposed  to  her 
wish,  and  the  testator's  manifest  intention  that  she  should  have  the  sole 
control  of  liis  estate,  there  being,  moreover,  no  ground  of  complaint  against 
her  ;  and  the  fact  that  the  applicant  offered  that  the  remuneration  of  the 
judicial  trustee,  when  appointed,  should  come  out  of  capital  and  not  out 
of  income  did  not  avail :   In  re  Eatclijf,  [1898]  2  Ch.  352. 

The  association  of  a  judicial  trustee  and  a  private  or  gratuitous  trustee  is 
not  regarded  by  the  Court  as  desirable,  and  the  Court  declined  to  sanction 
such  an  appointment  where  the  majority  of  the  beneficiaries  opposed  the 
appointment  as  costly,  but  directed  an  adjournment  to  ascertain  whether 
the  appointment  of  an  additional  private  trustee  was  practicable :  Re 
Martin,  1900,  W.  N.  129. 

By  sect.  1,  sub-sect.  4,  "  The  Court  may,  either  on  request  or  without 
request,  give  to  a  judicial  trustee  any  general  or  special  directions  in 
regard  to  the  trust  or  the  admon  thereof." 

Rule  12  provides  that  a  judicial  trustee  may  at  any  time  request  the 
Court  to  give  him  directions  as  to  the  trust  or  its  admon.  The  request  is 
to  be  accompanied  by  a  statement  of  facts,  and  a  tee  of  2s.  M.  (see  schedule) ; 
and  the  Court  may  require  the  trustee  or  any  other  person  to  attend  at 
Chambers,  where  that  course  is  necessary  or  convenient. 

By  sub-sect.  5,  "  There  may  be  paid  to  a  judicial  trustee  out  of  the  trust 
property  such  remuneration,  not  exceeding  the  prescribed  limits,  as  the 
Court  may  assign  in  each  case,  subject  to  any  rules  under  this  Act  respecting 
the  appUcation  of  such  remuneration  where  the  judicial  trugtep  is  an  official 
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of  the  Court,  and  the  remuneration  so  assigned  to  any  judicial  trustee  shall, 
save  as  the  Court  may  for  special  reasons  otherwise  order,  cover  all  his  work 
and  personal  outlay."     See  post,  p.  1242. 

By  sub-sect.  6,  "  Once  in  every  year  the  accounts  of  every  trust  of  which  Accounts, 
a  judicial  trustee  has  been  appointed  shall  be  audited,  and  a  report  thereon 
made  to  the  Court  by  the  prescribed  persons,  and,  in  any  case  where  the 
Court  shall  so  direct,  an  enquiry  into  the  admon  by  a  judicial  trustee  of  any 
trust,  or  into  any  dealing  or  transaction  of  a  judicial  trustee,  shall  be  made 
in  the  prescribed  manner." 

By  r.  14,  the  Court  is  to  give  directions  as  to  the  date  to  which  the 
accounts  are  to  be  made  up  in  each  year,  and  the  time  within  which  they 
are  to  be  deUvered  for  audit.  The  audit  is  to  be  by  the  officer  of  the 
Court,  but  in  cases  of  difficulty  reference  may  be  made  to  a  professional 
accountant. 

COrTRT  TO   EXERCISE   JUKISDICTION. 

By  sect.  2,  "  The  jurisdiction  of  the  Court  under  tliis  Act  may  be  exercised 
by  the  High  Court,  and  as  respects  trusts  within  its  jurisdiction  by  a 
Palatine  Court,  and  (subject  to  the  prescribed  definition  of  the  jurisdiction) 
by  any  County  Court  Judge  to  whom  such  jurisdiction  may  be  assigned 
under  tliis  Act." 

Tor  sect.  3  of  the  Act,  which  has  reference  to  the  general  jurisdiction  of  the 
Court  in  cases  of  breach  of  trust,  v.  sup.  p.  1110. 

RULES   UNDER  THE   ACT. 

By  sect.  4  it  is  provided  that  rules  may  be  made  for  carrying  the  Act  into 
effect,  and  especially  for  the  purposes  enumerated  below  : — 

(1)  For  requiring  judicial  trustees,  who  are  not  oflScials  of  the  Court,  Security, 
to  give  security  for  the  due  application  of  any  trust  property  under  their 
control. 

The  provisions  as  to  the  security  to  be  given  are  contained  in  r.  9.  The 
procedure  prescribed  is  similar  to  the  procedure  of  the  Court  in  the  case  of 
receivers.     The  Court  has  power  to  dispense  with  security. 

(2)  Respecting  the  safety  of  the  trust  property,  and  the  custody  thereof.  Custody. 

(3)  Respecting   the   remuneration  (post,  p.   1242)  of   judicial   trustees  Remunera- 
and  for  fixing  and  regulating  the  fees  to  be  taken  under  the  Act  as  so  to  tion. 
cover  the  expenses  of  the  admon  of  the  Act,  and  respecting  the  payment 

of  such  remuneration  and  fees  out  of  the  trust  property,  and,  where  the 
judicial  trustee  is  an  official  of  the  Court,  respecting  the  application  of  the 
remuneration  and  fees  payable  to  him. 

(4)  For  dispensing  with  formal  proof  of  facts  in  proper  cases.  Evidence. 
By  r.  13,  the  Court,  if  satisfied  that  there  is  no  reasonable  doubt  of  any 

fact  which  affects  the  administration  of  a  trust  by  a  judicial  trustee,  may 
give  directions  to  him  to  act  without  formal  proof  of  the  fact. 

(5)  For  facilitating  the  discharge  by  the  Court  of  administrative  duties 
under  the  Act  without  judicial  proceedings,  and  otherwise  regulating  pro- 
cedure under  the  Act  and  making  it  simple  and  inexpensive. 

By  the  joint  effect  of  rr.  27  and  33,  the  Chancery  Masters  are  empowered 
to  exercise  the  powers  of  the  Court,  including  the  power  of  making  an  order 
for  the  appointment  of  a  judicial  trustee,  or  making  any  vesting  order, 
subject  to  the  right  of  any  party  to  bring  any  particular  point  before  the 
Judge. 

(6)  For  assigning  jurisdiction  under  the  Act  to  County  Court  Judges  County 
and  defining  such  jurisdiction.  Court. 

This  subject  is  dealt  with  by  r.  31,  which  provides  that  the  jurisdiction 
of  the  County  Court  Judge  shall  extend  to  any  tnist  in  which  the  trust 
property  does  not  exceed  in  value  £500,  as  if  that  jurisdiction  had  been 
given  under  sect.  67  of  the  County  Courts  Act,  1888  ;  but  that  jurisdiction 
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is  to  be  exercised  only  in  a  Metropolitan  County  Court,  i.e.,  one  of  the  Courts 
mentioned  in  the  third  schedule  to  the  Bankruptcy  Act,  1883  (46  &  47 
V.  c.  52),  or  in  a  County  Court  for  the  time  being  having  bankruptcy 
jurisdiction. 

(7)  Respecting  the  suspension  or  removal  of  any  judicial  trustee,  and 
the  succession  of  another  person  to  the  office  of  any  judicial  trustee  who 
may  cease  to  hold  office,  and  the  vesting  in  such  person  of  any  trust 
property. 

The  provisions  as  to  suspension  and  removal  of  judicial  trustees  by  the 
Court  are  contained  in  rr.  20  and  21.  The  power  of  removal  is  only  exer- 
cisable upon  appUcation  to  the  Court  or  after  notice  to  the  trustee.  Rule  22 
provides  for  an  inquiry  into  the  conduct  of  a  judicial  trustee  by  a  Chancery 
Master. 

Provisions  as  to  the  resignation  of  judicial  trustees  are  contained  in  r.  23, 
and,  where  it  is  expedient,  an  official  of  the  Court  may  be  appointed  in  the 
place  of  the  trustee  who  desires  to  be  discharged.  Rule  24  provides  for  the 
discontinuance  of  a  judicial  trustee. 

(8)  Respecting  the  classes  of  trusts  in  which  officials  of  the  Court  are  not 
to  be  judicial  trustees,  or  are  to  be  so  temporarily  or  conditionally,  v.  inf. 
p.  1243. 

(9)  Respecting  the  procedure  to  be  followed  where  the  judicial  trustee 
is  exor  or  admor. 

(10)  For  preventing  the  employment  by  judicial  trustees  of  other  persons 
at  the  expense  of  the  trust,  except  in  cases  of  strict  necessity. 

There  appear  to  be  no  rules  specially  addressed  to  this  matter.  As  to  the 
general  rule  of  the  Court  on  the  subject,  v.  sup.  p.  1085  et  seq. 

(11)  For  the  fihng  and  auditing  of  the  accounts  of  any  trust  of  wliioh  a 
judicial  trustee  has  been  appointed,  v.  inf.  p.  1241. 

PBKSONS   TO   BE   APPOINTED. 

Rule  5  provides  that  the  Court  is  not  to  be  precluded  by  any  existing 
practice  as  to  the  appointment  of  trustees  from  appointing  any  person 
to  be  a  judicial  trustee  by  reason  of  that  person  being  a  beneficiary,  or 
relation,  or  husband  or  wife  of  a  beneficiary,  or  a  solr  to  the  trust  or  to 
the  trustee  or  to  any  beneficiary,  or  a  married  woman,  or  standing  in  any 
special  position  with  regard  to  the  trust,  and  that  a  person  may  be  appointed 
to  be  a  judicial  trustee  of  a  trust  although  he  is  already  a  trustee  of  the 
trust. 

That  a  retiring  judicial  trustee  has  no  power  under  the  Trustee  Act, 
1893,  to  appoint  his  successor,  though  the  Court  would  have  regard  to  his 
recommendation,  sse  Re  Johnston,  Mills  v.  /.,  1911,  W.  N.  234. 

BXBCTJTOKS.  AND   ADMINISTKATOES. 

By  r.  25,  any  person  who  is  an  exor  or  admor  may  be  appointed  a  judicial 
trustee  for  the  purpose  of  the  collection  and  distribution  of  the  estate  of  a 
deceased  person  in  the  same  manner  and  subject  to  the  same  prjvisions  as  a 
person  may  be  appointed  judicial  trustee  of  a  trust. 

Where  an  admor  has  given  an  admon  bond  he  is  not  to  be  required  to  give 
security  as  a  judicial  admor  under  the  rules. 

SECURITY. 

By  r.  9,  cl.  8,  unless  the  giving  of  security  is  dispensed  with,  the  appoint- 
ment of  a  person  to  be  judicial  trustee  does  not  take  effect  until  he  has  given 
the  security  required  by  the  Court. 

VESTING   OEDEES. 

On  the  appointment  of  any  person  to  be  judicial  trustee,  the  Court  is  to 
make  such  vesting  or  other  orders  and  exercise  such  other  powers  as  may  be 
necessary  for  vesting  the  trust  property  in  the  judicial  trustee,  either  as  sole 
trustee  or  jointly  with  other  trustees,  as  the  case  requires  :  R,  6. 
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DUTIES    OF  TRUSTEE. 

A  judicial  trustee  must,  unless  in  any  case  the  Court  considers  that  it  is  Statement  o£ 
unnecessary,  as  soon  as  may  be  after  his  appointment,  furnish  the  Court  trust  pro- 
with  a  complete  statement  of  the  trust  property,  accompanied  with  an  P^^y- 
approximate  estimate  of  the  income  and  capital  value  of  each  item.     It  is 
also  liis  duty  to  give  such  information  to  the  Court  as  may  be  necessary  for 
the  purpose  of  keeping  the  statement  of  the  property  correct  for  the  time 
being :   R.  8. 

When  a  judicial  trustee  is  appointed,  a  separate  account  for  receipts  and  Separate 
payments  on  belialf  of  the  trust  is  to  be  kept  in  the  name  of  the  trustees  at  accounts, 
some  bank  approved  by  the  Court  (r.  10,  ol.  1) ;   and  the  rules  contain  *"• 
provisions  requiring  that  title  deeds  and  documents  of  title  shall  be  de- 
posited with  that  bank  or  in  such  other  custody  as  the  Court  directs  (see 
r.  10,  cl.  2,)  and  as  to  the  mode  of  deposit  (r.  10,  ol.  3),  as  to  depositing  a 
list  with  the  Court  and  giving  information  as  to  any  variation  of  the  list 
(r.  10,  cl.  4),  as  to  the  giving  of  special  orders  to  the  bank  (r.  10,  ols.  5,  6), 
and  special  directions  by  the  Court  (r.  10,  ol.  7). 

Where  an  official  of  the  Court  is  judicial  trustee,  the  Court  may  direct 
that,  instead  of  a  separate  account  of  the  receipts  and  payments  on  behalf 
of  the  trust  being  kept  at  some  bank  approved  by  the  Court,  all  receipts  on 
behalf  of  the  trust  may  be  dealt  with,  and  all  payments  on  behalf  of  the 
trust  may  be  made,  in  such  manner,  and  subject  to  such  regulations  as  to 
the  accounts  to  be  kept  of  the  receipts  and  payments,  and  the  procedure  to 
be  followed  in  deaUng  therewith,  as  the  Treasury  direct :  R.  10,  cl.  8. 

Where  an  official  of  the  Court  is  judicial  trustee,  the  Bank  of  England 
and  Bank  of  Ireland,  and  any  other  oorp.,  co.,  or  public  body  (all  of  which 
other  bodies  are  included  in  the  term  "company"),  may  open  and  keep 
accounts  of  stocks,  shares,  anns,  and  securities  (all  of  which  are  hereinafter 
included  in  the  term  "  stock  ")  in  the  name  of  such  official  under  his  official 
title  without  naming  him,  and  the  dividends  on  such  stock  may  from  time 
to  time  be  received,  and  such  stock,  or  any  part  thereof,  may  from  time 
to  time  be  transferred  by  the  person  for  the  time  being  holding  such  office 
without  any  order  or  direction  of  the  Court  as  if  the  same  stood  in  his  own 
name.  And  without  any  order  or  direction  of  the  Court  such  official  may, 
by  letter  of  attorney,  authorize  the  Bank  of  England  or  the  Bank  of  Ireland, 
or  all  or  any  of  their  proper  officers,  to  sell  and  transfer  all  or  any  part 
of  the  stock  from  time  to  time  standing  in  the  books  of  the  said  banks  on 
such  account,  and  to  receive  the  dividends  due  and  to  become  due  thereon. 
And  where,  according  to  the  practice  of  any  co.  (other  than  the  said  banks), 
such  stock  is  accustomed  to  be  sold  and  transferred,  or  the  dividends  to 
be  received  by  letter  of  attorney,  such  official  may  authorize  such  co.,  or 
the  proper  officer  or  officers  thereof,  or  any  other  person,  to  sell  and  transfer 
all  or  any  part  of  the  stock  from  time  to  time  standing  in  the  books  of  such 
CO.  on  such  account,  and  to  receive  the  dividends  due  and  to  become  due 
thereon.  And  notwithstanding  sect.  20  of  29  &  30  V.  c.  39,  no  request  of 
the  Treasury  shall  be  necessary  to  authorize  any  such  account  of  Govern- 
ment stocks  and  anns  to  be  opened,  and  no  order  in  writing  of  the  Treasury 
shall  bo  necessary  for  the  sale  or  transfer  of  any  such  Government  stocks 
or  anns  (r.  10a  added  in  1899). 

A  judicial  trustee  must  pay  all  money  coming  into  his  hands  on  account  of 
his  trust  without  delay  to  the  trust  account  at  the  bank,  and  if  he  keeps  any 
such  money  in  his  hands  for  a  longer  time  than  the  Court  considers  necessary, 
he  is  liable  to  pay  interest  upon  it,  at  such  rate  not  exceeding  5  p.  c.  as 
the  Court  may  fix,  for  the  time  during  which  the  money  remains  in  his 
hands  (r.  11). 

WHERE   OFFICIAL  SOLICITOR  APPOINTED. 

By  a  Treasury  Rule  made  pursuant  to  the  Judicial  Trustee  Rule  of 
May  21st,  1900,  when  the  Court  appoints  the  official  solr  to  be  sole  judicial 


1-242  Trustees.  [chap.  xli. 

trustee,  the  Paymaster  is  to  be  furnished  with  a  copy  of  the  order,  or  of 
such  parts  thereof  as  are  necessary,  authenticated  by  the  signature  of  the 
officer  of  the  Court,  and  specifying  the  date  of  the  order,  and  the  title  of 
the  trust  to  wliich  the  trust  funds  are  to  be  lodged.  The  Paymaster  is 
also  to  be  furnished  with  authenticated  copies  of  any  subsequent  orders, 
or  parts  of  orders,  which  are  necessary  to  give  effect  to  the  directions  of 
the  Court. 

Provision  is  made  for  the  lodgment,  &c.  of  funds,  and  a  form  of  request  is 
given,  and  trust  funds  lodged  to  the  Paymaster's  account  are  to  be  dealt 
with  by  the  Paymaster  under  the  authority  of  trustee's  orders  (i.e.,  the 
direction  or  authority  given  by  the  official  solr  to  the  Paymaster  to  make 
payment,  or  to  sell  or  transfer  securities)  signed  by  the  official  solr  :  and  it 
is  provided  that  any  order  for  a  payment  exceeding  £500  is  to  be  counter- 
signed by  the  officer  of  the  Court.  The  trustee's  orders  are  to  be  in  certain 
forms,  which  are  given  ;  and  any  request  for  a  transfer  of  stocks,  shares, 
or  securities  over  a  face  value  of  £500  is  to  be  countersigned  by  the  officer 
of  the  Court. 

Provision  is  made  for  the  deposit  of  documents  of  title  at  the  Law  Courts 
Branch  of  the  Bank  of  England,  and  the  Bank  is  not  to  deliver  any  deeds 
or  documents  so  deposited  to  any  person,  except  on  a  request  signed  by  the 
official  solr,  and  countersigned  by  the  officer  of  the  Court,  but  any  person 
who  is  authorized  thereto  by  the  officer  of  the  Court  in  writing  is  to  be 
allowed  to  inspect  the  deeds  or  documents  during  business  hours. 

KBMTJNERATION   OF  TBUSTBE. 

By  r.  17,  "  (1)  Where  a  judicial  trustee  is  to  be  remunerated,  the  remune- 
ration to  be  paid  to  him  shall  be  fixed  by  the  Court,  and  may  be  altered  by 
the  Court  from  time  to  time.  (2)  In  fixing  the  remuneration,  regard  shall 
be  had  to  the  duties  entailed  upon  the  judicial  trustee  by  the  trust.  (3)  The 
Court  may  make,  if  it  thinks  fit,  special  allowances  to  judicial  trustees  for 
the  following  matters,  to  be  paid  out  of  the  trust  property — (a)  for  the 
statement  of  trust  property  prepared  by  a  judicial  trustee  on  his  appoint- 
ment, an  allowance  not  exceeding  ten  guineas ;  (b)  for  realizing  and  in- 
vesting trust  property,  where  the  property  is  realized  for  the  purpose  of 
re-investment,  an  allowance  not  exceeding  11  p.  c.  on  the  amount  realized 
and  re-invested  ;  (c)  for  realizing  or  investing  trust  property  in  any  other 
case,  an  allowance  not  exceeding  1  p.  c.  on  the  amount  realized  or  invested. 
(4)  The  Court  may  also  in  any  year  make  a  special  allowance  to  a  judicial 
trustee,  if  satisfied  that  in  that  year  more  trouble  has  been  tlirown  upon 
the  trustee  by  reason  of  exceptional  circumstances  than  would  ordinarily 
be  involved  in  the  administration  of  the  trust.  (5)  Where  a  trustee  is 
remunerated,  any  allowance  under  this  rule  may  be  paid  in  addition  to 
his  remuneration.  (6)  Any  remuneration  or  allowance  payable  to  a  judicial 
trustee  shall  be  paid  or  allowed  to  Mm  at  such  times  and  in  such  manner 
as  the  Court  directs." 

By  r.  18,  where  an  official  of  the  Court  is  appointed  to  be  a  judicial 
trustee,  any  remuneration,  allowances,  or  other  payments  payable  to  liim 
on  account  of  liis  services  as  trustee  are  to  be  paid,  accounted  for,  and 
applied  in  such  manner  as  the  Treasury  direct. 

PROCEDURE. 

It  is  not  necessary  to  take  out  a  summons  for  any  purpose  under  the  Act 
or  Rules,  except  in  cases  where  a  summons  is  required  by  the  Rules,  or 
where  the  Court  directs  a  summons  to  be  taken  out ;  but  where  a  judicial 
trustee  desires  to  make  any  apphoation  or  request  to  the  Court,  or  to  com- 
municate with  the  Court  as  to  the  administration  of  the  trust,  he  may  do 
so  by  letter  addressed  to  the  officer  of  the  Court  without  any  further 
formality  ;  and  the  Court  may  give  any  direction  to  a  judicial  trustee  with 
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regard  to  the  administration  of  the  trust  by  letter  signed  by  the  officer  of 
the  Court  and  addressed  to  the  trustee,  without  drawing  up  any  order  or 
formal  document :   R.  28. 

SPECIAL  trusts'. 

A  judicial  trustee  is  not  to  be  appointed  or  act  as  trustee  for  any  incor- 
porated or  unincorporated  company,  for  any  club,  or  for  any  debenture 
holders  or  other  persons  or  class  of  persons  in  their  capacity  as  members 
of  or  being  in  any  other  relation  to  such  a  company  or  club  ;  and  where 
the  circumstances  of  any  trust  of  which  an  official  of  the  Court  is  a  judicial 
trustee,  or  of  which  it  is  proposed  to  appoint  an  official  of  the  Court  to  be 
a  judicial  trustee,  involve  the  carr5fing  on  of  any  trade  or  business,  special 
intimation  of  the  fact  is  to  be  given  to  the  Court  either  by  the  judicial 
trustee  or  by  the  person  making  the  application  for  the  appointment  of 
the  judicial  trustee,  as  the  case  may  be,  and  the  Court  will  specially  consider 
the  facts  of  the  case  with  a  view  to  determining  whether  the  official  of  the 
Court  should  continue  or  be  appointed  as  judicial  trustee,  and  whether  any 
special  conditions  should  be  made  or  directions  given  with  a  view  to  ensuring 
the  proper  supervision  of  the  trade  or  business. 

APPOINTMENT   OF  PUBLIC   TBtTSTEE. 

By  the  Public  Trustee  Act,  1906  (6  Edw.  VII.  u.  56),  the  office  of  public 
trustee  was  established. 

In  the  administration  of  small  estates  witliin  the  meaning  of  the  Act 
the  rules  enable  the  public  trustee  to  take  the  opinion  of  the  High  Court 
in  any  question  arising  in  the  course  of  any  administration  without  judicial 
proceedings  (sect.  3  (4)),  and  (sect.  3  (5))  where  proceedings  for  administra- 
tion have  been  instituted  the  Court  may  order  that  the  estate  shall  be 
administered  by  the  public  trustee. 

The  Court  may  also  appoint  the  public  trustee  to  be  custodian  trustee, 
as  to  which  see  sect.  4. 

The  Court  may  appoint  the  public  trustee  to  be  a  new  or  additional 
trustee  notwithstanding  direction  to  the  contrary  in  the  trust  instrument : 
see  sect.  5 ;  also  sole  trustee  notwithstanding  a  provision  that  the  trustees 
should  not  at  any  time  be  less  than  three :  Re  Leslie's  Hanop  Estates, 
[1911]  1  Ch.  611;  and  semhle,  the  donee  of  the  power  could  himself 
appoint  the  public  trustee  to  be  sole  trustee :  S.C. 

By  sect.  10  a  person  aggrieved  by  any  act  or  omission  or  decision  of  the 
public  trustee  in  relation  to  any  trust  may  apply  to  the  Court,  and  the 
Court  may  make  such  order  in  the  matter  as  it  thinks  just.  An  appeal 
lies  to  the  Court  under  this  section  from  his  decision  as  to  costs  and  to 
all  decisions  in  discharge  of  his  judicial  functions  under  the  Act :  Be  Oddy, 
[1911]  1  Ch.  532. 

The  public  trustee  ought  not  to  be  joined  as  a  party  to  proceedings  by 
way  of  appsal  from  his  decision :  S.C. 

The  expression  "trust  "  in  the  Act  includes  an  executorship  or  adminis- 
tratorship (sect.  15). 

Before  appointing  the  public  trustee  in  place  of  a  retiring  judicial 
trustee  an  order  under  the  Judicial  Trustee  Rules  24  (1)  that  there  should 
cease  to  be  a  judicial  trustee  is  necessary:  Re  Johnston,  Mills  v.  J.,  1911, 
W.  N.  234. 
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CHAPTER  XLII. 

CHARITIES. 


Section  I. — Administkation  of  Charities  generally. 

1.  Directions  for  Scheme — New  Trustees — Inquiries  as  to  Value, 

Income,  and  Letting  Property — Rents. 

Order  that  a  scheme  for  the  regulation  and  management  (admon) 
of  the  charity  in  &c.,  and  the  application  of  the  present  and  future 
income  thereof  be  settled  by  the  Judge ;  And  it  is  ordered  that 
two  or  more  persons  be  appointed  new  trustees  for  the  management 
(admon)  of  the  said  charity,  and  of  the  estates  (funds)  and  property 
thereof  ;  And  it  is  ordered  that  provision  be  made  in  the  said  scheme 
for  the  future  appointment  of  trustees  ;  And  it  is  ordered  that  the 
following  &c. ;  1.  An  inquiry  of  what  the  property  of  the  said  charity 
consists  and  where  the  same  is  situate,  and  what  is  the  income  and 
annual  value  thereof,  and  how,  and  by  whom,  and  under  and  upon 
what  terms,  rents,  and  conditions  the  same  and  every  part  thereof  is 
let,  and  is  now  held  ;  2.  An  account  of  the  rents  and  profits  of  the 
charity  estates  received  by  the  Defts  &c. ;  and  of  the  application 
thereof  from  the  ■ —  day  of  —  {the  date  of  the  issue  of  the  writ  in  this 
action). — ^Adjourn  &c. — See  A.  G.  v.  Corf,  ofllchester,  M.  R.,  19  July, 
1855,  A.  1435. 

For  order  for  application  of  funds  cy-pres  until  land  should  become  avail- 
able for  the  purposes  of  a  bequest,  see  Form  3,  inf.  p.  1293. 

2.  Directions  for  Scheme — Endowment  of  Churches — Other  Charities. 

Order  that  a  scheme  for  the  application  of  the  charitable  fund 
given  by  the  testatrix's  will  for  the  endowment  of  district  churches 
or  chapels  in  populous  parishes,  having  regard  to  the  directions  in 
the  testatrix's  will  in  that  behalf  contained,  be  settled  by  the  Judge. — 
Edwards  v.  Hall,  V.-C.  W.,  7  May,  1853,  A.  1044 ;  6  D.  M.  &  G.  74  ; 
11  Ha.  22. 

3.  Declaration  that  gift  is  a  good  charitable  bequest — Order  directing 

Scheme  to  be  Settled. 

The  Judge  doth  declare  that  according  to  the  true  construction 
of  the  will  of  the  above-named  testator,  F.  0.  T.  D.,  the  gift  of  one- 
tenth  part  of  the  annual  dividends  and  income  of  the  legacy  or  fund 
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therein  referred  to  as  the  D.  Charitable  Trust  to  the  P.  A.  (1851),  or 
some  one  or  more  kindred  institutions  having  for  their  object  the 
maintenance  and  defence  of  the  doctrines  of  the  Reformation  and  the 
principles  of  civil  and  religious  liberty  against  the  advance  of  Popery, 
is  a  good  and  valid  charitable  bequest,  and  that  such  one-tenth  part 
ought  to  be  applied  for  the  benefit  of  some  one  or  more  of  the  class 
of  institutions  of  which  the  P.  A.  is  the  type  ;  And  the  A.  G.  by  his 
counsel  asking  that  a  scheme  should  be  settled  for  the  distribution 
of  the  income  applicable  upon  the  charitable  trust  aforesaid ;  And 
the  Judge  being  of  opinion  that  the  part  of  the  said  D.  Charitable 
Trust  Fund  whereof  the  annual  dividends  and  income  are  bequeathed 
upon  the  charitable  trust  aforesaid  ought  to  be  transferred  to  the 
oificial  trustees  of  charitable  funds  ;  It  is  ordered  that  the  Pits, 
A.  W.  K.  and  H.  V.,  and  the  Defts,  E.  A.  R.  and  J.  W.  B.,  the  trustees 
of  the  said  will,  do  on  or  before  the  —  day  of  — ,  1898,  transfer  stocks 
or  other  securities  representing  one-tenth  part  of  the  said  legacy  or 
fund  to  the  account  of  the  official  trustees  of  charitable  funds  at  the 
Bank  of  England  upon  the  trusts  of  the  aforesaid  one-tenth  of  the 
said  charitable  legacy  or  fund  ;  And  it  is  ordered  that  a  scheme  for 
the  regulation  and  management  of  the  charity  created  by  the  legacy 
of  the  aforesaid  one-tenth  of  the  said  charitable  fund,  and  the  applica- 
tion of  the  present  and  future  income  thereof,  be  settled  by  the 
Judge. — Costs  of  all  parties  to  be  paid  by  trustees  of  will  out  of 
accumulated  income  of  the  whole  legacy  or  fund  aforesaid. — Liberty 
to  apply. — Re  Delniar's  Charitable  Trust,  Kerhj  v.  Matheson,  Stirling, 
J.,  14  Feb.  1898 ;  [1897]  2  Ch.  163. 

This  order  did  not  embody  the  scheme,  although  so  directed  by  the 
reported  judgment. 

For  inquiry  for  scheme  for  supplying  the  Episcopal  Church  in  Scotland 
with  duly  qualified  clergymen,  see  A.  G.  v.  Glasgow  Coll.,  2  Coll.  713. 

For  decree  declaring  the  trusts  of  the  meeting-houses  for  religious  worship 
of  Methodists,  and  the  mode  of  appointing  preachers  therein  under  the 
trusts,  according  to  the  rules  and  regulations  of  the  society,  and  rectifying 
the  deed  of  trust  of  a  local  branch  society  a  century  after  its  execution  as 
defective  and  inconsistent  with  the  government  and  discipline  of  the  general 
body,  and  appointing  new  trustees  of  the  trust  premises,  and  vesting  them 
in  such  trustees,  the  costs  to  be  taxed  and  raised  by  mortgage  thereof, 
without  prejudice  to  any  application  by  the  existing  trustees  in  respect  of 
an  alleged  prior  charge,  see  A.  G.  v.  Clapham,  10  Ha.  617. 

For  declarations  and  inquiry  as  to  school  property,  and  schemes  and 
qualifications  as  to  admittance,  see  A.  G.  v.  E.  Devon,  15  Sim.  253  ;  as  to 
boarders,  masters'  residences,  and  powers  and  eligibility  of  trustees,  A.  G. 
V.  E.  Stamford,  16  Sim.  474,  et  inf.  p.  1259 ;  and  as  to  admitting  free 
scholars  by  competitive  examination,  and  liberty  to  apply  as  to  numbers 
if  fund  should  increase  or  diminish,  Manchester  Sch.  Case,  1  Eq.  64 ;  2 
Ch.  497. 

See  clauses  for  a  scheme  for  a  school  charity  set  out  in  Berhhampslead 
Sch.  Case,  1  Eq.  102 ;  and  minutes  of  decree  as  to  capitation  fees  for 
masters,  lb.  120. 

For  order  of  reference  to  Chambers  to  approve  a  scheme,  with  power  to 
vary  the  proportions  in  which  the  income  was  to  be  apportioned  among  the 
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objects  of  the  charity,  and  other  special  directions,  see  A.  G.  v.  Caius  Coll., 
2  Keen,  150. 

For  inquiry  as  to  clotliing,  educating,  and  apprenticing,  advancing  loans, 
increase  to  almsmen,  and  appointing  managers,  and  for  scheme,  allowing 
sums  for  erecting,  enlarging,  and  supporting  various  schools,  apprenticing, 
donations  to  hospitals,  &c.,  erecting  almhouses,  and  increase  to  inmates,  and 
allowance  to  parties  eligible  as  such,  see  A.  0.  v.  Bovill,  1  Ph.  768. 

And  for  scheme  for  the  poor  of  a  parish,  without  inquiry,  see  A.  G.  v. 
Bmndreth,  1  Y.  «fc  C.  Ch.  202;  and  see  further  as  to  schemes,  Forms  6, 8, 9, 
10,  inf.,  and  notes,  p.  1259  et  seq. 

4.  Attorney-General  to  have  Notice. 

And  the  A.  G.  is  to  have  notice  of  and  to  be  at  liberty  to  attend  the 
proceedings  relating  to  such  scheme  separately  from  the  relators. — 
A.  G.  V.  GreenUll,  V.-C.  W.,  7  Dec.  1863,  A.  2477. 

Where  the  action  is  by  relators,  and  not  ex-officio,  the  above  direction  is 
inserted  if  the  Court  desires  the  intervention  of  the  A.  G.,  but  the  A.  G.  has 
notice  of  the  application,  and  is  at  liberty,  by  his  counsel  or  solr,  to  attend 
the  Judge  thereon  without  any  special  directions  to  that  effect :  Be  Hanson, 
9  Ha.  liv. ;  A.  0.  v.  Stamford,  1  Ph.  749 ;  Tudor,  Char.,  391. 

5.  Inquiry  in  whom  Lands  vested,  and  as  to  Past  and  Future 
Management. 

"1.  An  inquiry  (in  whom  the  legal  estate  of  the  lands  and  tene- 
ments belonging  to  the  charityin  question  (in  the  pleadings  mentioned) 
is  vested,  and)  what  are  the  nature  and  particulars  of  the  said  charity, 
and  in  what  way  the  same  has  hitherto  been  managed  and  conducted, 
and  whether  any  and  what  alteration  should  take  place  for  the  future, 
and  who  are  the  proper  objects  of  such  charity." — ^Direction  for 
scheme. — A.  G.  v.  Boddington,  9  July,  1801  ;  A.  G.  v.  Camelford, 
2  May,  1817,  A.  2112. 

If  the  legal  estate  is  meant  to  be  vested  under  the  Charitable  Trusts  Acts, 
1853  and  1855,  16  &  17  V.  c.  137,  ss.  47,  48,  and  18  &  19  V.  c.  124,  s.  15,  the 
inquiry  as  to  it  may  not  be  necessary  :  see  note,  inf.  p.  1279. 

6.  Inquiry  as  to  Property — Account  of  Rents  and  Fines — Inquiry 
as  to  Letting — Scheme — New  Trustees. 

Order  that  the  following  &c. — 1.  An  inquiry  what  are  the  estates 
subjecttothecharitableusescreatedby  the  deeds,  dated  &c.  ;  2.  An 
account  of  the  rents  and  profits  of  such  estates,  and  of  the  fines  taken 
for  the  renewals  of  the  leases  thereof,  come  to  the  hands  of  the  Defta 
&c. ;  3.  An  inquiry  at  what  times  such  fines  were  received,  and  in 
what  manner  the  same,  and  the  rents  and  profits,  have  been  applied  ; 
4.  An  inquiry  whether  the  said  estates  have  been  properly  let ;  And 
if  it  shall  appear  that  the  same  have  not  been  properly  let ;  5.  An 
inquiry  whether  it  will  be  proper  to  take  any,  and  if  any  what,  steps 
to  set  aside  any  leases  improperly  made  ;  6.  An  inquiry  in  whom  the 
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same  is  vested  ;  And  it  is  ordered  tliat  a  scheme  &c.  be  settled  &c. 
[Forms  1,  2,  3,  sup.  p.  1244] ;  8.  And  it  is  ordered  that  proper 
persons  be  appointed  to  be  feoffees  or  trustees  of  the  charity 
estates.— See  A.  G.  v.  Corp.  Exeirr,  M.  E.,  22  March,  1813,  A.  698 ; 
aff.  7  March,  1822,  A.  1132. 

For  inquiry  into  the  condition  of  the  charity  estate,  and  how  much  was 
proper  to  be  laid  out  in  repairs  to  render  the  same  fit  for  the  objects  of  the 
charity,  and  what  expenses  had  been  occasioned  by  inclosure  of  tlio  charity 
lands,  see  A.  O.  v.  Rawworth,  L.  C,  26  May,  1802,  A.  199. 

And  as  to  the  condition  of  the  charity  estate  and  of  the  new  inclosures, 
and  what  money  had  been  laid  out  on  the  estate,  and  how ;  and  what  was 
the  usual  course  of  election  of  wardens,  and  account  of  the  produce  of  the 
estate  received  by  the  relator  and  the  Defts,  see  A.  O.  v.  Foster,  L.  C, 
23  July,  1791. 

7.  Inquiry  as  to  Charities  and  their  Apportionment,  under  the 
Church  Building  Act,  1845  (8  <fc  9  F.  c.  70),  and  the  Charities 
Procedure  Act,  1812  (52  G.  III.  c.  101). 

1.  An  inquiry  whether  there  are  any,  and  what,  charitable  devises, 
bequests,  or  gifts  that  have  been  made  and  given  for  the  use  of  the 
poor  of  the  parish  of  W.  &c.,  and  whether  it  is  fit  and  proper,  having 
regard  to  the  state  of  the  parish,  that  such  devises,  bequests,  or 
gifts  should  be  apportioned  between  the  district  of  St.  J.  and  the 
remaining  part  of  the  parish,  under  the  Acts  of  Parliament  &c. ; 
And  in  that  case — ^Direction  to  approve  of  a  scheme  for  such  appor- 
tionment.— Re  West  Ham  Char.,  2  D.  &  S.  218  ;  approved  in  Exp. 
Incumb.  ofBrompton,  5  D.  &  S.  626,  634. 

For  order  under  the  Church  Building  Acts,  1845, 1851,  and  1854,  8  &  9  V. 
c.  70, 14  c&  15  V.  c.  97,  and  17  &  18  V.  c.  32,  on  the  petition  of  the  minister 
of  the  parish  and  district  parishes,  directing  apportionment  of  a  charitable 
bequest  between  the  several  district  parishes  of  the  parish  of  St.  Mary, 
Lambeth,  and  the  remaining  parts  of  such  parish,  and  to  settle  a  scheme 
or  schemes  for  the  admon  of  such  respective  apportionments  in  lieu  of  the 
former  scheme ;  and  inquiry  by  whom  the  distribution  of  the  income  of 
the  charity  should  be  made  in  the  districts,  having  regard  to  the  8  &  9  V. 
c.  70,  and  to  tax  and  raise  the  costs  by  mortgage  of  the  charity  estate,  to 
be  paid  off  by  instalments,  and  the  interest  to  be  kept  down  out  of  the 
income,  see  Re  Lambeth  Char.,  V.-C.  K.,  8  Nov.  1850,  B.  58. 

For  direction  to  tax  the  costs  of  two  parishes,  one  of  which  had  been 
formed  out  of  the  other,  and  the  two  to  be  allowed  such  costs  only  as  they 
would  have  been  entitled  to  if  the  parish  of  St.  G.  had  not  been  created 
out  of  the  parish  of  St.  M.,  see  A.  0.  v.  E.  Craven,  7  March,  1860,  A. 
508. 

A  charity  held  by  the  churchwardens  for  the  repair  of  a  particular  church 
could  not  be  apportioned:  Re  Church  Estate  Char.,  Wandsworth,  &  Ch. 
296. 

Under  the  Charitable  Trusts  Act,  1855,  18  &  19  V.  c.  124,  ss.  10,  13,  the 
Charity  Commrs  are  empowered  to  apportion  small  parochial  charities : 
V.  inf.  p.  1281 ;  but  the  Commrs  prefer  to  exercise  the  general  power  of 
establishing  schemes  under  the  Charitable  Trusts  Act,  1860,  23  &  24  V. 
c.  136  ;  Tudor,  Char.  574,  575. 

VOL.  II.  4  L 
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8.  Order  adopting  Scheme  scheduled  to  Order. 

Order  that  the  scheme  set  forth  in  the  schedule  hereto  be  approved 
and  carried  into  effect. — Directions  as  to  costs. 

It  was  formerly  the  practice  to  file  the  scheme  in  the  central  office,  but 
the  above  form  is  that  now  adopted  by  the  Chancery  Masters. 

The  above  form  applies  under  the  Charitable  Trusts  Acts,  1853,  1855. 

For  forms  of  orders  under  those  Acts  removing  and  appointing  trustees 
and  vesting  the  trust  estate,  see  Section  II.,  inf.  p.  1270. 

And  see  school  and  general  schemes  in  A.  G.  v.  Srickdale,  M.  R.,  25  Feb. 
and  17  March,  1845,  A.  1140, 1874 ;  S.  C,  1850,  A.  142 ;  A.  0.  v.  Hartletmry 
Sch.,  8  Nov.  1849,  A.  173 ;  S.  G.,  1840,  A.  845 ;  Tudor,  Char.  972  et  seq. ; 
and  see  note  to  Form  3,  sup. 

For  order — ^the  Court  being  of  opinion  that,  in  settling  a  scheme  for  the 
management  of  the  charity  funds,  such  funds  ought  not  to  be  applied 
towards  the  establishment  of  an  industrial  school  for  the  children  of  con- 
victed persons — ^to  refer  it  back  to  Chambers  to  consider  a  scheme  or 
schemes  in  pursuance  of  the, order  dated,  &c. ;  cost  of  all  parties  appearing 
to  be  costs  in  the  matter,  see  Re  Prison  Charities,  V.-C.  B.,  30  April  .1873, 
B.  1189 ;  16  Eq.  129,  152. 

9.  Scheme  scheduled  to  Certificate  adopted,  with  consequent 
Directions — Costs. 

"  And  this  Court  being  of  opinion  that  the  scheme  set  forth  in  the 
schedule  to  the  said  certificate  is  a  proper  scheme  for  the  future 
management  of  the  charity  in  &c.,  having  regard  to  the  provisions 
of  the  will  of  B.  the  testator  &c.,doth  order  that  the  same  be  adopted 
and  carried  into  effect,  And  this  Court  doth  hereby  appoint  G. 
Lord  L.  &c.  the  first  trustees  of  the  said  charity ;  Tax  the  costs  of 
all  parties  (except  the  Defts  the  Governors  &c.  of  St.  George's  Hos- 
pital, against  whom  all  further  proceedings  have  been  stayed)  of 
these  actions  as  between  solr  and  client,  including  in  the  costs  of  the 
A.  G.  any  charges  and  expenses  properly  incurred  by  him  in  relation 
to  the  said  charitable  bequest,  not  being  costs  in  the  second  action, 
and  not  already  taxed  or  allowed." — [Add  Payment  Schedule  con- 
taining directions  to  raise  and  pay  costs  out  of  funds  in  Court,  and 
transfer  residue  to  the  trustees.] — See  Philpott  v.  St.  George's  Hosp., 
M.  E.,  26  March,  1859,  B.  2738. 

For  scheme  as  to  number  and  appointment  of  trustees,  see  8.  C. 

For  orders  for  continuing  trustees  of  different  rehgious  denominations 
and  to  appoint  new  trustees  from  time  to  time,  see  A.  G.  v.  Wilson,  16 
Sim.  222. 

10.  Scheme  and  Mode  of  Letting  superseded — New  Scheme  adopted 
— New  Trustees — Lands  vested  in  Official  Trustee — Costs. 

"  This  Court  being  of  opinion  that  it  will  be  for  the  benefit  of  the 
charity  &o.  that  the  mode  of  appointing  trustees  should  be  varied, 
doth  order  that  the  same  be  henceforth  discontinued ;  And  it  is 
ordered  that  the  scheme  for  letting  the  charity  lands  be  also  put  an 
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end  to  (discontinued)  and  cease  on  this  day  ;  And  it  is  ordered  tliat 
the  said  lands  be  let  according  to  the  provisions  contained  in  the 
scheme  hereinafter  mentioned  ;  And  it  is  ordered  that  the  scheme 
set  forth  in  the  —  schedule  to  the  Master's  certificate  dated  &c.,  for 
the  appointment  of  new  trustees,  and  for  the  future  management  and 
regulation  of  the  said  charity,  and  of  the  estates  and  property  thereof, 
be  carried  into  effect ;  And  it  is  pursuant  to  the  Charitable  Trusts 
Act,  1853,  and  the  Charitable  Trusts  Amendment  Act,  1855,  ordered 
that  the  lands  and  buildings  belonging  to  the  said  charity,  set  forth 
in  the  —  schedule  to  the  said  certificate,  vest  in  the  official  trustee 
of  charity  lands,  to  be  held  by  him  in  trust  for  the  said  charity." — ■ 
Directions  to  discharge  some  trustees  and  appoint  new  ;  Directions 
for  taxation  and  payment  of  costs. — Liberty  to  apply. — A.  0.  v. 
L.  Onslow,  M.  E.,  17  Nov.  1855,  A.  193  ;  and  see  note,  inf.  p.  1259. 

As  to  paying  interest  of  charity  funds  in  Court  to  trustees,  see  Vol.  I. 
p.  209. 

11.  Leave  to  Enfranchise  CopyJwlds. 

Direction  for  vesting  copyholds  in  the  trustees  of  the  charity — 
"  And  the  Judge  being  of  opinion  that  it  will  be  fit  and  proper  and  for 
the  benefit  of  the  said  charity  that  the  said  copyhold  lands  should  be 
enfranchised  on  the  terms  set  forth  in  the  conditional  contract  dated 
&c.,  and  marked  A.  in  the  affidavit  of  &c.,  referred  to,  Doth  order 
that  the  trustees  of  the  said  charity  be  at  liberty  to  effect  such  enfran- 
chisement upon  the  said  terms  "  ;  Tax  costs  of  applicants  and  of  A.  G. 
as  between  solr  and  client ;  Trustees  to  raise  and  pay  costs,  and  the 
fines,  fees,  and  expenses  of  enfranchisement,  out  of  fund  in  their 
names. — Re  St.  Margaret's  Hosj).,  M.  R.  in  Chambers,  3  July,  1860, 
B.  1613. 


12.  Leave  to  Surrender  Land  to  His  Majesty  in  rigid  of  the  Duchy 
of  Lancaster  for  the  purpose  of  building  a  Church. 

Oeder  that  the  applicant  be  at  liberty  to  surrender  all  his  interest 
in  a  plot  or  parcel  of  land  situate  at,  &c.,  containing  &c.  (which  said 
plot  of  land  forms  part  of  the  land  comprised  in  an  agreement  dated 
&c.,  and  made  between  the  King's  Most  Excellent  Majesty  of  the  one 
part  and  the  applicant  of  the  other  part)  to  the  intent  that  His  Majesty 
in  right  of  his  Duchy  of  Lancaster  may  be  enabled  if  and  when  His 
Majesty  may  be  graciously  pleased  so  to  do  to  grant  the  said  plot 
of  land  with  the  buildings  thereon  to  the  following  trustees,  namely 
&c.,  or  to  any  person  or  persons  duly  approved  by  the  said  Duchy 
in  that  behalf  for  the  purpose  of  providing  a  site  for  a  church  and 
such  other  ecclesiastical  buildings  connected  with  the  Church  of 
England  as  may  be  desired. — Re  Jack,  J.  v.  J.,  Parker,  J.,  at 
Chambers,  16  March,  1911,  A.  916. 


1250 


Charities. 


[chap.  XLII. 


13.  Apportionment  of  Costs. 

0rd6e  tliat  the  costs  of  this  application  and  consequent  thereon 
be  apportioned  rateably  among  the  said  several  charities,  accord- 
ing to  the  annual  income  thereof  respectively ;  And  it  is  ordered 
that  the  amounts  apportioned  in  respect  of  such  costs  be  paid  out 
of  any  funds  in  hand  belonging  to  ;he  said  several  charities,  or  out 
of  the  annual  income  thereof  respectively. — See  Re  Saffron  Waklen 
Char.,  V.-C.  S.  in  Chambers,  16  Nov.  1857,  B.  12.5. 

14.  Relators'  Extra  Costs  allowed — Inquiry. 

Order  that  the  Defts,  the  C.  Co.,  do  reimburse  to  the  Petrs,  the 
relators,  out  of  the  charity  funds,  the  costs  and  expenses  incurred 
by  the  Petrs  in  this  cause,  over  and  beyond  the  costs  which  have 
been  paid  by  the  Defts,  the  C.  Co.,  as  between  party  and  party  ; 
And  the  taxing  master  is  to  inquire  whether  any  costs  and  expenses 
have  been  properly  incurred  by  the  Petrs,  other  than  the  costs  of 
this  cause,  relating  to  the  matters  in  question,  and  tax  and  certify 
the  same  respectively  ;  And  it  is  ordered  that  the  Defts,  the  0.  Co., 
do  pay  the  amount  (if  any)  that  the  taxing  master  shall  certify  to 
have  been  so  properly  incurred,  out  of  the  said  charity  funds. — 
A.  G.  V.  Coopers'  Co.,  V.-C,  29  March,  1819,  A.  1322. 

For  decree  on  an  information,  without  a  relator,  where  a  Deft  paid  the 
costs  of  his  co-Deft,  see  A.  G.  v.  Corp.  Chester,  14  Beav.  341. 
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15.  Directions  under  the  Crown  Suits  Act,  1855  (18  <&  19  V.  c.  90), 
ss.  1  and  2,  for  payment  of  Costs  to  or  by  the  Crown,  in  Suits  on 
behalf  of  the  Crown. 

1.  To  the  Crown,  s.  1,  Order  that  the  costs  of  the  Pit  of  this  action 
be  paid  by  the  Deft  A.  into  H.  M.'s  Exchequer,_in  the  manner  directed 
by  the  Crown  Suits  Act,  1855,  such  costs  to  be  taxed  &c.  2.  By  the 
Crown,  s.  2,  Order  that  the  costs  of  the  Deft  A.  of  this  action  be  paid 
to  him  in  the  manner  directed  by  the  Crown  Suits  Act,  1855,  such 
costs  to  be  taxed  &c.— Settled  by  V.-C.  W.,  in  A.  G.  v.  Maithias,  23 
Dec.  1858,  and  approved  in  A.  G.  v.  Hanmer,  4  D.  &  J.  207  ;  see  note, 
inf.  p.  1268. 

NOTES. 
GENERAL  JURISDICTION. 

The  Court  of  Chancery  had  an  inherent  jurisdiction  over  charities 
generally :  Incorp.  Soc.  v.  Richards,  1  D.  &  War.  258,  308 ;  and  could 
enforce  and  execute  trusts  affecting  ecclesiastical  property  as  well  as  those 
affecting  lay  property  :  A.  0.  v.  8t.  John's  Hospital,  Bedford,  2  D.  J.  &  S. 
621 ;  Tudor's  Charitable  Trusts,  181  et  seq. 

And  by  the  Jud.  Act,  1873,  s.  34  (3),  all  causes  and  matters  for  the 
execution  of  charitable  trusts  are  now  assigned  to  the  Ch.  Div. 

Defect  (want  of  attestation)  in  execution  of  a  power  was  aided  in  favour 
of  a  charity  :  Sayer  v.  S.,  Innes  v.  8.,  7  Ha.  377  j  3  Mac.  &  C4.  606. 
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It  is  against  the  policy  of  the  Mortmain  Acts,  and  the  practice  of  the  investment 
Court,  to  invest  charity  money  in  land :  A.  0.  v.  Wilson,  2  Keen,  680,  in  laod. 
684,  n.,  685 ;  and  see  the  Mortmain  and  Charitable  Uses  Act,  1891,  ss.  5,  6, 
inf.  p.  1297. 

The  Court  will  not  sell  a  charity  estate,  except  in  a  very  special  case  :  g^le  of 
A.  O.  V.  Corp.  of  Newark,  1  Ha.  395,  400,  where  it  would  not  even  send  an  charity 
inquiry.  An  advowson  was  sold  for  the  benefit  of  the  charity  :  A.  0.  v.  estate. 
Abp.  of  York,  17  Beav.  495. 

The  A.  G.  is  entitled  to  have  a  legacy  to  a  foreign  charity  secured  to  be  so 
appUed :  A.  0.  v.  Sturge,  19  Beav.  597  ;  but  see  New  v.  Bonaker,  4  Eq.  655, 
et  inf.  p.  1253. 

In  an  action  at  a  relator's  instance  (who  in  general  ought  to  be  made  a  jj^tt.  Gen. 
co-Pit,  Dan.  56),  the  A.  G.  should  not  appear  unless  to  support  :   A.  0.  v.  party  to 
Ironmongers'  Co.,  10  CI.  &  F.  908  ;   2  M.  &  K.  576;  2  Beav.  313  ;   but  the  proceedings, 
action  is  his,  and  he  has  control  of  it,  and  may  stay  the  proceedings  at  any 
time :    76.  328  ;    A.  O.  v.  Corp.  of  Newark,  1  Ha.  399  ;   A.  G.  v.  Haber- 
dashers' Co.,  2  M.  &  K.  817  ;   15  Beav.  397. 

As  to  when  the  A.  G.  should  appear  in  charity  cases,  see  Ware  v.  Cumher- 
lege,  20  Beav.  503,  510,  et  v.  inf  pp.  1258,  1268. 

An  inquiry  having  been  ordered  as  to  the  removal  from  a  certain  place 
of  certain  almshouses,  the  A.  G.  being  already  a  party  to  the  proceedings, 
the  inhabitants  of  the  place  could  not  maintain  an  application  to  be  served 
with  notice  of  and  to  attend  the  proceedings,  inasmuch  as  they  had  no 
better  right  than  the  rest  of  the  public  :  Ironmongers'  Co.  v.  lioberls, 
"  Times,"  24  June,  1909. 

An  action  by  freemen,  on  behalf  of  others,  to  establish  that  property 
belonging  to  a  corporation  was  held  on  trust  for  the  benefit  of  the  freemen 
individually,  was  held  rightly  brought  without  the  A.  G.  :  Prestney  v. 
Corp.  of  Colchester,  21  Ch.  D.  HI. 

The  jurisdiction  extends  to  charities  supported  by  voluntary  contri- 
butions, if  there  is  property  impressed  with  a  charitable  tnist :  see  Exp, 
Pearson,  6  Price,  214 ;  A.  6.  v.  Kelt,  2  Beav.  577  ;  ^1.  0.  v.  ^^J.  of  Man- 
chester, 3  Eq.  453 ;   Tudor,  Char.  125. 

A  tenant  for  years  of  land  subject  to  a  rent-charge  for  charitable  purposes 
is  not  liable  in  an  action  in  the  Ch.  Div.  at  ths  instance  of  the  A.  G.  or  the 
Charity  Commrs  :  Re  Herbage  Bents,  Greenwich  ;  Charity  Commrs  v.  Green, 
[1896]  2  Ch.  811. 

The  members  of  a  committee  formed  to  receive  voluntary  subscriptions  Status  of 
for  charitable  purposes  are  not  trustees,  but  agents,  and  an  action  of  account  committee 
by  some  of  them  against  the  others  cannot  be  maintained ;    even  if  all  to  receive 
the  subscribers  were  suing,  the  action  could  not  be  maintained  in  the  subscriptions, 
absence  of  the  A.  G.  :   Strickland  v.  WeUon,  28  Ch.  D.  426. 

Where  the  income  of  residue  is  to  be  accumulated,  and  the  capital  and  Trust  to 
income  paid  to  a  charity  at  a  future  time,  the  charity  (like  a  private  indi-  accumulate 
vidual :   see  Saunders  v.  Vautier,  4  Beav.  115  ;   Hilton  v.  H.,  14  Eq.  468)  income, 
can  have  the  accumulation  stopped,  and  the  property  handtd  over  at 
once :   Wharton  v.  Masterman,  [1895]  A.  C.  186,  H.  L.,  affirming  C.  A., 
[1894]  2  Ch.  184  {sub  nom.  Harbin  v.  Masterman),  and  on  tliis  point  over- 
ruling Harbin  v.  Masterman,  12  Eq.  559. 

Informalities  (unless  prejudicial  to  a  Deft,  A.  G.  v.  Warren,  2  Sw.  291,  Informality 
310)  were  not  allowed  to  defeat  an  information  :   A.  G.  v.  Brerclon,  2  Vez.  in  informa- 
426  ;  A.  G.  v.  Gardner,  Barn.  Ch.  493,  490  ;  A.  G.  v.  Gore,  lb.  151  ;  and  see  tion. 
A.  G.  V.  Whiteley,  11  Ves.  241,  247  ;  .4.  G.  v.  Coopers'  Co.,  19  Ves.  186,  194  ; 
and  as  to  relief  under  a  prayer  for  general  relief,  see  A.  G.  v.  Brooke,  18  Ves. 
319,  324 ;  A.  G.  v.  Rochester,  5  D.  M.  &  G.  797. 

But  an  information  filed  on  behalf  of  one  charity  could  not  be  carried  on 
for  another,  it  appearing  the  first  had  no  title  :  A.  G,  v.  Oglender,  I  Ves, 
jun.  246, 
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COMMENCEMENT   OF  ACTION. 


By  0.  I,  1,  all  actions  which,  previously  to  the  commencement  of  the 
principal  Act,  were  commenced  by  bill  or  information  in  the  High  Court  of 
Chancery  shall  be  instituted  in  the  High  Court  of  Justice  by  a  proceeding  to 
be  called  an  action. 


When  dis- 
position in 
Crown  and 
when  in 
Court. 


General 

charitable 

intent. 


CHABITABLE   TRUSTS   EXECUTED   CY-PBES. 

Where  there  is  a,  general  indefinite  charitable  purpose,  not  fixing  itself 
upon  any  object,  or  if  the  object  or  means  of  carrying  it  out  fail,  the  dis- 
position is  in  the  King  by  sign  manual ;  but  where  the  execution  is  to  be 
by  a  trustee,  with  some  or  general  objects  pointed  out,  the  Court  will  take 
the  admon  of  the  trust :  Moggridge  v.  T}iackwell,T  Yes.  SG,()7 — 83,88;  and 
see  Paice  v.  Abp.  of  Canterbury,  14  Ves.  372  ;  Ommanney  v.  Butcher,  T.  &  R. 
270  ;  Reeve  v.  A.  G.,  3  Ha.  191,  and  notes  ;  Gary  v.  Abbot,  7  Ves.  490  ;  Ee 
Richardson's  Will,  58  L.  T.  45 ;  Re  Lea,  L.  v.  Goohe,  34  Oh.  D.  528 ;  Re 
Pyne,  Lilley  v.  A.  (?.,  [1903]  1  Ch.  83,  inf.  p.  1257 ;  but  see  Martin  v. 
Margham,  14  Sim.  230. 

Where  the  Crown  is  to  have  the  disposal  of  money  bequeathed  for  charity, 
the  Court  only  declares  that  it  ought  to  be  disposed  of  in  charity,  and  this 
is  communicated  by  the  A.  G.  to  the  King :  Da  Costa  v.  De  Pas,  Amb. 
228  ;  see  the  order  and  course  pursued  :  lb.,  n.- ;  A.  G.  v.  Herrick,  lb.  712  ; 
Kane  v.  Cosgrave,  I.  R.  10  Eq.  211. 

Uncertainty  as  to,  or  illegality  or  failure  of,  the  precise  objects  will  not 
defeat  the  gift  if  the  general  charitable  intent  is  clear  :  and  the  Court  will 
execute  such  general  intent  cy-pres  :  A.  G.  v.  Ranee,  Amb.  422 ;  Powers- 
court  V.  P.,  1  Moll.  616  ;  BaijKs  v.  A.  G.,  2  Atk.  239  ;  Moggridge  v.  Thack- 
well,  7  Ves.  36 ;  Mills  v.  Farmer,  1  Mer.  55,  101  ;  Dolan  v.  Macdermot, 
3  Ch.  676  ;  Mayor  of  Lyons  v.  Adv.  Gen.  of  Bengal,  1  App.  Ca.  91  ;  1  Jarm. 
W.  233  ;  Re  Davis,  61  L.  T.  530  ;  Re  Geary,  25  L.  R.  Ir.  171 ;  secus,  if  no 
charitable  intent  appears  except  in  reference  to  a  particular  property : 
Hoare  v.  H.,  56  L.  T.  147.  Thus  where  a  testator  gave  a  legacy  to  u, 
charitable  fund  then  being  formed  for  certain  purposes  wliioh  were  after- 
wards abandoned,  and  the  subscriptions  and  donations  were  returned  to 
the  donors,  including  the  testator's  gift,  the  will  disclosing  no  general 
charitable  intent,  the  gift  could  not  be  apphed  cy-pres :  Re  University  of 
London  Medical  Sciences  Institute  Fund,  Fowler  v.  A.  G.,  [1909]  2  Ch.  1. 

But  uncertainty  as  to  the  amount  intended  to  be  given  makes  the  gift 
void :  Chapman  v.  Brown,  and  other  cases  inf.  p.  1304 ;  so  also  where 
testator  left  the  amount  of  the  legacy  blank:  Hartshorne  v.  Nicholson, 
26  Beav.  58  ;  secus,  where  the  whole  sum  to  be  given  to  the  charities  was 
specified,  but  the  proportions  were  left  blank  :  Pieschel  v.  Paris,  2  S.  &  S. 
384  ;   and  see  Salusbury  v.  Denton,  3  K.  &  J.  529. 

A  gift  for  the  establishment  of  a  soup  kitchen  and  cottage  hospital  for  a 
parish  was  held  to  show  a  general  charitable  intention  to  benefit  the  poor  of 
the  parish,  which  might  be  executed  cy-pres  :  Biscoe  v.  Jackson,  35  Ch.  D. 
460,  C.  A. ;  and  see  Re  Buck,  Bruty  v.  Mackey,  [1896]  2  Ch.  727,  where  a 
friendly  society  for  the  relief  of  persons  in  distressed  circumstances  by 
means  of  anns  was  held  to  be  a  "  charity  "  ■\vitliin  Income  Tax  Commrs  v. 
Pemsel,  [1891]  A.  C.  531,  to  which  the  doctrine  of  cy-pres  was  apphcable  ; 
but  it  is  otherwise  where  the  society  is  merely  for  the  purpose  of  providing 
ann\iities  for  the  widows  of  members :  Cunnack  v.  Edwards,  [1896]  2  Ch. 
679,  C.  A. ;  [1895]  1  Ch.  489  ;  v.  inf.  p.  1629  ;  and  so  where  a  fund  was  given 
on  trust  to  pay  the  income  to  the  incumbent  of  a  church,  so  long  as  he  per- 
mitted sittings  to  be  occupied  free,  there  was  no  such  general  purpose  of 
charity  as  to  warrant  an  application  cy-pres :  Re  Randell,  R.  v.  Dixon , 
38  Ch.  D.  213  ;  and  a  legacy  for  the  benefit  of  a  particular  institution  or 
seminary  wliich  ceased  in  the  donor's  lifetime  could  not  be  applied  cij-prcs, 
but  lapsed  :   hi  re  Rynwr,  R,  v.  Stanfield,  [1895]  1  Ch.  19,  C.  A. 
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The  cy-pres  doctrine  is  excluded  by  words  showing  an  intention  that  if 
the  particular  charity  fails,  the  bequest  shall  fall  into  the  residue  :  Mayor 
of  Lyons  v.  Adv.  Oen.  of  Bengal,  1  App.  Ca.  91.  When  there  arc  no  such 
words  it  cannot  do  so,  although  the  residue  is  given  to  another  charity, 
but  it  must  be  executed  in  the  first  instance  cy-pres,  without  regard  to  the 
rest  of  the  will :  S.  C. 

And  where  one  of  three  charities  amongst  which  the  residue  was  divided 
failed,  its  share  was  applied  cy-pres,  and  not  to  the  other  charities  :  Iron- 
mongers' Co.  V.  A.  Q.,  10  CI.  &  'E.  908. 

But  in  constructing  the  scheme,  the  other  parts  of  the  will  will  be  taken 
into  consideration  :  Mayor  of  Lyons  v.  Adv.  Oen.  of  Bengal,  1  App.  Ca.  91. 

Where  it  is  doubtful  whether  the  particular  intention  can  ever  be  carried 
into  effect,  the  fund  may  be  kept  in  hand,  with  liberty  to  apply,  or  inquiries 
may  be  directed :  Ohamberlayne  v.  Brockett,  8  Ch.  206,  211 ;  and  see  Re 
White's  Trusts,  33  Ch.  D.  449,  where  a  gift  of  Consols  to  a  co.  to  found 
almshouses,  no  site  being  obtainable,  and  the  oo.  having  no  income 
available  for  endowment  and  maintenance,  was  held  not  to  be  applicable 
cy-pres  :   Wallis  v.  8.  Q.for  New  Zealand,  [1903]  A.  C.  173. 

A  bequest  to  a  friendly  society  which  was  not  a  charity,  and  was  after- 
wards dissolved,  was  not  executed  cy-pres,  but  fell  into  the  residue  :  Re 
Clark,  1  Ch.  D.  497 ;  but  see  Pease  v.  Pattinson,  32  Ch.  D.  154,  where  a 
friendly  society  was  held  to  be  a  charity. 

If  a  testator  clearly  points  out  his  intent,  the  Court  carries  it  into  effect ; 
but  if  the  property  is  merely  devoted  to  charity  generally,  or  there  are 
accretions  not  specifically  disposed  of,  or  the  particular  charity  fails  or 
becomes  excessive  as  to  the  prescribed  recipients,  then  cy-pres :  Philpott 
V.  St.  George's  Hasp.,  Re  Ashton,  27  Beav.  107,  111 — 4,  5,  8  ;  and  see 
inf  p.  1257. 

A  long-continued  unauthorized  cy-pres  application  by  trustees  is  no  Unauthorized 
ground  of  objection  to  a  scheme  of  the  Charity  Commrs  directing  a  different  cy-pris 
cy-pres  application  :  Re  Campden  Charities,  18  Ch.  D.  310,  C.  A.  appUoation. 

The  particular  charity  being  dissolved  in  the  lifetime  of  the  testator,  the  Lapse, 
gift  lapses,  and  cannot  be  applied  cy-pres :  Langford  v.  Gowland,  9  Jur. 
N.  S.  12 ;  10  W.  R.  482  ;  3  Gifi.  617 ;  Fisk  v.  A.  G.,  4  Eq.  521 ;  Clark  v. 
Taylor,  1  Drew.  642 ;  Russdl  v.  Kellett,  3  Sm.  &  G.  264 ;  Re  Joy,  Purday 
V.  Johnson,  1888,  W.  N.  238 ;  60  L.  T.  175,  where  the  gift  was  by  a 
testatrix  to  a  particular  society,  wliich,  in  fact,  only  consisted  of  herself  : 
Re  Ovey,  Broadbent  v.  Barrow,  29  Ch.  D.  560,  where  the  gift  was  to  an 
ophthalmic  hospital  which  had  ceased  to  exist ;  and  so  where  foreign 
trustees  disclaimed,  and  the  objects  had  become  impracticable  :  New  v. 
Bonaker,  4  Eq.  655.  But  see  A.  G.  v.  Stephens,  3  My.  &  K.  347,  et  inf. 
p.  1265;  A.  G.v.  Bp.  Chester,  ISio.C.C.  4:44:.  /Secws,  where  the  particular 
intention  of  charity  can  be  equally  well  effected  by  an  existing  society,  or 
there  has  been  merely  a  failure  of  the  trustee  or  medium  for  working  out 
the  charitable  object :  Marsh  v.  A.  G.,  2  J.  &  H.  61  ;  Barclay  v.  Messenger, 
4  Jur.  N.  S.  1294 ;  Re  Maguire,  9  Eq.  632  ;  Re  Geary's  Trusts,  25  L.  R.  Ir. 
171 ;  Re  Davis,  61  L.  T.  530  ;  A.  G.  v.  Day,  [1900]  1  Ch.  31. 

And  where  the  charity  fails  after  the  death  of  the  testator  and  before  the 
legacy  is  paid,  there  is  no  lapse,  and  the  legacy  must  be  applied  cy-pres : 
Re  Slevin,  S.  v.  Hepburn,  [1891]  2  Ch.  236,  reversing  8.  C,  [1891]  1  Ch.  373  j 
Re  Buck,  Bruty  v.  Mackey,  [1896]  2  Ch.  727. 

An  express  gift  for  a  charitable  purpose  will  not  fail  because  the  particular 
application  cannot  take  efiect  immediately  or  will  not  necessarily  take 
effect  within  a  certain  time  or  may  never  take  effect  at  all.  The  doctrine 
of  cy-pres  will  be  appHcable :  Wallis  v.  8.  G.  for  New  Zealand,  [1903] 
A.  C.  173. 

A  charitable  bequest,  void  as  superstitious,  was  executed  in  favour  of  Superstitious 
other   charities :    Gary  v.  Abbot,  7  Ves.  490 ;    Da  Costa  v.  De  Pas.  cit.  ^J^^- 
7  Ves.  76 ;  Amb.  228. 

Wliere  it  is  doubtful  which  of  two  charities  testator  intended,  the  legacy  Doubt  as  to 
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which  of  two   may  be  divided  between  them  :    Waller  v.  Childs,  Amb.  524 ;   Bennett  v. 

charities.  Hayter,  2  Beav.  81 ;  Simon  v.  Barber,  5  Russ.  112 ;  Be  Kilvert's  Tr-usts, 
12  Bq.  185 ;  S.  G.  on  app.,  7  Ch.  170 ;  Be  Alchin's  Trusts,  U  Bq.  230 ; 
Be  Hyde,  22  W.  R.  69.  But  the  Court  is  bound  to  decide  in  favour  of 
either,  and  may  apply  the  fund  cy-pres  :  Be  Lewis  Hill,  Davies  v.  Napper, 

53  Sol.  J.  228. 

One  of  a  Where  a  testatrix  gave  a  series  of  legacies  to  named  charities  one  of  which 

series  of  had  never  existed,  the  Court  inferred  a  general  charitable  intention  as  dis- 

legaoies  tinguished  from  a  desire  to  benefit  a  particular  institution,  and  applied 

failing.  the  gift  cy-pres,  there  being  no  lapse  :  Be  Davis,  Hannen  v.  Hilly er,  [1902] 

1  Ch.  876.     The  mere  fact  that  the  recipient  is  a  person  or  corporation 

constituting  a  religious  office  or  a  charitable  institution  is  not  enough  to 

enable  the  Court  to  decide  that  the  gift  is  charitable  :  Be  Davidson,  Miniy 

v.  Bourne,  [1909]  1  Ch.  567. 

Insufficient  Where  the  gift  was  to  build  a  synagogue  and  school,  and  the  money  was 

fund.  insufficient,  the  Court  allowed  it  to  be  paid  to  the  committee  of  a  school 

without  synagogue  attached  :  Be  Davis,  61  L.  T.  530. 
Surplus  fund.      -^  to  ^^'^  case  where  the  gift  was  more  than  sufficient  for  the  purpose 
for  which  it  was  given,  see  Be  Unite,  Edwards  v.  Smith,  75  L.  J.  Ch.  163  ; 

54  W.  R.  358.  But  where  a  fund  was  subscribed  for  the  relief  of  the 
widows  and  orphans  of  six  fishermen  who  were  drowned,  the  trustees  were 
not  allowed  to  invest  any  of  the  funds  permanently  for  the  relief  of  similar 
oases  until  it  was  proved  that  there  was  more  than  sufficient  for  the  original 
purpose  :  Cross  v.  Lloyd  Qreame,  54  Sol.  Jur.  152  ;   102  L.  T.  163. 

Hospital  means  a  general  hospital  in  priority  to  one  for  particular 
purposes  :   Be  Alchin's  Trusts,  14  Bq.  230. 

When  a  fund  has  been  applied  cy-pres,  it  will  not  afterwards  be  applied  to 
the  original  purpose,  unless  shown  to  be  equally  beneficial :  A.  G.  v. 
Stewart,  14  Bq.  17. 

And  as  to  the  construction  and  validity  of  charitable  gifts,  v.  inf.  pp. 
1300  et  seq. 

POWEK  OF  THE   COXJET  OVEB  VISITORS  AND  TEUSTEBS. 

In  a  Crown  foundation,  the  King  visits  by  the  L.  C.  as  visitor  :  Tudor, 
Char.  78 ;  in  a  private  one,  where  no  visitor,  though  governors  are  ap- 
pointed by  royal  charter,  with  power  to  make  rules,  the  Court  will  see 
that  the  rules  are  proper,  and  may  direct  a  scheme  :  A.  0.  v.  Dedham  Sch., 
23  Beav.  350 ;  22  L.  J.  Ch.  793  ;  as  to  grants  by  the  Crown,  see  A.  G.  v. 
Ewelme  Hasp.,  17  Beav.  366. 

The  visitatorial  jurisdiction  of  the  L.  C.  is  not  transferred  to  the  High 
Court  of  Justice  :  Jud.  Act,  1873,  s.  17,  sub-s.  5. 

The  Court  enforces  the  trusts  of  a  charity,  though  there  is  a  visitor : 
A.  G.  V.  St.  Cross  Hosp.,  17  Beav.  435  ;  Daugars  v.  Bivaz,  28  Beav.  233. 

But  has  no  jurisdiction  over  ecclesiastical  duties  attached  to  a  charity  : 
A.  6.  V.  Smithies,  1  Keen,  289  ;  2  My.  &  C.  135  ;  nor  as  to  internal  regula- 
tions, wliich  are  the  proper  subject  for  the  special  visitor  :  A.  G.  v.  Dulwich 
Coll.,  4  Beav.  255  ;  unless  there  has  been  a  breach  of  trust :  A.  G.  v.  Dedham 
Sch.,  23  Beav.  350  ;  22  L.  J.  Ch.  793. 

For  instances  where  the  remedy  was  through  the  visitor,  sec  A.  G.  v. 
Magdalen  Coll.,  10  Beav.  402 ;  where  through  the  Court,  A.  G.  v.  St.  Cross 
Hosp.,  sup. 

But  the  Court  can  control  visitors  as  to  management  of  estates  :  A.  G. 
V.  Loch,  3  Atk.  164 ;  A.  G.  v.  Foundling  Hosp.,  2  Ves.  jun.  42,  47. 

If  an  officer,  &c.,  be  a  c.  q.  t.  the  Court  has  jurisdiction ;  not  if  he  be 
only  a  servant :  Whiston  v.  Bochester,  7  Ha.  532  ;  Willis  v.  Childe,  13 
Beav.  117  ;  and  see  Hayman  v.  Bugby  Sch.,  18  Eq.  28. 

The  Court  cannot  control  trustees'  discretion  wliile  fairly  and  honestly 
exercised :  A.  G.  v.  Harrow  Sch.,  2  Ves.  S.  551  ;  Be  Bedford  Char.,  5  Sim, 
578 ;  Be  Catherine  H^ll,  Exp.  Inge,  2  Russ.  &  M.  590 ;   A.  G.  v.  Mosel 
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2  D.  &  S.  398 ;  Re  Wilhes,  3  Mao.  &  G.  440;  Hayman  v.  Rughy  Sch.,  18 
Eq.  28 ;  and  see  Inderwick  v.  Snell,  2  Mao.  &  G.  216 ;  Coslabadie  v.  C, 
6  Ha.  410  ;  though  without  dismissing  the  information  :  A.  6.  v.  Harrow 
Sch.,  sup. 

Soliemes  framed  by  tlie  Charity  Oommrs  generally  contain  clauses  estab- 
lishing in  them  a  species  of  visitatorial  jurisdiction  :  see  Tudor,  Char.  71  ; 
with  wliich  the  Court  will  not  interfere  :  Eeg.  v.  Wilson,  1888,  W.  N.  12  ; 
and  see  Re  UodgsorCs  School,  3  App.  Ca.  857. 

POWER  OT  A  MAJOKITY   Off  THE   TRUSTEES. 

In  a  public  trust  a  majority  of  trustees  bind  the  minority :  Perry  v, 
Shipway,  4  D.  &  J.  353  ;   1  Giff.  1,  9  ;  Spurgin  v.  White,  7  Jur.  N.  S.  15  ; 

3  L.  T.  609  ;  9  W.  R.  266 ;  2  Giff.  473  ;  Re  Whiteley,  Bishop  ofLmvdon  v. 
Whiteley,  [1910]  1  Ch.  600. 

A  majority  of  the  members  have  power  to  fix  the  discipline  and  member- 
ship of  congregational  churches  :  see  A.  G.v.  Oould,  30  L.  J.  Ch.  77  ;  7  Jur. 
N.  S.  34 ;  28  Beav.  485 ;  but  they  have  no  power  to  alter  the  trusts  : 
Ward  v.  Hipwell,  3  GifE.  547. 

And  as  to  injunctions  restraining  the  minority  from  excluding  preachers 
appointed  by  the  majority,  v.  sup.  Vol.  I.  pp.  709  et  seq. 

Under  Charit.  T.  Act,  1860,  s.  16,  a  majority  of  two-tliirds  of  the  trustees 
were  empowered  to  deal  with  the  charity  property,  and  pass  the  legal 
estate ;  and  now,  under  Charit.  T.  Act,  1869  (32  &  33  V.  o.  110),  s.  12,  the 
like  powers  are  given  to  a  majority  who  are  present  at  a  meeting  of  their 
body  duly  constituted  and  vote  on  the  question  ;  and  see  Charit.  T.  Incorp. 
Act,  1872  (35  &  36  V.  o.  24),  as  to  incorporation  of  charities  and  enrolment 
of  deeds,  and  as  to  endowed  schools,  inf.  pp.  1260  et  seq. ;  and  as  to  Ireland, 
34  &  35  V.  0.  102. 

TTSAGB. 

Usage  may  be  regarded  in  construing  obscure  or  ambiguous  trusts  : 
A.  0.  v.  St.  Cross  Hasp.,  17  Beav.  435 ;  34  L.  J.  Ch.  441 ;  v.  Gould,  28 
Beav.  485 ;  7  Jur.  N.  S.  34 ;  v.  Sidney  Suss.  Coll.,  4  Ch.  722, 732 ;  v.  Windsor, 
8  H.  L.  C.  369,  402,  403,  423  ;  v.  West,  27  L.  J.  Ch.  789 ;  5  Jur.  N.  S.  77 
(where  from  long  usage  payments  for  corn  were  held  a  charge  on  land) ; 
v.  Moor,  20  Beav.  119;  v.  Bristol,  2  J.  &  W.  321  ;  v.  Ewelme,  17  Beav. 
366,  390 ;  v.  Smythies,  2  Russ.  &  My.  717,  749  ;  1  Ke.  289,  307,  308 ; 
Rex  V.  Varlo,  Cowp.  248  ;  A.  O.  v.  Parker,  3  Atk.  576  ;  Goodman  v.  Mayor 
ofSaltash,  7  App.  Ca.  633 ;  Re  St.  Alphage,  59  L.  T.  614;  Re  St.  NicJwlas 
Aeons,  60  L.  T.  532. 

Usage,  moreover,  is  important  against  a  claim  set  up  by  the  trustees  for 
a  beneficial  interest :  A.  0.  v.  Mercers'  Co.,  18  W.  R.  448 ;  and  by  the 
Nonconformist  Chapels  Act,  1844  (7  &  8  V.  o.  45),  s.  2,  if  the  instrument 
of  trust  of  an  institution  existing  for  the  purpose  of  religious  worship  do 
not  in  express  terms,  or  by  reference  to  some  book  or  other  document, 
define  the  religious  doctrines,  twenty-five  years'  usage  immediately  pre- 
ceding any  suit  is  to  be  conclusive  evidence :  A.  G.  v.  Bunce,  6  Eq.  563 ; 
and  see  A.  O.  v.  Hutton,  Dru.  480,  530 ;  A.  G.  v.  Anderson,  57  L.  J.  Ch. 
543,  546. 

As  to  Roman  Catholic  charities,  see  Roman  Catholic  Charities  Act,  1860 
(23  &  24  V.  0.  134),  s.  5,  providing  that  consistent  usage  for  twenty  years 
is  to  be  deemed  conclusive  evidence  of  charitable  trusts. 

Long-continued  and  well-defined  usage  afforded  ground  for  presuming 
a  trust  or  condition  sufiicient  to  support  the  right  of  free  inhabitants  to 
dredge  for  oysters  during  a  certain  period  of  the  year  :  Goodman  v.  Mayor 
ofSaltash,  sup. 

Where  freemen  of  a  city  had  enjoyed  by  custom  certain  rents  and  profits 
for  a  considerable  period,  they  were  entitled  to  enjoy  them  under  the  Muni- 
cipal Corporations  Act,  1835  (3  &  6  W.  IV.  c.  76),  s.  2,  subject  to  any 
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proceeding  by  the  A.  G.  as  to  a  scheme  for  distribution :  Stanley  v.  Mayor 
of  Norwich,  1887,  W.  N.  72. 

Where  the  admon  of  a  charity  was  entrusted  by  the  founder  to  the 
Corp.  and  ministers  of  a  city,  but  for  a  long  period  of  time  tlie  corp.  alone 
had  acted,  the  ministers  were  entitled  to  be  admitted  in  future  as  joint 
admors  :  M  Prov.  of  Edinburgh  v.  Lord  Advocate,  4,  App.  Ca.  823. 

But  where  there  is  no  ambiguity,  usage  is  immaterial,  and  the  conditions 
of  the  gift  must  be  followed  :  see  same  oases,  and  A.  O.  v.  Rochester,  5  D.  M. 
&  G.  797  ;  V.  St  John's  Hasp.,  Bedford,  2  D.  J.  &  S.  621 ;  and  see  v.  Beverley, 
6  D.  M.  &  G.  256,  268 ;  N.  E.  By.  Co.  v.  Hastings,  [1900]  A.  C.  260,  270  ; 
as  to  length  of  time,  <S.  C,  6  H.  L.  G.  310  ;  A.  0.  v.  GalveH  ,23  Beav.  248, 
263,  264 ;  Be  Campden  Charities,  sup.  p.  1253. 

As  to  evidence  of  acts  and  opinions  of  founders,  see  A.  0.  v.  Drummond, 
1  D.  &  War.  153 ;  v.  Calvert,  23  Beav.  258. 


LEGACY  AND   SUCCESSION  DUTY. 

Tor  the  duties  on  charitable  legacies  and  the  Acts,  see  Tudor,  411  et 
seq. ;  land  tax,  76.  295,  423. 

By  the  Legacy  Duty  Act,  1799  (39  G.  III.  c.  73),  bequests  of  specific 
articles  to  bodies  corporate  for  preservation  and  not  for  sale  are  exempt  from 
legacy  duty. 

Leeacv  dutv.  ■"-'^S^'Cy  duty  was  payable  under  55  G.  III.  c.  184  (see  sched.  pt.  3),  on 
charitable  legacies  if  the  amount  was  more  than  £20,  though  no  one  of  the 
recipients  ever  received  that  amount ;  so  that  a  legacy  of  £50  a  year,  to 
be  laid  out  in  bread  for  the  poor,  was  liable,  though  no  one  received  more 
than  2s.  a  year  in  value  :  Franchlin's  Char.,  3  Sim.  147  ;  see  a  similar  case, 
A.  O.  V.  Fitzgerald,  13  Sim.  83  ;  Be  Pearce,  24  Beav,  491 ;  Harris  v.  Howe, 
29  Beav.  261 ;  Be  Griffiths,  14  M.  &  W.  510  ;  contra  Be  Wilkinson,  1  C.  M. 
&  R.  142  ;  A.  G.  v.  Nash,  1  M.  &  W.  237  ;  where  the  amounts  to  be  paid 
to  each  were  determined  by  the  will.  But  by  the  Succession  Duty  Act, 
1853  (16  &  17  V.  c.  51),  s.  16,  succession  duty  at  10  p.  c.  was  imposed; 
and  as  to  the  rate  of  duty,  see  51  V.  c.  8,  s.  21,  sub-s.  2 ;  and  Knance 
(1909-10)  Act,  1910  (10  Bdw.  VII.  c.  8),  s.  58. 

Irish  Charitable  legacies  in  Ireland  are  exempt  from  duty  :   56  G.  III.  c.  56, 

charities.  sched.  pt.  3  ;  5  &  6  V.  c.  82  ;   8  &  9  V.  c.  76.     The  exemption  applies  to 

charitable  bequests  as  understood  in  the  Court  of  Chancery :  A.  0.  v. 
Bagot,  13  Ir.  C.  L.  Rep.  48.  The  exemption  has  been  held  not  to  apply  to 
gifts  for  England  or  Scotland  by  a  testator  domiciled  in  Ireland  :  A.  G. 
V.  Hope's  Exors,  Ir.  R.  2  C.  L.  368 ;  but  see  Thompson  v.  Adv.  Gen.,  12 
CI.  &  P.  1 ;  nor.  (apparently)  to  legacies  by  an  Enghsh  law  for  an  Irish 
charity  :  In  re  Franchlin's  Char.,  3  Sim.  147  ;  A.  G.  v.  Fitzgerald,  13  Sim. 
83  (but  in  neither  case  was  the  point  raised) :  Tudor,  413  ;  nor  to  secret 
trusts  :  inf.  p.  1304. 

Secret  As  to  the  title  under  a  secret  trust  as  affecting  the  rate  of  duty,  see 

trust.  Ingpen  on  Exors,  190. 


SCHEME   FOB   CHABITY. 

By  the  Charitable  Trusts  Act,  1853  (16  &  17  V.  c.  137),  ss.  54—60,  the 
Charity  Commrs  were  empowered  to  approve,  provisionally,  of  schemes  for 
charities  with  a  view  to  submitting  the  same  annually  to  Parliament  for  its 
sanction,  but  the  provisions  of  these  sections  are  rarely  used ;  the  powers 
conferred  by  sect.  2  of  the  Act  of  1860  {v.  inf.  p.  1281)  being  more  efficacious 
and  convenient :  see  Tudor,  24,  257,  553. 

Wlien  a  scheme  has  been  settled  by  the  Charity  Commrs,  the  Court  will 
not  interfere,  unless  the  Commrs  have  exceeded  their  jurisdiction,  or  the 
scheme  contains  something  wrong  in  principle  or  in  law :  Be  Campden 
Charities,  18  Ch.  D.  310,  C.  A.     But  see  Be  Weir  Hospital,  [1910]  2  Ch.  124. 

Where   property  is   bequeathed  to    exors    or  trustees   for   charitable 
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purposes,  and  the  objects  are  not  specified  or  indefinite,  the  proper  mode 
of  carrying  out  the  general  charitable  intention  of  the  testator  is  by  a  scheme 
under  the  Court ;  but  where  there  is  a  general  charitable  intention  without 
any  trust  interposed,  the  disposition  of  tho  gift  is  by  the  King  by  Sign 
Manual :  Be  Pyne,  Lilhy  v.  A.  G.,  [1903]  1  Ch.  83. 

For  the  principles  in  accordance  with  which  the  Court  exercises  jurisdic- 
tion in  directing  schemes,  see  Ironmongers'  Co.  v.  A.  0.,  10  CI.  &  F.  908  ; 
S.  C,  C.  &  Ph.  208  ;  2  Beav.  313  ;  A.  6.  v.  Sherborne  Sch.,  18  Beav.  256, 
280. 

For  instances,  see  A.  0.  v.  Olyn,  12  Sim.  84 ;  Martin  v.  Margham,  14 
Sim.  230 ;  Reeve  v.  A.  0.,  3  Ha.  191 ;  and  where  the  sign  manual  was 
required  :  lb.  194,  n.  ;  and  see  judgment,  lb.  196  ;  Clarh  v.  Taylor,  1  Drew. 
642  ;  Salusbury  v.  Denton,  3  K.  &  J.  529  ;  A.  Q.  v.  Bunce,  6  Eq.  563  ; 
wl\erc  funds  bequeathed  to  Presbyterians  were  applied  for  Baptists : 
Re  Maguire,  9  Eq.  632. 

And  in  the  case  of  a  small  fund  awaiting  division,  a  reference  to  Chambers 
to  apportion  the  fund  was  directed  without  a  scheme  :  Re  Hyde,  1873,  W.  N. 
202  ;  22  W.  R.  69. 

Wliere  the  Court  takes  on  itself  the  execution  of  the  trust,  a  scheme  has 
usually  been  directed  :  see  same  cases  ;  and  Paice  v.  Abp.  of  Canterbury, 
14  Ves.  372 ;  Waldo  v.  Caley,  16  Ves.  211 ;  A.  G.  v.  Bomjer,  3  Ves.  724  ; 
A.  G.  V.  Whiteley,  11  Ves.  241 ;  Bp.  of  Hereford  v.  Adams,  7  Ves.  326  ;  Baylis 
V.  A.G.,2  Atk,  240,  n.  ;  and  decree  in  Doyley  v.  D.,  7  Ves.  58,  n.  ;  2  Eq.  Ab. 
194  ;  and  where  a  legacy  is  applied  cy-pres  :  Re  Clergy  Soc.,  2  K.  &  J.  615  ; 
as  to  the  cy-pres  doctrine,  v.  sup.  p.  1252. 

Declaration  by  trustees  of  trusts  of  money,  collected  at  or  about  the  time.  Intention  of 
may  represent  the  intent  of  contributors  :  A.  G.  v.  Clapham,  4  D.  M.  &  G.  contributors 
591,  626  ;   10  Ha.  540.  °'  founders. 

As  to  the  objects  of  ecclesiastical  education  and  eleemosynary  charities, 
with  reference  to  the  founder's  opinions,  rules  laid  down  and  usage,  see 
A.  G.  Y.  Calvert,  23  Beav.  248 ;  and  as  to  the  efCect  of  usage,  v.  sup. 
p.  1255. 

The  rule  is  to  apportion  increased  rents  among  the  original  objects  pro  Increased 
rata  :  A.  G.  v.  Windsor,  8  H.  L.  C.  369,  405,  452  ;  but  in  settling  a  scheme  rents, 
for  dealing  with  increased  rents  the  Court  has  exercised  a  discretion,  and 
varied  the  proportions  in  wliich  the  diiierent  objects  were  to  take  :  A.  G.  v. 
Marchant,  3  Eq.  424 ;   A.  G.  v.  Caius  Coll.,  2  Keen,  150,  sup.  p.  1245 ; 
Lewin,  182. 

Bequests  are  paid  over  to  the  trustees  without  a  scheme  when  given  to  a  General 
permanent  institution  for  its  general  purposes  :  Walsh  v.  Gladstone,  1  Ph.  purposes. 
290  ;  Soc.  for  Prop,  of  G.  v.  A.  G.,  3  Russ.  142  ;  Emery  v.  Hill,  1  Russ.  112  ; 
Re  Lea,  L.  v.  Cooke,  34  Ch.  D.  528,  where  the  bequest  was  to  a  person  having 
absolute  control  over  a  religious  society  "for  the  spread  of  the  Gospel  "  ; 
or  to  foreign  trustees  :  Mitford  v.  Reynolds,  1  Ph.  185,  197 ;  Minet  v. 
Vulliamy,  1  Russ.  113,  n. ;  A.  Q.  v.  Lepine,  19  Ves.  309  ;  2  Sw.  181  ;  Re 
Macauliffe,  [1895]  P.  290,  where  the  gift  was  to  a  Roman  Catholic  convent ; 
but  see  A.G.y.  Sturge,  19  Beav.  597. 

A  scheme  or  plan  may  be  directed,  even  where  the  trustee  has  a  dis-  Discretionary 
cretionary  power  :    Waldo  v.  Caley,  16  Ves.  211  ;   but  not  so  as  to  control  power  of 
his  discretion,  where  the  fund  is  part  of  an  annual  and  temporary  income,  trustee, 
to  be  disposed  of  from  time  to  time,  as  objects  shall  jireseut  themselves  : 
Mahoii  V.  Savage,  1  Sc.  &  L.  114  ;  A.  G.  v.  Glegg,  Bennett  v.  Honywood,  Amb. 
584,  585,  n.,  710  ;  Horde  v.  E.  Suffolk,  2  My.  &  K.  59. 

Where  trustees  were  directed  to  pay  income  to  a  specified  society  "  or 
some  one  or  more  kindred  institutions  "  having  certain  specified  objects,  it 
was  held  that  the  gift  being  charitable,  and  no  discretion  as  to  choice  of 
institutions  being  given  to  the  trustees,  a  scheme  must  be  settled  :  Re 
Delmafs  Charitable  Trust,  [1897]  2  Ch.  163  ;  see  Form  3,  sup.  p.  1244. 

A  charity  for  the  rehef  of  the  poor  of  S.  means  those  not  receiving  parish 
leHef :   A,  0.  v.  Wilkinson,  1  Beav.  372,  373;   and  see  A,  G.  v.  Rochester, 
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6  D.  M.  &   G.   797 ;  v.  Marchant,  3  Eq.  424 ;  v.  ieooe,  Tudor,  Char. 
167. 

Where  the  funds  are  in  England  and  some  of  the  trustees  are  in  England, 
the  Court  will  settle  a  scheme  for  the  adnfiinistration  of  the  Charity  although 
applied  to  objects  in  a  foreign  country  :  Be  Vagliano,  V.v.  K.,  1905,  W.  N. 
179;  75  L.  J.  Ch.  119.  But  if  foreign  trustees  disclaim  the  gift  fails: 
New  V.  Bonaher,  4  Eq.  655. 

The  colonial  secretary  declimng  to  act  in  a  trust,  the  Court  directed  a 
scheme  :  Barclay  v.  Maskehjne,  4  Jur.  N.  jS.  1294. 

In  Re  Mirrlees  Charity,  Mitchell  v.  A.  0.,  1909,  W.  N.  227,  a  scheme  for 
applying  certain  trust  funds  for  the  benefit  of  a  certain  hospital  or  such 
other  medical  charity  or  charities,  &c.,  was  declared  to  be  confined  to 
medical  charities  witliin  the  jurisdiction. 

For  common  clauses  and  forms  for  scheme  for  regulating  and  managing 
a  charity,  see  Tudor,  Char.  972  et  seq. 

A  scheme  has  frequently  been  directed,  regard  being  had  to  particular 
circumstances :   see  A.  0.  y.  Skinners'  Co.,  Jac.  629  ;    Pieschel  v.  Paris, 
2  S.  &  S.  392 ;  decree  in  Mills  v.  Farmer,  1  Mer.  App.  722  ;   19  Ves.  482; 
Moggridge  v.  Thackwell,  1  Ves.  jun.  475 ;  7  Ves.  86 ;  A.  0.  v.  Painters'  Co., 
2  Cox,  61 ;  Cook  v.  Duckenfield,  2  Atk.  569. 

Under  an  ancient  charity  for  the  reparations,  ornaments,  and  other 
"  necessary  occasions "  of  a  parish  church,  a  scheme  for  a  spire  was 
sanctioned  :  Re  Palatine  Estate  Char.,  39  Ch.  D.  54. 

Charities  for  prisoners  becoming  unnecessary,  the  Court  refused  to 
apply  the  funds  to  industrial  schools  for  cliildren  of  convicted  persons  :  Re 
Prison  Char.,  16  Eq.  129.  But  in  Ironmongers'  Co.  v.  A.  O.,  10  CI.  &  E. 
908,  funds  for  the  redemption  of  Christian  captives  were  apphed  for  charity 
schools  in  England  and  Wales. 

A  scheme  of  the  Charity  Commrs,  diverting  money  from  eleemosynary 
purposes,  viz.,  doles  to  poor  people  and  apprenticing  poor  boys,  to  educa- 
tional and  other  charitable  purposes,  was  confirmed  and  approved :  Re 
Campden  Charities,  18  Ch.  D.  310,  C.  A. ;  and  as  to  the  distinction  between 
dole  and  apprenticeship  charities,  the  former  being  regarded  as  mischievous, 
the  latter  merely  as  comparatively  out  of  date,  see  S.  C.  ;  Tudor,  Char. 
190,  215,  216. 

Where  the  Court  cannot  impute  to  a  testator  any  charitable  intention 
except  in  reference  to  a  particular  estate  (as  in  a  gift  to  endow  a  private 
chapel),  no  scheme  can  be  sanctioned :  Hoare  v.  H.,  56  L.  T.  147. 

The  masters'  income  from  a  charity  in  Court  was  apportioned  between 
the  old  and  new  masters,  after  paying  the  costs  of  the  application  :  A.  G.  v. 
Smythies,  16  Beav.  385. 

Eor  a  hospital  scheme,  see  Re  Bridewell  Hosp.,  6  Jur.  N.  S.  1134;  30 
L.  J.  Ch.  99  ;  8  W.  R.  718. 

A  petition  under  the  Charities  Procedure  Act,  1812  (52  G.  III.  c.  101), 
heard  in  Court,  was  adjourned  to  Chambers,  Petrs  to  attend  with  a  scheme, 
and  the  A.  G.  to  be  served  :  Re  Hanson,  9  Ha.  liv.  For  mode  of  settling 
scheme  in  Chambers,  see  76. 

The  A.  G.  must  always  be  served  where  a  scheme  is  directed,  and  has 
liberty  to  attend  the  proceedings  without  any  special  direction  :  A.  (J. 
V.  E.  Stamford,  1  Ph.  749  ;  Re  Hanson,  9  Ha.  liv.  The  usual  course  is  to 
submit  the  draft  scheme  to  his  solrs  before  bringing  it  in  ;  and  in  Re  Wyers- 
dale  Sch.,  10  Ha.  Ixxiv.,  the  scheme  stood  over  for  liis  consideration. 

Where  an  application  to  a  Scotch  Court  to  settle  a  charitable  scheme  was 
necessary,  because  the  trustee,  an  exor,  declined  to  act,  the  Court,  with  a 
view  to  the  saving  of  expense,  directed  the  application  to  be  made  by  the 
A.  G.,  who  must  necessarily  attend  the  subsequent  proceedings  in  Chambers : 
Re  Fraser,  Yeates  v.  F.,  22  Ch.  D.  827. 

But  the  A.  G.'s  attendance  may,  in  a  proper  case,  be  dispensed  with  : 
A.  O.  v.  Haberdashers'  Co.,  2  My.  &  K.  817  ;  and  leave  was  given  to  different 
persons  not  parties  to  attend  (only  one  get  of  costs  to  be  allowed  against 
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the  charity) :  A.  G.  v.  Shore,  1  My.  &  C.  394  ;  but  was  refufsed  to  a  member 
of  a  corp.  even  at  his  own  expense :  A.  0.  v.  St.  Cross  Hosp.,  18  Beav. 
475  ;  and  as  to  parties'  attendance  on  the  inquiry,  see  Re  Shrewsbury  Sch., 

1  Mao.  &  G.  324,  334;  Re  Hyde  Park  Place  Charity,  [1911]  1  Cli.  678. 

A  scheme  settled  by  a  former  decree  may  be  altered  as  circumstances  Alteration  of 
require  :  A.  O.Y.  St.  John's  Hosp.,  Bath,  1  Ch.  92  (where  renewal  of  leases  scheme, 
on  fines  was  refused,  though  previously  sanctioned) ;  Re  Bronme's  Hospital, 
Stamford,  60  L.  T.  288  (where  the  scheme  was  altered  by  diminishing 
the  stipend  of  the  sub-warden,  or  oonfrater) ;  but  only  on  substantial 
grounds,  and  clear  evidence  that  the  change  will  be  beneficial :  A.  G.  v. 
Bp.  of  Wore,  9  Ha.  328  ;  v.  Stewart,  14  Eq.  17 ;  to  enable  school  to  obtain 
grant  from  Board  of  Education:  Re  Queen's  School,  Chester,  [1910]  1  Ch. 
796  ;  and  not  without  the  consent  of  the  A.  G. ;  nor,  semble,  except  on  his 
application,  9  Ha.  360 ;  14  Eq.  24.  And  see  A.  0.  v.  Lord  Onslow,  Form 
10,  sup.  p.  1248. 

A  supplemental  order,  at  the  instance  of  the  existing  trustees  of  an  old 
charity,  to  enable  them  to  propose  a  new  scheme,  where  the  scheme  gave  no 
liberty  to  apply  to  the  Court,  and  the  A.  G.  had  intimated  his  intention  to 
file  a  new  information,  was  refused,  though  moved  on  notice  :  A.  0.  v.  Hall, 
M.  R.,  1  July,  1875,  Reg.  Min.  216. 

The  admon  of  a  charity  by  the  Court  should  not  be  continued  after  Discontinu- 
a  scheme  has  been  approved  and  final  decree  :   A.  G.  v.  Haberdashers'  Co.,  ance  of  action 

2  My.  &  K.  817.  after  scheme. 
The  Court  cannot  in  general  control  a  charity  regulated  by  Act  of  Parlia-  Charity 

ment :    Re  Shrewsbury  School,  1  M.  &  G.  333  ;    see  A.  G.  v.   Wyggeston's  regulated 
Hospital,  12  Beav.  113.  **y  Act  of 

Parliament. 

SCHEMES  FOR  SCHOOLS. 

As  to  schemes  for  schools,  and  directions  and  restrictions,  see  Re  King's 
Grammar  Sch.,  Warwick,  1  Ph.  564 ;  A.  G.  v.  Bp.  of  Worcester,  9  Ha.  328  ; 
V.  Oascoigne,  2  My.  &  K.  647  ;  v.  Caius  Coll.,  2  Keen,  150  ;  v.  JH.  Stamford, 

1  Ph.  737  ;  Daly  v.  A.  G.,  11  Ir.  Ch.  Rep.  41 ;  Re  Rugby  Sch.,  1  Beav.  457  ; 
Royston  Sch.,  2  Beav.  228  ;  A.  G.  v.  Cullum,  1  Y.  &  C.  Ch.  411  ;  v.  Abp.  of 
York,  17  Beav.^495 ;  Re  Chelmsford  Sch.,  1  K.  &  J.  543,  558,  n.  As  to 
religious  instruction,  Berkhampstead  Sch.  Ca.,  1  Eq.  102;  Bristol 
Gram.  Sch.,  28  Beav.  161,  169 ;  Re  Manchester  Sch.,  1  Eq.  55 ;  2  Ch.  497. 
As  to  making  distinction  of  paying  and  non-paying  boys,  &c.,  and  as 
to  competitive  examinations,  lb.  509  ;  and  as  to  the  latter  point,  see  Re 
Latymer's  Char.,  7  Eq.  353  ;  A.  G.  v.  Haberdashers'  Co.,  19  Beav.  385 
(religious  instruction) ;  Re  Storie,  2  D.  E.  &  J.  529,  as  to  eligibility  for 
exhibitions. 

Authority  was  given  to  remove  a  school  from  the  middle  of  the  city  of 
Bristol :  Re  Colston,  27  Beav.  16. 

As  to  permitting  the  masters  of  a  grammar  school  to  take  boarders,  see 
Berkhampstead  Sch  Ca.,  1  Eq.  102  ;  Bristol  Sch.  Ca.,  21  Beav.  161  ;  A.G.x. 
Gloucester  Corp.,  28  Beav.  438  ;  and  as  to  the  remuneration  of  the  master, 
V.  Abp.  of  York,  17  Beav.  495. 

As  to  admitting  dissenters  to  King  Edwd.  VI.  schools,  see  Sherborne  Sch. 
Ca.,  18  Beav.  256,  285  ;  and  whether  they  are  fit  trustees,  Re  Ilminster  Sch., 
8  H.  L.  C.  495 ;  7  Jur.  N.  S.  1 ;  2  D.  &  J.  535 ;  4  Jur.  N.  S.  676 ;  and 
where  Church  of  England  trustees  were  appointed  :  Re  Stafford  Charities, 
3  Jur.  N.  S.  1191 ;  25  Beav.  28 ;  but  the  Court  would  not  give  any  special 
directions  as  to  religious  instruction  ;  S.  C,  25  Beav.  28 ;  and  where 
the  primary  object  of  the  charity  is  eleemosynary,  the  trustees  need  not 
be  members  of  the  Church  of  England  :  A.  G.  v.  St.  John's  Hosp.,  Bath, 

2  Ch.  D.  554. 

A  gift  for  religious  worship  generally  would  be  executed  in  favour  of  the 
estabhshed  religion  ;  but  effect  will  be  given  to  gifts  for  dissenting  purposes, 
if  not  contrary  to  law :  A.  G.  v.  Pearson,  3  Mer.  353,  409  ;  and  see  Tudor, 
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Char.  7  ;  and  as  to  scheme  for  non-ohuroh  schools,  see  A.  0.  v.  Haherdashers' 
Co.,  19  Beav.  385. 

The  identity  of  "a  Church  "  lies  in  the  identity  of  its  doctrines,  creeds, 
confessions,  formularies,  and  tests,  and  any  power  to  alter  or  control  these 
essentials  must  be  proved  to  exist :  The  Free  Church  of  Scotland  v.  Lord 
Overtoun,  [1904]  A.  C.  515. 

That  under  a  charity  for  the  benefit  of  the  poor  of  a  parish  a  portion 
of  the  income  may  be  applied  for  the  education  of  their  children,  see  Tudor, 
Char.  213;  Se  Campden  Charities,  18  Ch.  D.  310,  C.  A. 

For  form  of  scheme  approved  by  the  Charity  Commrs,  see  Tudor,  Char. 
972  et  seq. 

The  Grammar  Schools  Act,  1840  (3  &  4  V.  c.  77),  for  improving  the 
condition  and  extending  the  benefits  of  grammar  schools,  gives  the  C'ouit 
the  same  jurisdiction  therein  as  under  the  Charit.  Procedure  Act,  1812  (Sir 
G.  Romilly's  ;  52  G.  III.  c.  101). 

As  to  grammar  schools,  see  Tudor,  Char.  1010  et  seq. 

ENDOWED   SCHOOLS   ACTS. 

Act  of  1860.  By  the  23  &  24  V.  c.  11  {Endowed  Schools  Act,  1860),  s.  1,  trustees  of 
endowed  schools  are  to  make  orders  for  the  admission  of  children  of  other 
denominations  than  that  taught  under  the  endowment,  if  not  requiring  them 
to  be  so  instructed ;  and  sect.  2  excepts  the  institutions  mentioned  in  the 
Grammar  Schools  Act,  1840  (3  &  4  V.  c.  77,  s.  24),  and  National  schools,  and 
those  aided  by  subscriptions,  and  Scotland  and  Ireland  :  et  v.  inf. 

Act  of  1869.  By  the  Endowed  Schools  Act,  1869  (32  &  33  V.  c.  56),  Commrs  were 
appointed  for  the  purpose  of  preparing  schemes,  within  a  limited  time,  and 
altering  trusts,  &c.  as  to  "educational  endowments"  (sect.  9),  and  governing 
bodies  (sect.  10),so  as  to  conduce  tothe  advancementof  education  in  the  case 
of  all  institutions  (except  those  mentioned  in  sects.  8,  14)  of  more  than  fifty 
years'  standing,  and  to  apply  the  funds  of  endowments  for  certain  other 
purposes  mentioned  in  sect.  30  for  educational  purposes.  As  to  procedure 
in  making,  objecting  to,  inquiring  into  and  proposing  alternative  schemes, 
as  to  appeals  against  schemes  to  the  King  in  Council,  and  as  to  laying 
schemes  before  Parliament,  amending  them,  and  their  approval  by  His 
Majesty  in  Council,  see  sects.  31 — 51  ;  see  also  the  Elementary  Education 
Act,  1870  (33  &  34  V.  c.  75) ;  and  see  the  Endowed  Schools  Act,  1873 
(36  &  37  V.  c.  87),  continuing  the  Act  and  amending  details ;  see  also  Re 
Berhhampstead  Grammar  School,  [1908]  2  Ch.  25. 

Act  of  1874.  By  the  Endowed  Schools  Act,  1874  (37  &  38  V.  c.  87),  the  powers  of  the 
Endowed  Schools  Commrs  were  transferred  to  the  Charity  Commission ; 
parts  of  the  above  Acts  were  repealed  and  amended,  and  the  time  for  maldng 
schemes  was  continued  for  five  years  from  Dec.  31st,  1874,  during  which 
time  no  Court  or  Judge  was  to  make  any  scheme,  or  appoint  any  new 
trustees,  in  cases  witliin  the  Act,  without  the  consent  of  the  Committee  of 
Council  or  Education. 

Act  of  1879.  By  the  Endowed  Schools  Continuance  Act,  1879  (42  &  43  V.  c.  66),  s.  2, 
the  powers  are  further  continued  to  the  Deo.  31st,  1882  ;  they  have 
since  been  continued  from  time  to  time  by  the  Expiring  Laws  Continuance 
Acts  :  see  10  Ed.  VII.  &  1  G.  V.  c.  36,  Sched. 

Act  of  1899.  Under  powers  contained  in  the  Board  of  Education  Act,  1899  (62  &  63 
V.  c.  33),  s.  2,  certain  of  the  powers  of  the  Charity  Commrs  have  by 
Orders  in  Council,  1900  to  1902,  been  transferred  to  the  Board  of  Educa- 
tion, but  any  question  as  to  whether  an  endowment  or  any  part  of  an 
endowment  is  held  for  or  ought  to  be  applied  to  educational  purposes 
shall  be  determined  by  the  Charity  Commrs  :  see  Owen  on  Education, 
446  et  seq. 

Before  the  37  &  38  V.  c.  87,  Chancery  would  make  a  scheme  notwith- 
standing the  pendency  of  one  before  the  Commrs  :  Re  Prisoners'  Char., 
Exp.  Christ's  Hosp.,  8  Ch.  199 ;  and  see  Re  Prison  Cliars.,  16  Eq.  129, 
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ExUbitions  tenable  at  a  university  are,  if  confined  to  any  schools,  school,  Exhibitions 
or  district  (sects.  5,  14  (4)),  within  the  Act,  and  Wales  is  a  "  district  "  :  tenable  at 
Me  Meyricke  Fund,  7  Oh.  500  ;   13  Eq.  269.  university. 

As  to  the  right  of  the  National  Society  to  object  to  a  transfer  to  a  School  Transfer  to 
Board  (under  33  &  34  V.  c.  75,  ss.  14,  23)  of  a  school  united  with  and  estab-  School  Board, 
lished  by  them,  and  the  proper  mode  of  objecting,  see  Nat.  Soc.  v.  Sch.  Bd. 
of  London,  18  Eq.  608. 

An  endowment  given  to  charitable  uses  more  than  fifty  years  before  the  Endowment. 
Act,  but  appropriated  by  the  Court  of  Chancery  to  educational  purposes 
within  fifty  years,  is  not  witliin  sect.  14,  sub-sect.  1,  of  the  Act  of  1869,  so 
as  to  render  the  consent  of  the  governing  body  necessary  to  a  scheme  :  Boss 
V.  Charity  Gommrs,  Re  St.  Dunstan^ s-in-the-East,  9  App.  Ca.  463. 

And  endowments  given  within  fifty  years,  and  legitimately  spent  in 
improving  or  maintaining  the  school,  are  not  necessarily  to  be  excluded  from 
a  scheme  as  requiring  the  consent  within  the  sub-section  :  Re  Christ's  Hosp., 
15  A.pp.  Ca.  172. 

It  is  beyond  the  jurisdiction  of  the  Court  under  the  Act  of  1869  to  sanction 
a  scheme  opposed  by  an  existing  governing  body,  whose  title  is  founded  on 
royal  charter  and  established  by  Act  of  Parliament,  and  against  whom  no 
breach  of  trust  is  charged :  A.  0.  v.  Governors  of  ChrisVs  Hosp.,  [1896]  1 
Ch.  879.  Sect.  14  of  the  Act  has  left  the  jurisdiction  of  the  Court  intact  in 
regard  to  endowments  within  the  fifty  years'  limit ;  it  has  neither  diminished 
nor  increased  the  jurisdiction.  The  section  can  at  most  assist  the  Court  in 
the  exercise  of  its  discretion  :  S.  C. 

An  endowed  school  having  no  instrument  of  foundation,  or  statutes,  or 
written  regulations,  is  not  a  ' '  denominational  foundation  "-.Be  St.  Leonard's, 
Shoreditch,  Parochial  School,  10  App.  Ca.  304. 

As  to  the  meaning  of  the  terms  "  endowment  "  and  "  educational  endow- 
ment "  as  used  in  the  Act,  see  Be  Hemsworth  Sch.  and  Hosp.,  12  App.  Ca. 
444 ;  Re  Hodgson's  Sch.,  3  App.  Ca.  857  ;  Be  Christ's  Hosp.,  15  App.  Ca.  172. 

A  direction  that  persons  may  be  continued  at  a  school  after  manhood  does 
not  make  it  the  less  an  educational  endowment :  Be  Hodgson's  School,  3  App. 
Ca.  857. 

A  charitable  foundation  providing  for  scholarships  at  Oxford  for  boys 
from  six  schools  is  a  provision  for  the  "  maintenance  "  of  the  schools  and 
part  of  their  "  educational  endowment,"  and  the  fact  that  one  of  them  is  a 
pubhc  school  does  not  exclude  the  jurisdiction  of  the  Charity  Commrs  to 
make  a  scheme  for  the  management  of  the  whole  charity :  A.  G.  v.  Christ 
Church,  Oxford,  [1894]  3  Ch.  524. 

A  scheme  extending  the  area  of  an  educational  endowed  charity  is  within  Extension  of 
sect.  9  :  Be  St.  Leonard's,  Shoreditch,  Parochial  School,  10  App.  Ca.  304.       area. 

A  scheme  providing  that  the  educational  fees  of  a  particular  class  of  boys  increase  of 
should  be  increased  is  not  contrary  to  sect.  11  of  the  Act  of  1869,  and  sect.  5  educational 
of  the  amending  Act :  Boss  v.  Charity  Commrs,  Be  St.  Dunstan' s-in-the-East,  fees. 
9  App.  Ca.  463  ;  Re  Berkhampstead  Grammar  School,  [1908]  2  Ch.  25. 

As  to  the  right  of  the  Commrs,  under  a  scheme  leaving  questions  to  be  Election  of 
determined  conclusively  by  them,  to  decide  as  to  the  vahdity  of  election  of  governor, 
a  representative  governor,  see  Reg.  v.  Wilson,  1888,  W.  N.  12. 

As  to  the  impropriety  of  a  scheme  providing  for  exemptions  of  scholars  Rehgious 
from  prayers  and  rehgious  worship,  see  Be  Christ's  Hosp.,  15  App.  Ca.  172.  worship. 

As  the  Charity  Commrs  may  amend  any  scheme,  no  scheme  is  final :   Be  Amendment 
Sutton  Coldfield  Sch.,  7  App.  Ca.  91 ;  Re  Betton's  Charity,  [1908]  1  Ch.  205  ;  of  scheme. 
(Board  of  Education) ;  Re  Berkhampstead  Grammar  School,  sup. 

The  word  "  entitled  "  in  sect.  11  refers  to  legal  rights,  and  not  to  benefits 
enjoyed  by  permission  of  bounty  :  Re  Sutton  Coldfield  Sch.,  7  App.  Ca.  91  ; 
Re  Hemsworth  Sch.  and  Hosp.,  12  App.  Ca.  442  ;  and  see  as  to  the  expres- 
sion "  due  regard  "  in  the  same  section.  Re  Berkhampstead  Grammar 
School,  sup. 

Pounders  are  those  who  originally  subscribe  for  the  purpose  of  founding  :  Founders. 
Be  St.  Leonard's,  Shoreditch,  Parochial  Sch.,  10  App.  Ca.  304, 
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Under  sect.  13  of  the  Act  of  1869,  the  master  of  a  school,  who  could 
be,  but  had  not  been,  dismissed  by  a  majority  of  the  governors,  was  held 
to  have  a  vested  interest  and  entitled  to  be  saved  or  compensated  in  any 
scheme :  Be  Alhyn's  Coll.,  Dulwich,  1  App.  Ca.  68 ;  and  the  general 
interest  of  a  class  under  the  founder's  will  does  not  come  within  the  term 
"  vested  interests  "  :  Re  Shafloe's  Char.,  3  App.  Ca.  872  ;  nor  rights  of 
patronage  in  a  school :   Re  Christ's  Hasp.,  15  App.  Ca.  172. 

Sect.  19  does  not  prevent  the  Charity  Commrs  from  making  the  oifice  of 
rector  of  a  parish  a  quaUfication  for  that  of  governor  of  a  Church  of  England 
school :  Be  Hodgson's  Sch.,  3  App.  Ca.  857. 

It  is  not  ultra  vires  for  the  Commrs,  under  sect.  23,  to  provide  a  kind  of 
visitatorial  jurisdiction  sufficient  to  indemnify  governors  and  bind  the 
objects  of  the  charity  in  reference  to  proceedings  under  the  scheme  :  Be 
Hodgson's  Sch.,  3  App.  Ca.  857. 

Donation  governors,  having  rights  of  patronage,  were  persons  "  directly 
affected  "  within  sect.  39,  sub-sect.  3  :  Re  Christ's  Hosp.,  15  App.  Ca.  172. 

And  as  to  persons  having  locus  standi  under  that  section,  see  S.  C. 

Under  sect.  42,  an  appeal  cannot  be  entertained  as  to  an  endowment  the 
average  gross  annual  income  of  which,  during  the  three  years  next  before 
the  Act,  is  not  more  than  £100  :  Be  Christ's  Hosp.,  15  App.  Ca.  172. 

As  to  these  Acts  generally,  see  Tudor,  Char.  684  et  seq. 
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CHAMTIES   PEOCBDURE   ACT,   1812   (52   G.   m.   C.    101). 

By  sect.  1  of  this  Act  (commonly  known  as  Sir  Samuel  Romilly's  Act),  in 
case  of  breach  or  supposed  breach  of  trust,  or  if  the  direction  of  the  Court  is 
deemed  necessary  to  administer  any  trust  for  charity,  two  or  more  persons 
might  petition  the  L.  C.  or  M.  R.  for  rehef ,  and  on  affidavit ;  and  subject  to 
any  order  as  to  costs,  and  to  appeal  (within  two  years  from  the  entry  of  the 
order)  to  the  H.  Lds.  By  sect.  2,  the  petition  is  to  be  signed  by  the  Petrs, 
attested  by  their  solr,  and  allowed  by  the  A.  G.  or  S.  G. :  see  Mxp.  Skinner, 
Re  Lawford's  Char.,  2  Mer.  453 ;  and  an  order  on  an  unsigned  petition 
would  be  a  nulhty :  A.  O.  v.  Oreen,  1  Jac.  &  W.  305 ;  and  see  Lewin, 
1203  et  seq.    By  sect.  3,  the  proceedings  are  exempt  from  duty. 

After  an  order  on  petition,  subsequent  orders  may  be  made  on  motion  : 
Be  Slewringe's  Char.,  3  Mer.  77  ;  Re  Chipping  Sodbury  Sch.,  5  Sim.  410. 

By  the  Char.  Trusts  Act,  1853  (16  &  17  V.  c.  137),  s.  43,  the  jurisdiction 
under  the  52  G.  III.  c.  101,  is  expressly  preserved. 

But,  except  where  the  petition  is  presented  by  the  A.  G.,  the  sanction  of 
the  Charity  Commrs  must  be  first  obtained :  16  &  17  V.  u.  137,  ss.  18,  20 ; 
Exp.  Watford  Bur.  Ed.,  2  Jur.  N.  S.  1045. 

Their  sanction  is  not  necessary  where  a  fund  belonging  to  a  charity  has 
been  paid  into  Court  under  the  Trustee  Rehef  Acts  (now  replaced  by  Trustee 
Act,  1893,  s.  42) :  Re  St.  Giles',  Bloomsbury,  25  Beav.  313  ;  or  Lands  CI. 
Cons.  Acts  :  Re  Lister's  Hosp.,  6  D.  M.  &  G.  184. 

The  Act  has  been  held  apphcable  only  where  the  questions  to  be  decided 
arise  between  the  trustees  and  cs.  q.  t.  of  the  charity :  Re  Manch.  New  Coll., 
16  Beav.  610 ;  or  between  the  cs.  q.  t.  as  to  their  proportions  :  Be  Hall,  14 
Beav.  115 ;  A.  G.  v.  Bp.  Wore,  9  Ha.  328  ;  and  then  only  in  simple  cases  : 
Be  Suir,  Sc.  Sch.,  3  Jur.  &  Lat.  171 ;  and  where  the  Court  sees  that  it  is 
just  and  for  the  benefit  of  the  charity  to  decide  them  :  Be  Manch.  New  Coll., 
sup. ;  A.  G.  V.  Bp.  Wore,  9  Ha.  328. 

It  is  not  applicable  where  there  are  adverse  claims  to  the  property  :  Corp. 
of  Ludlow  V.  Greenhouse,  1  Bli.  N.  S.  17,  66 ;  Be  Clarke's  Char.,  8  Sim.  34 ; 
Be  Phillipott's  Char.,  lb.  381 ;  Be  Magd.  Land  Char.,  9  Ha.  624  ;  nor  where 
the  trustee  disputes  the  title  of  the  charity  :  Be  Olney  Char.,  11  Jur.  420  ; 
nor  for  setting  aside  a  lease  :  Exp.  Brown,  Coop.  295 ;  Exp.  Skinner,  Be 
Lawfc/rd's  Char.,  2  Mer.  453 ;  nor  in  other  eases  where  the  breach  of  trust 
affects  third  parties  :  S.  G. ;  Corp.  Ludlow  v.  Greenhouse,  sup.  ;  Lewin, 
1202  et  seq. 
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But  the  Court  can,  on  the  petition,  decide  between  conflicting  claims  of 
different  oliarities  depending  on  a  mere  question  of  construction  :  Re  Upton 
Warren,  1  My.  &  K.  410. 

And  as  to  the  jurisdiction  and  proceedings  under  the  Act,  see  Be  Hall, 
14  Beav.  120,  n.,  122,  n. ;  Tudor,  Char.  381—382. 

Proceedings  under  the  Act  have  the  same  effect  as  in  an  action  :  A.  G.  v. 
Bp.  Wore,  9  Ha.  328. 

Orders  may,  if  otllerwise  proper  under  the  Act,  bo  mado  : —  Instances. 

For  altering  a  scheme  settled  by  decree  :  8.  O.  ;  for  deciding  questions  as 
to  the  site  of  the  charity  :  Be  Manchester  Coll.,  16  Beav.  610,  617,  623,  629  ; 
or  to  sell  charity  land  :  Be  Ashton,  22  Boa  v.  288. 

For  authorizing  tlie  trustees  to  apply  to  Parliament,  or  for  assisting  the 
trustees  in  other  ways  in  the  admon  of  the  charity  property  :  Be  Shrewsbury 
Sch.,  1  Mac.  &  G.  324. 

For  apportioning  charities  under  the  Ch.  Bldg.  Act,  1845  (8  &  9  V.  c.  70) : 
Be  West  Ham  Cliar.,  2  D.  &  S.  218  ;  Exp.  Brampton,  5  D.  &  S.  626,  Form  7, 
p.  1247.  (But  the  Charity  Commrs  can  now  make  these  orders  in  general, 
)'.  inf.)    And  for  appointing  new  trustees:    Bignold  v.  Springfield,  7  CI. 

6  F.  71. 

An  order  under  8  &  9  V.  c.  70,  apportioning  charities  on  the  division  of  a 
parish  is  not  final,  but  the  Court  has  jurisdiction  to  make  fresh  orders  from 
time  to  time  to  meet  the  changing  circumstances  of  the  district  parishes  and 
original  parish  :  Be  Campden  Charities  (No.  2),  24  Ch.  D.  213. 

In  Be  Fowey,  4  Beav.  225,  226,  a  reference  went  on  the  A.  G.'s  petition, 
under  the  Charities  Procedure  Act,  1832  (2  W.  IV.  c.  57),  to  appoint  new 
trustees,  settle  a  scheme,  and  ascertain  the  property,  and  who  had  the  legal 
estate.     And  as  to  appointing  or  removing  trustees,  v.  inf.  pp.  1270,  1289. 

It  was  referred  to  the  A.  G.  to  decide  whether  an  information  or  petition 
for  the  same,  or  partly  for  the  same,  objects  should  proceed  :  A.  G.  v.  Green, 
1  Jac.  &  W.  303. 

Trustees  are  entitled  to  their  costs  under  the  Act,  but  only  so  far  as  the  Costs. 
Act  provides  :   Be  Bedford  Char.,  2  Sw.  532. 

More  tlian  one  person  must  petition  under  it,  and  they  must  have  a  direct  Petitioners, 
interest  in  the  charity  :  lb.  518,  525  ;  Be  Oarstang  Sch.,  7  L.  J.  Ch.  169. 

APPOINTMENT   OF  TEtJSTEES. 

New  trustees  of  a  charity  may  be  appointed  by  the  Court  on  petition,  in 
an  information  or  action,  under  the  Trustee  Acts,  without  the  fiat  of  the 
A.  G.,  or  a  certificate  of  the  Charity  Commrs,  though  all  proceedings  in  the 
suit  have  been  stayed :   A.  G.  v.  Cooper,  8  Jur.  N.  S.  50 ;   10  W.  R.  31 ; 

7  L.  T.  149. 

The  52  G.  III.  c.  101,  sup.  p.  1262,  apphes  to  the  appointment  of  new  Under 
trustees  :   Bignold  v.  Springfield,  7  CI.  &  F.  71  ;   but  the  petition  must  be  Charities 
intituled  in  that  Act,  as  well  as  the  Trustee  Acts,  and  have  the  fiat  of  the  Procedure 
A.  G. :   Be  Bolle's  Char.,  10  Ha.  xxxix.  ;  3  D.  M.  &  G.  153  ;  Be  Warwick  Act,  1812. 
Char.,  1  Ph.  559 ;  unless  there  is  an  action  {A.  G.  v.  Cooper,  sup.)  or  matter 
{Be  Jarvis'  Char.,  1  Dr.  &  S.  97)  "  actually  pending." 

The  petition  is  not  always  served  on  the  A.  G. ;  Be  Warwick  Char.,  1  Ph. 
559.    In  Be  Oxford  Char.,  M.  R.,  Aug.  1861,  it  was. 

As  to  the  provisions  of  2  &  3  W.  IV.  c.  57,  s.  3,  where  all  the  trustees  of  a 
charity  were  dead,  see  Tudor,  324. 

Charit.  T.  Acts,  <fcc.— By  the  Chant.  T.  Act,  1853  (16  &  17  V.  c.  137),  s.  28,  By  Chancery 
new  trustees  of  any  charity,  the  gross  annual  income  whereof  exceeded  £30,  Division, 
may  be  appointed  by  one  of  the  Equity  Judges  in  Chambers,  and  the  Court 
has  power  at  the  same  time  to  make  an  order  under  the  Trustee  Act,  without 
petition,  vesting  the  estates  of  the  new  trustees  :  Be  Davenport's  Charity, 
4  D.  M.  &  G.  839.  But  the  sanction  of  the  Charity  Commrs,  under  sect.  17, 
must  first  be  obtained.     Where  rehef  is  obtainable  under  the  section 
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a  mandamus  will  not  lie :  Reg.  v.  Charity  Commrs,  [1897]  1  Q.  B.  407.  By  Jud. 
Act,  1873,  ss.  34,  39,  the  jurisdiction  under  this  section  is  now  vested  in  the 
Ch.  Div.,  and  by  0.  LV,  13,  applications  under  the  section  are  to  be  by 
summons. 

By  the  Chant.  T.  Act,  1860  (23  &  24  V.  c.  136),  s.  2,  the  Charity  Commrs 
are  empowered,  upon  the  application  of  the  trustees,  or  a  majority  of  them, 
under  their  hands  or  common  seal,  to  make  the  like  orders  for  the  appoint- 
ment of  new  trustees  of  charities  as  could  have  been  made  by  a  Judge  at 
Chambers.  This  power  extends  even  to  contentious  cases  :  Re  Burnham 
National  Schools,  17  Eq.  241 ;  but  the  Commrs  are  not  bound  to  exercise 
jurisdiction  in  such  cases  :  sect.  5.  They  cannot  exercise  jurisdiction  where 
the  gross  annual  income  exceeds  £50,  except  upon  the  application  of  the 
trustees  or  admors  of  the  charity,  or  a  majority  of  them  :  sect.  4.  The 
powers  are  now  extended  to  appointing  and  removing  trustees  of  places  of 
religious  worship  :  Charit.  T.  Act,  1869  (32  &  33  V.  c.  110),  s.  15. 

Trustees  of  charities  are  now  commonly  appointed  and  removed  by  orders 
of  the  Commrs  :  Tudor,  24,  382,  n.  (u),  495,  595,  596. 

The  Charity  Commrs  may  appoint  additional  trustees  of  a  school  vested 
in  the  joint  rectors  of  the  parish  (under  6  &  7  W.  IV.  u.  70,  s.  3,  and  4  &  5 
V.  e.  38,  s.  7)  as  sole  trustees.  Such  additional  trustees  must  be  members 
of  the  Church  of  England.  The  fact  that  the  exercise  of  the  power  would 
enable  the  trustees  to  hand  over  the  school  to  a  board  school  is  no  objection 
(as  to  which  see  also  Nat.  Soc.  v.  School  Bd.for  London,  18  Eq.  608),  and  the 
discretion  of  the  Commrs  in  appointing  trustees  will  not  be  interfered  with 
on  appeal  unless  there  has  been  gross  and  palpable  miscarriage  :  Re  Burnham 
Nat.  Sch.,  17  Eq.  241  ;  and  see  Re  Campden  Charities,  18  Ch.  D.  310,  C.  A. ; 
A.  G.  V.  Bp.  of  Manchester,  3  Eq.  436  ;  Tudor,  Char.  603. 

In  Be  Conyer's  Sch.,  10  Ha.  v.,  the  governors  of  the  school  were  incorpo- 
rated by  charter,  but  the  corp.  having  ceased  to  exist,  new  trustees  were 
appointed  with  the  assent  of  the  Crown. 

The  election  of  new  trustees  in  place  of  those  who  were  dead,  abroad,  and 
declined  to  act  respectively,  was  confirmed  on  summons  in  Chambers  :  Re 
Lincoln,  d:c.  Chapel,  1  Jur.  N.  S.  1011  ;  3  W.  R.  608. 

As  to  the  power  of  an  old  vestry  to  appoint  trustees  devolving  on  a 
newly- constituted  one  under  the  Met.  Local  Management  Acts,  see  Re 
Hayles'  Estate,  10  W.  R.  577  ;  31  Beav.  139  ;  secus,  the  right  of  electing  a 
minister  vested  in  parishioners  :  Carter  v.  Cropley,  8  D.  M.  &  G.  680. 

Rector  and  churchwardens  were  appointed  sole  trustees  of  land  given  to 
repair  a  church  :  Re  Donington,  6  Jur.  N.  S.  290  ;  8  W.  R.  301  ;  2  L.  T.  10. 

In  Re  Donington  Char.,  6  Jur.  N.  S.  290 ;  8  W.  R.  301 ;  2  L.  T.  10, 
V.-C.  S.,  on  appeal  from  the  County  Court  appointing  the  surveyor  of  high- 
ways and  the  overseers  trustees  of  a  charity  for  repairing  the  church,  the 
order  was  varied  by  making  the  rector  and  churchwardens  the  only  trustees  ; 
appellant's  costs  to  be  paid  out  of  the  charity  income,  and  the  respondents' 
by  themselves. 

Schemes  may  provide  for  the  future  appointments  of  trustees  to  be  made 
in  Chambers,  with  notice  to  the  A.  G. :  Re  Conyer's  Sch.,  10  Ha.  v. ;  but  in 
Re  Puchering's  Char.,  25  March,  1854,  MSS.,  V.-C.  W.  authorized  the 
trustees  themselves  to  fill  up  vacancies  from  time  to  time,  as  formerly. 

The  Court  would  not  fill  up  the  number  of  trustees  originally  appointed 
under  the  Mun.  Corp.  Act  (5  &  6  W.  IV.  c.  76),  it  not  being  thought  neces- 
sary :  Re  Worcester  Char.,  2  Ph.  284.  In  Re  Shrewsbury  Sch.,  1  Mac.  &  G. 
84,  85,  it  did  so,  but  not  without  a  reference. 

And  as  to  the  number  of  vacancies  justifying  an  application  to  the  Court, 
see  Re  Cfloucester  Char.,  10  Ha.  iii. 

In  Be  East  Bergholt,  2  Eq.  90,  a  direction  was  inserted,  in  an  order  appoint- 
ing new  trustees,  that  whenever  the  number  should  be  reduced  to  five  an 
application  for  a  fresh  appointment  should  be  made  in  Chambers,  notice 
being  given  to  the  A.  G. :  and  see  Re  Conyer's  Sch.,  10  Hare,  App.  v. 

Where  a  testator  named  as  trustee  for  a  charity  abroad  a  public  oflScer, 
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and  tlie  office  was  abolished  before  the  testator's  death,  new  trustees  were 
appointed :  A.  0.  y.  Stephens,  3  My.  &  K.  347.  But  see  New  v.  Bonaker, 
4  Eq.  655,  sup.  p.  1253. 

As   to  selecting  and  appointing  trustees,   proof  of  fitness,  and  the  Witness  of 
A.  G.'s  fiat,  see  Be  Lancaster  Char.,  7  Jur.  N.  S.  96  ;  3  L.  T.  582  ;  2  W.  R.  trustee. 
192. 

As  to  appointing  Dissenters  trustees  of  a  Church  of  England  charity,  see 
Be  Ilminster  Sch.,  8  H.  L.  0.  495  ;  Be  Stafford  Char.,  25  Beav.  28. 

Though  the  deed  declaring  the  uses  was  not  enrolled  under  the  Chant. 
Uses  Act,  1735  (9  G.  IE.  o.  36),  the  trustee  of  the  legal  estate  submitting  to 
act  as  the  Court  should  direct,  the  appointment  of  new  trustees  was  decreed : 
A.  6.  V.  Ward,  6  Ha.  477.  As  to  giving  such  deed  in  evidence,  and  as  to 
usage  under  the  Nonconformist  Chapels  Act,  1844  (7  &  8  V.  c.  45),  lb. 
482,  483. 

Where  the  A.  G.,  in  order  to  get  the  advice  of  persons  interested  in  the 
charity,  gives  public  notice  of  the  intention  to  appoint  new  trustees,  &c., 
persons  coming  forward  and  making  suggestions  or  objections  are  not 
entitled  to  their  costs  from  the  charity  funds  :  Be  Oloucester  Char.,  10  Ha.  iii. 

Trustee  Appointment  Acts. — By  the  Trustee  Appointment  Act,  1850  Peto's  Act. 
(13  &  14  V.  c.  28,  commonly  known  as  Peto's  Act),  "  wherever  freehold, 
leasehold,  copyhold,  or  customary  property  in  England  or  Wales  has  been 
or  shall  be  acquired  by  any  congregation,  or  society,  or  body  of  persons 
associated  for  religious  purposes,  or  for  the  promotion  of  education,  as  a 
chapel,  meeting-house,"  &c.,  "  and  wherever  the  conveyance,  assignment, 
or  other  assurance  of  such  property  has  been,  or  may  be,  taken  "  to  trustees 
duly  appointed,  such  conveyance,  assignment,  or  other  assurance  shall  not 
only  vest  the  property  in  the  parties  named,  but  also  in  their  successors 
from  time  to  time,  and  where  there  is  no  power  to  appoint  new  trustees,  the 
society  may,  for  the  purpose  of  vesting  the  estate,  appoint  new  trustees  ; 
but  every  such  appointment,  whether  under  a  power  in  the  trust  deed,  or 
by  virtue  of  the  Act,  must  be  evidenced  by  deed  under  the  hand  and  seal 
of  the  chairman,  and  attested  by  two  witnesses.  As  to  the  construction 
of  the  Act,  see  Be  Houghton's  Chapel,  2  W.  R.  631. 

By  the  Trustee  Appointment  Act,  1869  (32  &  33  V.  c.  26),  the  provisions 
of  Peto's  Act  were  extended  to  burial-grounds,  and  by  the  Trustee  Appoint- 
nent  Act,  1890  (53  &  54  V.  c.  19),  a.  2,  are  made  to  "  apply  to  and  include 
any  land  acquired  by  trustees  in  connection  with  any  society  or  body  of 
persons  comprising  several  congregations,  or  other  sections  or  divisions, 
or  component  parts  associated  together  for  any  religious  purpose,  when 
such  land  is  held  in  trust  for  any  of  the  following  purposes  :  (1)  a  place  for 
reUgious  worship ;  (2)  an  endowment  or  provision  for  the  maintenance  of 
a  place  of  religious  worship,  or  the  minister  thereof,  or  provision  for  ex- 
penses connected  therewith  ;  (3)  a  burial  ground ;  (4)  a  place  for  education 
and  training  of  students,  whether  for  the  ministry  or  for  any  other  purpose  ; 
(5)  a  school  house  for  a  Sunday  school,  day  school,  or  other  school ;  (6)  a 
residence  for  a  minister  or  schoolmaster,  or  for  the  caretaker  of  a  place 
of  religious  worship,  or  of  a  school  house,  or  a  meeting  house,  or  offices,  or 
other  buildings  for  or  in  connection  with  religious  or  educational  purposes." 

The  power  of  appointing  new  trustees  conferred  by  the  Convey-  Trustee  Act, 
ancing  and  Law  of  Property  Act,  1881,  or  any  other  statutory  power  for  1893. 
the  same  purpose  for  the  time  being  in  force  (now  the  Trustee  Act, 
1893,  S3.  10 — 12),  is  to  apply  to  all  land  acquired  and  held  on  trust  for 
any  purpose  to  which  Peto's  Act  or  the  Act  of  1869  (32  &  33  V.  c.  26) 
applies,  and  any  such  statutory  power  may  be  exercised  either  by  the 
persons  and  in  manner  therein  provided,  or  by  the  persons  and  in  the  mode 
in  which,  under  the  instrument  creating  the  trust,  or  any  other  instrument, 
the  appointment  of  a  new  trustee  in  place  of  a  deceased  trustee  can  be 
effected  :  sect.  3.  The  vesting  clause  in  Peto's  Act  is  extended  to  the  case 
of  trustees  appointed  under  any  power  conferred  by  the  Act  of  1890,  or 
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under  any  other  statutory  power :  sect.  4 ;  and  where  by  force  of  the  Act 
of  1890  an  appointment  of  a  trustee  can  be  made  under  a  power  in  an 
instrument  as  well  as  under  a  statutory  power,  the  latter  power  is  not  to 
be  exercised  until  a  period  of  twelve  months  from  the  date  of  the  vacancy 
to  be  filled  up  has  expired :  sect.  6  ;  and  provision  is  made  whereby  pur- 
chasers and  mortgagees  from  trustees  invalidly  appointed  are  protected, 
if  no  proceedings  are  taken  or  effectively  prosecuted  to  set  aside  the  appoint- 
ment within  six  months  from  its  date :  sect.  6.  Where  trustees,  or  the 
major  part  of  them,  or  other  persons  present  at  a  meeting  duly  constituted, 
are  empowered  to  appoint  trustees  by  resolution,  a  memorandum  of  the 
appointment  of  any  trustee  which  states  that  the  meeting  was  duly  con- 
stituted, and  is  otherwise  in  the  form  indicated  by  Peto's  Act,  is  to  be 
sufficient  and  conclusive  evidence  that  the  appointment  appearing  by  the 
memorandum  was  duly  made  :  sect.  7. 

As  to  the  provisions  of  the  Trustee  Act,  1893,  replacing  Part  VII.  of  the 
Conv.  Act,  1881,  in  reference  to  the  appointment  of  new  trustees,  v.  sup. 
p.  1166 ;  and  as  to  their  application  in  the  case  of  charities,  see  Be  Coaies  to 
Parsons,  34  Ch.  D.  370  ;  Tudor,  Char.  323. 

As  to  the  transfer  of  the  estates  of  charities  to  the  county  councils,  under 
the  Local  Government  Act,  1888  (51  &  52  V.  o.  41),  s,  64,  see  Tudor,  Char. 
323, 
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Trustee  Act,        By  the  Trustee  Act,  1893  (56  &  57  V.  c.  93),  s.  39,  the  Court  is  empowered 
1893.  to  vest  charity  property  in  the  trustees  of  the  charity. 

This  power  was  exercised  in  the  case  of  Be  Norton  Folgate,  V.-C.  K.  B., 
10  May,  1851,  B.  722 ;  and  in  Be  Basingstoke  8ch.,  V.-C.  of  E.,  31  May,  1850, 
A.  1134,  a  person  was  appointed  to  convey  an  outstanding  legal  estate  to  the 
new  trustees,  under  a  scheme  approved  by  the  Court. 

As  to  the  power  of  a  Judge  in  Chambers  and  of  the  Charity  Commrs  to 
make  orders  vesting  charity  lands  and  securities,  see  inf.  Section  II. 
Official  As  to  the  jurisdiction  of  the  Court,  under  the  Charitable  Trusts  Act,  1853 

trustees.  (16  &  17  V.  c.  137),  to  vest  charity  estates  in  the  official  trustee  of  charity 

lands,  and  to  direct  transfer  of  funds,  or  deposit  of  securities,  to  or  with  the 
official  trustees  of  charitable  funds,  see  inf.  p.  1279. 
Municipal  By  the  Municipal  Corporations  Act  (5  &  6  W.  IV.  c.  76),  s.  71,  where  any 

corporations,  municipal  corporation  was,  in  its  corporate  capacity,  a  trustee  for  charity, 
the  admon  of  the  charity  was  to  devolve  on  new  trustees  to  be  appointed  by 
the  L.  C.  (or  V.-C,  Be  Northampton  Char.,  3  D.  M.  &  G.  179  ;  Be  Gloucester 
Char.,  10  Ha.  iii.).  This  section  was  held  not  to  vest  the  legal  estate  in  the 
charity  lands  in  the  n  ew  trustees  :  Bignold  v.  Springfield,  7C1.  &]?.71,117; 
Christ  s  Hosp.  v.  Qrainger,  16  Sim.  83  ;  but  this  was  done  by  the  16  &  17  V. 
e.  137,  s.  65  :  Be  Huntingdon  Char.,  27  Beav.  214. 

By  the  Municipal  Corporations  Act,  1882  (45  &  46  V.  c.  50),  repealing 
5  &  6  W.  IV.  e.  76,  and  16  &  17  V.  c.  137,  s.  65,  without  prejudice  to  any- 
thing done  under  these  Acts  respectively,  the  provision  for  the  transfer  of 
the  legal  estate  without  conveyance  or  appointment  of  new  trustees  is 
re-enacted :  sect.  133.  The  section  does  not  continue  the  power  to  make 
orders  for  the  admon  of  trust  estates. 

By  the  Municipal  Corporations  Act,  1883  (46  &  47  V.  o.  18),  s.  3,  the  pro- 
perty  of  corps,  dissolved  by  that  Act  is  to  be  applied  for  the  public  benefit 
of  the  inhabitants  of  the  place  in  such  manner  as  may  for  the  time  being  be 
provided  by  a  scheme  of  the  Charity  Commrs,  and  until  any  such  scheme 
takes  effect  the  existing  management  is  continued,  but  the  legal  estate  is  to 
vest  in  the  official  trustees  of  charity  lands,  or  the  official  trustees  of  charit- 
able funds,  as  the  case  may  be  ;  and  by  sect.  8,  the  Commrs  may  provide, 
by  the  appointment  of  interim  trustees  and  otherwise,  for  the  security  and 
interim  management  of  the  application  of  the  property  as  to  which  they  may 
have  power  to  make  a  scheme. 
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In  cases  where  a  bishop  is  a  trustee  for  a  charity,  the  Charity  Commrs  Bishop  on 
Inay,  if  by  a  change  of  the  diocese  the  charity  lands  become  part  of  another  change  of 
diocese,  make  an  order  vesting  tlie  land  in  the  bishop  of  that  diocese  :  21  &  diocese. 
22  V.  c.  61,  s.  1. 

ENABLING   STATUTES. 

By  the  Religious  Disabilities  Act,  1846  (9  &  10  V.  c.  59),  Jews  were  put 
on  the  same  footing  as  to  their  charities  as  Dissenters  ;  the  Act  was  held 
retrospective  as  to  Jewish  charity  :  Re  Michel,  6  Jur.  N.  S.  573 ;  28  Beav.  39. 

By  the  Trustees  Appointment  Act,  1850  (13  &  14  V.  c.  28),  the  titles  of 
religious  congregations  and  educational  societies  were  simplified. 

By  the  Ecclesiastical  Commrs  Acts,  1850  and  1860,  and  the  Episcopal  and 
Capitular  Estates  Acts,  1851  and  1854  (13  &  14  V.  c.  94 ;  14  &  15  V.  c.  104 ; 
17  &  18  V.  c.  116,  and  23  &  24  V.  c.  124),  the  Acts  relating  to  the  Ecclesi- 
astical Commrs  were  amended,  and  the  management  and  improvement  of 
episcopal  and  capitular  estates  facilitated. 

By  the  Public  Libraries  Act,  1892  (55  &  56  V.  c.  53),  consoUdating  and 
amending  previous  Acts,  the  cstabhshment  of  free  public  libraries  and 
museums  in  municipal  towns  is  promoted. 

By  the  Universities  and  Colleges  Estates  Acts,  1858, 1860, 1880  and  1898 
(21  &  22  V.  c.  44 ;  23  &  24  V.  c.  59  ;  43  &  44  V.  c.  46,  and  61  &  62  V.  c.  55), 
powers  are  given  to  the  Universities  and  their  Colleges,  and  Eton  and 
Winchester,  to  sell,  enfranchise  and  exchange,  under  conditions,  and  to 
lease  for  farming,  building  and  mining,  and  to  deal  with  their  lessees' 
interests,  under  restrictions,  and  subject,  in  certain  cases,  to  the  consent  of 
the  Board  of  Agriculture. 

By  the  Ecclesiastical  Leases  Act,  1858  (21  &  22  V.  c.  57),  the  Act  enabling 
ecclesiastical  corps,  to  grant  leases  for  long  terms  of  years  is  amended. 

By  the  Roman  Cathohc  Charities  Act,  1832  (2  &  3  W.  IV.  c.  115),  which 
is  retrospective  {Bradshaw  v.  Tosher,  West  v.  Shutlleworth,  2  My.  &  K.  221, 
684),  Roman  Catholics  were  placed  on  the  same  footing  as  Protestant  Dis- 
senters ;  and  by  the  Roman  Catholic  Charities  Act,  1860  (23  &  24  V.  c.  134), 
Roman  Catholic  charities  for  lawful  purposes  are  not  to  be  invalidated  by 
the  addition  of  superstitious  or  unlawful  trusts  ;  but  the  Court  or  Charity 
Commrs  may  direct  an  apportionment,  under  which  the  proportion  of  the 
charity  devoted  to  unlawful  purposes  may  be  held  upon  lawful  charitable 
trusts  for  the  benefit  of  Roman  Catholics.  But  these  Acts  are  not  to  be 
taken  to  repeal  or  alter  the  provisions  of  the  Roman  Catholics  Relief  Act, 
1829  (10  G.  IV.  c.  7),  as  to  the  suppression  of  religious  orders  of  the  Church 
of  Rome.    See  as  to  these  enactments,  Tudor,  Char.  6,  7,  788  et  seq. 

ALLOTMENTS  EXTENSION  ACT. 

By  the  Allotments  Extension  Act,  1882  (45  &  46  V.  c.  80),  trustees  of 
lands  held  for  the  benefit  of  the  poor  of  any  parish  or  place  are  to  take  pro- 
ceedings for  letting  such  lands  in  allotments  to  cottagers,  labourers,  and 
others,  and  powers  of  settling  differences  (sect.  8),  and  adjudicating  upon 
complaints  in  respect  of  allotments,  and  as  to  the  settling  of  rules  made  for 
giving  effect  to  the  Act,  are  conferred  upon  the  Charity  Commrs  (sect.  9). 
In  case  of  neglect  or  refusal  by  trustees  to  proceed  under  the  Act,  the  Charity 
Commrs  may  issue  their  order  for  remed3ring  such  neglect  or  refusal,  and 
such  order  may  be  enforced  in  like  manner  as  an  order  made  by  them 
under  the  Charitable  Trusts  Acts  (sect.  10).  The  Commrs  may  also  give 
to  trustees  a  certificate  that  land  is  so  unsuitable  for  allotments  that  no 
part  can  be  usefully  set  apart  from  the  purposes  of  the  Act ;  and  in  that 
case  the  obligation  to  set  apart  any  part  of  the  land  does  not  take  effect,  but 
the  certificate  may  at  any  time  be  revoked  (sect.  11).  By  sect.  14,  whore  a 
scheme  is  made  by  the  Commrs  after  the  passing  of  the  Act  in  relation  to 
any  charity,  and  part  of  the  endowment  of  such  charity  consists  of  land 
other  than  buildings,  and  the  appurtenances  of  buildings,  the  Commrs  are 
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required  to  insert  in  such  scheme  a  provision  authorizing  the  trustees  of 
the  charity  to  set  apart  portions  of  the  said  lands  for  allotments.  By 
sect.  15,  nothing  in  the  Act  is  to  impair  or  alter  any  powers  conferred  by 
the  Endowed  Schools  Acta. 

The  Act  has  not  taken  away  from  the  Charity  Commrs  the  power  of 
authorizing  a  sale  of  charity  lands  given  by  sects.  24  and  26  of  the  Charitable 
Trusts  Act,  1853  :  Parish  ofSuUon  to  Church,  26  Ch.  D.  173. 

By  the  Allotments  Act,  1887  (50  &  51  V.  o.  48),  s.  13,  sub-s.  2,  all  trustees 
witliin  the  meaning  of  the  Act  of  1882  may,  in  lieu  of  letting  land  in  allot- 
ments, sell  or  let  such  land  to  the  sanitary  authority  of  the  district,  upon 
such  terms  as  may  be  agreed  upon  with  the  sanction,  as  regards  the  trustees, 
of  the  Charity  Commrs. 

As  to  the  difficulties  which  have  been  experienced  in  working  the  Act  of 
1882,  see  Tudor,  Char.  875,  878,  879,  880. 

LOOAl  QOVIiBNMENT  ACT,    1894. 

Under  the  Local  Government  Act,  1894  (56  &  57  V.  c.  73),  s.  14,  parish 
councils  are  authorized  to  appoint  trustees  in  the  place  of  churchwardens, 
who  are  the  only  trustees  of  a  charity,  other  than  an  ecclesiastical  charity ; 
and  sect.  75  of  the  Act  contains  a  definition  of  the  expression  "ecclesiastical 
charity  "  which  includes  any  charity  the  endowment  for  which  is  held  "  for 
the  benefit  of  any  particular  church  or  denomination,  or  of  any  members 
thereof  as  such." 

A  charity  for  gifts  to  poor  widows,  with  a  preference  to  those  who  were 
"  most  constant  in  their  attendance  on  the  public  service  of  the  Church," 
is  a  parochial  charity,  and  not  an  ecclesiastical  charity  within  this  enact- 
ment :  Be  Ross's  Charity,  [1897]  2  Ch.  397  ;  seetis,  where  the  objects  of  the 
charity  were  persons  who  regularly  attended  divine  service  at  the  parish 
church,  Uved  a  godly,  righteous,  and  sober  life,  and  were  partakers  of  the 
Holy  Communion,  the  endowment  being  held  to  be  for  the  benefit  of 
members  of  the  Church  of  England,  as  such :  Be  Perry  Almshouses,  [1898] 
1  Ch.  391.    And  see  Be  Spevdluffe's  Charity,  83  L.  T.  498. 

As  to  the  jurisdiction  of  the  Charity  Commrs,  and  that  a  letter  from  them 
may  constitute  a  "  determination,"  see  sect.  70 ;  A.  O.  v.  Eughes,  81  L.  T. 
679  ;  48  W.  R.  150,  C.  A. 


Crown.  By  the  Crown  Suits  Act,  1855  (18  &  19  V.  c.  90),  s.  1,  in  all  actions,  and 

suits,  and  other  legal  proceedings  since  instituted  on  behalf  of  the  Crown 
in  Great  Britain  or  Ireland,  when  the  Crown  succeeds,  the  A.  G.  or  Lord 
Advocate  is  entitled  to  recover  costs  for  the  Crown  as  between  subject  and 
subject,  such  costs  to  be  paid  into  the  Exchequer.  By  sect.  2,  Defts  are 
entitled  to  recover  costs  in  like  manner  as  between  subject  and  subject,  and 
the  Commrs  of  the  Treasury  are  required  to  pay  them  out  of  any  moneys  to 
be  voted  by  Parliament  for  that  purpose.  Eor  form  applicable  when  costs 
are  given  to  or  against  the  Crown,  v.  sup.  p.  1250. 

Costs  can  only  be  given  to  a  party  against  the  Crown  in  cases  within  the 
Act :  see  Be  Vernon,  [1901]  1 1.  R.  1 ;  for  such  order,  see  A.  G.  v.  Hanmer, 
4  D.  &  J.  205,  sup.  p.  1250  ;  and  as  to  costs  payable  by  the  Crown  in  a  case 
as  to  succession  duty,  see  the  Probate  Duty  Act,  1861  (24  &  25  V.  c.  92). 

The  Act  does  not  apply  to  charity  cases :  A.G.y.  Dean  and  Canons  of 
Windsor,  8  H.  L.  C.  459. 
Relator.  In  general,  a  relator  entitled  to  costs  is  so  as  between  solr  and  chent, 

the  part  not  paid  by  the  Defts  being  paid  by  the  estate  ;  and  the  relator 
may,  under  special  circumstances,  be  entitled  to  costs,  charges,  and  ex- 
penses, to  be  paid  out  of  the  part  of  the  estate  in  question  :  A.  O.  v.  Kerr, 
4  Beav.  297. 

In  A.  0.  V.  Ironmongers''  Co.,  10  Beav.  194,  the  relator  was  only  allowed 
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costs  out  of  pocket  for  expenses  incurred  in  relation  to  a  scheme  not  properly 
sanctioned  though  useful. 

A  relator  was  entitled  to  charge  costs  payable  by  a  corporation  on  their 
trust  property :  A.  0.  v.  Thetford,  8  W.  R.  467. 

In  M.  of  South  Molton  v.  A.  0.,  5  H.  L.  C.  1,  costs  up  to  the  hearing  were 
given  against  the  relator,  but  not  those  incurred  under  the  decree  below, 
which  was  reversed. 

In  A.  0.  V.  Fishmongers'  Co.,  1  Keen,  492,  the  relator  had  only  party  and 
party  costs. 

In  A.  0.  V.  Nethercote,  11  Sim.  529,  an  application  under  the  Judgments 
Act,  1838  (1  &  2  V.  c.  110),  s.  17,  that  interest  on  costs  might  be  paid  out  of 
the  charity  estates,  was  refused,  the  V.-O.  considering  the  Act  to  relate  only 
to  costs  to  be  paid  by  one  party  to  another ;  but  in  A.  0.  v.  Bp.  of  St. 
David's,  V.-C.  E.  4  May,  1849,  A.  2017,  the  A.  G.'s  and  relators'  and  trustees' 
costs,  charges,  and  expenses  in  the  suit  and  in  relation  to  the  charity,  were 
taxed  for  each  year  since  1840,  with  interest  allowed  on  each  year's  costs 
at  £4  per  cent.,  and  to  be  raised  by  mortgage  of  the  estates  ;  and  as  to 
interest  on  costs,  v.  sup.  Vol.  I.,  p.  299,  et  Chap.  XVII.,  "  Costs." 

Trustees  were  allowed  their  costs  out  of  the  funds,  though  there  had  been  Trustees, 
(with  no  mala  fides)  great  errors  and  misapplications  :  A.  0.  v.  Caius  Coll., 
2  Keen,  150,  170. 

But  trustees  defending  a  suit,  after  being  advised  by  counsel  that  the 
property  they  claimed  was  held  for  charitable  purposes,  were  allowed  no 
costs,  the  A.  G.  not  pressing  for  costs  against  them  personally :  A.  0.  v. 
Webster,  20  Eq.  483. 

Charity  trustees  were  not  entitled  to  charge  against  the  charity  costs  of 
a  suit  dismissed  without  costs  ;  but  one  who  had  severed  in  his  defence  and 
supported  the  information  was  allowed  costs  :  A.  0.  v.  Mercers'  Co.,  18 
W.  R.  448  ;  and  as  to  costs  between  co-Defts,  lb.,  and  A.  0.  v.  Chester,  sup. 

1250. 

An  unfounded  action  to  recover  a  charity  fund  of  small  amount  in  the 
hands  of  trustees  was  dismissed  with  soir  and  client  costs :  Andrews  v. 
Barnes,  39  Ch.  D.  133,  C.  A. 

As  to  A.  G.'s  costs,  see  Corp.  of  London  v.  A.  0.,  1  H.  L.  C.  471  ;  A.  0.  v.  A.  G.'s  costs. 
Corp.  of  London,  2  Mac.  &  G.  247,  273,  and  cases  cited,  Ih.  p.  255 ;  Re 
Bedford  Char.,  29  L.  T.  5  ;  Dan.  60.  He  is  entitled  to  them  as  between  solr 
and  cUent :  Moggridge  v.  Thackwell,  1  Ves.  jun.  475  ;  7  Ves.  36,  88  ;  13 
Ves.  416 ;  Mills  v.  Farmer,  19  Ves.  490 ;  A.  G.  v.  Ashburnham,  1  S.  &  S. 
394,  397,  where  there  was  no  relator. 

Summons  for  A.  G.'s  costs  relating  to  a  charity,  not  being  costs  in  the 
matter,  must  state  the  matters  in  respect  of  which  payment  of  costs  is 
desired  ;  and  on  summons  for  appointment  of  trustees,  a  direction  to  the 
taxing  master  to  include  in  the  costs  of  A.  G.  any  charges  and  expenses 
properly  incurred  by  him  in  relation  to  the  college,  "  not  being  costs  in  these 
matters,"  was  altered  by  striking  out  the  last  six  words  :  Be  Dulwich  Coll., 
15  Eq.  294 ;  31  W.  R.  519. 

Petrs  seeking  to  have  a  construction  put  upon  a  scheme  are  entitled  to  Petitioners, 
costs  if  there  is  a  substantial  ground  for  the  application,  though  made 
chiefly  for  private  purposes  :   Re  Storie,  2  D.  F.  &  J.  529. 

A  petition  to  change  a  scheme  for  a  fund  which  had  been  applied  cy-pris 
was  dismissed  without  costs,  and  respondent's  full  costs  came  out  of  the 
fund  ;  A.  O.  V.  Stewart,  14  Eq.  17. 

As  to  costs  of  applications  where  charity  lands  have  been  taken  by  railway  Land  taken 
COS.,  see  Re  L.  B.  &  S.  C.  Ry.,  18  Beav.  608  ;  Re  Lathropp's  Char.,  1  Eq.  by  railway  co. 
467 ;  Re  St.  Thomas'  Hospital,  11  W.  R.  1018  (erection  of  buildings) ;  Be 
Shahespeare  Walk  School,  12  Ch.  D.  178  (expenses  of  new  scheme) ;  Re  St. 
Paul's  Schools,  Finsbury,  52  L.  J.  Ch.  454 ;  48  L.  T.  412  ;  31  W.  R.  424  ; 
Re  St.  Alban's,  Wood  Street,  66  L.  T.  51 ;  Re  Wood  Green  Gospel  Hall  Charity, 
Exp.  Middlesex  County  Council,  [1909]  1  Ch.  263 ;  and  inf.  Chap.  LIV., 
Lands  Clauses  Consolidation  Acts,  p.  2389. 
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Taxing  bills         Under  the  Charitable  Trusts  Amendment  Act,  1855,  s.  40,  the  Charity 

of  costa.  Commrs  have  power  to  order  solrs'  bills  of  costs  for  business  transacted  on 

behalf  of  a  charity  to  be  taxed  by  the  taxing  masters.     As  to  the  way  in 

which  this  power  is  exercised  so  as  to  enable  the  Commrs  to  tax  bills  in  their 

own  office,  see  Tudor,  Char.  408,  589. 


Section  II. — Orders  in  Chambers  under  the  Charitable 
Trusts  Acts. 

1.  Appointment  of  Trustees — Charitable  Trusts  Act,  1853 
(16  &  17  V.  c.  137),  s.  28. 
The  Judge  doth  hereby  appoint  A.  B.  &c.,  of  &c.,  trustees  of  the 
[state  title]  charity  [If  so,  in  substitution  for  C.  &c.,  deceased  ;  Or 
if  so.  And  D.  and  E.  &o.  (two),  of  the  trustees  of  the  —  charity,  by 
their  solr  desiring  to  retire  from,  or  declining  to  act  in  the  trusts 
thereof,  The  Judge  doth  hereby,  appoint  A.  and  B.  &c.  trustees  of 
the  said  charity,  in  substitution  for  the  said  D.  and  E.,  and,  if  so, 
in  addition  to  P.  and  H.  &c.,  the  surviving,  or  continuing  trustees]. 

Tor  directions  for  schemes,  and  for  orders  approving  schemes,  wliich  are 
applicable  under  these  Acts,  see  pp.  1244,  1245,  1248. 

Orders  for  the  removal  and  appointment  of  trustees,  approving  of 
schemes,  vesting  lands  in  the  official  trustee,  for  payment  of  money,  or 
directing  the  transfer  of  stock  or  securities  to  the  official  trustees,  and  for 
payment  of  dividends,  production  of  deeds,  and  payment  of  costs,  may 
now  be  made  by  the  Board  :  v.  inf.  p.  1281. 

Applications  to  the  Court  should  be  made  by  the  Board  in  the  first 
instance. 

For  the  forms  of  orders  and  proceedings  in  use  by  the  Charity  Commrs, 
see  Tudor,  Char.  933  et  seq. 

For  various  schemes  for  the  regulation  of  charities,  see  lb.  Part  III., 
pp.  972—1035. 

2.  Vesting  Land,  or  any  Term  or  Estate  therein,  in  Official  Trustee — 
Charitable  Trusts  Act,  1853,  ss.  48  and  49  ;  Charitable  Trusts 
Amendment  Act,  1855,  s.  15. 

[If  vested  in  a  carp..  And  the  &c.  {Describe  the  corp.),  having  in 
writing  under  their  common  seal  consented,  or  by  their  solr  con- 
senting ;  If  copyhold  or  customary  land,  and  L.  the  lord  of  the  manor 
of  &c.,  whereof  the  copyhold,  or  customary  land  &o.,  hereinafter 
mentioned  are,  or  is  holden,  having  in  writing  consented,  or  by  his 
solr  consenting,  to  this  order],  Order  that  the  land  ["  hind  "  under 
s.  66  of  IQ  (&  17  Vict.  c.  137,  includes  manors,  messuages,  buildings, 
tenements,  and  hereditaments,  corporeal  or  incorporeal,  of  any  tenure 
or  description]  devised  [or  bequeathed]  by  the  will  of  &c.  [or  comprised 
in  the  indenture  dated  &c.,  made  between  &c.,  or  in  the  surrender 
(and  admission)  made  (and  taken)  the  —  day  of  — ,  or  in  the  indenture 
of  lease  made  &c.,  dated  &c.,  for  the  term  thereby  demised,  or 
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mentioned  and  described  in  the  schedule  to  the  Master's  certificate 
dated  &c.,  or  in  the  affidavit  of  &c.,  filed  &c.],  and  holden  upon  trust 
for  the  said  charity  [If  the  lands  cannot  he  ascertained,  or  it  is  uncertain 
whether  all  are  so,  any  land,  or  and  any  other  land,  or  (any)  term,  or 
estate  in  land,  holden  upon  trust  for  the  said  charity],  vest  in  the 
official  trustee  of  charity  lands,  in  trust  for  the  said  charity  ;  If 
ordered,  as  to  copyhold  or  custotnary  land,  And  it  is  ordered  that  the 
sum  of  £ —  be  paid  to  the  said  L.,  or  to  the  lord  or  lady  of  the  said 
manor  for  the  time  being,  on  the  —  day  of  —  next,  or,  if  so,  on  the  — 
day  of  —  next,  and  the  —  day  of  — ;  and  the  —  day  of  —  in  every 
succeeding  year,  in  compensation  for  fines  or  other  profits,  whicli 
would  have  become  due  upon  the  death,  or  admittance,  of  the 
tenants  of  the  said  copyhold,  or  customary  land  &c.,  or  any  part 
thereof]. 

As  to  vesting  orders,  j'.  sup.  pp.  1191  et  seq.  ;  and  as  to  the  official  trustee, 
V.  inf.  p.  1279. 

For  orders  vesting  specified  lands,  see  Re  WeslfieWs  Char.,  V.-C.  S.  in 
Chn,mbers,  1  March,  1860,  B.  357  ;  lands  and  rent-charge,  Re  Beckenham 
Char.,  M.  R.  in  Chambers,  29  July,  1854,  A.  1618. 

For  an  order  directing  a  scheme  to  be  settled,  see  Re  Sion  Hasp.,  M.  R.  in 
Chambers,  27  Nov.  1876,  B.  1826.  For  like  orders  in  actions,  v.  sup.  p. 
1244. 

3.  Order  for  Leave  to  Transfer  Stock  or  Deposit  Securities,  &c. — 

Charitable  Trusts  Act,  1853,  s.  51  ;  Charitable  Trusts  Amend- 
ment Act,  1855,  s.  25. 

Obder  that  the  said  A.  and  B.  &c.  {trustees  or  other  persons  in 
lohose  names,  or  the  represves  of  any  deceased  person  in  whose  name, 
the  stock  &c.  is  standing,  sect.  51]  be  at  liberty  to  transfer  the 
£ —  [Consols,  or  as  the  case  may  be,  see  sect.  51],  standing  in  their 
names  in  the  books  of  (the  bank),  and  held  in  trust  for  the  [state 
title]  charity,  to  the  account  of  the  official  trustees  of  charitable 
funds  at  the  bank,  in  trust  for  the  said  —  charity  ;  [If  so,  and  to 
deposit  the  following  &c..  Mention  the  securities  to  be  deposited,  see 
sect.  51,  held  in  trust  for  the  said  charity,  with  the  official  trustees 
of  charitable  funds,  in  trust  for  the  said  charity]. 

4.  Official  Trustees  to  Transfer  Stock  into  their  Names,  and  to  pay 

Dividends  to  the  Trustees  of  tJie  Clmrity — Charitable  Trusts 
Acts,  1853, 1855, 1887  (16  &  17  V.  c.  137,  ss.  51,  52  ;  18  cfc  19 
F.  c.  124,  ss.  12,  21,  25  ;  50  t6  51  F.  c.  49,  s.  4). 

Discharge  trustees  and  appoint  new — "  And  it  appearing  that 
the  (Consols)  hereinafter  mentioned  are  held  in  trust  for  the  [stale 
title:]  charity,  and  the  Judge  being  of  opinion  that  such  consols 
ought,  for  the  purpose  of  security,  or  convenient  administration,  to 
be  transferred  to  the  official  trustees  of  charitable  funds,  doth  order 
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that  the  official  trustees  of  charitable  funds  be  authorized  and 
empowered  to  call  for  the  transfer  of,  and  to  transfer  to,  the  account 
of  the  official  trustees  of  charitable  funds  at  the  bank,  in  trust  for 
the  said  charity,  £—  (Consols),  standing  in  the  books  of  the  Bank 
of  England  in  the  names  of  &c.  ;  And  it  is  ordered  that  the  official 
trustees  of  charitable  funds  do  from  time  to  time  pay  or  remit  all 
dividends  accruing  due  and  received  by  them  in  respect  of  the  said 
Consols  to  the  trustees  of  the  said  charity  for  the  time  being  for  the 
purposes  thereof,  upon  the  receipt  or  receipts  in  writing  under  the 
hands  or  hand  of  the  said  trustees,  or  any  one  or  more  of  them." — Be 
L.  Wharton's  Char.,  M.  R.  in  Chambers,  9  Aug.  1859,  B.  2597. 

And  for  like  order  as  to  several  sums  of  stock  belonging  to  distinct 
charities,  see  Re  Reigate  Char.,  M.  E,.  in  Cliambers,  8  Aug.  1860,  B.  2099. 

Under  sect.  4  of  the  Charitable  Trusts  Act,- 1887  (50  &  51  V.  c.  49),  regu- 
lations have  been  made  by  the  Treasury  as  to  the  mode  in  which  orders 
authorized  by  law  for  the  payment  of  any  money  to  or  by  the  official 
trustees,  or  held  upon  their  banking  account,  or  for  the  transfer  of  any 
stock  or  securities  to  or  by  the  official  trustees,  are  to  be  signed,  authenti- 
cated, and  carried  into  effect :  see  Tudor,  Char.  26,  578,  620,  931,  932. 

5.  Official  Trustees  to  receive  Arrears  of  Dividends — Charitable 

Trusts  Act,  1853, 1855,  1860,  1887  (16  cfe  17  F.  c.  137,  s.  51  ; 
18  &  19  F.  c.  124,  ss.  12,  18,  24 ;  23  <fe  24  F.  e.  136,  s.  12 ; 
50  &  51  7.  c.  49,  s.  4). 

Direction  as  to  stock  [Form  4,  sup.] — "  And  it  is  ordered  that 
the  official  trustees  of  charitable  funds  be  empowered  to  receive  and 
recover  in  trust  for  the  said  charity ;  If  Government  stock  and  securities, 
all  dividends  (interest  or  income)  accrued  from  the  said  anns  &c., 
which  at  the  time  of  such  transfer  shall  be  in  arrear  and  unreceived  ; 
If  other  stock  or  securities  &c.,  see  16  &  17  V.  c.  137,  s.  51,  all  dividends 
(interest  or  income)  accrued  from  the  said  stock  &c.,  which  shall 
for  the  time  being  be  in  arrear  and  unreceived." 

6.  Payment  of  Principal  Money  to  Official  Trustees — Charitable 

Trusts  Amendment  Act,  1855,  ss.  12,  18,  23. 

And  it  is  ordered  that  the  said  A.  and  B.  &c.  be  at  liberty  to 
[Form  3,  p.  1271],  [or  the  Judge  being  of  opinion  that  the  stock  [or 
securities]  hereinafter  mentioned  held  in  trust  for  the  [state  title] 
charity  ought  for  the  purpose  of  security  [or  convenient  admon] 
to  be  transferred  to  [or  deposited  with]  the  official  trustees  of 
charitable  funds,  doth  order  that  the  said  A.  &c.,  do,  on  or  before 
&c.]  pay  the  principal  sum  of  £ —  now  in  their  hands  [or  as  the  case 
may  be]  belonging  to  the  said  charity  into  the  bank,  to  the  account 
of  the  official  trustees  of  charitable  funds,  to  be  invested  in  the  names 
of  the  official  trustees  of  charitable  funds,  in  &c.  [the  public  funds] 
for  the  benefit  of  the  said  charity. 
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7.  Transfer  of  Stock,  and  Payment  of  Interest  out  of  Court  to  the 
Official  Trustees  Charitable  Trusts  Act,  1853,  s.  51 ;  Charitable 
Trusts  Act,  1855,  s.  25. 

Order  that,  pursuant  to  the  order  or  certificate  of  the  Cliarity 
Commrs  for  England  and  Wales,  dated  &c.,  the  funds  in  Court  be 
dealt  with  as  directed  in  the  Schedule  hereto  ;  And  it  is  ordered  that 
it  be  referred  to  the  taxing  master  to  tax  the  costs  of  the  applicants 
of  and  relating  to  this  application. — [Add  Payment  Schedule  ivith 
directions  for  payment  of  costs  and  transfer  of  residue  of  funds  to  "  Official 
Trustees  of  Charitable  Funds."] 

For  order  for  investment  of  cash  in  Court  belonging  to  a  charity  in 
Reduced  Anns,  and  transfer  thereof  to  the  official  trustees,  and  that  they 
remit  all  dividends  to  the  trustees  of  the  charity,  see  Re  Cranbourn  Schools, 
V.-C.  W.,  28  Feb.  1863,  A.  407. 

8.  Transfer  to  a  Liability  Account  with  restraining  Order. 

By  consent,  Order  that  the  funds  in  Court  be  dealt  with  as  directed 
in  the  schedule  hereto,  the  funds  thereby  directed  to  be  transferred 
to  the  official  trustees  of  charitable  funds  to  be  held  by  them  in 
trust,  "  In  the  matter  of  F —  deceased,  the  contingent  liability  of 
the  testator's  estate  under  the  lease  of  &c.,"  and  subject  thereto  in 
trust  for  the  charities.  And  it  is  ordered  that  the  interest  until  further 
order  be  paid  by  the  official  trustees  to  the  trustees  for  the  time 
being  of  the  two  charities  in  the  proportions  mentioned.] — Costs 
out  of  testator's  residuary  estate.  [Add  payment  schedule  containing 
a  direction  that  no  part  of  the  funds  be  dealt  with  by  the  trustees 
before  the  —  day  of  —  [date  when  lease  expired.] — (The  order  in  Re 
Forest,  M.  E.  in  Chambers,  6  April,  1869,  A.  888,  from  which  this 
form  is  adapted,  was  settled  with  the  Charity  Commrs.) 

9.  Order  that  College  render  Accounts  of  Charity — Endowed  Schools 
Act,  1869  (32  &  33  V.  c.  56),  s.  49 ;  and  Charitable  Trusts 
Acts,  1853  and  1855. 

This  Court  being  of  opinion  that  the  principal  &c.  of  Jesus  College, 
Oxford,  are  bound  to  comply  with  the  requisitions  made  to  them 
by  the  said  Commrs,  under  the  authority  of  the  above-mentioned 
Acts,  to  render  certain  accounts  and  statements  and  answers  to 
inquiries  relating  to  the  said  endowment  called  the  Meyriclc  Fund 
&c.,  and  the  property  and  income  thereof,  such  accounts  and  state- 
ments and  inquiries  being  as  follows  : — (a)  An  account  of  the  property 
belonging  to  the  said  endowment — {b)  An  account  of  the  receipts 
and  expenditure  for  the  four  years  ending  the  31st  December,  1870 — 

(c)  A  list  of  the  persons  holding  exhibitions  under  the  foundation — 

(d)  A  list  of  the  trustees  in  whom  any  portion  of  the  endowment  is 
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legally  vested — {e)  A  list  of  the  managing  trustees,  if  different  from 
those  who  hold  the  property — (/)  A  statement  of  the  schemes, 
statutes,  or  ordinances  which  now  govern  the  endowment. — Order 
that  the  said  principal  &c.  of  —  do  pay  to  the  Commrs  appointed 
for  the  purpose  of  the  above-mentioned  Acts  their  costs  of  this  appli- 
cation, to  be  taxed  &c. — "  And  the  said  Commrs  are  to  be  at  liberty 
to  apply  to  this  Court  as  they  shall  be  advised  in  the  event  of  the 
said  principal  &c.  not  complying  with  such  requisitions  as  aforesaid." 
—Re  Meyrick  Fund,  V.-C.  W.,  11  Jan.  1872,  B.  143 ;  S.  C,  13  Bq. 
269  ;   7  Ch.  500. 

10.  Trustees  not  accounting  to  Charity  Commissioners  guilty  of 

Contempt — Charitable  Trusts  Ad,  1853,  ss.  62  and  66. 

Upon  motion  for  attachment  &c.  [motion  being  against  the  trustees 
of  the  G.  E.  Trust  for  contempt  in  not  complying  with  the  order  of  Charity 
Commrs  for  delivery  of  accounts]  ;  This  Court  being  of  opinion  that 
the  above-mentioned  charity,  known  as  the  6.  E.  Trust,  is  one  within 
the  control  of  the  Charity  Commrs  for  England  and  Wales  [applicants], 
and  that  the  order  made  by  them  and  dated  the  —  day  of  — ,  1893, 
was  proper,  and  that' the  disobedience  to  that  order  was  improper, 
and  must  under  the  14th  sect,  of  the  Charitable  Trusts  Act,  1853, 
be  adjudged  to  be  a  contempt  of  this  Court ;  Doth  order  that 
R.  L.  H.,  the  Et.  Hon.  L.  Baron  P.,  the  Rt.  Hon.  Sir  V.  J.  K.  S., 
the  Hon.  A.  L.,  and  J.  S.,  the  trustees  of  the  above-named  G.  E. 
Trust  [respondents],  do  pay  to  the  said  Charity  Commrs  their  costs 
of  this  motion,  to  be  taxed  &c. — Re  Gilchrist  Educational  Trust, 
Kekewich,  J.,  19  Dec.  1894,  A.  01094 ;  [1895]  1  Ch.  367. 

11.  Similar    Order — Trustee    attached — Charitable    Trusts    Acts, 

1853  to  1894. 

Whereas  by  an  order  of  the  Board  of  Charity  Commrs  for 
England  and  Wales  sealed  19th  Aug.  1910,  and  made  in  the  matter 
of  the  above-named  charity  and  in  the  matter  of  the  Charitable 
Trusts  Acts,  1853  to  1894,  whereby  it  was  ordered  that  [recite  order] 
now  upon  motion  &c.  by  counsel  for  the  Charity  Commrs  for 
England  and  Wales,  who  alleged  that  the  said  A.  H.  had  been  guilty 
of  a  contempt  of  this  Court  in  not  complying  with  the  said  order  and 
upon  reading  &c. ;  And  this  Court  being  of  opinion  that  the  charity 
is  one  within  the  control  of  the  said  Charity  Commrs,  and  that 
the  said  order  sealed  19th  Aug.  1910,  was  proper,  and  that  the  dis- 
obedience of  the  said  order  was  improper,  and  must  under  the  9th 
section  of  the  Charitable  Trusts  Amendment  Act,  1855,  be  adjudged 
to  be  a  contempt  of  this  Court,  Doth  order  that  the  said  Commrs 
be  at  liberty  to  issue  a  writ  or  writs  of  attachment  against  the  said 
A.  H.  for  his  contempt  in  not  complying  with  the  said  order. — A.  H. 
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to  pay  costs  of  motion  and  attachment. — Re  Charity  of  Alice,  Countess 
of  Derby,  Joyce,  J.,  30  Jan.  1911,  A.  529. 

12.  Declaration  that  Trustees  have  power  to  sell  Property  not  a 
Charitable  Endowment — Charitable  Trusts  Act,  1855  (18  &  19 
V.  c.  124),  s.  29. 

And  it  having  been  proved  to  the  satisfaction  of  this  Court  that 
the  estate  at  &c.,  agreed  to  be  sold  by  the  Royal  Society  to  A.  B., 
has  been  purchased  or  acquired  by  the  society  out  of  property  which 
might  be  legally  applied  by  such  society  as  income,  and  does  not 
form  an  endowment  within  the  meaning  of  the  Charitable  Trusts 
Acts,  1853  and  1855  ;  Declare  that,  notwithstanding  the  29th  section 
of  the  Charitable  Trusts  Act,  1855,  the  said  Royal  Society  of  London 
has  power  to  sell  the  said  estate  without  the  consent  of  the  Charity 
Commrs. — Royal  Society  to  Thompson,  Hall,  V.-C,  5  March,  1881, 
B.  42j9  ;  S.  C,  17  Ch.  D.  407. 


13.  Declaration  of  Right  to  sell  without  Consent  of  Charity 
Commissioners. 

Declare  that,  notwithstanding  the  29th  section  of  the  Charitable 
Trusts  Act,  1855,  a  good  title  to  the  said  hereditaments  has  been 
shown  in  accordance  with  the  terms  of  the  said  contract,  and  that 
the  said  trustees,  or  the  survivors  of  them,  are  entitled  to  sell  and 
convey  the  said  hereditaments  for  an  estate  in  fee  simple  without 
the  concurrence  or  consent  of  the  Charity  Commrs,  and  also  that, 
although  no  such  concurrence  or  consent  has  been  obtained,  it  is 
not  necessary  that  the  purchase-money  should  be  paid  into  Court 
under  the  provisions  of  the  69th  section  of  the  Lands  Clauses  Con- 
solidation Act,  1845. — Finnis  to  Forbes,  Bacon,  V.-C,  30  May,  1883, 
A.  1097;  S.  C,  24Ch.D.591. 

14.  Direction  as  to  Costs. 

And  it  is  ordered  that  the  costs  [if  so,  charges  and  expenses  pro- 
perly incurred]  of  the  applicants  (and  of  the  A.  G.)  of  &c.  relating 
to  this  application  be  taxed  by  the  taxing  master  and  paid  by  the 
said  trustees  out  of  the  income  of  the  charity  estates  [or  funds  or 
property  ;  Or  if  so,  direction  for  raising  and  paying  the  costs  out  of 
the  corpus]. 

There  is  no  special  provision  in  the  Acts  enabling  the  Court  to  order 
payment  of  the  costs ;  the  general  powers  conferred  by  16  &  17  V.  o.  137, 
s.  28,  include  it.  For  directions  to  apportion  costs,  v.  sup.  Form  13,  p. 
1250. 


1276 


Charities. 


[chap.  xlii. 


NOTES. 
CHAEITABLB   TRUSTS   ACTS. 


The  Charitable  Trusts  Acts  comprise  the  Acts  of  1853,  16  &  17  V.  c,  137 ; 
1855, 18  &  19  V.  0.  124 ;  1860,  23  &  24  V.  o.  136  ;  1862,  25  &  26  V.  c.  112  ; 
1869,  32  &  33  V.  c.  110 ;  1887,  50  &  51  V.  c.  49  ;  1891,  64  V.  c.  17, 


CHARITABLE   TEITSTS  ACT,   1853 — ^LEGAL  PROCEEDINGS. 

By  the  16  &  17  V.  c.  137,  ss.  1—8,  the  Board  of  the  Charity  Commrs  is 
constituted. 

By  sects.  9 — 16,  the  Board  is  empowered  to  inquire  into  and  advise  and 
direct  charities  ;  and  see  18  &  19  V.  c.  124,  inf.  ;  Be  Meyrich  Fund,  13  Eq. 
279  ;  7  Ch.  500  ;  and  by  sect.  14  persons  refusing  to  render  accounts,  &c., 
are  to  be  deemed  guilty  of  a  contempt  of  Court :  see  Be  St.  Bride's  Estate, 
35  Ch.  D.  147,  n. ;   1877,  W.  N.  95,  149 ;  Be  Tamworth  Sch.,  3  Ch.  S43. 
Proceedings         By  sect.  17,  before  any  "suit  petition,  or  other  proceeding,"  not  being 
as  to  admon     an  application  in  any  suit  or  matter  actually  pending,  for  relief,  order,  or 
of  charity.        direction,  as  to  any  charity,  or  its  property  or  income,  by  any  person,  he 
must  give  the  Board  written  notice  of  it,  stating  fully  its  nature  and  objects  ; 
and  the  Board  may  authorize  or  direct  it  to  be  taken,  according  to  the 
notice,  or  for  such  objects,  or  in  such  manner,  and  under  such  stipulations 
as  they  think  fit ;  and,  save  as  in  sect.  18,  no  such  proceeding  is  to  be  enter- 
tained by  any  Court  or  Judge,  except  upon  and  in  conformity  with  an  order 
or  certificate  of  the  Board ;  but  this  enactment  is  not  to  extend  to  or  affect 
any  adverse  claimant  to  the  charity. 

The  consent  of  the  Board  is  necessary  to  allow  an  action  to  proceed 
for  obtaining  an  account  of  funds  to  be  transferred  to  the  Ecclesiastical 
Commrs,  wfiich  would  be  distributed  by  them  as  a  charity  :  A.  G.  v.  Dean 
and  Canons  of  Manchester,  18  Ch.  D.  596 ;  or  by  a  school  board  for  an 
account  in  respect  of  endowments  transferred  to  the  Commrs  :  Llanha- 
darnfavyr  School  Board  v.  Official  Trustees  of  Charit.  Funds,  [1901]  1  Q.  B. 
430,  C.  A. ;  or  for  a  declaration  that  the  Pit  was  entitled  to  a  scholarship 
under  the  trust  deed  of  a  school,  such  action  involving  the  partial  execution 
or  admon  of  charitable  trusts  :  Boohe  v.  Dawson,  [1895]  1  Ch.  480  (where 
an  order  was  made  staying  the  action  for  want  of  the  certificate  of  the 
Commrs). 

The  Commrs,  it  seems,  decline  to  authorize  a  relator's  action,  but  will 
certify  to  the  A.  G.,  so  that  he  may  then  proceed  ex  officio  :  Tudor,  Char. 
367. 

A  person  claiming  as  one  of  the  objects  of  a  charitable  bequest  must  obtain 
leave  to  bring  a  suit  to  administer  the  estate.  Where  the  sanction  of  the 
Board  did  not  appear,  demurrer  was  allowed :  Braund  v.  E.  of  Devon,  3 
Ch.  800.  Where  part  of  property  was  given  to  a  charity  exempted  by  sect. 
62,  and  part  to  a  charity  not  exempt,  no  notice  of  proceedings  as  to  the 
former  was  required  :  Be  Meyrick's  Char.,  24  L.  J.  Ch.  669  ;  1  Jur.  N.  S. 
438  ;  3  W.  R.  435 ;  nor  as  to  the  conveyance  of  land  bought  out  of  the 
general  funds  of  the  charity :  Corp.  Sons  of  Clergy  v.  Stock  Exchange,  6 
Jur.  N.  S.  84. 

The  Court  will  not  entertain  proceedings,  however  pressing,  till  sanctioned 
by  the  Board :  Be  Watford,  V.-C.  W.,  2  Jur.  N.  S.  1045 ;  and  even  in 
certified  cases  the  A.  G.  may  call  for  a  relator  :  A.  G.  v.  Boucherett,  25  Beav. 
116  ;  as  to  the  A.  G.'s  power  to  sanction  a  compromise,  see  S.  C. 

The  sanction  of  the  Commrs  must  be  given  formally,  and  an  informal 
letter  is  not  sufficient :  Thomas  v.  Harford,  48  L.  T.  262  ;  and  the  granting 
of  the  sanction  is  not  matter  of  form,  but  of  substance,  for  serious  considera- 
tion :   A.  0.  V.  Dean  and  Canons  of  Manchester,  18  Ch.  D.  596. 

Where  the  consent  is  requisite,  the  Court  will  not  necessarily  dismiss 
the  action,  but  may  adjourn  the  hearing,  so  as  to  give  the  Pit  an  opportunity 
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of  ascertaining  whether  the  Commrs  will  give  their  consent :    Rendall 
V.  Blair,  45  Ch.  D.  139. 

The  words  "  actually  pending  "  mean  pending  at  the  time  of  the  applica-  Suit  actually 
tion  :  Be  Lister,  6  D.  M.  &  G.  184 ;  Re  St.  Giles,  25  Beav.  313  ;  Braund  v.  pending. 
E.  of  Devon,  3  Ch.  800 ;  Ee  William  of  Kyngeslon,  30  W.  R.  78  ;  but  when 
a  final  order  has  been  made  on  petition,  the  matter  is  no  longer  actually 
pending  :  Be  Jams,  1  Dr.  &  Sm.  97  ;  and  see  Be  Duncan,  L.  R.  2  Ch.  356. 

An  information  in  which  proceedings  were  stayed  was  a  pending  matter  : 
A.  0.  V.  Ooo-per,  10  W.  R.  31 ;  8  Jur.  N.  S.  50 ;  7  L.  T.  149  ;  and  see 
Be  Ford,  3  Drew.  324. 

In  Be  Bingley  Sch.,  2  Drew.  283,  where  trustees  had  under  their  private 
Act  to  apply  in  Chambers,  this  was  not  repealed  by  sect.  17,  but  the 
Board  was  to  be  applied  to  ;  and  so  in  the  case  of  a  petition  for  the  appoint- 
ment of  new  trustees  under  a  scheme  previously  settled  by  the  Court : 
Be  Jarois,  1  Dr.  &  Sm.  97,  99 ;  5  Jur.  N.  S.  724. 

Sect.  17  does  not  apply  to  the  charities  exempted  by  sect.  62,  v.  inf. 
p.  1279  ;•  Glen  v.  Gregg,  21  Ch.  D.  513,  C.  A. ;  distinguishing  A.  G.  v.  Sidney 
Sussex  Coll.,  15  W.  R.  162;  21  Ch.  D.  514,  n.,  C.  A. ;  nor  to  places  of 
religious  worship  under  18  &  19  V.  c.  81,  s.  9;  Glen  v.  Gregg,  sup.;  but 
see  now  32  &  33  V.  c.  110,  s.  15,  inf.  p.  1382. 

Charity  trustees  may  still  pay  the  trust  funds  into  Court  under  the  Payment 
Trustee  Act,  1893,  s.  42  (replacing  the  Trustee  Relief  Act),  and  so  relieve  into  Court, 
themselves  of  their  trust,  but  are  not  entitled  afterwards  to  petition  the 
Court  for  a  scheme  to  administer  the  fund  :  Re  Poplar  Sch.,  8  Ch.  D.  543. 

The  Board's  assent  is  not  requisite  to  the  disposal  of  charity  money  paid 
into  Court  under  the  Lands  Clauses  Act :  Re  Lister,  6  D.  M.  &  G.  184,  and 
eases  there  cited  (if  the  trustees  of  the  charity  can  be  regarded  as  persons 
"absolutely  entitled"  under  sect.  69:  see  Tudor,  Char.  304,  521);  or 
under  the  Trustee  Belief  Act  (now  Trustee  Act,  1893,  s.  42) :  Re  St.  Giles, 
25  Beav.  313  ;  27  L.  J.  Ch.  550  (on  petition  for  scheme) ;  and  see  Re 
William  of  Kyngeston,  30  W.  R.  78  ;  Re  Tid  St.  Giles,  17  W.  R.  758  ;  Dan. 
Pr.  1759,  6th  ed.  2040  ;  contra.  Re  Skeete's  Char.,  1  Jur.  N.  S.  1037  ;  Re 
Faversham  Char.,  10  W.  R.  291 ;  5  L.  T.  787  ;  Re  L.  B.  <b  8.  C.  Ry.,  18 
Beav.  608  ;  or  where  the  question  before  the  Court  is  not  as  to  the  admon 
of  the  trust  estate,  but  merely  whether  there  has  been  a  resulting  trust  to 
the  grantor  on  failure  of  the  charitable  trusts  declared  by  the  grant :  Re 
Shiim's  Trusts,  Prichard  v.  Richardson,  91  L.  T.  192 ;   1904,  W.  N.  146. 

The  words  "  suit  or  other  proceeding  "  in  sect.  17,  do  not  include  an  Adverse 
action,  which  before  the  Jud.  Acts  must  have  been  brought  at  common  claimant, 
law,  or  one  for  enforcement  of  any  right  not  relating  to  the  admon  of  a 
charity  ;  e.g.,  an  action  against  the  master  to  restrain  him  from  presenting 
himself  at  the  school,  or  continuing  to  occupy  the  school-house  on  the 
grounds  of  invalid  appointment,  unfitness,  and  removal  by  resolution  of 
the  governors  :  Holme  v.  Guy,  5  Ch.  D.  901,  C.  A. ;  or  an  action  by  the 
master  to  restrain  the  managers  from  dismissing  him  and  ejecting  him  from 
the  school-house,  though  the  question  was  raised  whether  the  managers 
had  been  properly  appointed  :  Rendall  v.  Blair,  45  Ch.  D.  139,  C.  A. ;  or 
to  restrain  managers  from  removing  him  without  giving  liim  an  oppor- 
tunity of  being  duly  heard  :  Fisher  v.  Jackson,  [1891]  2  Ch.  84  ;  or  under 
an  invalid  resolution  :  Lane  v.  Norman,  1891,  W.  N.  202  ;  40  W.  R.  268  ; 
61  L.  J.  Ch.  149  ;  66  L.  T.  83  ;  and  so  an  action  by  the  medical  officer  of  a 
hospital  merely  for  an  injunction  to  restrain  the  governors  from  excluding 
him  from  his  office,  does  not  require  the  sanction  of  the  Commrs  :  BentJial 
V.  E.  ofKilmorey,  25  Ch.  D.  39,  C.  A. ;  Britain  v.  Overton,  25  Ch.  D.  41  n. 

By  sect.  18,  the  A.  G.'s  power  to  act  ex  officio  is  saved,  and  his  fiat  still 
requisite  as  before,  in  proceedings  not  taken  under  the  Act. 

By  sect.  19,  the  Board  may  authorize  proceedings,  or  (sect,  20)  certify 
to  the  A.  G.  cases  for  his  consideration, 
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JUBISDIOTION   or   OOUKTS   OF  LAW. 

By  sects.  28—30  of  the  Charitable  Trusts  Act,  1853,  jurisdiction  to  make 
in  Chambers  any  orders  which  could  previously  ha,ve  been  made  in  a  suit 
regularly  instituted  was  conferred  on  the  Chancery  Judges  as  to  charities 
in  the  City  of  London  and  elsewhere  in  cases  of  charities  with  a  gross  annual 
income  exceeding  £30,  without  appeal,  except  where  it  exceeds  f  100 ; 
and  similar  power  was  given  to  the  Chancery  Palatine  Court  of  Lancaster. 
As  to  this,  see  O.  lv,  13,  14 ;  lxv,  24,  25,  and  lie  Davenporfs  Char.,  4 
D.  M.  &  G.  839  ;  and  as  to  appUcations  under  the  City  of  London  Parochial 
Charities  Act,  1883,  v.  inf.  p.  1283. 

Under  sect.  28  the  Court  has  jurisdiction  to  decide  whether  the  property 
is  or  is  not  held  upon  a  charitable  trust :  Be  Norwich  Town  Close  Estate 
Char.,  40  Ch.  D.  298,  C.  A. 

An  appeal  lies  where  the  aggregate  income  of  the  charities  exceeds  £100  : 
Re  Char.  Gifts  for  Prisoners,  8  Ch.  D.  199. 

By  sects.  32 — 38,  orders  as  to  charities  either  in  Chancery  or  Lunacy  may 
be  made  by  County  Courts  where  the  gross  annual  income  does  not  exceed 
£30  (now  £50,  by  23  &  24  V.  c.  136,  s.  11),  subject  to  the  control  of,  and 
confirmation  of  the  orders  by,  the  Charity  Commrs. 

By  sects.  39,  40,  appeals  were  to  be  brought  to  the  Court  of  Chancery  on 
notice  within  a  month,  with  the  approval  of  the  Board,  and  security  being 
given  for  costs  if  required  by  them.  Such  appeals  can  be  disposed  of  in 
Chambers.  And  see  Re  Donington  Church  Estate,  6  Jur.  N.  S.  290 ;  8  W.  R. 
301 ;  and  County  Court  Rules,  1889,  O.  XLvm,  1.  But  this  jurisdiction 
of  County  Courts  in  charity  cases  is  now  rarely  exercised:  Tudor,  Char. 
395. 

By  sect.  41,  the  jurisdiction  given  by  sects.  28 — 38  is  not  to  be  exercised 
to  try  questions  of  title,  &o.,  between  a  charity  and  an  adverse  claimant. 
An  action  by  trustees  of  a  charity  to  recover  a  rent-charge  of  £10  issuing 
out  of  land,  is  not  a  proceeding  "  under  the  Act  "  within  sect.  41,  and  the 
question  being  the  title  to  rent-charge  and  not  to  land,  and  the  value  of  the 
hereditaments  in  dispute,  therefore,  not  exceeding  £50  by  the  year,  the 
jurisdiction  of  the  County  Court  is  not  excluded :  Bassano  v.  Bradley, 
[1896]  1  Q.  B.  645. 

By  sects.  42,  43,  public  notices  of  applications  for  schemes,  or  appointing 
or  removing  trustees  under  the  Act,  are  to  be  given  ;  and  every  application 
may  be  made  by  the  A.  G.,  or  by  one  or  more  of  the  trustees,  or  by  two  or 
more  inhabitants ;  and  the  jurisdiction  under  the  52  G.  III.  c.  101,  is 
preserved. 

By  sect.  44,  the  statement  in  the  certificate,  or  order  of  the  Board,  of  the 
amount  of  income  of  any  charity,  is  to  be  sufBcient  evidence  for  determining 
the  jurisdiction  or  proceedings  under  the  Act,  with  a  proviso  as  to  any 
endowment  for  particular  or  special  purposes. 

By  sect.  46,  the  rights  and  privileges  of  the  Church  of  England  with 
respect  to  charities  are  reserved. 


POWERS   OF    CHAKITY    COMMISSIONERS. 

Sales,  Sects.  21—27  of  the  Charitable  Trusts  Act,  1853,  and  the  23  &  24  V.  u. 

Exchanges,      136,  s.  15,  give  the  Board  power  to  sanction  leases,  &c.,  raise  money  for  im- 
Leases.  provements,  &o.,  manage  property,  make  compromises,  sales,  purchases, 

exchanges,  &c. ;  and  see  18  &  19  V.  c.  124,  inf.  p.  1281. 

Exchanges  are,  however,  more  simply  and  economically  effected  through 
the  Board  of  Agriculture  (formerly  the  Land  Commrs) :  Tudor,  Char. 
289,  290,  and  so  in  the  case  of  partitions,  Ih.  292. 

In  general  the  Commrs  require  any  capital  expenditure  for  repairs, 
improvements,  &c.,  to  be  recouped  out  of  income  ;  Tudor,  Char.  286,  528. 
As  to  procedure  in  case  of  sale,  Ih.  531. 

The  direction  to  let  allotments  contained  in  the  Allotments  Extension 
Act,  1882  (45  &  46  V.  c.  80),  is  not  inconsistent  with  and  has  not  taken 


s.  II.]   Orders  in  Chambers  under  Charitable  Trusts  Acts.  1279 

away  the  power  of  authorizing  a  sale  vested  by  the  Charitable  Trusts  Acts 
in  the  Commrs  :  Parish  of  Sutton  to  Church,  26  Ch.  D.  173. 

A  deed  founding  a  charity,  and  duly  enrolled  under  the  Charitable  Uses  «  Scheme 
Act,  1735  (9  G.  II.  0.  36),  is  not  "  a  scheme  legally  established  "  within  legally 
sect.  29  of  the  Charitable  Trusts  Amendment  Act,  1855  ;  and  the  trustees  established." 
in  whom  the  lands  of  the  charity  are  vested  cannot  sell  such  lands  under  a 
power  of  sale  contained  in  the  deed,  otherwise  than  with  the  authority  of 
Parliament,  or  of  the  Court,  or  with  the  approval  of  the  Charity  Commrs  : 
Ee  Mason's  Orphanage  and  L.  &  N.  W.  B,y.  Co.,  [1896]  1  Ch.  596,  C.  A. ; 
neither  is  a  Royal  Charter  incorporating  a  charity :    A.  0.  y.  National 
Hospital,  &c.,  [1904]  2  Ch.  252. 

The  consent  of  the  Commrs  to  a  sale  of  land  held  on  trust  for  general 
purposes  of  a  charity,  and  not  subject  to  any  distinct  specific  and  particular 
trust,  is  not  required :  Re  Corp.  of  Sons  of  Clergy  and  Skinner,  [1893] 
1  Ch.  178. 

By  sect.  47,  amended  by  18  &  19  V.  c.  124,  s.  15,  the  secretary  of  the  Official 
Board  for  the  time  being  is  to  be  a  corp.  sole,  by  the  name  of  "  the  Official  Trustee  of 
Trustee  of  Charity  Lands,"  for  taking,  holding,  or  conveying  their  lands.      Charity 
By  sects.  48,  49,  the  lands  may  be  ordered  to  vest  in  him  (see  Form  2,  ^^'^"^• 
sup.  p.  1270),  and  re-vested  in  the  charity  trustees  ;  and  by  sect.  50,  he  is 
to  be  a  bare  trustee.    And  see  18  &  19  V.  c.  124,  s.  27. 

By  sect.  51,  as  amended  by  18  &  19  V.  c.  124,  s.  18,  and  50  &  51  V.  c.  49,  Official 
s.  4,  official  trustees  of  charitable  funds  are  appointed,  who  are  to  have  trustees  of 
perpetual  succession,  and  are  to  consist  of  such  officers  of  the  Board  as  the  charitable 
Board  with  the  consent  of  the  Treasury  from  time  to  time  appoint ;   and  I'^i'"^' 
trustees,  &c.,  or  others  holding  anns,  stocks,  shares  or  securities,  for  or  on 
behalf  of  a  charity,  may  be  ordered  to  transfer  or  deposit  them  to  or  with 
such  official  trustees.     As  to  their  powers  and  duties  and  accounts  and 
indemnity,  see  18  &  19  V.  o.  124,  ss.  12,  17—29  ;  23  &  24  V.  c.  136,  ss.  12, 
17,  18,  23  ;  50  &  51  V.  c.  49,  ss.  4.  5. 

By  sect.  52,  the  official  trustees  are  to  pay  the  income  of  the  charity  to 
its  trustees  or  admors,  or  dispose  of  it  and  transfer  the  principal,  as  they 
may  be  directed. 

By  sect.  53,  the  deposit  of  deeds  of  any  charity  may  be  directed :  see  Deposit  of 
23  &  24  V.  c.  136,  s.  19.  deeds. 

By  sects.  54 — 60,  the  Board  may  frame  provisionally  such  schemes  as  Provisioual 
it  considers  can  only  be  effected  under  the  authority  of  Parliament,  and  in  schemes, 
its  annual  report  bring  them  before  the  notice  of  Parliament  as  approved 
by  the  Board,  and  mention  any  objections  raised ;    as  to  these  powers, 
V.  sup.  p.  1256. 

By  sect.  61,  and  the  18  &  19  V.  c.  124,  ss.  44,  45,  the  delivery  of  trustees'  Accounts, 
accounts  is  regulated. 

EXEMPTIONS   FROM  ACT. 

By  sect.  62,  the  Universities  and  Colleges  of  Oxford  and  Cambridge,  &o.. 
Cathedral  or  Collegiate  Churches,  unendowed  institutions.  Queen  Anne's 
Bounty,  the  British  Museum,  friendly  societies,  and  savings  banks,  are 
exempted  from  the  operation  of  the  Act ;  and  provisions  are  made  as  to 
charities  supported  partly  by  voluntary  subscriptions  :  see  Re  Wilson, 
19  Beav.  594  ;  Hamilton  v.  Spottiswoode,  15  W.  R.  118  ;  36  L.  J.  Ch.  51 ; 
but  the  exemption  is  not  to  extend  to  Cathedral,  Collegiate,  Chapter,  or 
other  schools  ;  and  see  A.  G.  v.  Sidney  Sussex  Coll.,  4  Ch.  722,  et  inf. 

The  exemption  is  confined  to  schools  ejusdem  generis  with  those  specified  : 
Re  Stockport  Ragged,  &c.  School,  [1898]  2  Ch.  687,  C.  A.  ;  and  accordingly 
the  consent  of  the  Charity  Commrs  to  a  mortgage  of  the  land  and  buildings 
of  an  industrial  school  is  necessary  :  S.  C. 

As  to  Roman  CathoUcs,  see  18  &  19  V.  c.  124,  s.  47  ;  22  &  23  V.  c.  50  ; 
23  &  24  V.  c.  134,  et  sup.  p.  1267. 

The  exemption  in  sect.  62  of  "  buildings  registered  for  religious  worship," 
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was  held  not  to  extend  to  other  buildings  and  property  held  along  with 
a  chapel,  but  only  to  the  chapel  itself :  In  re  St.  John's  Street  Wesleyan 
Chapel,  Chester,  [1893]  2  Ch.  618;  but  now  by  the  Charitable  Trusts 
(Places  of  Religious  Worship)  Amendment  Act,  1894  (57  &  58  V.  c.  35), 
the  exemption  is  extended  to  (a)  any  forecourt,  yard,  garden,  burial  ground, 
vestry  or  caretaker's  house,  in  respect  of  situation  connected  with,  and  held 
upon  the  same  trusts  as,  any  building  registered  and  hcma  fide  used  as  a 
place  for  meeting  for  religious  worship  under  the  Places  of  Worship  Regis- 
tration Act,  1855  (18  &  19  V.  o.  81),  v.  sup.  p.  1277  ;  and  (b)  any  Sunday 
school,  house,  or  other  land  or  building  which  shall  be  certified  by  order 
of  the  Charity  Commrs  to  be  held  upon  the  same  trusts  as  any  building 
registered  and  used  as  aforesaid  or  upon  like  trusts,  and  to  be  in  respect  of 
situation  so  connected  with  such  building  that  it  cannot  conveniently  be 
separated  therefrom. 
Charity.  By  sect.  66,  the  meaning  of  terms  used  is  defined.     "  Charity  "  is  to 

mean  every  endowed  foundation  and  institution  taking  or  to  take  effect  in 
England  or  Wales,  and  coming  within  the  meaning,  purview,  or  interpreta- 
tion of  the  43  Eliz.  c.  4,  or  as  to  which,  or  the  admon  of  the  revenues  or 
property  whereof,  the  Court  of  Chancery  has  or  may  exercise  jurisdiction. 
By  sect.  48  of  the  Charitable  Trusts  Amendment  Act,  1855  (inf.),  "  charity  " 
shall  apply  to  every  institution  in  England  or  Wales  endowed  for  charitable 
purposes,  but  not  those  exempted  by  sect.  62  nor  (sect.  49)  to  the  colleges 
of  Eton  or  Winchester.  A  charity  founded  and  endowed  in  England,  but 
to  be  administered  abroad,  is  within  the  Act,  and,  semhle,  one  founded  and 
endowed  abroad  to  be  applied  in  England  or  Wales  :  Re  Duncan,  2  Ch.  346. 
Endowment.  The  word  "  endowment  "  in  sect.  62  means  an  endowment  for  a  particular 
purpose,  e.g.,  property  devoted  to  the  purpose  of  maintaining  buildings 
belonging  to  and  held  together  with  a  chapel :  Be  St.  John's  Street  Wesleyan 
Chapel,  Chester,  [1893]  2  Ch.  618 ;  and  permanently  invested  voluntary 
contributions  do  not  form  an  endowment :  Clergyman's  Widows,  &c.  Char. 
V.  Sutton,  27  Beav.  651 ;  29  L.  J.  Ch.  393 ;  and  the  expression  "  income 
of  any  endowment  "  means  prima  facie  the  income  of  any  invested  funds, 
whether  held  upon  any  special  trust  or  for  the  general  purposes  of  the 
charity ;  but  bequests  and  donations  made  for  the  general  purposes  of  a 
charity  partly  maintained  by  voluntary  subscriptions,  and  lawfully 
applicable  as  income  consistently  with  the  terms  of  the  gift,  are,  whether 
invested  by  the  governing  body  or  not,  exempt  from  the  jurisdiction  of 
the  Commrs :  Se  Clergy  Orphan  Corpn.,  [1894]  3  Ch.  145,  C.  A. ;  and  see 
Re  Gilchrist  Educational  Trust,  [1895]  1  Ch.  367 ;  Re  The  Church  Army, 
A.  O.  V.  The  Church  Army,  1906,  W.  N.  73  ;  A.  O.  v.  Mathieson,  [1907] 
2  Ch.  383  ;  Re  Society  for  Training  Teachers  of  the  Deaf  and  Whittle's 
Contract,  [1907]  2  Ch.  486 ;  Re  Wesleyan  Methodist  Chapel  in  South  Street, 
Wandsworth,  [1909]  1  Ch.  454. 

And  a  legacy  given  generally  to  a  charity,  unendowed  and  supported 
partly  by  voluntary  contributions,  is  not  within  the  Act :  Re  Wilson, 
19  Beav.  594. 

A  charity  is  not  wholly  maintained  by  voluntary  contributions,  if  it 
possess  land  from  which  it  derives  benefit  even  though  it  produces  no  actual 
income :  A.  O.  v.  Mathieson,  [1907]  2  Ch.  383,  but  see  Re  Society  for  Training 
Teachers  of  the  Deaf  and  Whittle's  Contract,  [1907]  1  Ch.  486. 

Land  purchased  out  of  moneys  arising  from  voluntary  contributions  of 
members  of  a  society  legally  apphcable  thereto ;  and  land  purchased  by 
a  city  ward  for  a  ward  charity  school  unendowed,  and  maintained  by 
voluntary  contributions,  are  witliin  the  section,  and  may  be  sold  without 
the  consent  of  the  Commrs :  Roijal  Society  of  London  v.  Thompson,  17 
Ch.  D.  407  ;  Finnis  to  Forbes  (No.  2),  24  Ch.  D.  591  ;  sup.  p.  1275.  Govern- 
ment grants  and  contributions  by  boards,  boards  of  guardians;  and  other 
public  authorities  to  an  industrial  school  are  not  "  voluntary  contributions  " 
within  sect.  62  :  Re  Stockport  Ragged,  tbc.  ScJiool,  [1898]  2  Ch.  687,  C.A. 

Land  purchased  by  a  City  ward  out  of  their  common  moneys  for  providing 
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a  watohhouse  and  suitable  rooms  for  the  business  and  custody  of  the 
records  of  the  ward  was  held  not  to  be  impressed  with  a  charitable  trust 
within  the  Acts  :   Finnis  to  Forbes  (No.  1),  24  Ch.  D.  587. 

An  endowment  for  Minor  Canons  of  a  Cathedral  Church,  which  is  not 
part  of  the  capitular  estates  or  under  the  control  of  or  held  in  trust  for 
the  Dean  and  Chapter,  is  not  an  endowment  of  the  Cathedral  Church  so 
as  to  be  exempt  under  this  section,  even  though  the  endowment  has  the 
effect  of  reUeving  the  capitular  estates :  Re  Dod's  Charity,  [1905]  1  Ch. 
442. 

"  Endowment "  is  also  defined  by  sect.  66 ;  as  to  the  effect  of  the 
definition,  see  Clergymen's  Widows,  <Scc.  Char.  v.  Sultan,  27  Beav.  665  ; 
Tudor,  Char.  663,  569,  670. 

The  fact  that  an  absolute  discretion  is  given  to  the  trustees  as  to  the 
mode  of  application  of  a  fund  for  the  benefit  of  a  charity  will  not  prevent  the 
bequest  from  being  an  endowment  witliin  sect.  66  :  Re  Gilchrist  Educational 
Trust,  [1896]  1  Ch.  367. 

By  sect.  63,  the  exempted  charities  may  petition  the  Commrs  to  have  the 
benefit  of  the  Act. 

A  governing  body  presenting  a  petition  must  be  duly  constituted : 
HamilUm  v.  Spottiswoode,  15  W.  R.  118  ;  36  L.  J.  Ch.  61. 

By  sect.  64,  and  18  &  19  V.  o.  124,  s.  46,  any  charity,  exempted  or  not, 
may  refer  its  disputes  to  the  arbitration  of  the  Board. 

Sect.  65  provided  for  vesting  the  legal  estate  in  lands  held  by  municipal 
corps. ;  but  this  section  was  repealed  by  the  Municipal  Corps.  Act,  1882 
(45  &  46  V.  c.  50),  and  is  replaced  by  sect.  133  of  that  Act. 

A  sole  trustee  of  a  charity  fund,  with  power  to  revoke  the  trusts  and 
dispose  of  the  fund,  is,  until  such  revocation,  liable  to  be  called  on  to  account 
by  the  Charity  Commrs  :   Re  Tamworth  Sch.,  3  Ch.  543. 

As  to  the  Court  enforcing  orders  of  the  Commrs,  see  S.  G.  and  Charitable 
Trusts  Act,  1863,  s.  14;  1855,  s.  9  ;  1860,  s.  20;  and  Forms  9,  10,  11, 
sup.  pp.  1273,  1274. 

CHAKITABLB   TRUSTS   AMENDMENT  ACT,    1865. 

By  18  &  19  V.  c.  124,  ss.  6 — 9,  the  powers  of  the  Board  to  inquire  into  Additional 
charities  are  extended  ;  and  sects.  61  and  64  of  the  previous  Act,  and  other  powers, 
details,   amended.     Colleges   may   be   compelled  to   make  discovery   of 
endowments  of  which  they  are  trustees  :   Re  Meyricke  Fund,  13  Eq.  269  ; 
7  Ch.  500. 

By  sects.  10,  13,  power  is  given  to  the  Board  to  apportion  parochial  Paroch'al 
charities  under  £30  a  year,  after  division  of  parishes,  and  with  separate  charities, 
trustees :   v.  sup.  p.  1247,  Form  7,  and  notes,  lb. 

By  sects.  16,  29,  38,  39,  power  is  given  to  acting  trustees  to  grant  leases  Sales,  leases, 
and  create  charges  ;  but  by  sect.  29  no  sale,  mortgage,  charge,  or  lease  in  mortgages, 
reversion  after  more  than  three  years,  or  for  a  fine,  or  for  more  than  twenty- 
one  years,  is  to  be  made  without  the  authority  of  Parliament  or  of  the 
Court,  or  the  approval  of  the  Board.  Semhle,  this  does  not  enable  the 
Commrs  to  give  effect  to  contracts  made  before  the  Act :  Moore  v.  Clench, 
1  Ch.  D.  447. 

As  to  the  effect  of  sect.  38,  see  Parish  of  Sutton  to  Church,  26  Ch.  D.  173.  Exchange, 

By  sects.  32,  35,  38,  the  Board  may  authorize  payment  for  equality  of  partition, 
exchange  or  partition. 

By  sects.  33,  34,  38,  power  is  given  to  ascertain  lands  charged  with  rents 
in  favour  of  charities.  By  sect.  39,  the  Board  may  approve  schemes  for 
letting. 

By  sect,  40,  the  Board  may  direct  taxation  of  charity  costs.  Taxation  ot 

costs. 

CHAKITABLB   TEUSTS   ACT,    1860. 

By  23  &  24  V.  e.  136,  s.  2,  power  was  given  to  the  Board  to  act  as  a  Court  Administra- 
of  admon,  and  to  make  orders  in  cases  as  to  appointment  or  removal  of  *''°°" 
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trustees,  schoolmasters,  mistresses,  or  other  officers,  assurance,  transfer, 
payment,  or  vesting  of  property,  &c.,  which  could  previously  have  been 
made  in  Chambers  under  16  &  17  V.  c.  137,  ss.  28—30,  sup.  p.  1278 :  see 
also  Re  Burnham  Nat.  Sch.,  17  Eq.  241 ;  et  sup.  p.  1264. 

Under  this  section,  orders  are  usually  made  by  the  Board  ;  but  by  sect.  4 
they  cannot  make  any  order — (a)  as  to  any  charity,  the  gross  income  of 
virhich  exceeds  £50  besides  the  value  of  land  or  buildings  in  hand,  except  on 
the  apphcation  of  a  majority  of  the  trustees  ;  nor  (6)  remove  a  trustee  on 
account  of  his  religion ;  nor  (c)  in  contentious,  &c.  cases  which  they  may 
think  more  fit  to  be  decided  by  a  judicial  Court  (sect.  5) ;  as  to  which,  see 
Be  Hackney  Char.,  12  W.  R.  1129  ;  13  W.  R.  398  ;  34  L.  J.  Ch.  169  ;  Re 
Burnham  Nat.  Sch.,  17  Eq.  241 ;  (d)  nor  can  they  try  questions  of  title,  &c., 
between  a  charity  and  an  adverse  claimant. 

By  sect.  13,  magistrates  are  empowered,  under  an  order  of  the  Board,  to 
give  possession  of  charity  buildings  or  property  held  over  by  any  master  or 
nvistress,  officer,  or  recipient  of  charity. 

By  sect.  14,  a  future  master  or  mistress  of  an  endowed  school,  except  a 
grammar  school,  may,  after  due  notice,  be  removed  by  a  majority  of 
trustees,  with  the  subsequent  approval  of  the  Board,  and  with,  in  certain 
cases,  the  visitor's  consent. 

By  sect.  16,  any  sale,  exchange,  partition,  mortgage,  lease  or  other  dis- 
position by  two-thirds  of  the  trustees,  duly  convened,  was  to  have  the  same 
legal  effect  as  if  made  by  all  the  acting  trustees  and  the  official  trustee  : 
but  see  now  32  &  33  V.  c.  110,  ss.  12,  17;  and  sup.  p.  1255. 

By  25  &  26  V.  o.  112,  no  provision  in  any  Act  of  Parliament  or  order 
of  the  Court  of  Chancery  as  to  the  appointment,  &c.  of  trustees,  &c.,  with 
approval,  &c.  of  the  Court,  shall  (unless  by  express  direction)  exclude  the 
jurisdiction  of  the  Commrs. 

When  once  a  formal  application  for  a  scheme  under  the  Act  has  been 
made  to  the  Commrs  their  jurisdiction  attaches  absolutely,  and  the  applica- 
tion cannot  be  withdrawn  :  Re  Poor^s  Lands  Charity,  Bethnal  Green,  [1891] 
3  Ch.  400. 

By  sect.  10,  the  Board's  jurisdiction  extends  to  charities  vested  in 
corporations. 

By  sects.  8,  9,  appeals  under  the  Act  were  to  be  brought  in  Chancery : 
see  Re  Hackney  Char.,  sup.,  and  Exp.  Nicholls,  Re  Poole's  Char.,  4  D.  J.  & 
S.  588  ;  and  see  Chant.  T.  Act,  1853,  s.  40 ;  Re  Donington  Church  Estate, 
6  Jur.  N.  S.  290 ;  8  W.  R.  301. 

And  by  the  Charit.  T.  Act,  1869  (32  &  33  V.  c.  110),  s.  10,  appeals  may 
be  presented  in  the  case  of  all  charities  by  the  same  persons  only  as  in  the 
case  of  a  charity  the  gross  annual  income  of  which  does  not  exceed  £50 
(i.e.,  in  effect,  only  by  the  A.  G.,  or  a  person  authorized  by  him,  or  by  the 
Charity  Commrs) ;  and  by  sect.  11,  twenty-one  days'  notice  of  appeal  must 
be  given  to  the  A.  G.  For  form  of  application  to  A.  G.  for  leave  to  appeal, 
see  D.  C.  P.  1059. 


CHABITABLE   TETJSTS  ACT,    1869. 

By  32  &  33  V.  c.  110,  powers  are  given  to  the  Board  as  to  what  may  be 
inserted  in  their  orders,  giving  notice  of  their  discharging  them  when  made 
by  mistake,  and  as  to  their  form  and  effect. 

By  sect.  14,  charities  exempted  from  the  operation  of  the  Charit.  T.  Acts 
(see  16  &  17  V.  c.  137,  ss.  62,  66 ;  18  &  19  V.  c.  124,  s.  49)  may  apply  to 
have  those  Acts,  or  any  provision  thereof,  extended  to  them. 

By  sect.  15,  the  powers  of  the  Board,  under  the  Charit.  T.  Acts,  1853, 
1869,  to  make  orders  for  removal  and  appointment  of  trustees,  vesting 
property,  and  the  establishment  of  schemes,  are  extended  to  buildings 
registered  and  hond  fide  used  as  places  of  meeting  for  public  worship. 

By  sect.  17,  the  16  &  17  V.  c.  137,  s.  63,  and  23  &  24  V.  c.  136,  s.  16,  are 
repealed. 
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As  to  Charity  Commrs  for  Ireland,  see  34  &  35  V.  c.  102,  and  the  statutes 
therein' referred  to. 

CHARITABLE  TRUSTEES  INCORPORATION  ACT,    1872. 

By  35  &  36  V.  c.  24,  s.  1,  the  Charity  Commrs  may,  on  the  application  of 
the  trustees  of  charities,  grant  them  a  certificate  of  incorporation,  consti- 
tuting them  a  body  corporate  ;  and  by  sect.  2,  the  charity  property  is  to 
vest  in  the  body  corporate. 

By  sect.  3,  the  application  must  be  in  writing  and  signed. 

By  sect.  4,  trustees  are  to  be  effectually  appointed  to  the  satisfaction  of 
the  Commrs  before  granting  the  certificate,  and  provision  is  made  for 
appointing  them  from  time  to  time  afterwards. 

By  sect.  5,  incorporation  is  not  to  affect  the  liabilities  or  duties  of  trustees, 
or  the  control  over  them  by  the  Commrs,  nor  (sect.  11)  the  vahdity  of 
contracts  which  would  otherwise  have  been  good. 

By  sect.  6,  the  certificate  is  conclusive  evidence  of  incorporation  ;  and 
sects.  7,  8,  9,  apply  to  keeping  a  record  of  applications,  fees  for  inspection, 
enforcing  orders  of  the  Commrg,  and  stamps  on  applications  and  certificates. 

By  sect.  10,  gifts  to  the  charity,  before  or  after  incorporation,  "  are  to  take 
effect  as  if  the  same  had  been  made  to  or  in  favour  of  the  incorporated  body 
or  otherwise  for  the  like  purposes." 

By  sect.  12,  payments  or  transfers  made  bond  fide  in  reliance  on  instru- 
ments executed  under  the  common  seal,  but  defective,  are  protected. 

TUs  Act  has  been  rarely  used,  as  the  same  effect  is,  it  is  said,  produced 
by  vesting  the  charity  property  in  the  official  trustees :  Tudor,  Char.  25, 
916. 

CITY   OF  LONDON  PAROCHIAL  CHARITIES  ACT,   1883. 

By  this  Act  (46  &  47  V.  c.  36),  the  Charity  Commrs  are  empowered  "  to 
inquire  into  the  nature,  tenure,  and  value  of  all  the  property  and  endow- 
ments "  of  certain  parochial  charities  of  the  City  of  London,  and  to  prepare 
schemes  for  "  the  future  application  and  management  of  the  charity  pro- 
perty and  endowments."  But  by  sect.  21,  no  scheme  is  to  affect  any  endow- 
ment originally  given  to  charitable  uses  less  than  fifty  years  before  the 
commencement  of  the  Act,  unless  the  governing  body  assent  to  the  scheme. 
By  sect.  39,  power  is  given  to  the  Commrs  to  direct  the  sale  of  any  part  of 
the  charity  property  upon  such  terms  and  conditions,  and  to  such  pur- 
chasers, as  they  may  think  fit ;  and  the  trustees  for  the  time  being  of  such 
property  are  thereupon  to  effect  such  sale.  By  sect.  48,  a  new  corporate 
governing  body,  to  be  called  "  The  Trustees  of  the  London  Parochial 
Charities,"  is  to  be  established,  with  perpetual  succession  and  a  common 
seal. 

By  sect.  10  of  the  Act,  any  person  claiming  any  vested  interest  not  duly 
recognized  by  the  Commrs,  or  alleging  that  any  property  which  the  Commrs 
have  determined  to  be  charity  property  within  the  Act  is  not  charity  pro- 
perty, may  apply  to  the  High  Court  of  Justice,  by  petition  or  summons, 
asking  for  a  declaration  as  to  his  right.  The  Commrs  may  appear,  and 
the  decision  of  the  Judge  is  to  be  final,  unless  special  leave  to  appeal  is 
given. 

The  expression  "  charity  property  "  includes  all  property  held  for  the 
benefit  of  a  parish  :  Re  St.  Botolph,  35  Ch.  D.  142  ;  and  see  Re  8t.  Alplmge, 
London  Wall,  59  L.  T.  614 ;  Re  St.  Bride's,  35  Ch.  D.  147,  n. ;  Re  St. 
Nicholas  Aeons,  60  L.  T.  532  ;  e.g.,  an  advowson  vested  in  trustees  for  the 
benefit  of  a  parish,  and  a  vicarage  held  on  the  same  trusts  :  Re  St.  Stephen, 
Goleman  Street,  39  Ch.  D.  492  ;  but  the  gift  of  an  advowson  upon  trust  to 
present  a  fit  and  proper  person,  &c.  creates  no  trust  at  all,  for  there  is  no 
c.  q.  t. :  Re  Church  Patronage  Trust,  Laurie  v.  A.  0.,  [1904]  2  Ch. 
643,  C.  A.  As  to  the  meaning  of  "  vested  interest,"  see  Re  St.  John, 
Evangelist,  59  L.  T.  617 ;  Re  St.  Alphage,  sup. ;  Re  St.  Edmund  King  and 
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Martyr,  60  L.  T.  622.  As  to  costs  of  payment  of  moneys  out  of  Court, 
and  service  on  parties  bound  by  the  scheme  of  the  Commrs,  see  Ee  St. 
Alban's,  Wood  Street,  66  L.  T.  51, 

CHARITABLE   TBTTSTS   ACT,    1887. 

This  Act  (50  &  51  V.  c.  49)  makes  provision  for  the  appointment  of 
assistant  Commrs  (sects.  2,  3),  and  as  to  the  appointment  and  powers  of  the 
official  trustees  of  charity  funds  and  the  official  trustee  of  charity  lands 
(sects.  4,  5).  The  keeping  of  the  banking  and  other  accounts  of  the  official 
trustees,  and  conduct  of  their  business,  are  now  governed  by  Treasury 
regulations  made  under  this  Act. 

CHAKITABLE   TBUSTS   (EECOVEBY)   ACT,    1891. 

By  this  Act  (54  V.  c.  17,  s.  3)  the  Charity  Commrs  are  empowered,  with 
the  sanction  of  the  A.  G.,  to  institute  any  action,  petition,  or  other  proceed- 
ings on  behalf  of  any  charity  for  the  recovery  of  any  property  the  gross 
annual  income  of  which  does  not,  in  the  opinion  of  the  Board,  exceed  £20  a 
year.  The  Act  provides  (sect.  5)  for  the  mode  of  procedure  by  the  Board, 
and  the  making  of  rules  of  Court  (sect.  6).  Printed  reports  of  the  Charity 
Commrs  appointed  under  58  G.  HI.  c.  91,  and  other  Acts  for  inquiring  into 
charities,  are  to  be  admissible  as  prima  facie  evidence  on  notice  given  ;  and 
where  any  yearly  or  other  periodical  payment  has  been  made  in  respect  of 
any  land  to  or  for  the  benefit  of  any  charity  or  charitable  purpose  for  twelve 
consecutive  years,  such  payment  is  to  be  prima  facie  evidence  of  the  liabiUty 
of  the  land  to  such  yearly  or  periodical  payment,  and  no  proof  of  the  origin 
of  such  payment  shall  be  necessary  (sect.  5). 

Proceedings  by  the  Board  under  the  Act  may  be  commenced  by  originat- 
ing summons  (Rules  commencing  14th  June,  1892,  r.  2) ;  the  Board  are  to 
be  deemed  to  represent  all  parties  interested  in  the  charity,  and  the  charity 
trustees,  official  trustee  of  charity  lands,  or  official  trustees  of  charitable 
funds  are  not  to  be  made  parties  unless  the  Court  {i.e.,  Ch.  Div.,  r.  1)  or  a 
Judge  otherwise  orders  (r.  3  ;  and  as  to  notice  to  be  given  under  sect.  5,  see 
r.  4).  Orders  for  production  or  discovery  against  the  Board  are  not  to  be 
made  upon  their  secretary  (r.  5).  Por  forms  under  the  Act,  see  D.  C.  F. 
1061,  1062. 

CHAEITY  INQUmiES   (EXPENSES)   ACT,    1892. 

By  this  Act  (55  &  56  V.  c.  15)  councils  of  counties  or  county  boroughs  are 
authorized  to  contribute  to  the  expenses  of  charities  appropriated  in  whole 
or  in  part  for  the  benefit  of  their  county  or  county  borough. 


Section  III.— Setting  aside  Leases— Accoxtnt  op  Charity 

Pkopbety. 

1.  Mode  of  Letting  declared  Improper— Inquiry  as  to  Property— 
What  steps  proper  to  set  aside  Leases  and  recover  past  Rents- 
Condition  of  School— Master's  Income. 

Declare  that  the  mode  hitherto  practised  of  letting  and  granting 
the  estates  of  the  charity  &c.,  at  inadequate  rents  and  for  fines  is 
improper,  and   ought   to  be  discontinued ;    And    order  that   the 
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following  inquiry  be  made,  that  is  to  say,  1 .  An  inquiry  (in  whom, 
and  how,  the  legal  estate  in  the  charity  is  vested,  and)  of  what 
the  charity  property  consists,  and  what  is  its  present  rental  and 
real  annual  value,  and  by  whom,  and  under  what  lease  or  leases, 
the  same  is  held,  and  whether  any  and  what  proceedings  ought  to  be 
taken  for  setting  aside  such  leases,  or  any  and  which  of  them,  or  for 
recovering  any  and  what  past  rents  of  the  properties  therein  con- 
tained, or  with  respect  to  the  fines  taken  thereon,  and  what  is  the 
present  state  and  condition  of  the  school  &c.,  and  what  has  been  the 
income  received  from  the  school  lands  by  the  Deft  since  he  was 
appointed  master  of  the  said  school,  and  what  is  the  probable  amount 
which  would  have  been  received  for  fines  on  leases  of  the  said  lands 
in  the  next  two  years,  if  the  mode  of  letting  hitherto  practised  had 
been  continued. — Reserve  consideration  of  scheme. — Adjourn  &c. — 
A.G.Y.  Daniel,  M.  R.,  19  July,  1851,  A.  1257. 

And  see  A.  G.  v.  Waxchandlers'  Co.,  L.  R.  6  H.  L.  1. 


2.  Inquiries  as  to  Church  Property  and  Leases — Churchwardens 

to  he  served. 

"  Order  that  the  following  &c. : — 1.  An  inquiry  of  what  messuages, 
lands,  and  tenements  the  G.  church  property  in  the  pleadings  men- 
tioned consists,  and  to  what  trusts  each  and  every  part  thereof  is 
subject ;  2.  An  inquiry  whether  any  and  what  part  thereof  is  let, 
and  to  whom  and  under  what  leases,  and  what  is  the  annual  value 
of  the  property  comprised  in  each  lease  ;  3.  An  inquiry  whether  any 
and  what  proceediags  should  be  taken  for  setting  aside  any  and 
which  of  the  leases  of  the  said  charity  estates  and  property ;  " 
Liberty  to  propose  a  scheme  ;  And  the  chuichwardens  of  the  parish 
are  to  be  served,  and  to  be  at  liberty  to  appear. — A.  G.  v.  Salkeld, 
M.  R.,  1  March,  1853,  A.  597.    And  see  Form  6,  p.  1246. 

For  order  for  compensation  for  improvement  on  setting  aside  charity 
sales  or  leases,  see  A.  0.  v.  Kerr,  3  Beav.  427,  n. ;  2  Beav.  420. 

Tor  order  as  to  the  interest  of  a  charity  in  an  estate  partly  purchased  with 
the  charity  funds,  see  A.  O.  v.  Corp.  Newcastle,  5  Beav.  318. 

For  inquiry  under  the  52  G.  III.  c.  101,  whether  a  sale  was  for  the  benefit 
of  the  charity,  and  if  not,  as  to  repairs,  see  Re  Parkes,  12  Sim.  332. 


3.  Order  to  taJce  Proceedings  to  set  aside  Improper  Leases  of  Charity 

Estates. 

Order  that  the  Petr  be  at  liberty  to  take  such  proceedings  as  he 
may  be  advised,  either  at  law  or  in  equity,  against  the  respective 
lessees  and  tenants  of  the  charity  property,  for  setting  aside  the 
several  leases  thereof,  or  obtaining  immediate  possession. — A.  G.  v. 
Salkeld,  M.  R.,  8  July,  1854,  A.  1269. 
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4.  Judgment  setting  aside  Lease. 

Declare  that  the  lease  dated  &c.,  of  the  charity  lands  in  the  plead- 
ings mentioned,  called  the  H.,  for  the  term  of  99  years,  granted  in 
pursuance  of  the  agreement  dated  &c.,  is  void,  and  order  and  adjudge 
the  same  accordingly ;  And  it  is  ordered  that  the  Defts  do  deliver 
up  the  said  lease  to  the  relators,  M.  and  A.,  churchwardens  of  the 
said  parish  of  E.  M.,  to  be  cancelled  ;  And  it  is  ordered  that  the  Defts 
B.  and  H.,  do  deliver  up  possession  of  the  said  charity  lands,  with 
the  appurtenances,  and  all  other  the  premises  comprised  in  the  said 
lease,  to  the  said  M.  and  A.,  as  such  churchwardens  as  aforesaid  ; 
And  it  is  ordered  that  the  following  account  be  taken,  that  is  to  say, 
1.  An  account  of  the  rents  of  the  said  lands  and  premises  accrued 
due  since  &c.,  and  which  have  been  received  by  the  Defts,  or  by  any 
other  person  or  persons,  by  their  or  either  of  their  order,  or  for  their 
or  either  of  their  use,  and  in  case  it  shall  appear,  upon  taking  the  said 
account,  that  the  Defts,  or  any  or  either  of  them,  have  been  in  the 
occupation  of  any  part  of  the  said  lands  and  premises  since  &c.,  or 
if  it  cannot  be  ascertained  what  rents  have  been  received  in  respect 
of  such  lands,  the  Defts  are  to  be  charged,  in  taking  the  said  account, 
according  to  a  valuation  to  be  set  thereon,  having  regard  to  what  is 
a  reasonable  rent  to  be  paid  by  the  Defts  during  such  time  ;  And  it 
is  ordered  that  the  Defts  be  charged  therewith. — Order  for  payment, 
and  inquiry  as  to  and  delivery  of  "  deeds,  documents,  books,  accounts, 
evidences,  or  writings  belonging  to  the  said  lands,"  and  as  to  costs. — 
A.  G.  V.  Sir  G.  H.  F.  Berkeley  and  Wife  and  Lord  Hoiham,  M.  E., 
12  June,  1823,  A.  1913  ;  S.  C,  suh  nom.  A.  G.  v.  Hoiham,  T.  &  E. 
220,  221. 


5.  The  like — where  a  House  which  the  Minister  had  a  Right  to 
occupy  has  been  Leased  without  his  Sanction. 

Declaee  that,  having  regard  to  the  declaration  of  trust  contained 
in  the  indenture  dated  &c.,  in  the  pleadings  mentioned,  the  agree- 
ment for  a  lease,  dated  &c.,  in  the  pleadings  mentioned,  to  the 
Deft  I.,  was  improperly  made,  and  ought  to  be  set  aside  and  be 
delivered  up  to  be  cancelled,  and  order  and  adjudge  the  same  accord- 
ingly ;  And  it  is  ordered  that  the  Deft  I.,  do  on  or  before  &c.,  deliver 
up  possession  of  the  house  in  the  pleadings  mentioned  to  the  Pits 
&c.,  as  trustees  of  the  said  indenture. — ^Deffcs  to  pay  Pits'  costs. — 
Ward  V.  Hipwell,  V.-C.  S.,  12  March,  1862,  B.  533  ;  S.  G.,  3  GifE.  547  ; 
8  Jur.  N.  S.  666. 

For  order  restraining  minister,  who  had  been  duly  dismissed,  from 
officiating,  &c.,  see  Cooper  v.  Oordon,  V.-C.  S.,  28  May,  1869,  A.  1400,  sup. 
Vol.  I.  p.  709 ;  8.  C,  8  Eq.  249. 
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6.  College  declared  Trustee — Increased  Income  apportioned  amongst 

the  Charities. 

[Property  then  producing  £250  per  annum  was  given,  as  to  £243  :  145.  8d., 
among  certain  specified  objects,  and  as  to  the  remainder  (£6 :  5«.  M.) 
testator's  will  was  that  it  should  be  from  time  to  time  bestowed  in  such 
charitable  uses  as  "  my  supervisors  shall  think  fit."] 

"  Declare  that  the  lands  and  funds  now  in  the  possession  of  the 
college  as  trustees  or  supervisors  of  P.'s  will,  except  &c.,  are  subject 
to  the  trusts  of  the  said  will,  and  that  the  schoolhouse  and  other 
houses  situate  in  F.,  together  with  the  income  arising  from  such  part 
thereof  as  shall  not  be  occupied  for  the  purposes  of  the  school,  and  the 
lodgings  of  the  master  and  usher,  are  applicable  exclusively  to  the 
purposes  of  the  said  will. — Inquiry  what  the  property,  other  than 
the  property  in  F.,  now  consists  of,  and  in  whom  the  same  is  now 
vested. — Declare  that  the  whole  income  of  such  property,  after 
setting  apart  a  proper  sum  to  answer  contingencies,  ought  to  be 
divided  amongst  the  several  objects  mentioned  in  the  said  will ;  and 
that,  ia  the  distribution  of  the  income  among  such  objects,  the 
master  and  fellows  are  entitled  to  apply,  to  such  charitable  objects 
as  they  think  fit,  such  share  of  the  said  income  as  shall  bear  to  the 
whole  thereof  the  same  proportion  as  the  sum  of  £6  :  5s.  id.  bears  to 
the  sum  of  £250." — Reference  to  approve  scheme,  Form  1,  sup.  p. 
12U.—A.  G.  V.  Caius  Coll.,  M.  E.,  31  May,  1837,  A.  631 ;  2  Keen, 
150,  170. 

For  decree  declaring  a  city  co.  trustees  of  devised  lands  for  a  school, 
and  directing  a  scheme,  see  A.  O.  v.  Skinners'  Co.,  L.  C,  22  Nov.  1821,  A. 
1249  ;  Jac.  629  ;  2  Russ.  425  ;  and  for  the  order  on  further  consideration 
declaring  the  co.  entitled  beneficially  to  the  surplus  rents  of  other  property, 
after  making  certain  payments  to  almsmen,  &c.,  and  for  repairs,  8.  C, 
3  April,  1827,  A.  1241  ;   2  Euss.  447. 

For  declaration  that  the  whole  estate  was  given  for  charitable  purposes, 
including  increased  rents,  that  a  certain  piece  of  land  was  part  of  the 
charity  lands,  and  that  the  boundary  thereof  ought  to  be  ascertained,  and 
the  rents  apportioned,  see  A.  O.  v.  Waxchandlers'  Co.,  L.  R.  6  H.  L.  14. 

NOTES. 

SETTING   ASIDE   LEASES   OF   CHAEITY   ESTATES. 

The  right  of  the  A.  G.  to  question  an  improvident  lease  was  barred  after  Improvident 
twenty  years  by  the  Real  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27)  lease, 
(now  twelve  years  :  R.  P.  L.  Act,  1874  (37  &  38  V.  c.  57),  s.  1) :  Magd.  Coll. 
Ox.  V.  A.  0.,  6  H.  L.  C.  189  ;  26  L.  J.  Ch.  620  ;  3  Jur.  N.  S.  675  ;  A.  G.  v. 
Davey,  4  D.  &  J.  136,  reversing  S.  C,  19  Beav.  521 ;  A.  Q.  v.  Payne,  27 
Beav.  168  ;  Magd.  Hasp.  v.  Knoits,  4  App.  Ca.  324 ;  but  if  a  tenancy  has 
been  created  by  payment  of  rent,  the  statute  does  not  run  until  the  last 
payment :  8.  O.  ;  Bunting  v.  Sargent,  13  Ch.  D.  330 ;  and  the  poor  of  a 
parish  are  a  "  class  of  persons  "  within  the  meaning  of  the  Act :  Tudor,  234  ; 
and  see  A.  G.  v.  Bristol,  2  J.  &  W.  321. 

In  A.  G.  V.  Pretyman,  8  Beav.  316,  leave  was  given  to  the  lessee,  not  a 
party,  to  attend  the  inquiry  whether  proceedings  should  be  taken  for 
setting  aside  the  lease. 

The  burden  of  proving  a  charity  lease  fair  lies  on  the  lessee ;  and  a 
husbandly  lease  of  charity  lands  for  ninety-nine  years  at  a  fixed  rent  cannot 
stand  :  A.  G.  v.  Hall,  16  Beav.  388. 
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Improve- 
ments. 


BuUding 


Corporations. 


Other 

instances  of 
Betting  aside. 


Term  of 


On  setting  aside  a  lease  by  trustees  of  a  charity,  the  Court  directs  it  to  be 
cancelled  in  toto,  and  will  not  reserve  to  the  lessee  the  benefit  of  the  cove- 
nants :  A.  O.  V.  Morgan,  2  Russ.  306. 

Allowances  will  be  made  for  lasting  improvements :  A.  O.  v.  Gains,  11 
Beav.  63  ;  but  improvements  cannot  be  allowed  for  without  an  account  of 
back  rents  :  A.  0.  v.  Magd.  Coll.,  18  Beav.  223,  255 ;  v.  Davey,  19  Beav. 
521. 

And  the  account  being  carried  back  to  the  accruer  of  Deft's  title,  im- 
provements were  allowed  for  from  that  time,  and  no  costs :  8.  O.  And 
see  A.  0.  v.  Waicchmdkrs'  Co.,  L.  R.  6  H.  L.  1. 

In  Jones  v.  Powell,  4  Beav.  96,  trustees  of  an  underlease  of  charity 
property  were  authorized  to  apply  to  Parliament  for  compensation  clause 
in  Street  Improvement  Act. 

As  to  building  leases  of  charity  property,  see  A.  0.  v.  Foord,  6  Beav.  288  ; 
Re  Gross,  27  Beav.  592 ;  and  as  to  leases  of  charity  lands,  A.  G.  v.  Kerr, 
2  Beav.  420 ;  3  Beav.  427,  n.,  sup.  p.  1285 ;  v.  S.  Sea  Co.,  4  Beav.  453  ; 
V.  Pargeter,  v.  Foard,  6  Beav.  150,  288  ;  v.  Glyn,  12  Sim.  84 ;  v.  Pilgrim, 
12  Beav.  57  ;  v.  WyggesUm  Hasp.,  lb.  113. 

A  scheme  settled  in  1856  was  amended  by  striking  out  a  clause  as  to 
granting  building  leases  with  the  consent  of  the  Commrs  for  ninety-nine 
years  absolute,  or  for  twenty- one  years  with  a  covenant  for  perpetual 
renewal  on  payment  of  fine,  leaving  the  granting  of  leases  to  be  governed 
by  the  Charitable  Trusts  Act,  1853,  s.  21 :  Be  Henry  Smith's  Char.,  20  Ch.  D. 
616,  C.  A. 

Trustees  of  a  charity  were  allowed  to  grant  leases  according  to  a  model 
form  appended  to  the  order  without  reference  to  Chambers :  A.  G.  v. 
Christ  Church,  Oxford,  3  GifE.  514. 

A  Corp.  may  sue  to  set  aside  transactions  fraudulent  against  it,  though 
effected  in  its  name  by  members  of  the  governing  body,  and  the  right  is  not 
affected  by  the  A.  G.  also  having  power  to  call  them  in  question  :  A.  G.v. 
Wilson,  C.  &  Ph.  1. 

As  to  the  liability  of  a  municipal  corp.  to  compensate  for  a  charity  estate 
alienated,  and  to  account  for  the  rents,  see  A.  G.  v.  East  Retford,  2  My.  &  K. 
35  ;  v.  Corp.  of  Leicester,  9  Beav.  546,  a  case  of  a  new  municipal  corp. ;  and 
as  to  costs,  8.  C. ;  and  their  duty  to  give  every  information,  A.  G.  v.  East 
Retford,  sup.  ;  but  the  form  of  the  decree  was  not  approved  in  A.  G.  v. 
Carp,  of  Newark,  1  Ha.  398. 

Where  the  minister  had  the  option  of  occupying  a  house,  a  lease  of  it 
without  his  sanction  was  set  aside  with  costs  :  Ward  v.  Hipwell,  3  Gift.  547  ; 
8  Jur.  N.  S.  666  ;  et  sup.  Form  5. 

A  conveyance  by  the  trustee  of  a  private  chapel  to  the  Church  Building 
Commrs  was  set  aside  as  a  breach  of  trust  after  consecration  and  assign- 
ment of  a  district :  A.  0.  v.  Bp.  of  Manchester,  3  Eq.  436 ;  but  a  power  in  a 
majority  of  the  trustees  to  transfer  the  school  to  a  school  board  was  no 
objection  to  the  exercise  by  the  Charity  Commrs  of  their  power  to  appoint 
new  trustees :  Re  Burnham  Nat.  8ch.,  17  Eq.  241. 

A  lease  of  land  to  parish  ofScers  to  enable  them  to  perform  their  statutory 
obligations  by  providing  a  workhouse  is  a  lease  for  a  charitable  use,  and 
the  Poor  Law  Amendment  Act,  1844  (7  &  8  V.  c.  101),  s.  73,  only  cures 
defect  of  enrolment  in  such  a  case  :   Webster  v.  Southey,  36  Ch.  D.  9. 

A  charitable  society  incorporated  by  statute  is  a  hospital  within  13  Eliz. 
c.  10,  and  cannot  grant  a  lease  for  more  than  twenty-one  years,  and  such 
lease  is  void  ab  initio  and  not  merely  voidable :  Magdalen  Hospital  v. 
Knotta,  4  App.  Ca.  324 ;  affirming,  8  Ch.  D.  709,  C.  A. 

A  direction  to  lease  to  wife's  kindred  for  ever  at  two-thirds  of  true  value 
was  held  void  as  a  perpetuity,  and  the  charity  took  discharged  of  it :  A.  G. 
V.  Greenhill,  33  Beav.  193  ;  9  Jur.  N.  S.  1307  ;  3  New  Rep.  236  ;  and  see 
A.  G.  v.  Abp.  York,  17  Beav.  495. 

Leases  of  charity  lands  cannot  be  made  in  reversion  after  more  than 
three  years,  nor  on  a  fine,  nor  for  lives,  nor  for  more  than  twenty-one  years. 
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without  the  authority  of  Parliament,  or  of  the  Court,  or  the  sanction  of  the 
commrs  :  Charit.  T.  Amendment  Act,  1855  (18  &  19  V.  o.  124),  s.  19 ;  and 
covenants  to  renew,  so  as  to  exceed  the  proper  term,  are  void ;  and  see 
13  Eliz.  c.  10 ;   14  Eliz.  c.  11 ;   18  Ehz.  c.  11 ;  Tudor,  Char.  284. 

This  does  not  apply  to  leases  under  a  scheme  or  special  power  (sect.  39), 
nor,  semble,  to  contracts  made  before  the  Act :  Moore  v.  Clench,  1  Ch.  D. 
447. 

A  lease  for  more  than  twenty-one  years,  made  without  the  required 
consent,  does  not  enure  for  any  purpose,  but  is  absolutely  void :  Bp.  of 
Bangor  v.  Parry,  [1891]  2  Q.  B.  277. 

The  Court  refused  to  allow  future  renewals  on  beneficial  terms,  according 
to  previous  custom ;  but  regard  was  had  to  any  expenditure  by  lessees  on 
faith  of  renewal :  A.  O.  v.  St.  John's  Hospital,  Bath,  1  Ch.  92  ;  14  W.  R. 
237  ;  35  L.  J.  Ch.  207 ;  and  see  A.  G.  v.  Wyggeston  Hospital,  12  Beav. 
113. 

An  account  of  rents  wMch  have  been  misapplied  without  any  fraudulent  Account  of 
intention  will  not  be  carried  back :  S.  CO.,  A.  G.  v.  Newbury,  3  My.  &  K.  rents. 
647  ;  V.  Drapers'  Co.,  4  Beav.  67 ;  v.  Waxchandlers'  Co.,  L.  R.  6  H.  L.  14, 
23  ;  et  v.  inf. ;  Lewin,  1212  ;  and  as  to  the  Scotch  law,  Ld.  Adv.  v.  Drysdale, 
L.  R.  2  Sc.  368;  and  see  infra,  p.  1290. 

The  powers  conferred  by  the  Agricultural  Holdings  Act,  1908,  on  a  Agricultural 
landlord  in  respect  of  charging  the  land  are  not  to  be  exercised  by  trustees  Holdings  Act 
for  ecclesiastical  or  charitable  purposes  except  with  the  previous  approval  ^^^^ 
in  writing  of  the  Charity  Commrs,  or  the  Board  of  Education,  as  the  case 
may  require :  8  Edw.  VII.  c.  28,  s.  41. 

IMPKOPEE  ELECTION   OE   OBJECTS   OF  CHABITY. 

Objects  of  charity  selected  bona  fide,  but  on  an  erroneous  construction  of 
an  old  scheme,  were  not  removed  :  Re  Storie,  2  D.  F.  &  J.  529  ;  but  votes 
given  (after  notice)  to  an  unquaUfied  candidate  were  held  to  have  been 
thrown  away,  and  the  opposing  candidate  was  held  duly  elected :  Ether- 
ington  v.  Wilson,  20  Eq.  606  (reversed  on  the  main  point,  1  Ch.  D.  160,  C.  A., 
V.  inf.).  Secus,  where  no  express  notice  of  the  disqualification  was  given 
to  the  electors  :  Reg.  v.  Tewkesbury,  L.  R.  3  Q.  B.  629. 

Where  the  scheme  directed  a  competitive  examination,  and  preference, 
cceteris  paribus,  ■  to  sons  of  freemen,  an  election  of  the  son  of  a  freeman  in 
preference  to  a  candidate  who  had  passed  a  better  examination  was  set 
aside :  Re  Nettle's  Char.,  14  Eq.  434. 

"  A  parishioner  "  means  merely  a  person  occupying  premises  rated  to  the 
parish :  Etherington  v.  Wilson,  1  Ch.  D.  160,  C.  A. ;  and  see  Shaw  v. 
Thompson,  3  Ch.  D.  233 :  Lewin,  92  et  seq.,  633 ;  Tudor,  Char.  176  et  seq., 
335  et  seq. 

BREACH  OF  TRUST — ^REMOVING  TETJSTEES  OF  CHARITIES. 

The  holders  of  funds  as  to  which  certain  trusts  are  (by  statute)  to  arise 
upon  the  election  of  a  new  council,  not  yet  elected,  may  be  restrained  from 
committing  breaches  of  the  trusts,  though  infuturo,  and  from  imperilling 
the  funds  :  A.  G.  v.  Aspinall,  2  My.  &  Cr.  613. 

As  to  redress  against  trustees  of  charities  for  breaches  of  trust,  see  Lewin, 
Ch.  xxxi.  s.  4,  p.  1202  et  seq. 

New  trustees  of  a  dissenting  chapel,  appointed  at  the  instance  of  secedera, 
were  removed,  and  an  action  of  ejectment  restrained  :  Newsome  v.  Flowers, 
30  Beav.  461 ;   10  W.  R.  26,  et  sup.  Vol.  I.  p.  709. 

Trustees  of  a  chapel  will  be  removed  if  they  hold  opinions  contrary  to 
those  which,  under  the  trusts,  ought  to  be  taught  in  the  chapel :  A.  G.  v. 
Pearson,  3  Mer.  353,  409;  v.  Shore,  7  Sim.  309,  316;  and  see  A.  G.  v. 
Anderson,  57  L.  J.  Ch.  543,  550. 

A  trustee  who,  contrary  to  the  scheme,  was  lessee  of  part  of  the  land  was 
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ordered  to  give  up  his  lease  or  resign  the  trusteeship :  Foord  v.  Baker, 
27  Beav.  193. 

Objections  to  a  person  which  would  prevent  the  Court  from  appointing 
him  a  trustee  may  not  be  sufficient  ground  for  removing  him :  A.  0.  y. 
Clapham,  10  Ha.  613. 

Trustees  who  had  acted  bond  fide  were  not  removed,  though  they  had 
committed  great  errors  and  misapplied  the  funds  :  A.  0.  v.  Caitis  Coll.,  2 
Keen,  150 ;  and  as  to  not  interfering  with  the  will  of  the  founder  as  to 
trustees,  S.  C. 

Although  under  the  Municipal  Corps.  Act  {v.  inf.  p.  1291)  the  Court 
could  control  the  governors  of  a  corporate  charity  as  such,  it  had  no 
inherent  power  to  do  so,  but  could  always  do  so  "  so  far  as  they  are  to  be 
considered  trustees  of  the  revenue  "  :  A.  0.  v.  Oovs.  of  Foundling  IIosp., 
2  Ves.  J.  47  ;  Exp.  Kirhby  Ravensworth  Hosp.,  15  Ves.  314 ;  Mayor  of 
Colchester  v.  Lowten,  1  V.  &  B.  246 ;  or  when  making  a  fraudulent  use  of 
their  powers  as  visitors  or  governors  :  8.  G.  ;  and  might  divest  them  of 
their  trust  for  an  abuse  of  it :  A.  G.  v.  F.  Clarendon,  17  Ves.  491,  499. 

TAKING  AOCOTTNTS  AGAINST  CHARITY  TRUSTEES. 

As  to  the  A.  G.'s  power  to  sanction  a  compromise,  see  A.  O.  v.  Boucherett, 
25  Beav.  116  ;  and  as  to  carrying  back  accounts  against  the  trustees  of  a 
charity  who  have  misapplied  the  funds,  or  the  recipients  of  the  funds,  and 
arrangements  with  the  A.  G.,  see  A.  0.  r.  Corp.  of  Newbury,  3  My.  &  K. 
647  ;  V.  Brettingham,  3  Beav.  91  ;  v.  Pretyman,  4  Beav.  462 ;  v.  i)rapers' 
Co.,  4  Beav.  67  ;  6  Beav.  382  ;  10  Beav.  558  ;  Lewin,  1212,  and  as  to  costs 
and  useless  accounts,  see  8.  CC,  4  Beav.  71  ;  A.  G.  v.  Christ's  Hosp.,  lb. 
73  ;  V.  Shearman,  2  Beav.  104  ;  and  as  to  the  periods  for  directing  account 
of  back  rents,  v.  Davey,  19  Beav.  521. 

The  Court  will  not  make  trustees  who  have  acted  fairly  and  honestly,  but 
erroneously,  account  for  rents  received  before  information  filed  (writ 
issued) :  A.  G.  v.  Waxchandlers'  Go.,  L.  R.  6  H.  L.  1,  14,  23  ;  v.  Caius  Coll., 
2  Keen,  150,  166  ;  v.  Drapers'  Co.,  4  Beav.  67. 

And  as  to  charging  with  annual  rests,  see  A.  G.  v.  8olly,  2  Sim.  518,  and 
cases  there. 

Charity  trustees  may  pass  their  accounts  in  a  suit  against  the  A.  G.,  as 
on  information  by  him  :   Christ's  Hosp.  v.  A.  G.,  5  Ha.  257. 

The  members  of  a  committee  formed  to  receive  voluntary  subscriptions 
for  charitable  purposes  are  not  trustees  but  agents,  and  an  action  for  an 
account  by  some  of  them  against  the  others  cannot  be  maintained  :  Strick- 
land V.  Weldon,  28  Ch.  D.  426. 

As  to  the  power  of  the  Charity  Commrs  to  require  accounts  from  trustees 
under  the  Charitable  Trusts  Acts  (1853,  s.  10 ;  1855,  s.  6),  see  Tudor,  Char. 
511,  572,  573,  590,  591. 


APPLICATION   OF  FUNDS. 

Subscription  out  of  funds  of  a  charity  (for  support  of  a  guild  and  its 

poorer  brethren)  towards  building  a  charity  school,  in  return  for  right  of 

admission  of  boys,  was  no  misapplication  :  Anderson  v.  Wrights  of  Glasgow, 

12  L.  T.  805,  H.  F. 
Sale  of  Consols  belonging  to  a  charity  for  purpose  of  reinvestment  was 

ordered :  Ee  Clergy  Orphan  Corp.,  18  Eq.  280. 
Rebuilding.  Property  held  for  repair  of  a  chapel,  and  surplus  for  the  poor,  could  not 

be  applied  in  rebuilding,  though  the  chapel  was  dilapidated,  and  the  income 

had  greatly  increased :   Re  Booth,  14  W.  R.  761. 
Proceeds  An  order  was  made  for  investing  proceeds  of  charity  lands  and  payment 

of  land.  of  interest  to  secretary  for  time  being,  there  being  no  treasurer :   Be  Cod- 

rington's  Char.,  18  Eq.  658. 
Purchase  Purchase-money  (in  Court)  of  freeholds  was  invested  in  leaseholds  at  the 

of  land.  request  of  the  trustees  :   Re  Behoboth  Chapel,  19  Eq.  180. 
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Where  the  funds  of  two  charities  had  been  mixed  together,  but  part 
wUch  could  be  traced  as  belonging  to  one  of  them  had  been  invested  in 
land  which  had  much  increased  in  value,  the  profit  was  to  be  attributed  to 
the  whole  trust  and  apportioned  accordingly :  Prov.  of  Edinburgh  v.  Ld. 
Adv.,  4  App.  Ca.  823. 

Charity  trustees  may  now  invest  the  funds  in  real  securities,  legal  or  Investment 
equitable  :   33  &  34  V.  c.  34,  ss.  1,  3  ;   but  if  the  equity  of  redemption  is  on  mortgage, 
foreclosed  or  otherwise  barred,  the  land  is  to  be  held  upon  trust  for  im- 
mediate sale :  sect.  2. 

A  Corp.  holding  funds  for  charitable  purposes  were  held  to  be  trustees  Trustee  Act 
within  the  meaning  of  the  Trust  Investment  Act,  1889  (52  &  53  V.  c.  32) :  1893. 
iJe  Manchester  Royal  Infirmary  ;  The  Same  v.  A.  (?.,  43  Ch.  D.  420.     That 
Act  is  now  replaced  by  the  Trustee  Act,  1893  :   v.  sup.  pp.  II42  et  seq. 

As  to  controlling  the  application  of  the  fuuds  of  municipal  corps,  under  Municipal 
5  &  6  W.  IV.  c.  76,  s.  92  (now  repealed),  see  A.  0.  v.  Mayor  of  Liverpool,  corps. 
1  My.  &  C.  171,  200  ;  v.  Mayor  of  Wigan,  5  D.  M.  &  G.  52  ;  Reg.  v.  Maijor 
of  Sheffield,  L.  R.  6  Q.  B.  652  ;  Reg.  v.  Corp.  of  Liverpool,  21  W.  R.  674  ; 
Tudor,  Char.  65,  223  et  seq.  ;  and  under  Municipal  Corps.  Act,  1882  (45  & 
46  V.  0.  50),  s.  140 ;  see  A.  6.  v.  Swansea  Corp.,  [1898]  1  Ch.  602  ;  Tyne- 
mouth  Corp.  v.  A.  0.,  [1899]  A.  C.  293,  H.  L. 

■WHEN  INCEBASBD   BENTS,   ETC.,   BELONG   TO   THE   CHAEITY. 

These  cases  are  of  two  kinds  :  1.  Where  a  testator  devises  land  to  a 
Corp.,  or  an  individual,  and  affixes  to  the  devise  a  condition  that  the  devisee 
shall  make  certain  payments  to  some  object  of  the  testator's  bounty — 
there  the  land  and  all  accretions  belong  to  the  devisee,  and  he  is  bound  to 
make  the  payments.  2.  Where  the  land  is  devised  on  trust  to  apply  the 
rents  in  a  particular  manner,  under  which  two  questions  may  arise  :  (a) 
are  all  the  rents  disposed  of ;  (6)  if  not,  does  the  surplus  belong  to  the 
devisee  or  to  the  other  objects  mentioned  in  the  devisee  :  A.  O.  v.  Wax- 
chandlers'  Co.,  L.  R.  6  H.  L.  I,  19. 

The  question  is  always  one  of  the  intention  of  the  donor :  lb.  p.  9  ;  A.  O. 
v.  Bristol,  2  J.  &  W.  317,  318  ;  Mayor  of  South  Molton  v.  A.  O.,  5  H.  L.  C. 
1,  31.     See  the  authorities  reviewed  there  by  Lord  St.  Leonards. 

In  a  case  within  the  first  class,  the  objects  of  bounty  can  never  claim 
more  than  the  exact  sum  charged  :  A.  O.x.  Windsor,  8  H.  L.  C.  369  ;  and 
it  is  not  ground  for  an  action  that  the  devisees  have  dealt  improperly  with 
part  of  the  land,  leaving  ample  for  satisf3dng  the  charitable  purposes : 
Mayor  of  South  Molton  v.  A.  O.,  5  H.  L.  C.  27. 

If  the  rents  which  represent  the  estate  "  are  given  in  certain  proportions 
so  as  to  exhaust  the  whole  of  the  present  rents,  and  if  no  one  is  entitled  to 
be  benefited  more  than  another  beyond  that  which  is  specifically  given, 
that  is  a  representation  of  the  estate  itself  in  those  proportions  ;  and  if  the 
rents  increase,  each  recipient  will  have  his  proportion  increased  accord- 
ingly "  :  S.  C,  5  H.  L.  C.  31,  32,  per  Lord  St.  Leonards. 

As  to  how  far  the  doling  out  by  a  donor  of  the  exact  amount  of  rent,  and 
so,  in  effect,  disposing  of  the  whole  rent  in  those  particular  proportions, 
is  a  devotion  of  the  increased  rents  to  charity,  see  A.  0.  v.  Bristol,  2  J.  & 
W.  318  ;  Mayor  of  South  Molton  v.  A.  G.,  5  H.  L.  C.  37 ;  A.  O.  v.  Drapers' 
Co.,  4  Beav.  67. 

In  Merchant  Taylors'  Co.,  6  Ch.  512,  the  increase  went  to  the  charity.  In 
these  cases  the  Court  will  not  follow  back  rents  received  bond  fide  before  the 
filing  of  the  information  (issue  of  the  writ) :  A.  G.  w.  Waxchandlers'  Co., 
L.  R.  6  H.  L.  14,  23,  et  sup.  p.  1289. 

In  A.  G.  V.  Jesus  Coll.  Oxford,  29  Beav.  163,  testator  gave  land,  then 
rented  at  £142  17s.  a  year,  to  Jesus  College  for  providing  £108  a  year  in 
exhibitions,  &c.,  and  gave  £30  a  year  to  the  schoolmaster  and  scholars  at 
B.,  and  the  remaining  £4  17s.,  a  house  worth  £3  12s.  a  year,  and  £1  5s.  for 
a  school  and  repairs.     The  increased  rents  were  apportioned  between  the 
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college  and  the  school  in  the  proportion  of  £138  and  £4  17«.  respectively  to 
£142  Vis. ;  and  see  A.  0.  v.  Gains  Coll.,  Form  6,  sup.  p.  1287. 

If  an  income  equal  to  the  whole  of  the  rents  at  that  time  is  given  to  a 
charity  it  takes  the  increase :  A.  G.  y.  Cwp.  of  Beverley,  6  H.  L.  C.  310 ; 
6  D.  M.  &  G.  256,  265,  269  ;  15  Beav.  540 ;  A.  0.  v.  Dean,  &c.  of  Windsor, 
8  H.  L.  C.  369  ;  6  Jur.  N.  S.  833 ;  24  Beav.  679,  691,  715 ;  in  such  cases 
the  rule  is  to  apportion  the  accretions  between  the  different  objects  pro  raid, 
but  the  Court  has  discretion,  and  may  increase  one  and  not  another :  A.O.  v. 
Marchant,  3  Eq.  424 ;  a  surplus  undisposed  of  points  to  an  intent  to  benefit 
the  donee,  still  more  if  liable  to  loss,  or  to  a  charge  before  his  interest  begins ; 
the  donor's  acts  at  the  time  are  important  on  the  construction  of  the  gift, 
but  the  donee's  only  as  showing  has  intent  in  accepting,  and  the  donee 
being  a  charity,  not  a  trading  corp.,  varies  the  case  :  A.  O.y.  Trinity  Coll., 
24  Beav.  383,  392,  398,  400. 

In  M.  of  Smith  Motion  v.  A.  0.,  5  H.  L.  C.  1 ;  18  Jur.  435 ;  14  Beav.  357, 
the  Corp.  took  the  increased  rents :   and  see  Be  Ashton,  27  Beav.  115. 

The  surplus  income  of  a  charity  for  almswomen  was  applied  for  schools  ; 
for  if  given  to  them  they  would  have  ceased  to  be  almswomen ;  and  if 
revenues  of  property,  given  not  for  individual  benefit  but  for  performance 
of  duties,  "  increase  so  as  to  exceed  a  reasonable  compensation  for  the 
duties,  the  surplus  must  be  applied  to  other  charitable  purposes  "  :  A.  G.v. 
Brentwood  Sch.,  1  My.  &  K.  376,  394 ;  as  to  the  cy-pris  doctrine,  v.  sup. 
p.  1252. 

For  principles  and  instances  as  to  the  application  by  the  Court  of  surplus 
rents,  see  A.  0.  v.  Smythies,  2  Russ.  &  M.  717 ;  v.  Gascoigne,  2  My.  &  K. 
647  ;  V.  Wilson,  2  Keen,  680  ;  v.  Cordiminers'  Co.,  3  My.  &  K.  362,  534  ; 
V.  Fishmongers'  Co.,  5  My.  &  C.  11 ;  v.  Coopers'  Co.,  3  Beav.  29  ;  v.  Merchant 
Venturers'  Co.,  5  Beav.  338  ;  v.  Drapers'  Co. ;  v.  Grocers'  Co.,  6  Beav.  382, 
526  ;  Lewin,  182,  633. 


Section  IV. — Gifts  to  Charities  by  Deed  ok  Will. 

1.  Land  devised  to  Charity  directed  to  he  sold — Mortmain  and 
Charitable  Uses  Act,  1891,  s.  5. 

Inquiky  as  to  real  estate  devised  by  the  testator  to  or  for  the 
benefit  of  any  charitable  use.  Inquiries  as  to  incumbrances.  Account 
of  what  due  to  incumbrancers  consenting  to  sale.  Inquiry  as  to 
priority  of  incumbrances.  Inquiry  whether  any  and  what  portion 
of  such  real  estate  is  required  for  actual  occupation  for  the  purposes 
of  the  charity,  and  not  as  an  investment. — And  Order  that  the  said 
real  estate  be  sold  with  the  approbation  of  the  Judge  before  the  — 
day  of  —  [one  year  from  the  death  of  the  testator,  or  such  extended 
period  as  the  Judge  may  determine]  free  from  the  incumbrances  (if 
any)  of  such  of  the  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent. 
— And  it  is  ordered  that  the  money  to  arise  by  such  sale  be  paid 
into  Court  to  the  credit  of  this  action,  A.  v.  B.,  [1892]  A.  543.  "  Pro- 
ceeds of  sale  of  real  estate  devised  to  charity,"  and  if  such  money  or 
any  part  thereof  (following  Form  2,  p.  1347).— Liberty  to  apply  as 
regards  the  retention  of  land  certified  to  be  required  for  occupation 
as  aforesaid. 
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As  to  the  Mortmain  and  Charitable  Uses  Act,  1891,  see  inf.  p.  1297. 

This  form  is  applicable  where  a  testator  has  died  since  the  15th  August, 
1891,  leaving  a  will  under  which  a  charity  will  become  entitled  to  "  land." 
As  to  the  meaning  of  "  land,"  see  inf.  p.  1297. 

For  forms  declaring  void  gifts  to  charities  of  real  estate  or  personal 
estate  arising  from  or  connected  with  land  and  apportioning  pure  and 
mixed  personalty  under  the  will  of  a  testator  dying  before  9th  August, 
1891,  see  Seton,  6th  ed.  p.  1329. 

2.  Extension  of  time  for  Sale  of  Real  Estate — Mortmain  and 

Charitable  Uses  Act,  1891,  s.  5. 

Oedee  that  the  time  limited  by  the  order  dated  &c.,  for  the  sale 
of  the  real  estate  thereby  directed  to  be  sold,  be  extended  to  the  — 
day  of  — . 

For  form  of  application,  see  D.  0.  F.  1066. 

3.  Bequest  for  Building  when  Land  should  be  given — Scheme  to  be 

settled  for  Application  cy-pres  meanwhile. 

And  it  appearing  by  the  Master's  said  certificate  that  no  land  has 
been  given  or  is  available  for  the  purpose  of  the  residuary  charitable 
gift  contained  in  the  will  of  the  above-named  testatrix  S.  C,  This 
Court  doth  order  that  a  scheme  for  the  application  cy-pres,  until  such 
land  may  become  available,  of  the  funds  comprised  in  the  said 
residuary  charitable  gift  be  settled  by  the  Judge.— Adjourn  &c. — 
Liberty  to  apply. — CJiamberlayne  v.  Brockett,  24  March,  1876,  A.  816  ; 

5.  C,  8  Ch.  206. 

4.  Grant  to  Charity  declared  Void.  ' 
Declaee  that  the  grant  to  the  charity  is  void  as  being  contrary 
&c.,  the  grantor  having  died  within  twelve  months  after  the  making 
of  such  grant. — Arnett  v.  Swann,  L.  C,  27  June,  1766,  A.  536. 

For  order  supplying  defective  execution  of  power  in  favour  of  charity,  see 
Sayer  v.  /S.,  7  Ha.  390. 

As  to  the  effect  of  the  Mortmain  and  Charitable  Uses  Act,  1891,  on  gifts 
inter  vivos,  v.  inf.  p.  1299. 

5.  Inquiry  whether  Testator  executed  a  Deed  enrolled. 

An  inquiry  whether  the  testator  in  his  lifetime,  and  when,  executed 
any  deed  or  deeds,  enrolled,  pursuant  to  the  Mortmain  and  Charitable 
Uses  Act,  1888,  for  the  purpose  of  carrying  into  effect  any  of  the 
charitable  gifts  purporting  to  be  made  by  his  will,  or  any  codicil 
thereto.— G'reew  v.  Britten,  L.  JJ.,  4  Aug.  1863,  A.  2510 ;  S.  C,  42 
L.  J.  Ch.  187. 

6.  Order  to  enrol  Deed  after  proper  Time — Mortmain  and  Clmritahle 

Uses  Act,  1888  (51  &  52  F.  c.  42),  s.  5. 
Oedee  that  the  said  indenture  of  conveyance  dated  &c.,  be  enrolled 
in  the  Central  Office  within  six  months  from  the  date  of  this  order 
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notwithstanding  the  time  by  law  limited  for  that  purpose  has 
expired.— See  Re  Page,  V.-C.  M.,  5  Aug.  1870,  B.  2378  ;  and  see  note, 
inf.  p.  1298. 

7.  Gift  to  Charity  by  Deed  declared  Void. 

"  Declare  that  the  charitable  gifts  contained  in  the  indentures 
dated  &c.,  are  void  as  being  contrary  to  the  Charitable  Uses  Act, 
1735  (now  the  Mortmain  and  Charitable  Uses  Act,  1888).  And  Declare 
that  the  Deft  K.,  the  heir-at-law  of  &c.,  is  now  absolutely  entitled 
to  the  hereditaments  comprised  in  the  said  indentures  of  &c.,  and 
subject  to  the  payment  of  the  costs,  charges,  and  expenses  herein- 
after directed  to  be  taxed  and  paid. — Discharge  receiver  &c.- — Costs 
declared  a  charge. — Direction  to  tax  and  pay  costs  out  of  fund  in 
Court ;  deficiency,  if  any,  to  be  raised  by  sale  or  mortgage,  unless 
such  deficiency  shall,  within  one  month  from  the  filing  of  the  taxing 
master's  certificate,  be  paid  by  the  Deft  K. — Liberty  to  apply. — See 
Wichham  v.  Marq.  of  Bath,  M.  R.,  4  Nov.  1865,  B.  2592  ;  S.  C,  1  Eq. 
17.  See  notes,  inf.  pp.  1296  et  seq. ;  Martin  v.  Freeman,  58  L.  T. 
538  ;  Churcher  v.  Martin,  42  Ch.  D.  312. 

This  order,  as  entered,  contained  a  direction  for  the  Pits  to  convey,  but  the 
deed  in  question  being  void,  no  conveyance  is  necessary :  see  Churcher  v. . 
Martin,  42  Ch.  D.  312,  316. 

8.  Inquiries  as  to  Charities  and  their  Treasurers. 

An  inquiry  what  are  the  several  charitable  institutions  meant  and 
intended  by  the  testator  in  the  residuary  bequests  contained  in  his 
will  [or  in  the  bequests  contained  in  his  will  of  the  ultimate  residue 
of  his  estate] ;  And  who  are  the  present  treasurers  of  such  charitable 
institutions  respectively ;  And  in  case  there  shall  be  no  treasurer, 
then  who  are  the  trustees  or  managers,  or  other  proper  officers 
thereof  respectively,  authorized  to  give  discharges  for  the  said 
respective  bequests. — Farrer  v.  Dain,  V.-C.  K.,  17  July,  1856,  A. 
1658  ;  Blosse  v.  Eagks,  V.-C.  W.,  18  Jan.  1873,  A.  170. 

9.  Inquiries  as  to  Charities  and  Lands  in  Mortmain. 

1.  An  inquiry  whether  there  were  or  was  at  the  testator's  decease 
any  and  what  ragged  schools  or  ragged  school  established  and  in 
operation  at  S.  &c.,  and  whether  any  and  which  of  them  are  or  is 
still  in  operation ;  And  if  so,  what  are  or  is  the  nature  and  con- 
stitution of  such  charities  respectively  ;  2.  An  inquiry  whether  there 
was  at  the  testator's  decease  any  and  what  land  belonging  to  or 
vested  in  the  college  in  his  will  named,  called  M.,  sufficient  and 
available  for  the  purpose  of  a  library  being  built  thereon,  such 
inquiries  to  be  without  prejudice  to  any  question  as  to  the  validity 
or  effect  of  any  bequest  contained  in  the  testator's  will  and  codicils. 
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or  any  of  them.— J5arc%  v.  Maskelyne,  V.-C.  W.,  25  July,  1857,  A. 
1543  ;  S.  C,  on  further  consideration,  4  Jur.  N.  S.  1294. 

Similar  inquiries  were  directed  in  SinneU  v.  Herbert,  7  Ch.  232,  and  Cham- 
herlayne  v.  Brockett,  8  Ch.  206  ;  16  Dec.  1872,  L.  0.  and  L.  JJ.,  A.  3262,  on 
further  consideration,  and  reserving  subsequent  further  consideration. 

10.  Order  authorizing  retention  of  Land — Mortmain  and  Charitable 
Uses  Act,  1891,  s.  8. 

It  appearing  by  the  Master's  certificate  dated  the  —  day  of  — , 
that  the  real  estate  mentioned  in  the  —  paragraph  thereof  was 
devised  by  the  testator's  will  to  the  —  Charity,  and  that  the  same 
is  required  for  actual  occupation  for  the  purposes  of  such  charity,  and 
not  as  an  investment.  Order  that  the  said  charity  be  at  liberty,  not- 
withstanding the  5th  section  of  the  Mortmain  and  Charitable  Uses 
Act,  1891,  to  retain  such  land. 

For  form  of  application,  see  D.  C.  F.  1067. 


11.  Land  devised  on  Trust  for  Sale  held  not  tvithin  Mortmain  and 
Charitable  Uses  Act,  1891,  s.  5. 

The  application  by  originating  summons  dated  &c.  of  &c.,  for  the 
determination  of  the  question  whether  the  direction  for  sale  con- 
tained in  the  5th  section  of  the  Mortmain  and  Charitable  Uses  Act, 
1891,  appUes  to  the  lands  and  hereditaments  now  subject  to  the 
trusts  of  the  said  will  and  codicils  or  any  of  such  lands  and  here- 
ditaments, and  if  it  does  so  apply,  then  that  the  time  limited  by 
the  same  section  for  the  sale  of  such  of  the  same  lands  and  here- 
ditaments as  yet  remain  unsold  might  be  extended  for  such  period 
or  periods  as  the  Court  should  thinlc  fit,  which  upon  hearing  counsel 
for  &c.  was  adjourned  &c..  This    Court  being  of  opinion  that  upon 
the  true  construction  of  the  said  will  there  is  no  devise  of  land  as 
defined  in  sect.  3  of  the  said  Mortmain  and  Charitable  Uses  Act,  1891, 
and  that  therefore  the  direction  for  sale  contained  in  sect.  5  of  that 
Act  does  not  apply  to  any  of  the  lands  and  hereditaments  subject  to 
the  trusts  of  the  said  will  and  codicils.  Doth  not  think  fit  to  make  any 
order  upon  the  said  application,  The  costs  of  both  parties  of  the  ap- 
plication to  be  taxed  and  paid  out  of  the  testator's  estate. — See 
Be  Wilkinson,  Esam  v.  A.  G.,  Kekewich,  J.,  12  Jan.  1900,  B.  267. 

12.  Order  for  leave  to  Invest  Charitable  Bequest  in  Land  for 
occupation  by  Charity. 

This  Court  being  satisfied  that  the  land  the  subject  of  the  condi- 
tional contract  hereinafter  referred  to  is  required  for  actual  occupa- 
tion for  the  purposes  of  the  charity  constituted  by  the  bequest 
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contained  in  tlie  will  of  the  above-named  testator  W.  W.  of  the  sum  of 
one  million  pounds  for  homes  for  the  aged  poor  and  not  as  an  invest- 
ment, Doth  order  that  the  Pits,  as  Trustees  of  the  said  Charity,  be 
at  liberty  to  acquire  the  estate  situate  in  the  parish  of  &c.,  com- 
prised in  the  conditional  contract  for  the  sale  thereof  dated  &c., 
and  made  between  &c. — Costs  to  be  paid  out  of  trust  legacy. — Re 
Whiteley,  Bishop  of  London  v.  A.  G.,  Eve,  J.,  18  July,  1911,  B. 
2276. 


NOTES. 
VALIDITY   OF  GIFTS  BY   DEED   OR  WILL, 

Perpetuity,         As  to  the  validity  of  a  charitable  gift  by  reason  of  its  supposed  infringe- 
what.  ment  of  the  rule  against  perpetuities  two  rules  were  laid  down  in  Ghawher- 

layne  v.  Brochett,  L.  R.  8  Ch.  206.  First,  an  immediate  gift  to  a  charity  is 
valid,  although  the  particular  application  of  the  fund  directed  by  the  will 
may  not  of  necessity  take  effect  at  all,  except  on  the  occurrence  of  events  in 
their  essence  contingent  and  uncertain.  Second,  a  gift  in  trust  for  a  charity 
which  is  conditional  upon  a  future  and  uncertain  event  is  subject  to  the 
same  rules  as  any  other  estate  depending  upon  its  coming  into  existence 
upon  a  condition  precedent.  A  direction  to  create  a  reserve  fund  to 
support  a  charitable  gift  comes  under  the  first  rule  :  Re  Swain,  Monhlon  v. 
Hands,  [1905]  1  Ch.  669. 

The  Crown  cannot,  as  a  Deft  in  an  action  to  administer  a  charitable 
trust,  impeach  the  validity  of  the  gift :    Wallis  v.  8.  O.  for  New  Zealand, 
[1903]  A.  C.  173. 
Statutes  of  By  the  Charitable  Uses  Act,  1735  (9  G.  11.  c.  36),  it  was  provided  that  no 

mortmain.  voluntary  gift  of  lands,  or  money,  &c.,  to  be  laid  out  in  lands,  should  be 
valid  unless  by  deed  executed  twelve  months,  and  enrolled  in  Chancery  six 
months,  before  the  donor's  death,  or  by  transfer  of  stock  made  six  months 
before  his  death  :  as  to  invalidity  of  gift  to  charity  of  mortgages  of  land  in 
Ontario,  see  Re  Hoyles,  Row  v.  Jagg,  [1911]  1  Ch.  179 ;  and  see  subsequent 
statutes,  inf. 

By  the  Gifts  for  Churches  Act,  1803  (43  G.  III.  c.  108),  by  deed  enrolled, 
or  will  made  three  months  before  death,  land  (five  acres  or  less)  or  personalty 
to  £500  may  be  given  for  churches,  parsonages,  churchyards,  or  glebe,  &c.  : 
Fisher  v.  Brierley,  1  D.  F.  &  J.  643 ;  Oirdlestone  v.  Creed,  10  Ha.  480  ;  Ch. 
Building  Soc.  v.  Coles,  5  D.  M.  &  G.  324 ;  Sinnett  v.  Herbert,  7  Ch.  232  ;  Re 
Hendry,  Watson  v.  Blakeney,  56  L.  T.  908  ;  35  W.  R.  730  (gift  of  £200  for 
repair  of  a  church  clock  held  good  ;  secus,  gift  for  choir  fund) ;  Re  Vaughan, 
V.  V.  Thomas,  33  Ch.  D.  187  (gift  on  trust  to  apply  income  in  repairing  a 
churchyard  held  good).  But  this  restriction  as  to  amount  was  impliedly 
repealed  by  the  Mortmain  and  Charitable  Uses  Act,  1891  (54  &  55  V.  c.  73), 
s.  7  :  Re  Douglas,  Douglas  v.  Simpson,  [1905]  1  Ch.  279. 

A  gift  upon  a  secret  trust  for  a  purpose  within  the  statute  is  good  :  O'Brien 
V.  Tyssen,  28  Ch.  D.  372. 

The  proviso  in  the  Act  excepting  from  the  enabling  provisions  thereof 
women  covert  without  their  husbands  is  not  affected  by  the  Married 
Women's  Property  Act,  1882,  s.  1,  sub-s.  1 ;  so  that  a  gift  for  the  erection 
of  a  church  by  a  married  woman  by  will  executed  three  months  before 
death  was  invalid :  Re  Smith,  Clements  v.  Ward,  35  Ch.  D.  589. 
Mortmain  By  51  &  52  V.  c.  42,  the  statute  of  9  G.  II.  c.  36,  is  repealed,  and  by  sect.  4 

and  Charit-     every  assurance  (which  expression,  by  sect.  10,  includes  testamentary  dis- 
able Uses        position)  of  land — i.e.,  in  England  or  Wales,  for  the  Act  does  not  extend  to 
Act,  1888.       Scotland  or  Ireland  (see  sect.  11) — or  of  personal  estate  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit  of  any  charitable  uses  is  void  unless 
made  in  accordance  with  the  requirements  of  the  Act,  i.e.,  that  the  assurance 
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must  take  efieot  in  possession  immediately  from  the  making  tliereof,  and 
must  be  without  any  power  of  revocation,  reservation,  condition,  or  pro- 
vision for  the  benefit  of  the  assuror  or  any  person  claiming  under  him, 
except  the  following,  viz.,  a  grant  or  reservation  of  a  peppercorn  or  other 
nominal  rent,  or  of  mines,  minerals,  or  any  easement,  covenants  or  pro- 
visions as  to  buildings,  streets,  drainage,  or  nuisances,  a  right  of  entry  on 
non-payment  of  rent  and  stipulations  of  a  like  nature ;  but  the  same 
benefits  must  bo  reserved  to  persons  claiming  under  the  assuror  as  to  the 
assuror  himself.  If  the  assurance  is  of  land  or  personal  estate,  other  than 
stock  in  the  public  funds,  it  must  be  enrolled  in  the  Central  Office  of  the 
Supreme  Court  of  Judicature  within  six  months  after  its  execution,  and 
must  also,  except  in  the  case  of  copyholds,  be  by  deed  executed  in  the 
presence  of  at  least  two  witnesses.  Where  the  uses  are  declared  by  a 
separate  instrument,  that  instrument,  and  not  the  assurance,  must  be 
enrolled,  but  the  enrolment  must  in  that  case  be  within  six  months  after  the 
making  of  the  assurance. 

If  the  assurance  is  made  in  good  faith  for  full  and  valuable  consideration, 
which  consideration  may  consist  wholly  or  partly  of  a  rent,  rent-charge,  or 
other  annual  payment,  with  or  without  a  right  of  re-entry  for  non-payment, 
the  above  are  the  only  requirements ;  but  in  other  cases  it  is  further  required 
that  the  assurance,  if  of  land  or  personal  estate,  other  than  stock  in  the 
public  funds,  must  be  made  at  least  twelve  months  before  the  death  of  the 
assuror,  and  if  of  stock  in  the  public  funds,  must  be  by  transfer  at  least  six 
months  before  such  death.  The  Act  also  contains  provisions  under  which 
the  omission  to  enrol  an  instrument  witliin  the  requisite  time  may  be 
remedied,  if  such  omission  has  arisen  from  ignorance  or  inadvertence,  or 
through  the  destruction  or  loss  of  the  instrument  by  time  or  accident,  and  if 
also  the  assurance  to  be  validated  was  made  in  good  faith  for  full  and 
valuable  consideration,  to  take  effect  in  possession  without  any  power  of 
revocation,  &c.,  except  such  as  is  authorized,  and  possession  or  enjoyment  is 
held  under  such  assurance  :  sect.  5. 

Assurances  for  the  purposes  only  of  a  "  public  park,"  a  "  schoolhouse  " 
for  an  "  elementary  school,"  or  a  "  public  mussum,"  as  defined  by  the  Act, 
are  exempt ;  but  such  assurances  by  will  or  voluntary  deed  are  required  to  be 
executed  not  less  than  twelve  months  before  the  death  of  the  testator  or 
assuror,  and  enrolled  in  the  books  of  the  Charity  Commrs  within  six  months 
after  the  death  of  the  testator,  or  in  case  of  a  deed,  of  the  execution  of  the 
deed,  and  the  quantity  of  land  assured  by  will  under  the  section  must  not 
exceed  twenty  acres  for  a  park,  or  two  acres  for  a  museum,  or  one  acre  for  a 
school :  sect.  6. 

Assurances  to  or  in  trust  for  any  of  the  universities  and  colleges  of  Oxford, 
Cambridge,  London,  and  Durham,  the  Victoria  University,  or  any  of  the 
colleges  or  houses  of  learning  within  those  universities,  colleges  of  Eton, 
Winchester,  and  Westminster,  and  Keble  College,  and  also  assurances 
(otherwise  than  by  will)  made  in  good  faith  for  full  and  valuable  considera- 
tion to  trustees  on  behalf  of  any  society  or  body  of  persons  associated 
together  for  religious  purposes,  or  for  the  promotion  of  education,  art,  litera- 
ture, science,  or  other  like  purposes,  of  land  not  exceeding  two  acres  for  the 
erection  thereon  of  a  building  for  such  purposes,  or  any  of  them,  are  also 
exempted :  sect.  7. 

By  sect.  10,  "  land  "  includes  tenements  and  hereditaments,  corporeal  and 
incorporeal,  of  whatsoever  tenure,  and  any  estate  or  interest  in  land. 

By  64  &  55  V.  c.  73,  s.  3,  "  land,"  as  defined  in  the  Mortmain  and  Charit-  Mortmain 
able  Uses  Act,  1888,  is  to  include  tenements  and  hereditaments,  corporeal  and  Charit- 
and  incorporeal,  of  any  tenure,  but  not  money  secured  on  land  or  other  able  Uses 
personal  estate  arising  from  or  connected  with  land,  and  the  definition  of  Act,  1891. 
land  contained  in  the  Act  of  1 888  is  repealed.     By  sect.  5  it  is  provided  that 
land  may  be  assured  by  will  to  or  for  the  benefit  of  any  charitable  use,  and 
by  sect.  7,  that  any  personal  estate  by  will  directed  to  be  laid  out  in  the 
purchase  of  land  to  or  for  the  benefit  of  any  charitable  uses  shall  be  held  to 
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or  for  the  benefit  of  the  charitable  uses  as  though  there  had  been  no  such 
direction  to  lay  it  out  in  the  purchase  of  land ;  but  by  sect.  9  the  Act  is  only 
to  apply  to  the  will  of  a  testator  dying  after  the  passing  of  the  Act,  viz.,  the 
5th  of  August,  1891. 

By  sects.  5,  6,  land  assured  by  will  to  or  for  the  benefit  of  any  charitable 
use  must  be  sold  within  one  year  from  the  death  of  the  testator,  or  such 
extended  period  as  may  be  determined  by  the  Court  or  the  Charity  Commrs, 
and  if  not  so  sold  shall,  at  the  expiration  of  the  time  Hmited  for  sale,  vest 
forthwith  in  the  official  trustea  of  charity  lands,  and  the  Charity  Commrs 
shall  take  all  necessary  steps  for  the  sale  or  completion  of  the  sale  of  such 
land,  to  be  effected  with  all  reasonable  speed  by  the  administering  trustees 
for  the  time  being  thereof,  and  for  this  purpose  the  Commrs  may  make  any 
order  under  their  seal,  directing  such  trustees  to  proceed  with  the  sale  or 
the  completion  of  the  sale  of  the  said  land,  or  removing  such  trustees  and 
appointing  others,  and  may  provide  by  such  order  for  the  payment  of  the 
proceeds  of  sale  to  the  official  trustees  of  charitable  funds  in  trust  for 
the  charity,  and  for  the  payment  of  the  costs  and  expenses  incurred  by  the 
administering  trustees  in  or  connected  with  the  sale  j  and  by  sect.  8,  the 
High  Court,  or  any  Judge  thereof  sitting  at  Chambers,  or  the  Charity 
Commrs,  may,  if  satisfied  that  the  land  is  required  for  actual  occupation 
for  the  purposes  of  the  charity,  and  not  as  an  investment,  by  order  sanction 
the  retention  or  acquisition  thereof. 

The  Act  applies  to  all  wills  coming  into  operation  after  August  5,  1891, 
and  therefore  a  gift  to  a  charity,  in  a  will  made  before  the  Act,  by  a  testatrix 
who  died  after  it,  or  such  part  of  residue  "  as  may  by  law  be  given  for  charit- 
able purposes,"  passes  the  whole  of  the  residue  :  In  re  Bridger ;  Brompton 
Hospital  for  Consumption  v.  Lewis,  [1894]  1  Ch.  297,  C.  A. ;  [1893]  1  Ch.  46. 

The  expression  "  charitable  uses  "  in  sect.  7,  and  the  expression  "  purposes 
of  the  charity  "  in  sect.  8  of  the  Act,  mean  the  same  thing,  and  therefore  a 
gift  of  personal  estate  to  be  laid  out  in  land  and  buildings  to  be  held  on  trust 
to  let  the  houses  to  the  poor  is  a  valid  charitable  gift :  Be  Sutton,  Lewis  v. 
SuUon,  [1901]  2  Ch.  640. 

The  provision  enabling  the  assurance  of  land  by  will  extends  to  future  as 
well  as  present  interests,  and  a  devise  of  land  to  one  for  life,  with  remainder 
to  a  charity,  is  therefore  good  :  Be  Hume,  [1895]  1  Ch.  422,  C.  A. 

The  power  to  extend  time  for  sale  may  be  exercised  generally  and  from 
time  to  time,  and  not  merely  in  respect  to  a  contract  of  sale  made  within  the 
year :  Be  Sidebottom,  [1901]  2  Ch.  1,  C.  A.  It  has  been  doubted  whether 
or  not  the  power  may  not  be  exercised  after  the  property  has  come  into  the 
hands  of  the  Official  Trustee  of  Charity  Lands  :  Be  Byland,  Boper  v.  Byland, 
[1903]  1  Ch.,  per  Byrne,  J.,  at  p.  474. 

It  has  been  held  that  where  a  testator  devises  land  to  trustees  on  trust  for 
sale  and  to  apply  the  proceeds  to  charitable  purposes,  such  proceeds  are 
within  the  exception  in  sect.  3,  so  that  the  land  need  not  be  sold  witliin  the 
year  under  sect.  5  :  Be  Bev.  Philip  Brooking,  Dec.  1893,  noted  in  Marcy's 
Forms  of  Originating  Summons,  pp.  57,  58  ;  and  this  has  been  followed  (in 
the  absence  of  argument)  byKekewioh,  J.,  in  Be  Wilkinson,  Esamv.  A.  0., 
Jan.  12,  1900,  Form  11,  sup.  p.  1295  ;  [1902]  1  Ch.  841 ;  but  the  trustees  for 
sale  will  not  be  allowed  to  postpone  the  sale  indefinitely :  Be  Sidebottom, 
Beeley  v.  Waterhouse,  [1902]  2  Ch.  389,  C.  A.  It  is  otherwise  where  the 
interest  given  to  the  charity  is  an  immediate  terminable  interest  in  the 
income  of  land  which  the  trustees  are  forbidden  to  sell  during  the  lifetime 
of  a  third  person  without  her  consent  in  writing :  Be  Byland,  Boper  v. 
Byland,  [1903]  1  Ch.  467. 

By  the  Mortmain  and  Charitable  Uses  Amendment  Act,  1892,  the 
exemption  contained  in  sect.  6  of  the  Mortmain  and  Charitable  Uses  Act, 
1888,  is  extended  to  an  assurance  by  deed  of  land  to  a  local  authority,  except 
that  such  deed  need  not  be  executed  twelve  months  before  the  death  of  the 
assuror. 

As  to  Ireland,  see  7  &  8  V.  c.  97  ;  30  &  31  V.  c.  54 ;  34  &  35  V.  c.  102. 
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The  Act  does  not  apply  to  colonial  wills,  and  the  validity  thereunder  of  a  Colonial 
gift  of  money  to  be  invested  in  England  depends  on  the  colonial  law  :  Can-  wills. 
Urhury  Corp.  v.  Wyburn,  [1895]  A.  C.  89,  P.  C. 

26  &  27  V.  c.  106  (Charity  Lands  Act,  1863)  provides  that  deeds  by  which  Gifts  and  acts 
lands  are  demised  for  charitable  uses  are  to  be  deemed  to  have  been  made  to  inter  vivos. 
take  effect  from  the  making  thereof. 

Exemptions  from  provisions  of  Mortmain  Acts  as  to  sites  for  schools :  Exemptions. 
School  Sites  Acts,  1841,  1844,  1849,  1851  (4  &  5  V.  c.  38  ;  7  &  8  V.  c.  37 ; 
12  &  13  V.  c.  49  ;  14  &  15  V.  c.  24) ;  Commons  Act,  1899  (62  &  63  V.  o.  30), 
s.  22.  Workhouses :  7  &  8  V.  c.  101,  s.  73  (Poor  Law  Amendment  Act, 
1844).  Greenwich  Hospital :  28  &  29  V.  o.  89.  Dwellings  for  the  working 
classes  in  populous  places  :  53  &  64  V.  o.  16.  Technical  and  industrial 
institutions  :  55  &  56  V.  c.  29,  s.  10.  Exemptions  in  the  case  of  societies  for 
religious,  educational,  artistic,  and  like  purposes  :  Mortmain  and  Chumtable 
Uses  Act,  1891,  s.  7,  sub-s.  (ii). 

Charities  may  invest  in  real  securities  :  33  &  34  V.  c.  34,  sup.  p.  1145.  See 
^sionv.  JTood, 22 W.R. 893;  43 L.  J. Oh.  715  ;  31L.T.293. 

By  the  Public  Libraries  Act,  1892  (55  &  56  V.  c.  53),  s.  13,  persons  holding 
land  for  ecclesiastical,  parochial,  or  charitable  purposes  are  empowered  to 
convey  land,  not  exceeding  one  acre,  for  the  purposes  of  that  Act. 

Exemption  in  case  of  assurance  of  land  by  deed  to  a  local  authority  ; 
Mortmain  and  Charitable  Uses  Amendment  Act,  1892. 

For  a  complete  Ust  of  exemptions  in  cases  of  gifts  inter  vivos,  see  Bristowe, 
Mortmain  and  Charitable  Uses  Act,  1891,  pp.  100,  101. 

As  to  grants  of  wastes,  &c.,  by  lords  of  manors,  see  the  Gifts  for  Churches  Grants  of 
Act,  1811  (51  G.  III.  c.  115) :  Forbes  v.  Eccles.  Commrs.,  15  Eq.  51 ;  as  wastes, 
to  restrictions  on  these  powers,  see  Commons  Act,  1899  (62  &  63  V.  c.  30), 
S.22. 

A  covenant  by  an  instrument  held  to  be  a  deed,  to  invest  a  sum,  during  Covenants 
the  covenantor's  life  or  a  year  after,  upon  charity  trusts,  was  held  void  so  to  invest, 
far  as  it  was  necessary  to  resort  to  prohibited  kinds  of  property  :  Jeffries  v. 
Alexander,  8  H.  L.  C.  594 ;  8.C.,  sub  nom.  Alexander  v.  Brame,  7  D.  M.  &  G. 
625  (in  this  case  an  action  had  been  directed  to  see  if  the  covenant  was 
valid :  see  19  Beav.  436) ;  and  so,  also,  where  a  bequest  was  made  in 
pursuance  of  a  voluntary  covenant :  Fox  v.  Lovmds,  19  Eq.  453.  But 
where  a  husband  covenanted  to  pay  a  sum  after  the  death  of  husband  and 
■wife  to  the  wife's  appointees,  and  she  by  will,  executed  the  same  day, 
appointed  the  sum  to  trustees  upon  trust  to  pay  legacies,  and  the  residue 
to  such  purposes  as  she  should  by  deed-poll  direct,  and  by  deed-poll  the 
same  day  directed  the  trustees  to  pay  to  other  trustees  for  charitable 
purposes,  it  was  held  that  the  transaction  was  not  a  device  to  avoid  the 
Mortmain  Act :  Re  Robson,  Emley  v.  Davidson,  19  Ch.  D.  156,  C.  A. 

For  a  deed  void  as  reserving  an  interest  to  the  donor,  see  Wickham  v.  Reservation. 
Bath,  1  Eq.  17,  Form  7,  sup.  p.  1294.     But  as  to  what  will  not  be  such  a 
reservation,  see  Fisher  v.  Brierley,  1  D.  F.  &  J.  643  ;  semble,  under  4  &  5 
V.  c.  38,  on  gift  for  schools,  a  reservation  does  not  defeat  the  grant :  lb. 

A  deed  not  complying  with  the  formalities  of  the  Charitable  Uses  Act,  Act  of  1735 
1735  (9  G.  II.  c.  36),  s.  3,  was  absolutely  void,  and  not  valid  as  conveying  deed  void 
the  legal  estate,  and  void  only  as  creating  charitable  trusts :   Churcher  v.  »"  'oto. 
Martin,  42  Ch.  D.  312 ;  and  trustees  in  possession  under  the  deed  for  more 
than  twelve  years  were  protected  by  the  Statute  of  Limitations  :  S.  C. 

As  to  attestation  of  deed  enrolled,  see  Wickham  v.  Bath,  1  Eq.  17.  Attestation. 

Money  for  erection,  estabhshment,  and  support  of  a  hospital  was  handed  Death  within 
to  a  trustee,  who  invested  it  in  Consols  and  executed  a  declaration  of  trust,  twelve 
The  donor  died  within  twelve  months,  and  the  gift  was  held  void  :  Hawkins  months. 
V.  Allen,  10  Eq.  246. 

Recital  of  the  grant  in  the  will  of  a  grantor  who  died  within  the  twelve 
months  was  no  confirmation  :  A.  G.  v.  Munby,  1  Mer.  327.  Grant  by  A. 
(rector  of  G.)  to  a  trustee  for  the  rector  of  G.,  was  vaUd,  though  retained  by 
A.:  76. 
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On  subsequent  dealings  with  land  in  mortmain  the  deeds  do  not  require 
enrolment :  Asliton  v.  Jones,  6  Jur.  N.  S.  970 ;  28  Beav.  460 ;  A.  0.  v.  Glyn, 
12  Sim.  84. 

Property  purchased  for  the  benefit  of  a  parish,  and  devoted  for  three 
centuries  to  charitable  purposes,  is  subject  to  a  charity  trust,  and  not  the 
property  of  the  parish  :  A.  G.  v.  Webster,  20  Eq.  483,  885 ;  and  see  Fell  v. 
Official  Trustee  of  Charity  Lands,  [1898]  2  Ch.  44,  C.  A. 

The  only  part  of  the  Mortmain  and  Charitable  Uses  Act,  1891,  which 
affects  assurances  inter  vivos  is  sect.  3  (sup.  p.  1297),  altering  the  definition 
of  "  land  "  in  the  Mortmain  and  Charitable  Uses  Act,  1888. 

The  effect  of  this  is  that  every  kind  of  property  which  fell  within  the  old 
definition,  but  not  within  the  new,  may  be  assured  to  charity  either  by  will 
or  inter  vivos  without  restriction  of  any  kind  :  see  inf.  p.  1306. 

The  new  definition  includes  only  "  lands,  tenements,  and  hereditaments." 
As  regards  property  of  these  kinds,  the  restrictions  imposed  by  the  Mortmain 
and  Charitable  Uses  Act,  1888,  in  the  case  of  assurances  inter  vivos  are  not 
affected  by  the  Mortmain  and  Charitable  Uses  Act,  1891. 

A  voluntary  conveyance  to  trustees  for  charitable  purposes  was  not 
within  27  Eliz.  o.  4,  so  as  to  be  avoided  by  a  subsequent  sale  by  the  grantor : 
Ramsay  v.  Gilchrist,  [1892]  A.  C.  412,  P.  C. ;  see  now  the  Voluntary  Con- 
veyances Act,  1893  (56  &  57  V.  o.  21). 


Instances  of 
valid  charit- 
able be- 
quests. 


WHAT  IS   A   CHARITY. 

See  many  instances  enumerated,  Tudor,  Char.,  pp.  35  et  seq. ;  Story, 
Eq.  Jur.  s.  1164,  n.  ;  Wms.  Ex.  820  ;  Ingpen  on  Exors,  427  et  seq.  ;  1  Jarm. 
W.  192, 193 ;  and  in  Loscombe  v.  Wintringham,  13  Beav.  89,  n.,  91,  n. 

A  charitable  gift  is  such  as  is  described  in  the  preamble  to  43  EUz.  c.  4 
(preserved  by  sect.  13  of  the  Mortmain  and  Charitable  Uses  Act,  1888),  or 
as  can  be  considered  analogous  to  the  gifts  there  described :  Cocks  v. 
Manners,  12  Eq.  74 ;  Dolan  v.  Macdermot,  3  Ch.  676 ;  A.  G.  v.  Heelis,  2  S. 

6  S.  67,  76 ;  Tudor,  Char.  35  et  seq. ;  Commrs  of  Income  Tax  v.  Pemsel, 
[1891]  App.  Cas.  531  ;  and  see  35  &  36  V.  c.  24,  s.  14;  and,  in  general, 
gifts  for  public  purposes  are  charitable  :  see  Goodman  v.  Mayor  ofSaltash, 

7  App.  Cas.  633  (grant  of  right  to  free  inhabi;tants  to  fish  in  estuary) ; 
Wilson  V.  Barnes,  38  Ch.  D.  507,  C.  A.  (grant  of  woods  to  copyholders  for 
reparation  of  sea  dyke) ;  In  re  Christchurch  Inclosure  Act,  38  Ch.  D.  520, 
C.  A.  (allotment  of  turf  common  in  trust  for  occupiers  of  cottages) ;  8mith 
V.  Kerr,  [1900]  2  Ch.  511 ;  [1902]  1  Ch.  774  (ancient  grant  of  messuage  and 
land  to  be  used  as  an  Inn  of  Chancery) ;  Re  Norwich  Town  Close,  40  Ch.  D. 
298,  C.  A. ;  Lewin,  18  ;  Tudor,  Char.  pp.  36  et  seq. 

The  following  have  been  held  to  be  charities : — 

A  voluntary  association  of  ladies  for  pious  and  charitable  purposes : 
Cochs  V.  Manners,  12  Eq.  574  (but  religious  purposes  are  not  charitable 
unless  tending  to  public  edification :  lb.);  Re  Ddany,  Conoley  v.  Quick, [1902] 

2  Ch.  642 ;  Re  Charlesworth,  101  L.  T.  908.  The  Royal  Society  and  the 
Royal  Geographical  Society :  Beaumont  v.  OUveira,  L.  R.  4  Ch.  309  ;  and 
the  Royal  General  Theatrical  Fund  Association :  Re  Lacy ;  Royal,  <i;c. 
Association  v.  Kydd,  [1899]  2  Ch.  149  ;  citing  Spiller  v.  Maude,  32  Ch.  D. 
158,  n.  (which  is  not  overruled  by  Ounnack  v.  Edwards,  [1896]  2  Ch.  679). 
Societies  for  Abohtion  of  Vivisection  and  for  Protection  of  Animals : 
Armstrong  v.  Reeves,  25  L.  R.  Ir.  325 ;  Re  Foveaux  ;  Cross  v.  London  Anti- 
Vivisection  Society,  [1895]  2  Ch.  501 ;  Vegetarian  Societies  :  Re  Cranston  ; 
Webb  V.  Oldfield,  [1898]  1  I.  R.  431,  C.  A. ;  a  volunteer  corps :  Re  Lord 
Stratheden  and  Campbell,  Alt  v.  L.  8.,  [1894]  3  Ch,  265  ;  library  and  plate 
for  regimental  officers  mess  :  Re  Good,  Harington  v.  Watts,  [1905]  2  Ch.  60 ; 
Re  Donald,  Moore  v.  Somerset,  [1909]  2  Ch.  410 ;  Union  Jack  Club :  Re- 
Susannah  D.  Barker,  25  T.  L.  R.  753.  "  Such  charities  and  other  public 
purposes  as  lawfully  might  be  in  the  parish  of  T."  :   Dolan  v.  Macdermot, 

3  Ch.  676.     Property  given  "  for  the  use  and  benefit  of  the  said  parish  "  : 
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A.  0.  V.  Hotham,  T.  &  R.  209  ;  v.  Webster,  20  Eq.  483  ;  Be  Allen,  Har- 
greaves  v.  Taylor,  [1905]  2  Ch.  400 ;  Be  Pardee,  McLaughlin  v.  A.  G.,  [1906] 
2  Ch.  184.  A  common  inclosed  and  vested  in  Commrs  (by  an  Act  of 
Parliament  passed  with  consent  of  owners),  or  trusts  for  improving  a  town  : 
A.  0.  V.  Heelis,  2  S.  &  S.  67.  Levying  rates  for  lighting,  &c.,  a  town,  under 
a  private  Act:  A.  0.  v.  Easttahe,  11  Ha.  205;  and  that  the  question 
whether  charitable  or  not,  depends  not  on  the  source  from  which  the  funds 
come,  but  the  objects  for  which  they  are  applied :  see  Ih.  And  the  follow- 
ing gifts  have  been  upheld  as  charitable  : — A  bequest  to  the  Chancellor  of 
the  Exchequer  for  the  benefit  of  Great  Britain  :  Nightingale  v.  Goulburn, 
2  P.  594  ;  5  Ha.  484.  A  bequest  to  a  hospital  "  to  found  a  bed  "  :  A.  6.  v. 
Belgrave  Hospital,  101  L.  T.  628.  A  college  to  provide  a  liberal  education  : 
The  King  v.  Commrs,  d:c.  of  Income  Tax,  ex  parte  University  College 
of  North  Wales,  1909,  W.  N.  57,  C.  A.  A  bequest  to  found  an  institution 
to  study  and  cure  the  maladies  of  animals  useful  to  man  :  Univ.  London  v. 
Yarrow,  1  D.  &  J.  72  ;  23  Beav.  159.  Gifts  to  advance  different  sciences, 
as  by  a  public  library,  botanic  garden,  &c.  (see  55  &  56  V.  c.  53) :  Harrison 
V,  Corp.  Southampton,  2  Sm.  &  G.  387  ;  for  the  advancement  and  pro- 
pagation of  education  in  economic  and  sanitary  science  in  Great  Britain  : 
Be  Berridge,  B.  v.  Turner,  63  L.  T.  470  ;  S.C,  62  L.  T.  365  ;  for  missionary 
purposes  in  connection  with  the  Moravian  Church :  Commrs  for  Income 
Tax  V.  Pemsel,  [1891]  A.  C.  531.  A  bequest  of  money  "  to  establish  a 
school  for  educating  the  poor  children  "  of  a  parish  :  Hartshome  v.  Nichol- 
son, 26  Beav.  58.  A  gift  "  to  the  poor  and  the  service  of  God  :"  Be  Darling, 
[1896]  1  Ch.  50,  following  Powerscourt  v.  P.,  1  Molloy,  616.  A  gift  for  the 
benefit  of  persons  not  under  fifty  years,  as  being  for  benefit  of  "  aged 
persons  "  within  43  EUz.  c.  4 :  Be  Wall,  Pomeroy  v.  Williway,  42  Ch.  D. 
510.  A  gift  for  pensioning  the  "  old  and  worn-out  clerks  "  of  a  firm  : 
Be  Gosling,  1900,  W.  N.  15  ;  48  W.  R.  300.  A  bequest  of  residue  to  and, 
amongst  certain  institutions,  "or  to  any  other  reUgious  institution  or 
purposes  "  as  A.  and  B.  might  think  proper  :  Wilkinson  v.  Lindgren,  5  Ch. 
570.  A  bequest  "to  the  Christian  brethren  in  trust  of  A.  B.  and  C.  Dr. 
one  year  after  my  death  "  :  Be  Brown  ;  Paden  v.  Finlay,  [1898]  1  I.  R.  423. 
A  gift  to  "  charitable  and  deserving  "  objects,  the  word  charitable  being 
treated  as  the  governing  word  :  Be  Sutton,  Stone  v.  A.  G.,  28  Ch.  D.  464. 

A  gift  for  "  charities,  societies,  and  institutions,"  as  S.  should  nominate, 
though  objects  not  charitable  were  specified  :  Be  Douglas,  Oberl  v.  Barrow, 
35  Ch.  D.  472,  C.  A. ;  Be  Allen,  Hargreaves  v.  Taylor,  [1905]  2  Ch.  400 ; 
Be  Pardoe,  McLaughlin  v.  A.  G.,  [1906]  2  Ch.  184 ;  Be  Best,  Jariis  v. 
Corp.  of  Birmingham,  [1904]  2  Ch.  354  (but  cf.  Be  Davidson,  Minty  v. 
Bourne,  [1909]  1  Ch.  567  ;  Grimond  v.  <?.,  [1905]  A.  C.  124). 

Land  held  on  trust  for  the  use  and  benefit  of  a  parish  :  Be  St.  Botolph- 
without-Bishopsgate,  35  Ch.  D.  142. 

A  bequest  to  a  corp.  for  the  good  of  the  borough  or  the  inhabitants  or 
institutions  thereof  :  M.  of  Wrexham  v.  Tamplin,  21  W.  R.  768  ;  28  L.  T. 
761.  For  the  "  descendants  of  W.  as  they  might  severally  need  "  :  Gillam 
V.  Taylor,  16  Eq.  581  ;  21  W.  R.  823.  Bequest  to  minister  of  Unitarian 
chapel  to  be  applied  as  thought  fit  towards  support  of  Unitarians,  where 
no  scheme  was  required  :  Be  Barnett,  29  L.  J.  Ch.  871.  To  "  publish  and 
propagate  the  sacred  writings  of  Joanna  Southcote  "  :  Thornton  v.  Howe. 
31  Beav.  14.  For  "  maintaining  the  worship  of  God  "  :  A.  G.  v.  Pearson, 
3  Mer.  353,  409  ;  to  the  editors  of  a  missionary  periodical,  for  the  further- 
ance of  the  mission  :  Be  Bedish,  Armfield-Merrow  v.  Bennett,  26  T.  L.  R.  42  ; 
A.  G.  V.  Becher,  [1910]  2 1.  R.  251 ;  or  maintaining  dissenting  doctrines  so  long 
as  not  contrary  to  law :  A.  G.  v.  Pearson,  sup.  In  aid  of  the  poor  rate 
and  other  parochial  burdens,  or  for  the  benefit  of  the  poor  independent  of 
the  parish:  4.  G.  v.  5?izarrf,  21  Beav.  233  ;  25L.  J.  Ch.  171.  For  the  benefit 
of  poor  persons  emigrating  to  certain  colonies,  with  the  sanction  of  Govern- 
ment :  Barclay  V.  Maskelyne,  4  Jur.  N.  S.  1294.  For  "  twenty  aged  widows 
and  spinsters  of  the  parish  of  X.,"  where  the  word  "  poor  "  was  implied 
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Thompson  v.  Corby,  27  Beav.  649  ;  8  W.  R.  267.  For  the  vicar  of  a  parish 
for  the  time  being  on  conditions  as  to  preaching  :  Be  Parker,  11  W.  R.  937. 
To  "  poor  pious  members  of  the  Methodist  Society  "  in  G. :  Dawson  v. 
Small,  18  Eq.  114.  Among  "  poor  pious  persons,  male  or  female,  old  or 
infirm,  as  the  exors  see  fit,  not  omitting  large  and  sick  families,  if  of  good 
character  "  :  Nash  v.  Morley,  5  Beav.  177.  Gift  of  income  for  the  benefit 
of  blind  persons  resident  in  a  certain  place  :  Be  Elliott,  Baven  v.  Nicholson, 
1910,  W.  N.  106  ;  102  L.  T.  528. 

A  bequest  to  rector  and  churchwardens  to  pay  income  amongst  respect- 
able single  women  of  good  character  above  age  of  60  years,  to  be  paid  by 
monthly  instalments,  but  so  that  no  recipient  shall  receive  more  than 
£10  a  year :  Be  Dudgeon,  74  L.  T.  61 3. 

A  gift  by  the  vicar  of  a  parish  to  the  vicar  for  the  time  being  of  a  building 
used  as  a  village  club  and  reading  room  to  be  "  maintained  for  the  further- 
ance of  Conservative  principles  and  religious  and  mental  improvement 
and  to  be  kept  free  from  intoxicants  and  dancing  "  :  Be  Scowcroft,  Ormrod 
V.  Wilkinson,  [1898]  2  Ch.  638. 

A  gift  to  the  vicar  and  churchwardens  for  the  time  being  of  the  parish 
of  K.  to  be  applied  as  they  shall  think  fit,  is  a  good  charitable  gift  for 
ecclesiastical  purposes  in  the  parish  :  Be  Garrard,  Gordon  v.  Craigie,  [1907] 
1  Ch.  382. 

A  direction  that  only  the  children  of  "  parishioners  "  should  be  eligible 
was  held  satisfied  by  a  merely  temporary  residence  and  payment  of  rates 
for  the  purpose  of  qualification  :  Etherington  v.  Wilsmi,  1  Ch.  D.  160,  C.  A. 
As  to  the  prima  facie  meaning  of  "  parish,"  see  Be  Sandbach  School,  A.  G. 
V.  Crewe,  [1901]  2  Ch.  317. 

A  charitable  gift  to  the  "  poorest "  of  a  specified  class  must  be  construed 
as  a  gift  to  the  actual  poor,  not  to  the  least  wealthy  of  a  wealthy  class : 
A.  0.  V.  D.  Northumberland,  7  Ch.  D.  745. 

A  gift  of  a  debt  due  to  the  donor  is  not  void  because  such  debt  may  have 
to  be  paid  out  of  the  real  estate  of  the  debtor  :  Be  Bobson,  Emley  v.  Davidson, 
19  Ch.  D.  156,  C.  A. 

A  trust  for  the  repair  of  a  road  does  not  necessarily  come  to  an  end 
because  local  authorities  have  become  under  an  obhgation  to  repair  it  : 
A.  G.  V.  Day,  [1900]  1  Ch.  31. 

As  to  the  meaning  of  the  words  "  charitable  institution,"  see  Be  Davis, 
Hannen  v.  Hillyer,  [1902]  I  Ch.  876  ;  see  also  Be  Mann,  Hardy  v.  A.  G., 
[1903]  1  Ch.  232. 

For  an  ambiguous  description  of  a  charity,  and  as  to  admitting  parol 
evidence,  see  Be  Kilvert's  Trusts,  L.  R.  12  Eq.  183  ;  7  Ch.  170  ;  Be  Davies, 
21  W.  R.  154 ;  Be  Hyde,  22  W.  R.  69. 

The  following  have  been  held  not  to  be  charities  : — 

Dominican  Convent,  Carisbrook :  Cocks  v.  Manners,  12  Eq.  574.  After 
specific  charitable  legacies,  a  pecuniary  bequest  "  to  be  disposed  of  by  my 
exors  in  the  manner  they  judge  most  effectual  to  promote  true  religion  in 
the  world  in  general  and  the  servants  of  God  in  particular,  something  after 
the  manner  I  have  used  in  this  my  will "  :  Budget  v.  Hulford,  1873,  W.  N. 
175.  "  Such  objects  of  benevolence  and  liberality  as  D.,  in  his  own  dis- 
cretion, shall  most  approve  "  :  Morice  v.  Sp.  of  Durham,  9  Ves.  399  ; 
Be  Hewitt,  Mayor  of  Gateshead  v.  Hudspeth,  53  L.  J.  Ch.  132  ;  49  L.  T.  587. 
(But  c/.  Paterson's  Trustees  v.  Paterson,  [1909]  S.  C.  485 ;  46  Sc.  L.  R. 
406  ;  Mackinnon's  Trustees  v.  Mackinnon,  [1909]  S.  C.  1041 ;  46  Sc.  L.  R. 
792.)  "  Such  purposes  civil  or  religious  "  as  the  trustees  should  appoint  : 
Be  Friends'  Free  School,  Clibborn  v.  O'Brien,  [1909]  2  Ch.  675.  "To 
encourage  artistic  pursuits  or  assist  needy  students  in  art "  :  Be  Ogden, 
Taylor  v.  Sharp,  25  T.  L.  R.  382.  Gift  for  the  benefit  of  persons  engaged 
in  the  wine  trade,  without  any  reference  to  their  age  or  poverty  :  Be  Gassiot, 
1901,  W.  N.  23  I  70  L.  J.  Ch.  242. 

A  bequest  for  a  religious  purpose  is  primd  facie  charitable,  though  such 
purpose  may  be  effected  partly  by  an  application  not  per  se  charitable  : 
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Townsend  v.  Cams,  3  Ha.  257  ;  and  if  the  Court  concludes  that  the  gift  is  be  strictly 
for  I'eligious  purposes,  it  must  be  treated  as  charitable  unless  the  contrary  charitable, 
can  be  shown  :  Re  White,  W.  v.  W.,  [1893]  2  Oh.  41,  C.  A.  ;  and  see  Dolan  v. 
Macdermot,  sup. ;  but  in  general  the  question  is  not  whether  the  bequest 
may,  but  whether  it  must,  be  applied  to  purposes  strictly  charitable  : 
Morice  v.  Bp.  of  Durham,  9  Ves.  399,  406 ;  but  see  Cocks  v.  Manvers, 
12  Eq.  74 ;  Be  Sutton,  Stone  v.  A.  0.,  sup. ;  Be  Douglas,  Ohert  v.  Barrow, 
sup.  There  may  be  a  charity  in  the  legal  sense  for  purposes  which  are 
both  eleemosynary  and  ecclesiastical  or  religious  :  Be  Perry  Almshouses, 
[1899]  1  Ch.  21,  C.  A.  A  gift  to  be  applied  in  keeping  in  repair  a  grave- 
yard restricted  to  members  of  the  Society  of  Friends  is  a  gift  for  the  advance- 
ment of  religion  and  therefore  valid :  Be  Manser,  A.  G.  v.  Lucas,  [1905] 
1  Ch.  68.  A  gift  for  ringing  a  peal  of  bells  held  good  charitable  gift : 
Be  Pardoe,  McLaughlin  v.  A.  G.,  [1906]  2  Ch.  184. 

A  bequest  of  money  "for  some  one  or  more  purposes,  charitable, 
pliilanthropic,  or  ,"  is  not  bad  simply  by  reason  of  the  existence 

of  the  blank,  but  must  be  treated  as  one  "  for  charitable  or  philanthropic 
purposes."  Such  a  bequest,  however,  is  not  a  good  charitable  bequest,  as 
there  may  be  philanthropic  purposes  which  are  not  charitable :  In  re 
Macduff,  M.  V.  M.,  [1896]  2  Ch.  451,  C.  A. 

A  gift  on  trust  to  present  a  fit  and  proper  person  to  an  advowson  is  not 
a  charity,  as  the  donees  have  nothing  special  to  do  and  there  are  no  cs.  q.  t. . 
Be  Church  Patronage  Trust,  Lamie  v.  A.  G.,  [1904]  2  Ch.  643. 

A  trust  for  maintenance  of  horses  and  dogs  which  at  the  time  of  liis 
death  belonged  to  the  testator  was  held  vaUd,  though  not  charitable  :  Be 
Dean,  Cooper-Dean  v.  Stevens,  41  Ch.  D.  552. 

As  to  property  held  by  a  oorp.  in  trust  for  the  particular  benefit  of  the 
freemen,  see  Prestney  v.  Corp.  of  Colchester,  21  Ch.  D.  Ill,  sup.  p.  1251. 


WHAT   GIFTS   BY   WIU.  AKE   VOID. 

Gifts  on  trusts  for  private  objects  extending  beyond  the  limit  allowed  by  Perpetuity, 
the  rule  against  perpetuities,  are  void,  as  for  a  private  museum,  &c. :  Thom- 
son V.  Shakespear,  1  D.  F.  &  J.  399  ;  or  library  :  Came  v.  Long,  2  D.  F.  & 
J.  75  ;  income  only  to  a  library :  Be  Swain,  Phillips  v.  Poole,  1908,  W.  N. 
209 ;  or  building  fund  of  mechanics  institution :  Be  Dutton,  4  Ex.  D.  547  ; 
City  Livery  Co.,  Be  Meech's  Will,  [1910]  1  Ch.  426;  or  for  the  en- 
couragement of  yacht  racing :  In  re  Nottage,  Jones  v.  Palmer,  [1895] 
2  Ch.  649,  C.  A. ;  tombs,  &c.  not  in  a  church  :  Hoare  v.  Osborne,  1  Eq.  585 
(secus,  when  in  a  church,  and  gift  for  both  was  good  pro  tanto,  S.  C.  ;  Be 
Pardoe,  McLaughlin  v.  A.  O.,  sup.  ;  Be  Barker,  Sherrington  v.  Dean,  dec. 
of  St.  Paul's,  25  T.  L.  R.  753) ;  Hunter  v.  Bullock,  14  Eq.  45  ;  Dawsmi  v. 
Small,  18  Eq.  114 ;  to  ten  poor  clergymen,  to  be  selected  by  A.  :  Tlwmas 
V.  Howell,  18  Eq.  198  ;  gift  of  houses  for  the  use  of  old  officers  of  testator's 
regiment  at  low  rent :  Be  Good,  Harington  v.  Watts,  [1905]  2  Ch.  60  ;  and 
see  Nash  v.  Morley,  5  Beav.  177,  and  cases  there  cited.  Secus,  where  the 
subject  of  the  gift  can  be  dealt  with  by  the  members  of  a  society  as  they 
please  :  Re  Clarke,  C.  v.  C,  [1901]  2  Ch.  110.  And  a  gift  to  a  parish  can 
only  be  good  as  a  charity  :  A.  G.  v.  Webster,  20  Eq.  483. 

Gifts  to  charity  generally  are  executed  cy-pres  when  the  particular  object  Uncertainty, 
fails,  or  is  uncertain  :  v.  sup.  p.  1252.  But  where  it  is  not  clear  that  the 
gift  is  to  charity,  it  fails  on  the  ground  of  uncertainty :  Aston  v.  Wood, 
6  Eq.  419  ;  Be  Hewitt,  Mayor  of  Gateshead  v.  Hudspeth  ("  hospitality  or 
charity  "),  53  L.  J.  Ch.  132  ;  49  L.  T.  587  ;  Be  Jarman,  Leavers  v.  Clayton, 
8  Ch.  D.  584  ;  Scott  v.  Broumrigg,  9  L.  R.  Ir.  246  ("  missionary  purposes  ") ; 
Re  Cullimore's  Trusts,  27  L.  R.  Ir.  18  (for  the  benefit  &c.  of  the  families 
of  the  testator's  late  workmen) ;  Hunter  v.  A.  G.  and  Hoed,  [1899]  A.  C. 
309,  H.  L.,  reversing  C.  A.,  [1897]  2  Ch.  106,  and  restoring  Romer,  J.,  [1897] 
1  Ch.  518  (bequest  to  trustees  to  expend  the  income  or  any  portion  of  the 
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trust  funds  "in  grants  for  or  towards  the  purchase  of  advowsons  or 
presentations  "). 

A  gift  to  a  charity,  with  a  gift  over  to  another  charity  on  an  event  which 
might  be  beyond  the  limit  of  perpetuities  (e.g.,  upon  failure  by  the  trustees 
of  the  first  charity  to  keep  the  testator's  family  vault  in  repair),  is  good  : 
Re  Tyler,  [1891]  3  Ch.  252,  C.  A. ;  Ohrist's  Hospital  v.  Grainger,  1  M.  &  G. 
460.     But  see  Be  Susannah  D.  Barker,  25  T.  L.  R.  753. 

A  bequest  (valid  if  standing  alone)  coming  after  a  bequest  of  uncertain 
amount,  and  void  in  mortmain,  fails  with  the  prior  gift :  Chapman  v.  Brown, 
6  Ves.  404 ;  A.  O.  v.  Hinxman,  2  J.  cfc  W.  270  ;  and  oases  there  ;  Limhrey  v. 
Ourr,  6  Madd.  151 ;  Re  Taylor,  Martin  v.  Freeman,  58  L.  T.  538  ;  1888, 
W.  N.  32  ;  Lewin,  122  ;  but  is  vahd  where  the  prior  gift  is  of  a  fixed  sum  : 
Hunter  v.  Bulloch,  14  Eq.  45 ;  or  can  be  ascertained :  Hoare  v.  Osborne,  1 
Eq.  585 ;  Fish  v.  A.  O.,  4  Eq.  521 ;  Waite  v.  Webb,  6  Madd.  71 ;  Be 
Vaughan,  V.  v.  Thomas,  33  Ch.  D.  187  ;  and  where  £600  was  given  invalidly, 
and  residue  to  charity,  the  charity  took  the  whole :  and  see  A.  G.  v. 
Fishmongers'  Co.,  2  Beav.  151 ;  5  My.  &  C.  11 ;  Dawson  v.  Small,  18  Eq. 
114 ;  Re  Vaughan,  sup. ;  Re  Rogerson,  Bird  v.  Lee,  ri901]  1  Ch.  715  ;  see 
also  Be  Jeaffreson,  2  Eq.  276 ;  Fowler  v.  F.,  33  Beav.  616 ;  Tudor,  94. 

A  devise  to  A.  and  his  heirs  on  condition  that  he  convey  to  charity  is 
good,  but  the  condition  void :  Poor  v.  Mial,  6  Madd.  32. 

A  bequest  to  aid  in  the  discharge  of  persons  committed  for  non-payment 
of  fines  under  the  game  laws  was  void  on  the  ground  of  illegality :  Thrupp 
V.  Collett,  26  Beav.  125 ;  5  Jur.  N.  S.  111.  But  a  legacy  to  trustees  on  trust 
to  promote  therewith  prosecutions  for  cruelty  to  animals  was  held  valid, 
and  not  void  on  the  ground  of  champerty :  Be  Vallance,  V.-O.  H.,  31 
March,  1876. 

And  a  gift  for  endowment  of  a  church  on  the  condition  "  that  the  black 
gown  shall  be  worn  in  the  pulpit,  unless  there  shall  be  any  alteration  in  the 
law  rendering  it  illegal,"  was  upheld :  Be  Bobinson,  Wright  v.  Tugwell, 
[1892]  1  Ch.  95.  . 

A  bequest  for  a  particular  institution  which  ceases  to  exist  in  the  testator's 
lifetime  fails  by  lapse :  Be  Bymer,  B.  v.  Stanfield,  [1895]  1  Ch.  19,  C.  A. : 
Be  Blunt's  Trusts,  [1904]  2  Ch.  767. 

A  gift  of  income  to  a  chess  club  having  been  declared  to  be  void,  a  gift 
"  in  case  the  said  chess  club  shall  have  ceased  to  exist  by  the  time  this 
my  bequest  shall  have  come  into  effect,  then  I  give  the  same  income  to 
the  Penzance  Library,"  held  to  be  an  alternative  gift,  and  therefore  not 
afieoted  by  the  gift  to  the  chess  club  having  been  declared  void :  Be  Swain, 
Phillips  V.  Poole,  1898,  W.  N.  209. 

For  cases  in  which  legacies  have  been  held  void  as  for  superstitious  uses, 
see  A.  6.  v.  Fishmongers'  Co.,  5  M.  &  C.  11 ;  2  Beav.  151 ;  1  Jarm.  W. 
207 ;  Wms.  Ex.  802 ;  Ingpen  on  Exors,  431 ;  Tudor,  Char.  5,  47,  108, 
109  ;  and  that  such  legacies  {e.g.,  for  masses  for  repose  of  a  soul)  are  void, 
though  the  legatee  resides  in  a  country  by  the  law  of  which  they  would  be 
valid,  see  Be  Elliott,  E.  v.  Johnson,  39  W.  R.  297  ;  1891,  W.  N.  9. 

As  to  the  enforcing  of  secret,  but  not  illegal,  trusts  as  between  c.  q.  t.  and 
trustee,  see  McCormich  v.  Grogan,  L.  R.  4  H.  L.  82 ;  Norris  v.  Frazer, 
15  Eq.  318 ;  Ingpen  on  Exors,  83.  Such  trusts,  though  charitable,  are 
not  within  the  exemption  from  legacy  duty  in  Ireland  under  56  G.  III. 
c.  56 ;  5  &  6  V.  0.  82  ;  8  &  9  V.  c.  76 ;  CuMen  v.  A.  G.  (Ir.),  L.  R.  1  H.  L. 
190  ;  and  see  Be  Maddoch,  70  L.  J.  Oh.  660 ;  and  arde,  p.  1256. 

For  an  inquiry  directed  as  to  the  legality  of  a  trust,  see  Russell  v.  Jackson, 
10  Ha.  204 ;  for  the  law  applicable  to  cases  of  alleged  secret  trust,  see 
Wallgrave  v.  Tebbs,  2  K.  &  J.  313  ;  Tee  v.  Ferris,  lb.  357  ;  Sweeting  v.  S., 
12  W.  R.  239  ;  Lewin,  65  et  seq. ;  Be  Maddoch,  sup.  ;  and  that  the  onus 
is  on  those  impeaching  the  devise  to  show  that  the  trust  was  communicated 
to  and  expressly  or  tacitly  accepted  by  the  devisees,  see  Jones  v.  Badley, 
L.  R.  3  Ch.  362  (reversing  8.  C,  3  Eq.  635) ;  Carter  v.  Green,  3  K.  &  J. 
591 ;  Philpott  v.  St.  George's  Hosp.,  sup. ;  Bowbotham  v.  Dunnett,  8  Ch.  D. 
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430  ;  and  that  an  intention  expressed  by  the  donor  that  the  public  shall 
have  no  rights  over  the  gift,  negatives  the  existence  of  a  secret  trust : 
Re  Pitt  Rivers,  Scott  v.  Pitt  Rivers,  [1902]  1  Ch.  403  ;  and  as  to  the  dis- 
tinction in  the  case  of  gifts  to  joint  tenants,  between  a  bequest  made  on 
the  faith  of  an  antecedent  promise  by  one  that  he  will  carry  out  the  testator's 
wishes,  in  which  case  both  are  bound,  and  a  bequest  under  a  will  left  unre- 
voked on  the  faith  of  a  subsequent  promise  by  one,  in  which  case  he  alone 
is  bound,  see  Re  Stead,  Wiiham  v.  Andrew,  [1900]  1  Ch.  237  ;  citing  Russell 
V.  Jackson,  sup. ;  Jones  v.  Badley,  sup.  ;  Burney  v.  Macdonald,  15  Sim. 
6  ;  Moss  V.  Cooper,  IJ.  &  H.  352. 

Where  a  testatrix  gave  a  capital  sum  to  a  donee  "  for  the  charitable 
purposes  agreed  between  us,"  evidence  is  admissible  to  show  what  those 
purposes  were,  but  not  to  show  that  only  the  income  was  intended  to  be 
so  applied.  The  Court  directed  a  scheme :  Re  Huxtable,  Huxtable  v. 
Crawford,  [1902]  2  Ch.  793 ;  but  cf.  Re  Hetley,  H.  v.  H.,  Ibid.  866. 

A  gift  to  trustees,  with  a  real  discretion  to  apply  it  with  or  against  the  Power  of 
law  is  vaUd :  Re  Ovey,  Broadbeni  v.  Barrow,  31  Ch.  D.  113  ;  S.  C,  35  Cli.  D.  selection 
472,  C.  A. ;  see  Re  Clark,  Husband  v.  Martin,  64  L.  J.  Ch.  1080  ;  52  L.  T.  nested  in 
406 ;  33  W.  B.  516  ;  1885,  W.  N.  59  ;  Sorresby  v.  Hollins,  9  Mod.  221 ;  18  trustees. 
Beav.  318;  Edwa/rds  v.  Hall,  6  D.  M.  &  G.  74;  11  Ha.  1 ;  Graham  v. 
Paternoster,  31  Beav.  30  ;  Re  Beaumont,  32  Beav.  191 ;  and  where  trustees 
are  directed  to  apply  the  fund  to  "  such  charitable  institutions  and  objects  " 
as  they  may  determine,  if  and  so  far  as  they  select  charitable  institutions  and 
objects  exempted  from  the  operation  of  9  G.  II.  c.  36,  the  names  of  the 
charitable  institutions  and  objects  selected  will  be  read  into  the  will,  and 
the  gift  will  be  a  good  charitable  gift  in  their  favour :  Re  Piercy,  [1898] 
1  Ch.  565,  following  Lewis  v.  Alleriby,  10  Eq.  668  ;  Mayor  of  Faversliam  v. 
Ryder,  5  D.  M.  &  G.  350  ;  University  of  London  v.  Yarrow,  1  De  G.  &  J.  72  ; 
and  Carter  v.  Qreen,  3  K.  &  J.  591.  Thus  a  bequest  of  a  residue  to  trustees 
for  "  erecting  or  endowing  "  a  church  took  effect  as  to  pure  personalty : 
Sinnett  v.  Herbert,  7  Ch.  232 ;  but  one  for  "  building  and  endowing  "  a 
church  failed,  the  purchase  of  land  not  being  prohibited  by  the  will :  Re 
Lee's  Trusts,  21  W.  R.  168  ;  27  L.  T.  308.  A  gift  otherwise  good  was  not 
void  because  coupled  with  the  object  of  repairing  a  particular  tomb :  Re 
Vaughan,  V.  v.  Thomas,  33  Ch.  D.  187  ;  Re  Manser,  A.  O.  v.  Lucas,  [1905] 
1  Ch.  68.  And  the  vahdity  of  a  charitable  gift  is  not  affected  by  the  trustees 
exercising  an  option  to  invest  in  real  security  :  Re  Hamilton,  Cadogan  v. 
Fitzroy,  [1896]  2  Ch.  617,  C.  A. 

In  such  cases,  the  illegal  application  of  the  fund  may  be  restrained  by 
the  Court :  Carter  v.  Green,  3  K.  &  J.  591  ;  and  in  Lewis  v.  Allenby,  10 
Bq.  668,  trustees  with  a  power  of  selection  were  directed  to  submit  to 
the  Vioe-Chancellor  in  Chambers  the  names  of  the  charities  proposed  by 
them  to  be  benefitted.  But  in  Univ.  of  London  v.  Yarrow,  24  Beav.  472, 
the  fund  was  paid  out,  without  any  direction,  to  trustees  having  an  option 
to  apply  it  in  a  legal  or  illegal  manner. 

And  though  an  exor  was  entitled  to  exercise  his  own  discretion  in  selecting 
charities,  the  Court  would  not  order  payment  of  the  fund  to  him  without  an 
affidavit  by  him  stating  how  he  meant  to  apply  it :  Hagan  v.  Duff,  25  L.  R. 
Ir.  516. 

And  an  absolute  gift  by  a  testator  to  his  wife,  and  a  letter  saying  he 
hoped  she  would  carry  out  his  intentions,  but  no  agreement  or  trust,  stood : 
Lomax  v.  Ripley,  3  Sm.  &  G.  48,  73,  81,  n. ;  and  see  Wheeler  v.  Smith,  1  Giff. 
300,  6,  9. 

A  legacy  to  a  charity  is  not  bad  because  the  application  of  it  to  some  of 
the  objects  of  the  charity  would  be  within  the  statute  :  Wilkinson  v.  Barber, 
14  Eq.  96  ;  but  if  the  appUcation  is  specified,  and  is  illegal,  the  fact  that  it 
could  be  legally  applied  by  the  charity  will  not  validate  it :  Denton  v. 
Manners,  2  D.  &  J.  675. 

A  residuary  bequest  in  trust  for  the  Roman  Catholic  Archbishop  of 
Westminster  for  the  time  being  to  be  distributed  by  him  between  such 
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charitable  religious  or  other  societies,  institutions,  persons,  or  objects 
in  connection  with  the  Roman  Catholic  faith  in  England  as  he  shall  think 
fit  was  held  void  for  uncertainty  :  Re  Davidson,  Minty  v.  Bourne,  [1909] 
1  Ch.  567.  See  also  Grimond  v.  Grimond,  [1905]  A.  C.  124,  and  cf.  Be 
Garrard,  [1907]  1  Ch.  388.  See  also  Re  Ogden,  Taylor  v.  Sharp,  25  T.  L.  R. 
382. 

As  to  cases  in  which,  the  particular  charity  failing,  the  gift  is  executed 
cy-pres,  v.  sup.  p.  1252. 

BEQUESTS   I-OR   THE   PURPOSE    OP   BUILDING,   PUECHASINO   LAND,    ETC. 

As  to  bequests  for  purpose  of  building  hospitals,  &c.  generally,  see  Tudor, 
Char.  409  et  seq. ;  Wms.  Exors.  813  c<  seq.  Previously  to  the  Mortmain 
and  Charitable  Uses  Act,  1891,  they  were  prima  facie  invalid. 

In  the  case  of  testators  dying  after  5th  August,  1891,  a  legacy  to  be  applied 
in  purchasing  land  is  payable  to  the  charity,  but  the  direction  to  purchase 
land  is  void  :  Mortmain  and  Charitable  Uses  Act,  1891,  s.  7,  sup.  p.  1297. 
The  Court  or  the  Charity  Commrs  are,  however,  empowered  (sect.  8,  sup. 
p.  1298)  to  authorize  the  application  of  the  legacy  in  the  purchase  of  land 
where  the  land  is  required  for  actual  occupation  by  the  charity. 

The  effect  of  this  provision  on  gifts  for  the  purpose  of  building  and  other 
like  purposes  seems  to  be  that,  in  every  case,  the  charity  must  receive  the 
benefit  of  the  gift,  and  that  the  direction  to  build,  &c.,  is  rendered  void  only 
if  and  so  far  as  it  involves  the  pxxrchase  of  land ;  subject  to  that  Hmitation, 
the  direction  seems  to  be  valid  and  binding :  Bristowe,  Mortmain  and 
Charitable  Uses  Act,  1891,  p.  87  et  seq.  As  to  the  application  of  the  legacy, 
see  ihid.  p.  90. 

For  cases  relating  to  the  law  prior  to  the  Act  of  1891,  see  Seton,  6th  ed, 
1344  ef  seq. 

The  mortmain  rules  do  not  apply  to  land  in  Ireland :  A.  G.  v.  Power, 
1  Ball  &  B.  145  ;  Campbell  v.  Radnor,  1  B.  C.  C.  271  (see  7  &  8  V.  o.  97) ;  nor 
to  land  in  Scotland :  9  G.  II.  c.  36,  s.  6  ;  Macdonald  v.  M.,  14  Eq.  60  ;  nor 
to  land  abroad  :  Beaumont  v.  OUveira,  6  Eq.  534 ;  4  Ch.  309  ;  nor  to  land 
in  the  colonies  :  Whicker  v.  Hume,  7  H.  L.  C.  124 ;  1  D.  M.  &  G.  506  ;  14 
Beav.  509, 526  ;  M.  of  Lyons  v.  E.  I.  Co.,  1  Moo.  P.  C.  175 ;  M.  of  Canterbury 
V.  Wyburn,  [1895]  A.  C.  89,  P.  C. ;  and  see  M.  of  Lyons  v.  Adv.  Gen.  of 
Bengal,  1  App.  Ca.  91 ;  but  land  abroad  is  not  "  pure  personalty  "  : 
Beaumont  v.  OUveira,  6  Eq.  534 ;  4  Ch.  309  ;  and  where  the  law  was  the 
same  in  the  colony  as  in  England  prior  to  the  Act  of  1891,  see  Re  Hoyles, 
[1911]  1  Ch.  179. 

Pecuniary  bequest  by  testator  dying  domiciled  in  Scotland,  possessed  of 
moveables  and  immoveables  in  India,  was  paid  in  full  out  of  the  moveables  : 
Macdonald  v.  M.,  14  Eq.  60 ;  moveable  property  in  Canada  may  be 
bequeathed  for  charitable  purposes :  Abbott  v.  Fraser,  L.  R.  6  P.  C.  96  ; 
but  see  Re  Hoyles,  sup. 

GIFTS   TO   CHAKITIBS   BY   WILL    UNDER    THE   MORTMAIN   AND    CHABITABLB 
USES   ACT,    1891. 

For  the  provisions  of  the  Act,  see  sup.  p.  1297. 

It  applies  only  where  the  testator  has  died  since  5th  August,  1891. 

By  virtue  of  sect.  3  {sup.  p.  1297),  altering  the  definition  of  "  land  "  in 
the  Mortmain  and  Charitable  Uses  Act,  1888,  every  kind  of  property  which 
fell  within  the  old  definition,  and  is  excluded  from  the  new,  may  be  assured 
to  charity,  either  by  will  or  inter  vivos,  without  restriction  of  any  kind : 
Bristowe,  Mortmain  and  Charitable  Uses  Act,  1891 ,  p.  33  ;  and  for  a  detailed 
examination  of  the  effect  of  the  section  on  the  different  kinds  of  property 
which  were  within  the  old  definition,  see  ibid.  pp.  32  et  seq. 

As  regards  property  still  remaining  within  the  definition  of  "  land  "  (viz., 
lands,  tenements  and  hereditaments,  corporeal  and  incorporeal,  of  any 
tenure),  the  effect  of  the  Act  is  that  such  property  (sect.  5,  sup.  p.  1297),  and 
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personalty  directed  to  be  laid  out  therein  (sect.  7),  may  lawfully  be  given 
to  charity  by  will ;  but  in  the  one  case  the  property  so  given  must  be  sold 
(sects.  5  and  6),  and  in  the  other  case  the  direction  to  purchase  land  is  void 
(sect,  7).    In  every  case  the  charity  retains  the  full  benefit  of  the  gift. 

It  would  seem  that  the  exception  of  personal  estate  arising  from  or 
connected  with  land  contained  in  sect.  3  of  the  Act  (v.  awp.  p.  1297)  is  not 
restricted  to  such  personal  estate  belonging  to  the  testator  at  his  death,  but 
includes  land  which  by  his  will  is  directed  to  be  converted  into  money,  and 
that  therefore,  where  a  will  contains  a  direction  for  sale,  the  sale  must  be 
carried  out  under  the  will,  and  the  direction  for  sale  contained  in  sect.  5  of 
the  Act  does  not  apply :  Bristowe,  Mortmain  and  Charitable  Uses  Act, 
1891,  pp.  35,  54,  63  ;  and  see  Marcy  and  Dodd  on  Originating  Summons, 
pp.  57,  58  ;  In  re,  Wilkinson,  Esam  v.  A.  0.,  Jan.  12,  1900,  sup.  p.  1298. 


CHAKITIES   ENABLED   TO   TAKE  LAND   GIVEN   BY   WILL. 

The  following  institutions  are  empowered  by  special  or  private  Acts  to 
take  and  hold  land  given  by  will : — 

The  British  Museum,  26  G.  II.  c.  22,  s.  14 ;  British  Museum  v.  White, 
2  S.  &  S.  594 ;  3  Moo.  &  P.  689.  The  Middlesex,  the  St.  George's,  and 
the  Westminster  Hospitals :  see  6  &  7  W.  IV.  c.  vii.  s.  4 ;  4  &  5  W.  IV. 
0.  xxxviii.  s.  1  ;  6  &  7  W.  IV.  c.  xx.  s.  6 ;  Wigg  v.  Nicholl,  14  Eq.  92 ; 
Perring  v.  Traill,  18  Eq.  88.  Foundling  Hospital,  17  G.  11.  c.  29.  Bath 
Infirmary,  19  G.  III.  c.  23.  Royal  Naval  Asylum,  51  G.  HI.  c.  105. 
Queen  Anne's  Bounty,  43  G.  III.  c.  107.  Oxford  and  Cambridge  Univer- 
sities, and  Eton,  and  Winchester,  and  Westminster  Schools,  9  G.  II.  c.  36, 
s.  2,  with  a  limitation  of  the  number  of  advowsons  that  may  be  held.  But 
the  gift  must  be  bond  fide  for  the  college,  &c.,  not  on  trust  for  other  purposes : 
A.  G.  V.  Tancred,  1  Ed.  10 ;  A.  0.  v.  Whorwood,  1  Vez.  534 ;  and  see  A.  G. 
V.  Munhy,  1  Mer.  327.  As  to  the  Female  Orphan  Asylum,  and  the  School 
for  the  Indigent  Blind,  see  Nethersole  v.  School  for  Indigent  Blind,  11  Eq.  1 ; 
and  as  to  them  and  the  Deaf  and  Dumb  Asylum,  see  Chester  v.  C,  12  Eq. 
444,  et  inf. 

To  these  may  be  added  the  Ecclesiastical  Commrs,  to  whom  heredita- 
ments, goods  or  chattels,  may  be  granted  or  left  by  will,  by  6  &  7  V.  c.  37  : 
see  Baldwin  v.  B.,  22  Beav.  419. 

As  to  churches,  see  Gifts  for  Churches  Act,  1803  (43  G.  III.  c.  108),  et  sup, 
p.  1296. 

By  the  Gifts  for  Churches  Act,  1811  (51  G.  III.  c.  115),  s.  2,  five  acres,  or 
less,  of  the  waste  of  a  manor  may  be  conveyed  for  a  church,  churchyard,  or 
glebe :  see  Forbes  v.  Eccles.  Commrs,  15  Eq.  51  ;  as  to  restriction  on  the 
powers  of  this  Act,  see  the  Commons  Act,  1899  (62  &  63  V.  c.  30),  s.  22. 

Land  in  the  city  of  London  may  be  devised  in  mortmain  by  citizens  and 
freemen  :  A.  G.  v.  Fishmongers'  Co.,  7  Keen,  495 ;  Middleton  v.  Cater, 
4  Bro.  C.  C.  409. 

MAKSHALLING. 

The  rules  as  to  marshalling  appear  to  be  inapplicable  where  the  testator 
has  died  since  5th  August,  1891  :  see  Bristowe,  Mortmain  and  Charitable 
Uses  Act,  1891. 

For  cases  relating  to  the  law  prior  to  the  Act  of  1891,  see  Seton,  6th  ed. 
p.  1349. 

COSTS   AND   CHARGES — APPORTIONMENT. 

In  case  of  a  residuary  or  particular  bequest  to  a  charity,  under  the  law  Prior  to 
previous  to  the  Mortmain  and  Charitable  Uses  Act,  1891,  the  Court  will  M.  andyO.  U. 
apportion  the  debts  and  legacies  and  the  costs  of  the  action  between  such  -^"t,  1891. 
parts  of  the  fund  primarily  liable  as  are  applicable  to  charity  legacies,  and 
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such  parts  as  are  not,  whether  such  fund  consists  of  pure  and  impure 
personalty :  A.  O.  v.  Winchelsea,  3  B.  C.  C.  373 ;  or  real  and  personal 
estate  forming  a  mixed  fund :  Curtis  v.  Hutton,  14  Ves.  540 ;  Roberts  v. 
Walker,  1  Russ.  &  M.  752,  and  cases  in  notes  there  ;  Fourdrin  v.  Oowdey, 
3  My.  &  K.  383 ;  Williams  v.  Kershaw,  1  Ke.  274,  n. ;  Paice  v.  Abp. 
Canterbury,  14  Ves.  354 ;  Crosbie  v.  Corp.  Liverpool,  1  Russ.  &  M.  761,  n. 

In  cases  falling  -within  the  Mortmain  and  Charitable  Uses  Act,  1891,  no 
apportionment  is  required. 

And  a  specific  legacy  in  favour  of  a  charity  will  abate  rateably  with  other 
specific  gifts  according  to  their  respective  values  at  the  testator's  death  : 
HaUe  V.  Rumford,  47  L.  J.  Ch.  559  ;  1878,  W.  N.  66. 

Some  contested  devises  faihng  in  mortmain,  costs  of  suit  as  to  realty 
were  paid  from  that  descended,  and  as  to  personalty  from  undisposed-of 
residue  :  Sanders  v.  Miller,  25  Beav.  154 ;  Row  v.  B.,  7  Eq.  414 ;  and  see 
Harrison  y.  H.,8  Ch.  342. 

Costs  of  all  parties  to  a  successful  action  to  set  aside  deeds  as  not 
duly  executed  and  enrolled  were  paid  out  of  the  estate  :  Wickkam  v.  Bath, 
7  Eq.  17. 

Where  a  testator  gave  a  specific  fund  to  A.  upon  trust  to  pay,  inter  alia, 
certain  charitable  anns  which  were  held  void,  and  the  residue  of  the  fund 
to  A.,  and  liis  general  residue  to  B.,  the  accretion  from  failure  of  the 
charitable  gifts  went  to  A. :  Aston  v.  Wood,  22  W.  R.  893  ;  43  L.  J.  715  ; 
31  L.  T.  293. 

By  the  16  &  17  V.  c.  51,  ss.  16,  27,  property,  on  becoming  subject  to  a 
trust  for  charitable  or  public  purposes,  is  liable  to  succession  duty :  see 
Hanson,  705,  735. 

As  to  charities  being  liable  to  poor-rate,  see  St.  Thomas's  Hasp.  v.  Stratum, 
L.  R.  7  H.  L.  477  ;  Oreig  v.  Vniv.  ofEdinb.,  L.  R.  1  Sc.  348  ;  Mersey  Docks 
V.  Cameron,  1 1  H.  L.  C.  443 ;  Tudor,  Char.  421  ;  and  as  to  allowances  in 
respect  of  income  tax  on  property  held  for  "  charitable  purposes  "  under  the 
Income  Tax  Act,  1842  (5  &  6  V.  c.  35),  s.  61,  see  Commrsfor  Income  Tax  v. 
Pemsel,  [1891]  A.  C.  531;  The  King  v.  Commrs  of  Income  Tax,  [1911] 
2  K.  B.  434,  C.  A. 
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CHAPTER  XLIII. 

ACCOUNT. 


Section  I. — General  Account — Original  Judgment. 

1.  Judgment  or  Order  for  Account. 

[If  so,  The  Pit  by  Ms  counsel  submitting  to  account  and  to  pay 
what,  if  anything,  upon  taking  the  account  hereby  directed,  shall  be 
certified  to  be  due  from  him  to  the  Deft] ;  Order  that  the  following 
account  be  taken,  that  is  to  say,  1.  [take  form  of  account  from  writ  or 
statement  of  claim  such  as  an  account  of  all  dealings  and  transactions 
between  the  Pit  and  the  Deft  (from  the  —  day  of  — )] ;  And  it  is 
ordered  that  what,  upon  taking  the  said  account,  shall  be  certified 
to  be  due  be  paid  within  one  month  from  the  date  of  the  master's 
certificate  by  the  party  from  whom  to  the  party  to  whom  the  same 
shall  be  certified  to  be  due  ;  [or,  And  the  further  consideration  of 
this  action  is  adjourned]. — Liberty  to  apply. 

For  order  referring  it  to  a,  district  registrar  to  take  the  accounts  directed 
by  the  decree,  see  Corp.  of  Aheravon  v.  Monrns,  M.  R.  at  Chambers,  10  Dec. 
1875,  A.  1913. 

2.  Judgment  for  Inquiries  and  Accounts  in  Action  by  Building 
Contractor  against  his  Employer  and  the  Architect. 

Order  that  the  following  &c. :  1.  An  inquiry  whether  the  Pit 
[builder]  has  executed  for  the  Deft  D.  [employer]  any  and  what  works, 
which  are  not  included  in  the  contract  dated  &c.,  in  the  pleadings 
mentioned  ;  2.  An  inquiry  whether  the  Pit  has  executed  for  the  Deft 
D.  under  the  said  contract  any  and  what  works,  the  price  of  which 
is  not  included  in  the  said  contract,  or  has  made  and  executed,  by 
and  under  the  direction  of  the  Deft  W.  [architect],  any  and  what  varia- 
tions in  the  works  included  in  the  said  contract ;  3.  An  account  of 
what,  if  anything,  is  due  from  the  Deft  D.  to  the  Pit  in  respect  of 
the  matters  mentioned  in  the  said  inquiries  Nos.  1  and  2  respectively  ; 
4.  An  account  of  what,  if  anything,  is  due  from  the  Deft  D.  to  the 
Pit  in  respect  of  the  contract  price  mentioned  in  the  said  contract 
dated  &c.  ;  5.  An  inquiry  whether  there  have  been  any  and  what 
omissions  on  the  part  of  the  Pit  in  the  performance  of  the  said  con- 
tract ;   6.  An  account  of  what,  if  anything,  is  due  from  the  Pit  to  the 
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Deft  D.  in.  respect  of  any  such  omissions. — ^Adjourn  &c. — Liberty  to 
a.w\j.—Kimberley  v.  Dich,  M.  E.,  3  Nov.  1871,  A.  2887  ;  13  Eq.  22. 

]?or  declaration  in  suit  by  the  contractors  for  the  restoration  of  a  church 
against  the  employer  and  the  architect  that  Pits  were  entitled  to  be  paid  for 
all  quantities  of  work  done  beyond  the  quantities  specified ;  but  not  to  any 
allowance  for  the  extra  price  paid  for  stone  ;  with  inquiry  what  was  due  to 
Pits  in  respect  of  such  work  or  quantities  of  work  done,  and  declaration  as 
to  other  allowances,  and  inquiry  what  remains  due  to  Pits  in  respect  of  the 
work  done  under  the  contract,  with  costs  of  suit  to  Pits  up  to  the  hearing, 
see  K&mp  v.  Rose,  I  Gif.  269,  V.-C.  S.,  5th  June,  1858,  A.  1125. 

In  this  case,  as  in  Kimherley  v.  Dick,  sup.,  there  was  an  agreement  between 
the  architect  and  employer  which  was  unknown  to  the  builder,  and  was 
held  to  disable  them  from  enforcing  their  rights  against  him,  but  in  general 
the  builder  is  bound  by  the  quantities,  unless  he  can  show  that,  in  taking 
them  out,  the  architect  was  the  employer's  agent,  or  that  the  employer 
guaranteed  their  accuracy :  Scrivener  v.  Pash,  L.  R.  1  C.  P.  715 ;  and  even 
where  the  builder  is  not  bound  by  the  quantities,  he  must,  if  he  wishes  to 
dispute  them,  stop  at  once  on  discovering  their  inaccuracy :  Kimberley 
V.  Dick,  sup. 

3.  Inquiry  as  to  Amount  due  to  Railway  Contractor  for  Worhs  and 

Materials. 

"  Ordee  that  the  following  &c. :  1.  An  inquiry  whether  anything, 
and  what,  remains  due  to  the  Pit  in  respect  of  works  executed,  and 
materials  supplied,  or  otherwise,  under  the  several  contracts  in  the 
pleadings  mentioned,  having  regard  to  the  terms  of  such  contracts 
respectively,  and  to  the  circumstances  imder  which  the  Pit  carried 
on  and  executed  the  said  works." — Adjourn  &c. — Mcintosh  v. 
0.  W.  By.,  V.-C.  S.,  30  May,  1855,  B.  963  ;  S.  C,  3  Sm.  &  G.  146. 

4.  Account  of  what  remains  due  to  Railway  Contractor,  with  Direc- 
tions as  to  the  Allowance  or  Disallowance  of  particular  Items. 

"  Discharge  judgment  without  prejudice  to  any  question ;  and 
instead  thereof,  Declare  that  the  Pit  is  entitled  to  be  allowed,  in  the 
account  hereinafter  directed,  the  sums  of  £4000  and  £2000  claimed 
by  him  in  respect  of  the  bonuses  agreed  to  be  paid  by  the  Defts,  the 
CO.,  for  the  extra  despatch,  increased  expenses,  and  extraordinary 
means  used  and  employed  in  expediting  and  completing  the  works  of 
those  parts  of  the  railway  which  are  in  the  pleadings  in  that  behalf 
mentioned  ;  and  the  said  sums  of  £4000  and  £2000  are  to  be  allowed 
to  the  Pit  in  taking  the  said  account  accordingly  ;  But  also  Declare 
that  the  Pit  is  not  entitled  to  be  allowed  the  sum  of  £1800,  or  any 
part  thereof,  claimed  by  him  ;  and  is  not  entitled  to  any  allowance 
in  respect  of  any  loss  or  damage  sustained  by  delays  in  giving  pos- 
session of  lands,  as  in  the  pleadings  mentioned ;'  And  it  is  ordered 
that  the  following  &c. :  1.  An  account  of  what,  if  anything,  remains 
due  to  the  Pit  in  respect  of  the  several  works  and  matters  included 
in  the  final  account  or  final  bill,  and  in  the  accounts  of  day  work, 
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delivered  by  the  Pit  to  the  Defts,  the  co.,  as  in  the  pleadings  men- 
tioned ;  and  in  taking  such  account  any  items  in  the  said  accounts 
delivered  which  may  be  found  to  have  been  settled  are  not  to  be 
disturbed  ;  And  it  is  ordered  that,  for  the  purposes  of  such  account, 
all  such  iaquiries  be  made  as  may  be  necessary  for  the  purpose  of 
ascertaining  to  what,  if  anything,  the  Pit  and  his  co-contractors,  or 
the  survivor  of  them,  have  become  entitled,  or  the  Pit  is  now  entitled 
in  respect  of  accidents  or  damages  arising  from  mining  operations  ; 
and  what,  if  anything,  the  Pit  shall  be  found  to  be  entitled  to  in 
respect  thereof  is  to  be  allowed  to  him  in  taking  the  said  account." — 
Dismiss  the  action  against  one  of  the  co-Defts  with  costs,  without 
prejudice  to  recovery  thereof  against  the  co.,  and  without  costs  as 
to  other  Defts. — ^All  questions  of  interest  and  of  the  other  costs 
reserved. — By  consent,  funds  in  Court  to  be  dealt  with  as  directed 
in  the  schedule  hereto  without  prejudice. — Adjourn  further  con- 
sideration.— ^Liberty  to  apply. — [^Add  Payment  Schedule  with  direc- 
tions for  payment  to  Defts.] — Hill  v.  South  Staff.  Ey.,  L.  JJ.,  21  Jan. 
1865,  A.  340 ;  S.  0.,  11  Jur.  N.  S.  192. 

For  decree  for  an  acount  of  the  landing  rents  received  by  Deft  for  landing 
coals  from  the  mines  of  other  coal  owners,  or  otherwise,  through  a  shaft 
constructed  for  the  purpose  of  working  coals,  of  which  the  Pit  and  Deft  were 
tenants  in  common  of  undivided  moieties  ;  such  shaft  having  been  con- 
structed upon  land  of  which  Deft  was  exclusive  owner  ;  and  an  account  of 
what  is  due  in  respect  of  the  Pit's  share  of  such  rents,  with  declarations  as 
to  the  rights  of  the  parties,  see  Clegg  v.  C,  3  Giff.  336,  V.-C.  S.,  13  Nov. 
1861,  A.  2377. 

5.  Account  of  Uncommuted  Tithes. 
Obdee  that  the  following  &c.  :  1.  An  account  of  all  sums  of  money 
due  and  owing  to  the  Pit  as  dean  or  vicar  of  B.  from  the  Defts  D.,  K., 
and  N.,  respectively,  in  respect  of  the  several  dwelling-houses,  build- 
ings, and  lands,  situate  within  the  town  and  parish  of  B.,  in  the  county 
of  S.,  occupied  by  them  respectively  for  or  on  accoimt  of  vicarial 
tithes,  dues,  and  oblations,  since  the  16th  March,  1870,  to  be  calcu- 
lated at  and  after  the  rate  of  two  shillings  in  the  pound  of  the  yearly 
rent  or  value  of  such  dwelling-houses,  buildings,  and  lands  respectively, 
deducting  twopence  for  every  acre  of  the  lands  of  such  occupiers 
respectively  sown  with  wheat,  and  one  penny  halfpenny  for  every 
acre  of  the  lands  of  such  occupiers  respectively  sown  with  oats ; 
and  so  in  proportion  for  a  greater  or  less  quantity  ;  And  it  is  ordered 
that  the  Defts  D.,  K.,  and  N.,  respectively,  do,  within  one  month 
from  the  date  of  the  Master's  certificate  of  the  result  of  such  account, 
pay  to  the  Pit  C.  the  respective  amounts  which  shall  be  certified  to  be 
due  from  them,  the  Pit,  by  his  counsel,  waiving  all  penalties  and 
forfeitures. — Defts  D.,  K.,  and  N.  to  pay  Pit  C.'s  costs. — Liberty 
to  apply. — Crake  v.  Burgess,  V.-C.  H.,  2  June,  1877,  A.  1134. 

For  decree  for  account  of  tithes  against  several  Defts,  ordering  them 
respectively  to  pay  what  shall  be  due  from  them  respectively,  and  the  Pit's 
costs  by  them  generally,  see  Esdaile  v.  Peacoch,  John.  218. 

VOL.   Ti.  4   p 
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6.  Lmve  to  ado'pt  Proceedings  in  former  Action. 

And  in  (making  tie  inquiries  and)  taking  the  accounts  hereby 
directed  any  proceedings  had  and  taken  in  the  cause  of  Perry-Herrick 
V.  Attwood  are,  so  far  as  the  same  may  be  applicable,  to  be  adopted  if 
the  Judge  shall  think  M,.— Lloyd  v.  Attwood,  L.  JJ.,  18  Feb.  1859,  B. 
1075  ;  and  see  Moss  v.  Gregory,  M.  E.,  9  March,  1860,  Form  7,  inf. 
p.  1381 ;  Barr  v.  Willis,  V.-C.  S.,  10  March,  1871,  A.  760. 


For  forms  of  orders  directing  additional  accounts  and  inquiries,  v.  sup. 
Vol.  I.  p.  189. 


NOTES. 
SUBMITTING  TO  ACCOUNT — ^ACCOUNT  AGAINST  PLAINTIPI'  OE  CO-DEFENDANT. 

The  original  order  sometimes  contains  a  direction  for  payment  of  the 
amount  which  may  be  found  due.  If  not,  further  consideration  is  ad- 
journed. 

By  0.  xxxm,  7,  directions  for  accounts  are  to  be  numbered. 
Submission  It  was  usual  and  proper  for  a  claim  for  an  account  to  contain  a  submission 

by  Pit.  by  the  Pit  to  account  himself,  and  such  submission  should  be  recited  in  the 

order.  The  omission  of  it  in  the  bill  did  not  make  it  demurrable  :  Clarhe  v. 
Tipping,  4  Beav.  588  ;  Toulmin  v.  Beid,  14  Beav.  505 ;  because  the  sub- 
mission was  impUed :  Kennington  v.  HougMon,  2  Y.  &  C.  C.  630  ;  or  might 
be  made  a  condition  precedent  to  the  making  the  decree  :  Fowler  v.  Wyatt, 
24  Beav.  237 ;  and  after  a  decree  or  judgment  for  account  the  Pit  may 
always  be  ordered  to  pay  the  sum  found  due  from  him  where  the  liability 
to  pay  is  mutual :  Clarke  v.  Tipping,  Toulmin  v.  Reid,  sup.  ;  Stowell  v. 
Cole,  2  Vern.  296 ;  Horwood  v.  Schmedes,  12  Ves.  316 ;  and  see  Stainton 
V.  Carron  Co.,  24  Beav.  346  ;  but  not  where  the  amount  found  due  is  not 
a  personal  liability  on  the  part  of  the  Pit :  Hollis  v.  Bulpett,  13  W.  R.  492  ; 
12  L.  T.  293 ;  Bodkin  v.  Clancy,  1  Ba.  &  B.  216.  It  is  for  this  reason  that 
a  Deft  could,  after  an  order  for  an  account,  revive  against  the  Pit :  Anon., 
3  Atk.  691 ;  Stowell  v.  Cole,  Horwood  v.  Schmedes,  sup. ;  and  that  a  writ 
of  ne  exeat  may  be  obtained  against  a  co-Deft  by  a  Deft  in  an  action  for 
account :  Bone's  Case,  1  P.  Wms.  263 ;  Sohey  v.  8.,  15  Eq.  200,  et  sup. 
Vol.  I.  p.  506. 

The  judgment  should  contain  a  submission  by  the  Pit  to  account,  whether 
the  statement  of  claim  does  so  or  not :  Fowler  v.  Wyatt,  24  Beav.  237  ;  and 
see  Hollis  v.  Bulpett,  4  March,  1863,  Reg.  Mn.  187  ;  13  W.  R.  494,  et  sup., 
in  which  neither  the  bill  nor  the  decree  (V.-C.  K.,  10  Nov.  1862,  A.  2361) 
contained  any  submission. 

The  assignee  of  a  patent  suing  the  licensee  for  an  account  must  put  him- 
self in  the  place  of  the  assignor  by  offering  to  pay  anything  which  may  be 
due  from  the  latter :  Bergmann  v.  Macmillan,  17  Ch.  D.  423. 
Set-off  or  Under  the  new  practice,  the  power  of  making  such  judgments  as  may 

counter-  be  necessary  for  doing  complete  justice  is  extended  by  Jiid.  Act,  1873, 

claim.  s.  24 ;  and  by  0.  xxi,  17,  where  in  any  action  a  set-ofi  or  counterclaim  is 

established  against  the  Pit's  claim,  the  Court  may  give  judgment  for  the 
Deft  if  the  balance  is  in  his  favour. 

This,  however,  apphes  to  the  balance  which  results  upon  the  hearing  of 
the  action  :  Rolfe  v.  Maclaren,  3  Ch.  D.  106. 
Order  An  order  for  an  account  cannot  (otherwise  than  on  counterclaim)  be  made 

against  Pit.      against  a  Pit :  S.  C,  Toulmin  v.  Reid,  14  Beav.  500,  505. 
Between  co-        Accounts  between  co-Defts  may  be  directed  in  a  proper  case  :  Chamley  v. 
Defts.  L.  Dunsany,  D.  P.,  2  Sc.  &  L.  718  ;  but  only  where  a  case  is  made  on  the 

pleadings  and  proved :    Goodwin  v.  Clewley,  2  Beav.  30 ;  Eccleston  v.  L. 
Skelmersdale,  1  Beav.  396. 
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Declaration  of  right  between  oo-Defts  should  be  made  on  further  con- 
sideration :  Bate  v.  Hooper,  5  D.  M.  &  G.  338  ;  and  as  to  declaring  rights 
and  determining  questions  between  co-Defts,  v.  sup.  Vol.  I.  p.  164. 


PAYMENT  INTO  COURT. 

After  a  judgment  for  account,  the  Deft,  upon  his  admission,  or  when  it 
has  been  sufficiently  ascertained  that  a  balance  is  due  from  him,  may  be 
ordered,  without  certificate,  to  bring  the  amount  into  Court :  London 
Syndicate  v.  Lord,  8  Ch.  D.  84 ;  and  see  Freeman  v.  Cox,  lb.  148  ;  but  see, 
contra,  Nesbitt  v.  Baldwin,  7  L.  R.  Ir.  134. 

And  in  general,  where  an  account  has  been  rendered,  and  the  Court  has 
before  it  the  parties  to  the  account,  and  evidence  as  to  items  in  dispute,  the 
Court  will  look  into  the  facts  of  the  case,  and  if,  in  the  fair  exercise  of  its 
judicial  discretion,  it  can  arrive  at  a  conclusion  that  a  sum  will  be  duo  to 
the  Pit  on  the  taking  of  the  account,  it  will  order  payment  by  the  Deft  of 
that  amount  into  Court :  London  Syndicate  v.  Lord,  8  Ch.  D.  84,  90 ; 
WanMyn  v.  Wilson,  35  Ch.  D.  180,  186  ;  and  see  Porrett  v.  White,  31  Ch.  D. 
52,  C.  A. ;  Dunn  v.  Campbell,  27  Ch.  D.  254,  n. 


EIGHT  TO  ACCOUNT  GENERALLY. 

By  Jud.  Act,  1873,  s.  34  (3),  all  causes  and  matters  for  taking  of  partner-  Chan.  Div. 
sliip  or  other  accounts  are  assigned  to  the  Ch.  Div. 

The  taking  of  accounts  having  been  assigned  to  the  Chancery  Division  by 
Jud.  Act,  1873,  s.  34  (3),  cases  in  which  a  bill  for  an  account  would  have 
lain  previously  should  now  be  brought  in  the  Chancery  Division,  and  cases 
(not  involving  the  taking  of  an  account)  in  which  an  action  at  law  would 
have  been  the  proper  remedy  (as,  for  instance,  actions  for  debt  or  a  balance 
due,  or  for  liquidated  damages,  or  mere  cases  of  set-off  or  cross-demands), 
may  be  assigned  to  any  Division  of  the  High  Court,  including  the  Chancery 
Division. 

For  the  distinctions  between  the  jurisdiction  at  Law  and  in  Equity  under 
the  old  practice,  see  Seton,  6th  ed.  1357  et  seq. 

By  O.  m,  8,  in  all  cases  of  ordinary  account,  where  the  Pit  in  the  first  Indorsement 
instance  desires  to  have  the  account  taken,  the  writ  of  summons  is  to  be  of  writ, 
indorsed  with  a  claim  that  such  account  be  taken. 

By  O.  XV,  1,  the  Pit  then,  if  the  Deft  fails  to  appear  {v.  sup.  Vol.  I. 
p.  169),  or  appears  but  cannot  show  that  there  is  a  preliminary  question  to 
be  tried,  is  entitled  to  an  order  for  the  account  claimed  with  all  usual 
directions.    By  r.  2,  such  application  is  to  be  made  in  Chambers. 

As  to  the  powers  of  the  Court  to  refer  questions  of  account  arising  in  any  Reference  to 
cause  or  matter  requiring  a  prolonged  examination  of  accounts  to  a  special  special  or 
or  official  referee,  v.  sup.  Vol.  I.  p.  402 ;  and  that  an  official  referee  is  not  official 
bound  to  take  accounts  and  inquiries  in  the  strict  way  usually  adopted  referee, 
before  the  Master  in  Chambers,  see  Be  Taylor,  Turpin  v.  Pain,  44  Ch.  D. 
128,  sup.  p.  405. 

By  Jud.  Act,  1873,  s.  66,  accounts  may  be  ordered  to  be  taken  in  the  District 
office  of  or  by  a  district  registrar,  and  his  written  report  may  be  acted  upon  registrar, 
by  the  Court  as  to  the  Court  shall  seem  fit ;   and  as  to  taking  accounts  in 
district  registries,  see  0.  xxxv,  13,  sup.  p.  176. 

By  0.  xxxm,  2,  the  Court  or  a  Judge  may  at  any  stage  of  the  proceedings  Order  before 
in  a  cause  or  matter  direct  any  necessary  inquiries  or  accounts  to  be  made  trial, 
or  taken,  although  there  is  some  special  or  further  relief  sought  for,  or  some 
special  issue  to  be  tried,  as  to  which  it  may  be  proper  that  the  cause  or 
matter  should  proceed  in  the  ordinary  manner. 

The  rule  does  not  authorize  the  Court  to  refer  to  Chambers  the  whole  of 
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Decree  in 
foreign  Court, 
Diverse 
Pits. 


the  questions  in  a  cause,  but  only  to  direct  before  trial  accounts  which 
would  otherwise  have  been  directed  at  the  trial :  Oarnham  v.  Skipper, 
29  Ch.  D.  566,  C.  A.  ;  and  see  BlaJce  v.  Hanmj,  29  Ch.  D.  827,  C.  A. ;  Clover 
V.  Wilis  and  Berkshire  B.  B.  Soc,  50  L.  T.  382 ;  53  L.  J.  Ch.  622 ;  32 
W.  R.  895. 

In  general,  a  Pit  is  not  entitled  to  apply  by  summons  for  the  determina- 
tion of  the  question  at  issue,  which  wil)  properly  be  decided  at  the  trial : 
Borthwich  v.  Ransford,  28  Ch.  D.  79. 

By  O.  xxxii,  6,  any  party  may,  at  any  time,  apply  by  motion  for  such 
order  as  he  is  entitled  to  upon  the  admissions  in  the  pleadings  :  see  Rumsey 
V.  Reade,  1  Ch.  D.  643  ;  sup.  Vol.  I.  p.  178. 

An  admission  of  the  accounting  relationship  is  enough,  although  Deft 
allege  that  the  balance  is  due  to  him :  Turquand  v.  Wilson,  1  Ch.  D.  85 
(and  see  Lockelt  v.  L.,  4  Ch.  340,  et  sup.  Vol.  I.  p.  88),  in  which  case  he  may 
have  to  pay  costs  if  the  balance  is  found  against  him  :  Fry  v.  F.,  10  Jur. 
N.  S.  983. 

As  to  what  is  a  refusal  to  account,  see  Pince  v.  Bealtie,  11  W.  R.  979 ; 
9  Jur.  N.  S.  1119;  9  L.  T.  315. 

As  to  giving  leav  to  defend  where  there  is  a  question  of  account,  v.  sup. 
Vol.  I.  p.  24. 

A  decree  for  account  in  a  foreign  Court  is  no  bar  to  a  suit  here  :  Pietroni 
Y.  Transatlantic  Co.,  17  L.  T.  303. 

Several  Pits  whose  rights  are  adverse  cannot  join  in  an  action  for  account : 
Ward  V.  Sittingbourne,  &c.  Co.,  9  Ch.  488. 


SPECIAL  DIRECTIONS — EVIDENCE. 

Special  By  O.  xxxill,  3,  "  the  Court  or  a  Judge  may,  either  by  the  judgment  or 

directions.  order  directing  an  account  to  be  taken,  or  by  any  subsequent  order,  give 
special  directions  with  regard  to  the  mode  in  wliich  the  account  is  to  be 
taken  or  vouched,  and,  in  particular,  may  direct  that  in  taking  the  account, 
the  books  of  account  in  which  the  accounts  in  question  have  been  kept  shall 
be  taken  as  prima  facie  evidence  of  the  truth  of  the  matters  therein  con- 
tained, with  liberty  to  the  parties  interested  to  take  such  objections  thereto 
as  they  may  be  advised." 

As  to  giving  directions  with  reference  to  settled  accounts,  v.  inf.  p.  1340. 

For  form  of  summons,  see  D.  C.  P.  612. 

As  to  evi-  Except  in  partnership  cases  (as  to  which  u.  inf.  Chap.  XLIX.,  "  Paet- 

dence.  jtbrship")  a  special  direction  is  necessary  to  make  books  prima  facie 

evidence  of  accounts  :   Coohes  v.  C,  3  N.  R.  97  ;   9  Jur.  N.  S.  843 ;    11 

W.  R.  871 ;  and  see  Newberry  v.  Benson,  2  W.  R.  648  ;  23  L.  J.  Ch.  1003. 

The  intention  is  that  such  special  directions  as  to  evidence  may  be  given 

where  vouchers  have  been  lost,  or  there  has  been  great  lapse  of  time,  not 

where  the  ordinary  evidence  can  be  had,  nor  merely  to  save  expense  : 

Lodge  v.  Prichard,  3  D.  M.  &  G.  906 ;  Fwart  v.  Williams,  7  D.  M.  &  G.  68. 

Trust  accounts  which  had  been  open  to  inspection  by  all  the  cs.  q.  t., 

and  examined  by  some  of  them,  were  ordered  to  be  prima  facie  evidence  : 

Banks  v.  Cartwright,  15  W.  R.  417. 

Under  special  circumstances,  entries  in  books,  accounts  between  master 
and  servant,  tradesmen  and  shopmen,  and  bankers  and  customers,  from 
necessity  and  for  general  convenience,  are  admitted  as  evidence  for  the 
person  who  kept  them :  Symonds  v.  Oas  Co.,  11  Beav.  283. 

Accounts  taken  in  a  suit  in  Jamaica  against  the  exors,  who  proved  the 
will  there,  were  ordered  to  be  taken  as  prima  facie  evidence  in  a  suit  against 
them  here,  with  leave  to  Pit  to  surcharge  and  falsify :   Sleight  v.  Lawson, 
3  K.  &  J.  292. 
Loss  of  evi-         The  Court  may  give  special  directions  where  accounts  are  ordered  against 
dence.  a  person  who  has  been  in  possession  believing  himself  entitled  :  Lupton  v. 

White,  15  Ves.  443 ;  and  with  leave  to  state  specially  in  case  of  lapse  of 
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time,  loss  of  documents  or  evidence,  or  other  difficulty  :  Jtowley  v.  Adams, 
7  Beav.  396,  415  ;  Re  Watts,  7  Beav.  491 ;  Allfrey  v.  A.,  1  Mac.  &  G.  87  ; 
10  Beav.  353,  361. 

Or  where  the  accounts  and  vouchers  are  alleged  to  be  beyond  the  control  Vouchers  in 
of  the  accounting  party :    Turner  v.  Gorney,  5  Beav.  517  ;    Kirkman  v.  other  ous- 
Booth,  11  Beav.  273,  283  ;    secus,  whore  it  appears  that  there  never  were  tody, 
any  vouchers  :  Stainlon  v.  Carron  Co.,  24  Beav.  346,  361  ;  et  inf.  p.  1337. 

As  to  the  provisions  of  the  Bankers'  Books  Evidence  Act,  1879  (42  V. 
c.  11),  in  reference  to  the  admissibility  of  entries  in  bankers'  books  as 
•prima  facie  evidence,  v.  sup.  Vol.  I.  p.  113;  and  for  forms,  v. 
Vol.  I.  p.  61. 

As  to  the  effect  of  past  practice  as  evidence  of  an  agreement  that  accounts  Mode  of 
shall  be  taken  in  a  particular  manner,  see  Be  Frank  Mills  Mining  Co.,  taking 
23  Ch.  D.  52,  C.  A.  accounts. 

As  to  special  directions  for  taking  accounts  by  the  Court  of  Chancery  in 
Ireland,  see  30  &  31  V.  c.  44,  s.  159 ;  Alford  v.  Clay,  Ir.  Rep.  9  Eq.  219. 

At  the  original  hearing  the  Court  generally  confines  itself  to  determining 
whether  an  account  ought  to  be  directed,  and  what,  if  any,  special  directions 
ought  to  be  given  for  taking  the  account :  Hill  v.  8.  Staff.  By.,  11  Jur. 
N.  S.  193.  It  does  not,  as  a  rule,  deal  with  or  admit  evidence  on  any 
questions  except  so  far  as  required  for  deciding  on  the  right  to  an  account, 
V.  sup.  Vol.  I.  p.  88,  and  will  not  do  anything  which  will  have  the  effect 
of  taking  the  account  in  part :  Hornby  v.  Hunter,  1  Russ.  89  ;  5  Rues.  149  ; 
Law  V.  Hunter,  1  Russ.  102;  Walker  v.  Woodward,  1  Russ.  110;  I'omlin 
V.  T.,1  Ha.  236,  248  ;  but  can  do  so  where  necessary,  and  if  the  particuUir 
items  are  put  forward  in  the  pleadings  :  Hill  v.  S.  Staff  By.,  11  Jur.  N.  S. 
192,  193 ;  12  L.  T.  63 ;  Smith  v.  Wilkinson,  L.  C,  9  Eeb.  1798,  B.  363  ; 
Abbey  v.  Fetch,  6  Jur.  433 ;  11  L.  J.  Ch.  124 ;  1  Y.  &  C.  C.  C.  258  ;  and 
see  the  decree  in  Joy  v.  Campbell,  1  Sch.  &  L.  247 ;  3  Bli.  N.  S.  110,  111. 

Pit  was  bound  to  state  specifically  the  errors  on  which  he  relied  in  the  Particulars, 
accounts  rendered  by  the  Deft,  his  agent :  Shepherd  v.  Morris,  4  Beav.  252  ; 
and  could  not  at  the  hearing  give  any  evidence  as  to  particular  errors  not  so 
stated  :  Forsyth  v.  Ellice,  2  Mae.  &'  G.  209  ;  and  see  Hill  v.  S.  Staff.  By.,U 
Jur.  N.  S.  192  ;  12  L.  T.  63  ;  et  sup.  pp.  1310,  1311  ;  nor  before  the  hearing 
require  discovery  as  to  particular  items  not  relevant  to  the  question  then  to 
be  decided — ^the  right  to  call  for  an  account :  Adam^  v.  Fisher,  3  My.  &  C. 
526,  as  explained  by  Wigram,  V.-C,  in  A.  G.  v.  Thompson,  8  Ha.  115; 
Tomlin  v.  T.,  1  Ha.  236. 

By  O.  xxxm,  4a,  "  upon  the  taking  of  any  account,  the  Court  or  a  Judge  Production  of 
may  direct  that  the  vouchers  shall  be  produced  at  the  office  of  the  solr  of  vouchers, 
the  accounting  party,  or  at  any  other  convenient  place,  and  that  only  such 
items  as  may  be  contested  or  surcharged  shall  be  brought  before  the  Judge  Items  to  be 
at  Chambers."     As  to  the  subject  of  tliis  rule,  see  Re  Fish,  Bennett  v.  B.,  contested. 
[1893]2Ch.  413,  427,0.  A. 

A  trustee  has  no  right  to  refuse  access  to  the  trust  accounts  by  an  Access 
auditor  appointed  under  the  Public  Trustee  Act,  1906  (6  Edw  VII.  c.  55),  to  trust 
s.  13  :  Re  Williams,  26  T.  L.  R.  604.  accounts. 

WILrUL   DEFAULT. 

A  bailiff  at  Common  Law  was  answerable  for  what  he  might  have  made  Agent, 
of  the  lands  but  for  his  wilful  default. 

In  giving  an  account  of  rents  and  profits  against  a  deceased  steward  and 
agent,  and  his  surviving  partner,  also  his  exor,  where  losses  had  occurred 
through  his  sub-agents,  the  account  was  to  embrace  what  "  without  their 
wilful  default  might  have  been  received  thereout  "  :  E.  Abingdon  v.  Way, 
29  Jan.  1787,  A.  697. 

Losses  occasioned  by  the  agent's  neglect  of  duty  may  be  set  off  against 
him  :  G.  W.  Ins.  Co.  v.  Cunliffe,  9  Oh.  525  ;  and  an  agent  charging  premiums 
on  insurances  not  eSected  may,  after  a  loss  happens,  be  charged  a,s  himself 
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the  insurer  :  TicM  v.  Short,  2  Vez.  239  ;  and  of  course,  where  no  loss  has 
occurred,  the  amount  of  premiums  is  disallowed:  Clarice  v.  Tipping,  9 
Beav.  284. 

In  what  cases,  and  under  what  circumstances,  and  in  what  form  and 
stage  of  the  proceedings,  parties  are  liable  to  account,  as  for  wilful  default, 
V.  sup.  pp.  1120  et  seq..  Chap.  XLIV.,  "  Administeation,"  and  Chap. 

XLVII.,  "  MOBTGAOBS." 

Tenants  in  A  tenant  in  common  (who  when  he  had  received  more  than  his  share 

common.  was  liable,  under  4  &  5  A.  c.  16,  s.  27,  to  an  action  of  account  by  his  co- 

tenant)  was  not  answerable  for  wilful  default :  Wheeler  v.  Home,  Willes, 
208. 

As  to  account  between  tenants  in  common  of  coal  mines,  &o.,  see  Clegg 
V.  C,  3  Giff.  322  ;  10  W.  R.  75,  et  sup.  p.  1311 ;  Job  v.  Potton,  20  Eq.  84 ; 
and  that  one  tenant  in  common  of  a  house  who  expends  money  in  ordinary 
repairs  has  no  right  of  action  against  liis  co-tenant  for  contribution,  see 
Leigh  v.  Dickeson,  15  Q.  B.  D.  60,  C.  A. ;  Hill  v.  Hichin,  [1897]  2  Ch.  579  ; 
and  that  there  is  no  fiduciary  relation  between  tenants  in  common  of  land 
prohibiting  one  from  acquiring  an  outstanding  incumbrance  for  his  own 
benefit,  see  Kennedy  v.  De  Traffard,  [1896]  1  Ch.  762,  C.  A. ;  and  one 
co-patentee  cannot  call  on  the  other  for  an  account  of  profits  made  by 
him  by  working  the  patent  or  using  the  invention  in  his  business  :  Steers 
V.  Sogers,  [1893]  A.  C.  232 ;  and  so  in  the  case  of  co-owners  of  a  secret 
process  :  Heyl-Dia  v.  Edmunds,  81  L.  T.  679  ;  48  W.  R.  167. 


Necessary 
inquiries  and 
accounts. 


PKOOEEDING  TJNDEE  THE   OKDEK. 

As  to  bringing  the  judgment  or  order  into  Chambers  and  prosecuting  it, 
see  O.  LV,  32. 
Summons  to        By  O.  LV,  33,  on  a  copy  of  the  judgment  or  order  being  left,  a  summons  to 
proceed.  proceed  is  to  be  issued,  upon  the  return  of  which  the  Judge,  all  necessary 

parties  having  been  served  with  notice  of  the  judgment  or  order,  is  to  give 
directions  as  to  the  manner  of  taking  each  account,  the  evidence  in  support 
thereof,  the  parties  to  attend,  and  the  time  within  which  each  proceeding  is 
to  be  taken,  and  a  day  or  days  may  be  appointed  for  the  fxirther  attendance 
of  the  parties,  and  all  such  directions  may  afterwards  be  varied  or  added  to 
as  may  be  found  necessary. 

By  O.  xxxni,  2,  the  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings in  a  cause  or  matter,  direct  any  necessary  inquiries  or  accounts  to  be 
made  or  taken,  notwithstanding  that  it  may  appear  that  there  is  some  special 
or  further  relief  sought  for  or  some  special  issue  to  be  tried,  as  to  which  it 
may  be  proper  that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner. 

For  forms  of  orders  directing  additional  accounts  and  inquiries,  v.  sup. 
p.  189. 

Such  further  accounts  must  not  be  inconsistent  with  the  judgment : 
Partington  v.  Reynolds,  4  Drew.  253 ;   6  W.  R.  388,  et  sup.  p.  1120 ;   nor 
such  as  to  vary  the  account  itself,  as  by  directing  annual  rests  :  Nelson  v. 
Booth,  3  D.  &  J.  120  ;  6  W.  R.  845. 
For  form  of  account  and  affidavit  verifying  it,  see  D.  C.  P.  597. 
Assistance  of       By  O.  LV,  19,  the  Judge  in  Chambers  may,  in  such  way  as  he  thinks  fit, 
accountants,    obtain  the  assistance  of  accountants,  &c. :   v.  sup.  p.  315  ;   but  they  are 
not  the  officers  of  the  Court :  Re  Agricult.  Cattle  Co.,  7  Jur.  N.  S.  590 ; 
9  W.  R.  682. 

The  bankruptcy  rule  as  to  their  scale  of  charges  was  adopted  in  Chambers  : 

Meymott  v.  M.,  33  Beav.  590. 

Accounting         By  0.  xxxm,  4,  the  accounting  party  is,  unless  the  Judge  otherwise 

party.  directs,  to  make  out  his  account,  and  verify  the  same  by  afiidavit,  and  the 

items  are  to  be  numbered,  and  the  account  referred  to  by  the  affidavit  as 

an  exhibit,  and  left  at  Chambers. 

Surcharging.        By  r,  6,  any  party  seeking  to  charge  him  beyond  what  is  so  admitted 
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is  to  give  him  notice,  stating,  so  far  as  he  is  able,  the  amount  sought  to  be 
charged,  and  the  particulars,  shortly  and  succinctly. 

The  principle  of  the  account  may  be  settled  on  motion :  Robertson  v. 
Norris,  1  Giff.  428,  433 ;  or  upon  petition  :  Browne  v.  Collins,  12  Bq.  586  ; 
or  adjourned  summons  :  Bishton  v.  Orissell,  6  Eq.  326. 

The  accounting  party  is  liable  to  be  cross-examined  on  his  affidavit,  but  Cross-exami- 
is  entitled  to  notice  of  the  particular  items  and  points  on  which  he  is  to  be  nation, 
cross-examined :    Wormsley  v.  Sturt,  22  Beav.  398  ;   Be  Lord,  2  Eq.  605  ; 
even  before  the  account  is  vouched :    Meacham  v.  Cooper,  16  Eq.  102 ; 
and  a  general  notice  that  all  items  but  one  were  objected  to  was  not 
sufficient :   McArthur  v.  Dudgeon,  15  Eq.  102. 

This  rule  applies  equally  where  the  account  is  brought  in  by  Pit  seeking 
to  charge  Deft :  Bates  v.  Eley,  1  Ch.  D.  473. 

It  is  competent  for  the  Judge  to  adopt  a  practice  in  Chambers  excluding 
further  evidence  by  a  party  after  cross-examining  on  the  evidence  on  the 
other  side :  Be  Davies,  Issard  v.  Lambert,  44  Ch.  D.  253,  C.  A. 

The  accounting  party  may  also,  by  leave  of  the  Court,  be  interrogated : 
Allfrey  v.  A.,  12  Beav.  292 ;  and  now  see  O.  xxxi,  1.  A  Deft  who  had 
omitted  all  receipts  and  payments  for  a  certain  period,  during  which  Pit 
proved  he  had  received  moneys,  could  not  bring  in  additional  accounts,  or 
give  evidence  of  payments  in  discharge  :  Maddeford  v.  Austwick,  11  Sim. 
209  ;  and  after  the  evidence  has  been  completed,  further  evidence  can  only 
be  allowed  under  special  circumstances  :  Winpenny  v.  Courtney,  5  Sim.  554 ; 
Parker  v.  Peet,  1  Dr.  &  S.  217 ;  nor  can  there  be  any  cross-examination 
after  the  certificate  has  been  approved  by  the  Judge  :  Dawkins  v.  Morton, 
10  W.  R.  339. 

By  O.  LV,  68,  the  Master's  certificate  is  to  state  the  result  of  the  account.  Master's 
not  set  it  out  by  schedule,  but  refer  to  it,  verified  by  the  affidavit  filed,  certificate, 
and  specify,  by  the  numbers  of  the  items,  those  disallowed  or  varied,  and 
state  any  additions  by  surcharge,  and  to  refer  to  the  fair  transcript,  if  any, 
and  it  and  the  accounts  are  to  be  filed,  but  copies  need  not  be  taken.     For 
-forms  of  Master's  certificates,  see  R.  S.  C,  Appx.  L.  et  sup.  p.  321. 

The  Master's  certificate  must  show  what  sums  he  has  allowed  and  what 
he  has  disallowed,  so  that  the  judgment  of  the  Court  may  be  taken  on  any 
particular  item  in  it :  Mackintosh  T.  0.  W.  By.,  1  D.  J.  &  S.  443 ;  but  the 
certificate  can  only  be  varied  on  the  ground  of  clear  mistake,  or  for  reasons 
sufficient  for  setting  aside  the  verdict  of  a  jury :  8.  C,  6  N.  R.  336, 

The  Master  may  state  special  circumstances  without  a  direction  for  that 
purpose  :    Williamson  v.  Jeffreys,  9  Ha.  Ivi. 

Leave  being  given  by  consent  to  submit  to  arbitration  any  questions  on  Arbitration^ 
the  account,  the  Court  gave  the  Master  leave  to  adopt  the  conclusions,  but  of  questions, 
would  not,  even  by  consent,  make  it  compulsory :    Scale  v.  Fothergill, 
8  Beav.  361. 

As  to  the  principles  to  be  adopted  in  working  out  an  inquiry  as  to  damages  Inquiry  as 
by  unlawful  detention  where  the  judgment  is  varied,  but  the  inquiry  to  damages, 
allowed  to  stand,  see  Dreyfus  v.  Peruvian  Chiano  Co.,  43  Ch.  D.  316,  C.  A., 
and  as  to  whether  in  such  a  case  the  inquiry  can  be  satisfied  by  giving 
nominal  damages,  see  S.  G. 

As  to  the  principles  appUoable  where  a  Pit  sues  a  Deft  in  this  country  Foreign 
for  an  account  upon  a  contract  to  pay  in  a  foreign  currency,  see  Manners  currency. 
V.  Pearson,  [1898]  1  Ch.  581,  C.  A.,  where  the  account  being  directed  in 
respect  of  continuous  transactions  Pit  was  not  entitled  to  have  the  foreign 
currency  turned  into  English  money  until  the  balance  due  on  the  whole 
account  was  ascertained. 

The  account  may  be  carried  on  as  long  as  the  suit  is  depending  between  Carrying  on 
the  parties  :  Bell  v.  Bead,  3  Atk.  592  ;  Barfield  v.  Kelly,  4  Russ.  359.         account. 

Though  judgments  for  account  do  not  contain  future  words,  sums  received 
after  judgment  must  be  accounted  for :  Bulstrode  v.  Bradley,  3  Atk.  582. 

For  the  mode  of  prosecuting  and  acting  on  the  result  of  accounts  and 
inquiries  in  Chambers,  v.  sup,  pp.  318  et  seg. 
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As  to  accounts  against  executors,  v.  inf.  Chap.  XLIV.,   "  Adminis- 

TKATION." 

ALLOWANCES. 

By  O.  xxxin,  8,  "in  taking  any  account  directed  by  any  judgment  or 
order  all  just  allowances  shall  be  made  without  any  direction  for  that 
purpose." 

Formerly  decrees  directed  that  in  taking  the  account  all  just  allowances 
should  be  made. 

The  Court  will  not  usually  determine,  in  the  first  instance,  what  is  a  just 
allowance  :  Brovm  v.  De  Tastet,  Jac.  294 ;  but  see  Cook  v.  Gollingridge,  Jac. 
621,  623  ;  E.  I.  Co.  v.  KeighUy,  4  Madd.  23. 

In  a  suit  against  a  solr  as  steward  or  agent,  he  could  not  have  costs 
taxed  and  set  ofl  as  just  allowances  :  Joliffe  v.  Hector,  12  Sim.  398  ;  Waters 
V.  Shaftesbury,  2  Ch.  231 ;  14  W.  R.  572  ;  Form  4  and  note,  inf  p.  1328. 

In  E.  I.  Co.  V.  Keighley,  4  Madd.  23,  an  allowance  was  to  be  made  for 
loss  through  exchange  of  Sicca  for  Sonant  rupees. 

As  to  allowances  in  account  between  mortgagor  and  mortgagee,  v.  inf. 
Chap.  XLVII.,  "Mortgages";  and  as  to  trustees'  allowances,  v.  sup. 
p.  1133. 

As  to  allowances  in  taxation  of  costs,  v.  sup.  Vol.  I.  pp.  245  et  seq. 


Procedure.  By  0.  xix,  3,  "  a  Deft  in  an  action  may  set  off,  or  set  up,  by  way  of 

counter-claim  against  the  claims  of  the  Pit,  any  right  or  claim,  whether 
such  set-off  or  counter-claim  sound  in  damages  or  not,  and  such  set-ofi 
or  counter-claim  shall  have  the  same  effect  as  a  statement  of  claim  in  a 
cross  action,  so  as  to  enable  the  Court  to  pronounce  a  final  judgment  in  the 
same  action,  both  on  the  original  and  on  the  cross  claim.  But  the  Court  or 
a  Judge  may,  on  the  application  of  the  Pit  before  trial,  if  in  the  opinion  of 
the  Court  or  Judge  such  set-ofE  or  counter-claim  cannot  be  conveniently  dis-' 
posed  of  in  the  pending  action,  or  ought  not  to  be  allowed,  refuse  permission 
to  the  Deft  to  avail  himself  thereof." 

The  rule  is  only  a  rule  of  procedure,  and  does  not  alter  rights  :  Mersey 
Steel  and  Iron  Co.  v.  Naylor,  9  Q.  B.  D.  648,  C.  A. ;  S.0.,9  App.  Ca.  434 ; 
Pellas  V.  Neptune  Marine  Ins.  Co.,  5  C.  P.  D.  34,  C.  A. ;  He  Milan  Tramways 
Co.,  Exp.  Theys,  22  Ch.  D.  122  ;  S.  C,  25  Ch.  D.  587,  C.  A. ;  Be  Leeds 
and  Hanley  Theatres  of  Varieties,  Id.,  [1904]  2  Ch.  46. 

Thus,  in  answer  to  a  claim  for  loss  on  a  marine  policy,  a  claim  to  set  off  a 
debt  is  no  more  a  "  defence,"  under  31  &  32  V.  o.  86,  s.  1,  than  it  was  before 
the  rule  was  made  :  Pellas  v.  Neptune  Marine  Ins.  Co.,  sup. 

But,  under  sect.  10  of  the  Jud.  Act,  1876,  applying  the  rule  in  bank- 
ruptcy to  the  winding-up  of  cos.  and  admon  of  insolvent  estates,  rights  are 
affected  as  well  as  procedure  :   v.  inf.  Chap.  XLIV.,  "  Administbation." 

A  Deft  may  set  up  separate  counter-claims  for  damages  against  several 
Pits  if  they  can  be  conveniently  disposed  of  in  the  action  :  Manch.  dkc.  By, 
v.  Brooks,  2  Ex.  D.  243. 

Under  the  old  practice,  a  client  could  set  off  against  his  solr  a  claim  for 
negligence :  Piggott  v.  Williams,  6  Madd.  95 ;  where  it  went  directly  to 
impeach  the  solr's  demand :  Bawson  v.  Samuel,  Cr.  &  P.  180 ;  but  in 
general  an  unsettled  claim  or  amount  could  not  be  set  off  against  an  ascer- 
tained debt :  8.  C. 

By  0.  XXI,  10,  a  Deft  seeking  to  rely  upon  any  facts  as  supporting  a 
right  of  set-ofE  or  counter-claim,  must,  in  his  statement  of  defence,  state 
specifically  that  he  does  so  by  way  of  set-off  or  counter-claim :  see  Bolfe  v. 
Maclaren,  3  Ch.  D.  106. 

A  third  party  properly  brought  in  is  entitled  to  set  up  against  the  Pit  any 
defence  which  would  have  been  available  to  the  Deft :  Callender  v.  Walling- 
ford,  63  L.  J.  Q.  B.  569 ;  32  W,  R.  491. 
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Equitable  rights  of  Deft  will  be  given  effect  to,  though  not  raised  by 
counter-claim :  Eyre  v.  Hughes,  2  Ch.  D.  148  ;  Breslauer  v.  Barwiclc,  24 
W.  B.  901 ;  36  L.  T.  52. 

A  doubtful  question  of  set-off  should  be  made  the  subject  of  a  special 
inquiry :  Lord  v.  Wightwich,  2  Ph.  110. 

Mere  pleading  of  a  set-off  does  not  extinguish  both  debts.  They  remain 
distinct  until  judgment :   In  re  Hiram  Maxim  Lamp  Co.,  [1903]  1  Ch.  70. 

Equitable  set-off  was  derived  from  the  civil  law :    Freeman  v.  Lomas,  Kight  ot  set- 
9  Ha.  109  ;  Middleton  v.  Pollock,  Exp.  Nugee,  20  Eq.  34  ;  and  was  exercised  oft  generally, 
long  before  any  legislation  on  the  subject :    Exp.  Stephens,  11  Ves.  27  ; 
Peat  V.  Jones,  8  Q.  B.  D.  147. 

Set-off  at  law  was  founded  on  statutes  :  see  2  G.  II.  c.  22 ;  8  G.  II. 
c.  24 ;  23  &  24  V.  c.  126  (C.  L.  P.  Act,  1860),  s.  20,  as  to  which  see  Chit. 
Stat.,  tit.  "  Set  off ;  "  Smith  v.  Hodson,  Rose  v.  Hart,  2  Sm.  L.  C.  143,  288 

A  Deft  cannot  set  off  a  debt  which  is  not  actionable,  such  as  a  statute- 
barred  debt :  Remington  v.  Stevens,  2  Str.  1271 ;  Francis  v.  Dodsworth, 
4  C.  B.  202  ;  9  G.  IV.  c.  14,  s.  4  ;  Smith  v.  Betty,  [1903]  2  K.  B.  317  ;  or 
an  infant's  debt :  Rawley  v.  R.,  1  Q.  B.  D.  460,  C.  A.  ;  and  see  Rhymney 
Railway  Co.  v.  Rhymney  Iron  Co.,  25  Q.  B.  D.  146,  C.  A. ;  but  a  debt  which 
is  due  before  but  not  payable  until  after,  notice  of  assignment  may  be 
set  off :  Christie  v.  Taunton,  dkc.  Co.,  [1893]  2  Ch.  175 ;  and  as  to  set-off 
in  respect  of  sums  wrongly  credited  in  account,  see  Daniell  v.  Sinclair, 
6  App.  Ca.  181,  referring  to  Shyring  v.  Greenwood,  4  B.  &  C.  281. 

Set-off  rests  on  personal  demand  on  both  sides  :  Jenner  v.  Morris,  7  Jur.  Limitations 
N.  S.  375  ;   9  W.  R.  29,  391 ;  and  there  is  no  set-off  if  the  claims  are  in  on  right, 
different  rights  :    Oale  v.  Luttrell,  1  Y.  &  J.  180 ;    Stammers  v.  Elliott, 
3  Ch.  199 ;  Exp.  Morier,  Re  Willis,  Pereival  &  Co.,  12  Ch.  D.  491,  C.  A. 
And  this  is  the  same  under  the  new  practice  :   Newell  v.  Nat.  Prov.  Bk. 
ofE.,  1  C.  P.  D.  496. 

Thus  an  admor  could  not  set  off  a  debt  due  to  him  personally  against  a 
legacy  :  M'Mahon  v.  Burchell,  2  Ph.  127  ;  and  other  cases,  inf.  "  Adminis- 
TKATION,"  Chap.  XLIV.  For  the  same  reason  there  is  no  set-off  between 
a  debt  to  a  testator's  estate  arising  after  his  death  and  one  due  before  his 
death  :  Shipman  v.  Thompson,  Willes,  103,  and  cases  there  cited  ;  Bishop  v. 
Church,  3  Atk.  691 ;  Be  Gregson,  Christison  v.  Bolam,  36  Ch.  D.  223 ; 
Newell  V.  Nat.  Prov.  Bk.  of  E.,  1  C.  P.  D.  496 ;  nor  can  a  creditor  of  an 
intestate,  purchasing  part  of  his  goods  from  the  admor,  set  off  his  debt 
against  the  purchase-money :  Lambarde  v.  Older,  17  Beav.  542 ;  nor  a 
mortgagee  of  a  poUoy  having,  after  the  mortgagor's  death,  received  the 
policy  money  in  satisfaction  of  the  mortgage,  retain  any  balance  in  respect 
of  a  simple  contract  debt  due  to  him  by  the  deceased :  Re  Oregson, 
Christison  v.  Bolam,  36  Ch.  D.  223  ;  following  Talbot  v.  Frere,  9  Ch.  D.  568  ; 
and  disapproving  Re  Haselfoot,  13  Eq.  327  ;  Exp.  National  Bank,  14  Eq. 
607  ;  Spalding  v.  Thompson,  26  Beav.  637  ;  nor  a  Pit  set  off  costs  which 
he  has  been  ordered  to  pay  to  exors  personally  against  a  debt  due  to  him 
from  their  testator's  estate :  Re  Dickinson,  Marquis  of  Bute  v.  Walker, 
1888,  W.  N.  94 ;  nor  a  person  taking  a  transfer  of  a  mortgage  a  sum  due 
from  him  to  the  solr  of  the  transferor,  who  holds  the  executed  transfer 
expressing  that  the  money  has  been  paid  :  Coupe  v.  Collyer,  62  L.  T.  927  ; 
and  to  an  application  by  an  exor,  respondent  to  an  appeal,  for  security 
for  costs,  it  is  no  answer  that  a  sum  for  costs  is  due  from  his  testator's 
estate  to  the  appellant :  Re  Knight,  K.  v.  Gardner,  38  Ch.  D.  108,  C.  A. 

Nor  can  the  exor  (also  a  residuary  legatee)  of  A.  set  off  a  debt  due  from 
B.  to  A.'s  estate  against  one  due  by  the  exor  to  B. :  Bishop  v.  Church, 
3  Atk.  691  ;  Middleton  v.  Pollock,  Exp.  Nugee,  20  Eq.  29  ;  unless  he  has, 
by  division  of  the  estate  or  otherwise,  become  entitled  to  treat  the  residue 
as  his  beneficially  as  well  as  in  the  character  of  exor :  Jones  v.  Mossop, 
3  Ha.  568,  575 ;  Bailey  v.  Finch,  L.  R.  7  Q.  B.  34 ;  so  that  a  Court 
of  Equity,  if  some  other  person  were  exor,  would,  without  any  terms, 
or   any  further  inquiry,  compel   such  other  person   to  transfer   to   the 
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beneficiary :   Exp.   Morier,  Be  Willis,  Percival   db  Co.,  12  Ch.  D.   491, 
C.  A. ;  Lewin,  897. 

Generally,  as  to  the  principles  applicable  to  set  off  of  mutual  debts 
where  either  party  sues  or  is  sued  as  exor  or  admor,  see  Ingpen  on 
Exors,  Chap.  xxx. 

As  a  pension  payable  to  a  retired  incumbent,  under  the  Incumbents' 
Resignation  Act,  1871,  is  not  a  debt  due  from  his  successor,  though  recover- 
able as  such,  nor  transferable  either  at  law  or  in  equity,  a  judgment  debt, 
due  from  the  retiring  incumbent  to  his  successor,  cannot  be  set  ofE  by 
the  latter  against  arrears  of  the  pension  :  Oathercole  v.  Smith,  17  Ch.  D.  1, 
C.  A. ;  nor  can  such  judgment  debt  be  pleaded  by  way  of  counter-claim : 
Oathercole  v.  Smith,  7  Q.  B.  D.  628,  C.  A. ;  but  see  the  Incumbents'  Re- 
signation Act,  1887  (50  &  51  V.  c.  23),  s.  6,  under  which  a  set-off  of  such  a 
pension  against  a  sum  due  for  dilapidations  may  now  be  made  to  the  extent 
of  one  half  the  year's  pension,  or  more  with  the  consent  of  the  bishop. 

There  is  no  set-ofE  between  a  debt  due  from  A.  and  one  payable  to  the 
trustees  of  A.'s  settlement :  Jenner  v.  Morris,  6  W.  R.  29  ;  2  N.  R.  479. 
As  to  whether  it  is  different  in  the  case  of  one  payable  to  trustees  for  A. 
absolutely,  see  Middleton  v.  Pollock,  Exp.  Niigee,  20  Eq.  29,  36.  There  was 
none  at  law :  Isberg  v.  Bowden,  8  Ex.  852  ;  Holmes  v.  Tutton,  5  E.  &  B.  65  ; 
2  Sm.  L.  C.  401 ;  9th  ed.  437.  A  Deft  to  an  action  for  debt  by  a  trustee, 
may  set  off  a  claim  by  the  Deft  against  the  c.  q.  t.  for  unliquidated 
damages  greater  than  the  debt :  Barker  v.  Jarvis,  [1903]  1  K.  B.  549. 
But  a  trustee's  rights  as  mortgagee  of  the  trust  estate  or  of  the  interest 
of  one  c.  q.  t.  in  it  are  liable  to  set-ofE  for  any  sums  due  by  him  as  trustee  : 
Dodd  V.  Lydall,  1  Ha.  333  ;  and  for  instances  of  the  principle  that  a  trustee 
can  take  nothing  from  the  trust  estate  until  he  has  made  good  to  the 
estate  his  own  debt  or  default,  v.  sup.  p.  1089.  Advances  by  tenant  for 
life  (A.)  to  B.,  a  bankrupt,  could  be  set  ofE  against  debts  to  B.  charged 
on  the  estate,  but  for  which  A.  was  not  personally  liable :  Baillie  v. 
Edwards,  2  H.  L.  C.  74 ;  and  where  trust  moneys  were  paid  by  a  customer 
into  a  bank,  but  the  bank  had  no  notice  of  the  trust,  they  could  set  ofi  a 
claim  of  their  own  :  Union  Bank  of  Australia,  Ld.  v.  Murray  Aynsley,  [1898] 
A.  C.  693.  P.  C. ;  but  sums  which  insurance  brokers  have  received  since  the 
bankruptcy  of  their  customer,  an  underwriter,  as  salvage  in  respect  of  losses 
paid  by  him  before  the  bankruptcy  being  in  the  nature  of  trust  moneys 
are  part  of  the  bankrupt's  estate,  and  not  subject  to  set-ofE  in  their  hands  : 
Elgood  V.  Harris,  [1896]  1  Q.  B.  491. 

A  debt  due  to  A.  from  a  trader,  who  makes  a  general  assignment  to 
trustees  to  carry  on  his  trade  for  the  benefit  of  creditors,  cannot  be  set  o£E 
against  claims  of  the  trustees  upon  A.,  arising  out  of  transactions  subse- 
quent to  the  assignment :  Hunt  v.  Jessel,  18  Beav.  100. 

A  Deft  can  set  off  a  debt  originally  due  from  the  Pit  to  a  third  person 
who  has  assigned  it  to  the  Deft :  Bennett  v.  White,  [1910]  2  K.  B.  643. 

After  an  admon  order,  rights  of  set-ofiE  cannot  be  altered  by  assignment : 
Middleton  v.  Pollock,  Exp.  Nugee,  20  Eq.  29,  33. 

In  a  partition  action  the  mortgagee  of  a  share  was  not  affected  by  a  set- 
off against  his  mortgagor  in  respect  of  an  occupation  rent  chargeable  against 
the  latter :  Hill  v.  Hicklin,  [1897]  2  Ch.  579. 

The  cost  of  an  action  at  law  and  suit  for  discovery  in  equity  could  not  be 
set  off :  Wright  v.  Mudie,  1  S.  &  S.  266  ;  and  as  to  set-off  of  costs  generally 
and  the  effect  of  the  soli's  lien  in  preventing  such  set-off,  v.  sup.  pp.  252, 
1049. 

Costs  included  in  a  creditor's  bankruptcy  petition  cannot  be  set  off 
against  costs  payable  by  the  petitioners  to  the  debtor,  though  it  would 
have  been  otherwise  if  the  creditor's  costs  had  not  been  included  in  the 
petition  as  part  of  the  debt :  In  re  A  Debtor,  Ex  parte  Petitioning  Creditors, 
[1907]  2  K.  B.  896. 

In  general,  a  joint  debt  could  not  be  set  off  against  a  separate  debt,  nor  a 
separate  debt  against  a  joint  one,  either  at  law  (Grant  v.  Boy.  Ex.  Assur. 
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Co.,  5  M.  &  8.  439 ;  Morhy  v.  Inglis,  4  Bing.  N.  C.  58  ;  France  v.  White, 
6  Bing.  N.  C.  33  ;  Vulliamy  v.  Noble,  3  Mer.  618  ;  but  see  Standeven  v. 
Murgatroyd,  27  L.  J.  Ex.  425 ;  Cochrane  v.  Oreen,  9  C.  B.  N.  S.  448)  or  in 
equity  (Middleton  v.  Polloch,  Exp.  Knight,  20  Bq.  615 ;  Bowyear  v. 
Pawson,  6  Q.  B.  D.  540) ;  unless  the  joint  debt  was  merely  a  security  for 
the  separate  one  :  Exp.  Hanson,  12  Ves.  346 ;   18  Ves.  232  ;   1  Rose,  156. 

As  to  set-off  by  and  against  partners,  v.  Chap.  XLIX.,  "  Paktneeship," 
Lindl.  327  et  seq. 

Sst-ofi  in  bankruptcy  is  now  regulated  by  the  Bankruptcy  Act,  1883,  Bankruptcy. 
s.  38  :  see  lindl.  722  et  seq. ;  Lee  &  Wace,  209  et  seq. ;  Thornton  v.  Maynard, 
L.  R.  10  C.  P.  695  ;  Palmer  v.  Day  and  Sons,  [1895]  2  Q.  B.  618  ;  Watkins  v. 
Lindsay,  1898,  W.  N.  22 ;  Re  Dainirey,  [1900]  1  Q.  B.  D.  546,  C.  A.  ; 
Be  Gedney,  Smith  v.  Grummitt,  [1908]  1  Ch.  804 ;  Re  a  Debtor,  Exp.  The 
Peak  Hill  Goldfields,  Ld.,  [1909]  1  K.  B.  430  ;  In  re  G.  E.  B.,  a  Debtor,  [1903] 
2  K.  B.  340. 

The  Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.,  c.  69),  s.  165,  Winding-up 
governs  set-off  between  a  co.  being  wound  up  and  its  contributories  :  of  co. 
Bamett's  Case,  19  Eq.  449  ;  and  as  to  the  right  of  set-off  by  the  co.  against 
the  assignees  of  debentures,  see  James'  Case,  8  Eq.  225  ;  Lishman's  Claim, 
23  L.  T.  40. 

The  effect  of  sect.  10  of  the  Jud.  Act,  1876,  is  to  make  the  rule  in  bank- 
ruptcy as  to  debts  and  habilities  provable,  and  the  mode  of  proving  them, 
applicable  to  cos.  which  are  being  wound  up  :  Mersey  Steel  and  Iron  Co.  v. 
Naylor,  9  App.  Ca.  434 ;  9  Q.  B.  D.  648,  C.  A. ;  so  that  unliquidated 
damages  due  from  the  co.  for  breach  of  contract  may,  in  accordance  with 
the  practice  in  bankruptcy,  be  set  off  against  payments  due  under  the 
contract  to  the  co. :  and  see  Peat  v.  Jones,  8  Q.  B.  D.  147,  C.  A.,  and  Jack 
V.  Kipping,  9  Q.  B.  D.  113,  where  set-off  was  allowed  in  respect  of  fraudulent 
representation  made  on  the  sale  of  a  chattel ;  and  Palmer  v.  Day  and  Sons, 
[1896]  2  Q.  B.  618,  where,  under  sect.  38  of  the  Bankruptcy  Act,  1883, 
the  deposit  of  pictures  with  authority  to  sell  them  and  receive  the  proceeds 
was  held  to  constitute  a  giving  of  credit  by  the  depositor  to  the  depositees. 

But  the  section  has  not  affected  the  rule  precluding  a  contributory  from 
setting  off  a  judgment  debt  due  to  him  by  the  co.  against  calls  in  the  wind- 
ing-up :  Re  General  Works  Co.,  Gill's  Case,  12  Ch.  D.  755  ;  Re  Pyle  Works, 
4A  Ch.  D.  534,  C.  A. ;  Hoby  v.  Birch,  59  L.  J.  Q.  B.  247 ;  62  L.  T.  404 
(the  case  of  a  voluntary  winding-up) ;  and  see  Re  Auriferous  Properties, 
Ld.,  [1898]  1  Ch.  691 ;  S.  C,  No.  2,  [1898]  2  Ch.  428 ;  and  the  price  of 
goods  (not  specific)  sold  by  the  co.  before,  but  not  deUvered  until  after,  the 
commencement  of  the  winding-up,  cannot  be  set  off  against  an  antecedent 
debt  due  to  the  co.  from  the  purchaser  :  Ince  Hall,  dbc.  Co.  v.  Douglas  Forge 
Co.,  8  Q.  B.  D.  179  ;  and  see  Re  Hiram  Maxim  Lamp  Co.,  [1903]  1  Ch.  70. 

Sect.  125  of  the  Cos.  (Consolidation)  Act,  1908,  does  not  convert  a  share- 
holder's liability  to  contribute  into  a  debt  ab  initio,  but  only  from  the  time  of 
the  winding-up,  and  therefore  there  can  be  no  set-oS  by  the  co.  in  respect  of 
a  call  made  in  the  winding-up  as  against  an  assignee  who  gave  notice  to  them 
before  the  winding-up  :  see  Christie  v.  Taunton,  tdc.  Co.,  [1893]  2  Ch.  175. 

A  director  of  a  co.  cannot  set  off  a  debt  due  to  him  by  the  co.  against  his 
liabiUty  for  breach  of  trust :  Re  Anglo-French  Co-operative  Soc,  21  Ch.  D. 
492,  C.  A. ;  Flitcroft's  Case,  21  Ch.  D.  549,  C.  A. ;  or  on  qualification  shares 
wrongfully  accepted  by  him  from  the  promoter :  Re  Carriage  Co-operative 
Supply  Assoc,  27  Ch.  D.  322. 

In  applying  the  rule  in  bankruptcy  under  sect.  38  of  the  Bankruptcy 
Act,  1883,  the  line  is  drawn  at  the  time  of  the  winding-up,  and  the  rights 
of  parties  are  not  to  be  varied  by  subsequent  transactions  :  Re  Milan 
Tramways  Co.,  Exp.  Theys,  25  Ch.  D.  587,  C.  A. ;  Re  Gillespie,  Exp.  Beid 
dh  Co.,  14  Q.  B.  D.  963  ;  Elliott  v.  Turquand,  7  App.  Ca.  79. 

But  sect.  38  is  onlv  applicable  where  the  claims  on  each  side  are  such  as 
result  in  pecuniary  liability :  Eberle's  Hotel  and  Restaurant  Co.  v.  Jonas, 
18  Q.  B.  D.  459,  C.  A. ;   and  there  must  be  mutuality,  and  therefore  a 
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set-ofi  cannot  be  established  in  the  winding-up  of  a  co.  against  a  balance 
of  the  oo.'s  moneys  retained  by  tlie  payee,  after  answering  specified  pur- 
poses, unless  lie  can  show  that  it  was  retained  with  the  consent  of  the  co. : 
-Be  Mid-Kent  Fruit  Factory,  [1896]  1  Ch.  567. 

A  mortgage  intra  vires  of  uncalled  capital  cannot  be  treated  as  a  mere 
grant  of  a  right  of  set-oif :  Be  Pyle  Works,  44  Ch.  D.  5.34,  0.  A. 

As  to  the  effect  of  sect.  88  of  the  Cos.  (Consolidation)  Act,  1908  (8  Edw. 
VII.  c.  69),  as  to  the  allotment  of  shares  for  cash  or  otherwise  on  the  right 
of  set-off  as  between  the  co.  and  the  shareholders,  see  Buckley,  202 ;  Re 
Jones,  Lloyd  &  Co.,  41  Ch.  D.  159 ;  and  as  to  the  term  "  cash  "  in  sect.  212, 
see  Re  Orleans  Motor  Co.,  Ld.,  [1911]  2  Ch.  41. 
Equitable  Set-off  was  allowed  in  equity  : — 

set-off.  Between  a  judgment  debt  due  to  a  husband  who  had  deserted  liis  wife 

and  advances  made  to  her  for  necessaries  :  Jenner  v.  Morris,  3  D.  P.  &  J. 
45  ;  9  W.  R.  29,  391 ;  7  Jur.  N.  S.  375 ;  and  between  a  bond  debt  and  a 
debt  due  from  an  assignee  of  the  bond :  Cavendish  v.  Oeaves,  24  Beav. 
163,  173  ;  5  W.  R.  615 ;  and  between  a  debt  due  from  A.  and  a  debt  due 
to  B.  upon  a  simple  trust  for  A.  absolutely:  Exp.  Morier,  Re  Willis, 
Percival  dk  Co.,  12  Ch.  D.  491,  C.  A.  ;  Bailey  v.  Fiiich,  L.  R.  7  Q.  B.  34 ; 
Bailey  v.  Johnson,  L.  R.  6  Ex.  279  ;  7  Ex.  263.  See  now  Jud.  Act,  1873, 
s.  25  (6),  sup.  Vol.  I.  p.  491  ;  and  where  there  was  anything  from  which 
an  agreement  for  set-off  could  be  imphed  :  Jeffs  v.  Wood,  2  P.  Wms.  128  ; 
Whitaker  v.  Rush,  Amb.  407 ;  from  the  mode  of  keeping  the  account : 
Laing  v.  Campbell,  36  Beav.  3  ;  or  from  mutual  credit  being  given  :  Story, 
Eq.  1436 ;  and  where  the  person  seeking  set-off  contracted  the  joint  debt 
in  ignorance  of  the  debt  against  which  it  is  sought  to  be  set  off :  Exp. 
Stephens,  11  Ves.  24,  as  explained  in  Middleton  v.  Pollock,  Exp.  Knight, 
20  Eq.  519.     But  fraud  is  no  ground  of  set-off :  S.  C. 

And  see  further  as  to  equitable  set-off.  Story,  Eq.  ;  Ingpen  on  Exors,  390. 
Where  there  were  cross  demands,  one  of  wliich  was  equitable,  but  wliich, 
if  both  had  been  legal,  would  have  been  subject  of  set-off,  equity  enforced 
the  set-off  :  Clark  v.  Gort,  Cr.  &  P.  154  ;  and  see  Alcoy  cD  Oandia  Ry.  Co.  v. 
Oreenhill,  76  L.  T.  452  ;  but  the  mere  existence  of  cross  demands  is  not 
enough ;  the  party  seeking  the  benefit  of  set-off  must  show  some  equitable 
ground  for  being  protected  against  his  adversary's  claim  :  Rawson  v. 
Samuel,  Cr.  &  P.  178  ;  Fisher  v.  Baldwin,  11  Ha.  352  ;  Middleton  v.  Pollock, 
Exp.  Nugee,  20  Eq.  36. 

A  mortgagee  purchased  the  mortgaged  estate,  and  took  possession,  but 
did  not  pay  the  purchase-money ;   after  several  years  an  agreement  was 
presumed  to  set  off  the  purchase-money  against  the  mort.gage  at  the  time 
possession  was  taken  :   Wallis  v.  Bastard,  4  D.  M.  &  G.  251. 
Assignee,  how      An  assignee  of  a  chose  in  action  "  takes  subject  to  all  rights  of  set-off 
affected  by      and  other  defences  which  were  available  against  the  assignor,  subject  only 
set-off.  to  this  exception,  that  after  notice  of  assignment  the  debtor  cannot,  by 

payment  or  otherwise,  do  anything  to  take  away  the  rights  of  the  assignee 
as  they  stood  at  the  time  of  the  notice  "  :  Roxburghe  v.  Cox,  17  Ch.  D.  D. 
520,  C.  A.,  per  James,  L.  J.  (in  which  case  assignees  of  an  officer's  com- 
mission took  subject  to  the  army  agent's  right  of  set-off). 

An  equitable  set-off  was  enforced  against  a  judgment  at  law :  Smith  v. 
Parhes,  16  Beav.  115. 

In  an  action  by  an  assignee  of  a  policy  of  marine  insurance  the  insurers 
cannot  set  off  a  debt  incurred  by  them  with  the  assured  after  the  assign- 
ment :  Pellas  v.  Neptune  Marine  Ins.  Co.,  5  C.  P.  D.  34,  C.  A. ;  but  a  claim 
for  unUquidated  damages  may  be  set  off  against  an  assignee  if  flowing  out 
of  and  inseparably  connected  with  the  dealings  and  transactions  which 
also  give  rise  to  the  subject  of  the  assignment :  Government  of  Newfoundland 
V.  Newfoundland  Ry.  Co.,  13  App.  Ca.  199 ;  and  see  Peat  v.  Jones,  8 
Q.  B.  B.  147. 

A  landlord  is  not  entitled,  as  against  the  tenant's  trustee  in  Uquidation, 
to  set  off  rent  accrued  due  before  the  appointment  of  the  trustee  against 
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allowances  due  to  him  as  continuing  tenant  for  tillages,  on  the  expiration 
of  the  lease  :  Alloway  v.  Le  Sleere,  10  Q.  B.  D.  22. 

Sect.  25,  sub-sect.  6,  of  the  Jud.  Act,  1873,  conferring  powers  of  assign- 
ment of  debts  and  choses  in  action,  does  not  prevent  the  ultimate  assignee 
from  suing  in  the  name  of  the  original  creditor  free  from  any  equities  which 
attach  only  on  the  intermediate  assignee  ;  where,  therefore,  a  debt  proved 
against  a  co.  was  assigned  by  A.  to  B.,  and  by  B.  to  C,  the  liquidator  could 
not  set  off  against  C.  a  debt  due  to  the  co.  by  B. :  Re  Milan  Tramways  Co., 
Exp.  Theys,  2.5  Ch.  D.  587,  C.  A. 

In  bankruptcy,  in  cases  of  mutual  dealings  (which  are  ascertained  as  at 
the  date  of  the  receiving  order,  see  Re  Damlrnj,  [1900]  1  Q.  B.  546,  C.  A.) 
the  title  of  the  trustee  in  bankruptcy  to  money  credited  in  account  docs  not 
accrue  until  the  holder  of  the  money  has  notice  of  the  act  of  bankruptcy, 
and  therefore  a  right  of  set-off  accruing  to  him  before  such  notice  is  given  is 
available  against  the  trustee  :   Elliott  v.  Turquand,  7  App.  Ca.  79. 

Notice  of  the  existence  of  debentures  constituting  a  floating  security,  is  Debentures, 
not  such  notice  of  an  assignment  as  to  prevent  a  set  off  against  the  co. 
from  binding  the  debenture  holders  :  Biggersiaff  v.  Rowatfs  Wharf,  Ld., 
[1896]  2  Ch.  93,  C.  A.  A  set-off  between  co.  and  registered  holder  of  de- 
bentures prevailed  over  an  equitable  depositee  of  the  debentures :  Re 
Smith  &  Co.  [1901],  1  I.  R.  73. 

In  an  action  by  a  company  and  a  first  debenture  holder  against  a  subse- 
quent debenture  holder  for  the  value  of  goods  supplied,  the  defendant 
was  not  precluded  from  setting  off  against  the  Pit's  claim  the  amount  due 
to  him  secured  by  the  second  debenture  :  Edward  Nelson  &  Co.,  Ld.  v. 
Faber  &  Co.,  [1903]  2  K.  B.  367. 

As  to  the  right  of  an  exor  or  admor  to  set  off  a  legacy,  or  the  share  of  a  Eight  of  cxor 
next  of  kin  indebted  to  the  estate,  against  the  debt,  though  statute-barred,  or  admor. 
see  Chap.  XLIV.,  "  Administration." 

A  person  who  buys  goods  from  an  agent  as  a  principal,  not  knowing  Principal  and 
him  to  be  an  agent,  may  set  off  a  debt  due  to  him  from  the  agent  against  agent, 
the  price  of  the  goods  :  George  v.  Clagett,  7  T.  R.  359  ;  Borries  v.  Imp. 
Ottoman  Bank,  L.  R.  9  C.  P.  38 ;  although  he  had  means  of  knowing  the 
agency  :  S.  C. ;  and  though  the  agent  acted  contrary  to  his  instructions 
in  not  disclosing  the  agency  :  Exp.  Dixon,  Re  Henley,  4  Ch.  D.  133  ;  and 
see  Thackrah  v.  Ferguson,  25  W.  R.  307 ;  Stevens  v.  Biller,  25  Ch.  D. 
31,  C.  A. 

But  the  rule  does  not  apply  where  the  person  dealing  with  the  agent 
knows  that  he  has  a  principal  whose  name  is  not  disclosed :  Maspons  v. 
Mildred,  9  Q.  B.  D.  530,  C.  A. ;  S.  C,  nom.  Mildred  v.  Maspons,  8  App. 
Ca.  874 ;  and  such  a  sub-agent  insuring  the  goods  consigned  to  him  foir 
sale  on  behalf  of  all  parties,  has  no  lien  on  tlie  policy  moneys  except  for  his 
charges  in  respect  of  the  insurance  :   Ihid. 

And  the  mere  fact  that  the  agent  sold  in  his  own  name  is  not  sufficient,  if 
the  circumstances  attending  the  sale  were  not  such  as  to  induce  in  the  mind 
of  the  buyer  a  reasonable  belief  that  the  agent  was  selling  on  his  own 
account ;  and  where  the  buyers  knew  that  the  sellers  were  in  the  habit  of 
selling  both  for  principals  and  on  their  OMii  account,  and  had  no  belief  on 
the  subject  whether  they  made  the  particular  contract  on  their  own  account 
or  not,  the  set-off  could  not  be  sustained  as  against  the  actual  principal : 
Cooke  V.  Eshelby,  12  App.  Ca.  271. 

And  in  general  a  man  dealing  with  an  agent  knowing  or  having  reason  to 
believe  that  he  is  an  agent,  must  inquire  as  to  the  extent  of  his  authority, 
and  if  he  does  not,  may  be  taken  to  be  affected  with  knowledge  of  it : 
Sheffield  v.  London  Joint  Stock  Bank,  13  App.  Ca.  333  ;  Levy  v.  Richardson, 
1889,  W.  N.  25  ;  Jacobs  v.  Mmis,  [1901]  1  Ch.  261. 

And,  on  the  other  hand,  a  person  who  clothes  an  agent  with  apparent 
general  authority,  but  restricts  it  by  secret  instructions,  is  bound,  if  the 
other  party  chooses  to  hold  him  so,  to  one  who,  in  ignorance  of  the  restric- 
tions, contracts  on  the  faith  of  the  agent  having  the  authority  which  he 
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seems  to  have  :  Miles  v.  M'llwraith,  8  App.  Ca.  120 ;  Freeman  v.  Cooke, 
2  Ex.  654,  663 ;  Montaignac  v.  Shitta,  15  App.  Ca.  357. 

A  sub-agent  selling  goods  for  a  factor,  and  having  notice  before  the  goods 
are  delivered  and  the  price  paid  that  the  goods  are  the  property  of  the 
factor's  principal,  cannot  retain  the  price  in  discharge  of  a  general  balance 
due  to  him  from  the  factor  and  not  protected  under  the  Factors  Acts : 
Kaltenbach  v.  Lewis,  10  App.  Ca.  617  ;  but  if  the  notice  is  not  given  until 
after  the  retainer  has  been  bond  fide  efiected,  the  money  cannot  be  followed, 
as  the  broker  is  not  in  a  fiduciary  position  towards  the  ultimate  principal : 
New  Zealand,  &c.  Co.  v.  Watson,  7  Q.  B.  D.  374,  C.  A. 

But  a  sub-agent  who  beUeves,  and  is  justified  in  beheving,  that  his 
employer  is  a  principal  can  set  off  as  against  the  real  principal :  Montagu  v. 
Forwood,  [1893]  2  Q.  B.  350,  C.  A. 

As  to  agents  and  brokers  being  personally  liable,  and  customs  of  trade 
afiecting  their  liability,  see  Humfrey  v.  Dale,  7  E.  &  B.  266 ;  E.  B.  &  E. 
1004 ;  Cropper  v.  Gooh,  L.  R.  3  C.  P.  194 ;  Fleet  v.  Murton,  L.  R.  7  Q.  B. 
126  ;  Hutchinson  v.  Tatham,  L.  R.  8  C.  P.  482. 

As  to  election  to  treat  the  agent  as  the  debtor  after  the  undisclosed 
principal  has  been  discovered,  see  Calder  v.  Dobell,  L.  R.  6  C.  P.  486  ; 
Curtis  V.  Williamson,  10  Q.  B.  57  ;  and  that  in  order  to  discharge  a  principal 
from  his  liability  for  a  debt  contracted  by  his  agent,  the  principal  must 
show  that  the  creditor  has  misled  him,  to  his  prejudice,  into  believing 
that  the  creditor  was  giving  exclusive  credit  to  the  agent,  and  that 
mere  delay  in  enforcing  payment  from  the  agent  will  not  sufiice,  see  Davison 
V.  Donaldson,  9  Q.  B.  D.  623,  0.  A. ;  Irvine  v.  Watson,  5  Q.  B.  D.  102, 
414. 

As  to  an  agent's  power  to  settle  accounts  and  pay  money,  see  Pole  v. 
Leash,  6  Jur.  N.  S.  1104 ;  Perry  v.  Holl,  lb.  661 ;  2  D.  F.  &  J.  38  ;  8  W.  R. 
291,  570. 

A.  abroad,  having  directed  B.  in  England  to  treat  all  consignments  to  B. 
as  belonging  to  A.'s  son  in  England,  and  to  act  entirely  under  his  guidance, 
it  was  held  that  an  agreement  between  B.  and  the  son  to  set  off  a  debt  due 
by  B.  to  A.  against  one  due  from  B.  to  the  son  bound  A. ;  Pariente  v. 
Lubbock,  20  Beav.  589 ;  8  D.  M.  &  G.  8. 

As  to  the  effect  of  ratification  and  acquiescence,  and  that  after  ratifica- 
tion by  the  principal,  interim  withdrawal  by  the  other  party  is  ineffectual, 
see  Bolton  Partners  v.  Lambert,  41  Ch.  D.  295,  C.  A. ;  Re  Portuguese  Con- 
solidated Mines,  Exp.  Badman,  45  Ch.  D.  16,  C.  A.  ;  ia  Banque  Jacques 
Coutier  v.  La  Banque  D'Epa/rgne,  13  App.  Ca.  Ill ;  Re  Tiedemann  and 
Ledermann  Freres,  [1899]  2  Q.  B.  66 ;  Keighley,  Maxted  <&  Co.  v.  Durant, 
[1901]  A.  C.  240,  H.  L.  (reversing  8.  C,  [1900]  1  Q.  B.  629,  C.  A.,  nom. 
Durant  v.  Roberts,  and  holding  ratification  ineffectual,  where  agent  con- 
tracting did  not  purport  to  act  as  agent). 

And  as  to  factor's  liens  and  charges,  v.  inf.  Chap.  XLVII.,  "Mort- 
gages." 


APEROPEIATION  OF  PAYMENTS. 

By  debtor.  On  paying  money  to  his  creditor,  the  debtor  may,  at  the  time  of  payment, 

appropriate  it  to  any  particular  debt  (although  the  creditor  says  he  takes  it 
in  payment  of  another  debt :  Anon.,  Cro.  Eliz.  68) ;  if  the  debtor  does  not. 

By  creditor,  the  creditor  has  the  option  of  appropriating  it  as  he  pleases  :  Clayton's  Case, 
1  Mer.  605  ;  Thompson  v.  Hudson,  6  Ch.  328.  Vin.  Ab.  tit.  "  Payment," 
M. :  Re  Hamilton,  Exp.  Smith,  25  W.  R.  760 ;  and  see  Kinnaird  v.  Webster, 
10  Ch.  D.  139 ;  Seymour  v.  Pickett,  [1905]  1  K.  B.  715. 

Statute-  -^  creditor  may  appropriate  payments  to  statute-barred  debts  :   Mills  v. 

barred  debt.  Fowhes,  5  Bing.  N.  C.  455 ;  Waller  v.  Lacy,  1  Sc.  N.  R.  186 ;  1  M.  &  Gr. 
54 ;  Nash  v.  Hodgson,  Kay,  650 ;  6  D.  M.  &  G.  474 ;  but  the  remainder  of 
the  debts  will  not  be  thereby  taken  out  of  the  statute  :  S.  C. ;  see  Smith  v, 
,  [1903]  2  K.  B.  317. 
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If  no  express  appropriation  be  made  by  either,  it  may  be  implied.  Thus  Running 
payments  to  and  ia wings  against  a  running  account  are  to  be  attributed  to  account, 
the  earliest  items  on  the  opposite  side  of  the  account :  Clayton's  Case,  \ 
Mer.  608  ;  PenneU  v.  Deffell,  4  D.  M.  &  G.  384, 390,  e«  suf.  p.  1088  ;  Laing  v. 
Campbell,  36  Beav.  3  ;  and  a  security  for  an  overdrawn  account  at  a  bank, 
as  "  the  balance,"  was  lost  by  sums  being  subsequently  paid  in  and  drawn 
out :  Be  Medewe,  26  Beav.  688,  592  ;  but  the  rule  in  Clayton's  Case  does 
not  apply  to  a  case  where  there  is  no  account  current  between  the  parties, 
nor  where  from  an  account  rendered  or  other  circumstances  it  appears 
that  the  creditor  intended,  not  to  make  any  appropriation,  but  to  reserve 
the  right:  Cory  Brothers  di  Co.  v.  Owners  of  Steamship  "Mecca,"  [1897] 
A.  C.  286,  H.  L. ;  Deehy  v.  Lloyds  Bank,  [1910]  1  Ch.  648. 

As  between  trustee  and  c.  q.  t.  the  rule  is  modified,  and  so  long  as  the  Trust  money, 
trustee  has  money  standing  to  his  account,  drawings  by  him  will  be  attri- 
buted to  his  own  money,  leaving  the  trust  money  intact ;  but  as  between 
different  trusts  the  general  rule  will  prevail :  Be  Hallett,  KnatchbuU  v.  H., 
13  Ch.  D.  696,  C.  A. ;  Hancock  v.  Smith,  41  Ch.  D.  456,  C.  A. ;  Be  Ulster 
Building  Soc,  25  L.  R.  Ir.  24, 29  ;  Be  Murray,  57  L.  T.  223  ;  In  re  Stenning, 
Wood  V.  Stenning,  [1895]  2  Ch.  433 ;  Mutton  v.  Peat,  inf. ;  Lewin,  1153  ; 
and  in  order  that  the  modified  rule  should  apply,  there  must  be  something 
specific  which  is  capable  of  being  identified  as  that  into  which  the  money 
has  been  converted,  and  not  a  mere  transaction  carried  out  by  set-off  in 
account  so  that  no  cheque,  note,  or  coin  has  passed  or  existed  in  specie  :  Be 
Hallett  <fe  Co.,  [1894]  2  Q.  B.  237,  C.  A. ;  and  see  Ex  parte  Hardcastle,  44 
L.  T.  523 ;  29  W.  R.  615 ;  Be  Oatway,  Hertslet  v.  Oatway,  [1903]  2  Ch. 
356. 

The  rule  may  be  excluded  by  closing  an  account  and  re-opening  a  new  Conduct 
one  :  Be  Sherry,  London  and  County  Bkg.  Co.  v.  Terry,  25  Ch.  D.  692,  702,  of  parties. 
C.  A. ;  or  by  the  mode  of  keeping  the  account :  City  Disc.  Co.  v.  McLean, 
L.  R.  9  C.  P.  692 ;  or  the  language  and  conduct  of  the  parties  :  Henniker  v. 
Wigg,  4  Q.  B.  792,  and  it  does  not  apply  in  the  case  of  a  partner's  fraudulent 
overdrawings,  concealed  by  fictitious  entries  in  the  books :  Lacey  v.  Hill, 
4  Ch.  D.  537,  C.  A. 

Where  two  accounts  were  kept  with  a  bank,  and  the  bank  appropriated 
the  proceeds  of  securities,  deposited  with  them  by  way  of  security,  to  answer 
the  amount  due  to  them  on  one  of  the  accounts,  leaving  the  other  account 
free,  cs.  q.  t.,  whose  rights  were  prejudiced  by  the  appropriation,  were  held 
not  to  be  entitled  to  have  the  two  accounts  treated  as  one,  so  as  to  defeat 
the  right  of  another  c.  q.  t.,  whose  money  had  been  paid  into  the  free 
account,  to  follow  it  into  that  account :  Mutton  v.  Peat,  [1899]  2  Ch.  556 ; 
reversed,  [1900]  2  Ch.  79,  C.  A.,  on  the  ground  that  the  two  accounts  ought, 
under  the  circumstances,  to  be  treated  as  one. 

As  to  appropriation  of  payments  made  to  a  broker  (since  insolvent)  by 
a  principal  for  goods  bought  for  him,  see  Favenc  v.  Bennett,  11  East,  36 ; 
and  of  sums  recovered  from  a  defaulting  trustee  between  capital  and  income. 
Be  Ordbowski,  6  Eq.  12. 

As  to  what  is  sufficient  evidence  after  the  death  of  the  debtor  of  non- 
appropriation  by  him,  see  Lowther  v.  Heaver,  41  Ch.  D.  248,  C.  A. 

Instalments  of  a  composition  for  several  debts  (secured  and  unsecured)  Instalments 
must  be  attributed  to  them  rateably,  though  the  composition  afterwards  of  composi- 
fails  by  the  debtor's  default :   Thompson  v.  Hudson,  6  Ch.  320.  tion. 

Payment  of  interest  generally  to  the  holder  of  three  notes,  two  of  which  Payment 
were  barred,  was  appropriated  to  the  other  :  Nash  v.  Hodgson,  6  D.  M.  &  G.  of  interest. 
474. 

The  rule  by  which  interest  is  presumed  to  be  paid  before  principal  is  not 
applicable  in  the  case  of  interest  on  an  overdrawn  account  which,  according 
to  the  practice  of  bankers,  has  been  from  time  to  time  converted  into 
principal :  Parr's  Banking  Co.  v.  Yates,  [1898]  2  Q.  B.  460,  C.  A. 
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STATUTE   OF  LIMITATIONS. 

By  21  Jao.  1.  c.  16,  s.  3,  all  actions  of  accounts  and  for  simple  contract 
debts  must  be  brought  within  six  years  after  the  cause  of  action  ;  and  see 
sect.  7  as  to  disabilities. 

Actions  of  account  between  merchants  were  exeoptod :  see  Webher  v. 
Tivill,  2  Wms.  Saund.  6th  ed.  p.  127  ;  although  there  had  been  no  item  on 
either  side  for  more  than  six  years :  Robinson  v.  Alexander,  2  CI.  &  F.  717  ; 
8  Bli.  N.  S.  352  ;  overruling  Barber  v.  B.,  18  Ves.  286. 

But  the  statutes  always  ran  from  the  settlement  of  the  account :  Sandys 
V.  Blodwell,  W.  Jo.  401 ;  Farrington  v.  Lee,  1  Mod.  268 ;  though  the 
balance  of  a  stated  account  may  of  course  become  an  item  in  a  follomng 
open  one :  S.  0.,  2  Mod.  311 ;  Ghievly  v.  Bond,  4  Mod.  105 ;  the  object 
was  not  to  divide  the  account  where  it  was  a  running  account,  part  of  which 
began  long  before  the  time  fixed  by  the  statute,  and,  the  accounts  never 
having  been  settled,  there  had  been  dealings  since :  Welford  v.  Liddel, 
2  Vez.  400. 

Time  does  not  begin  to  run  under  21  Jac.  I.  against  a  person  who  has 
entrusted  money  to  another  for  safety  till  demand,  though  it  was  con- 
templated that  the  bailee  might  use  the  money  in  business  :  Re  Tidd,  T.  v. 
Overall,  [1893]  3  Ch.  154. 

By  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  V.  c.  97),  s.  9,  the 
exception  of  merchants'  accounts  was  put  an  end  to,  so  that  by  the  joint 
effect  of  that  Act,  and  the  21  Jac.  I.  c.  16,  sup.,  all  actions  of  account,  or 
for  simple  contract  debts,  must  be  brought  within  six  years  after  the  settle- 
ment of  the  account,  or  the  time  when  the  cause  of  action  arose,  or  the  last 
acknowledgment  or  part  payment,  as  to  which  see  Chap.  XLIV.,  "  Adminis- 
tration," Sect.  V. 

Under  21  Jac.  I.  c.  16,  a  verbal  acknovijledgment  was  enough  to  take 
a  debt  out  of  the  statute :  Willis  v.  Newham,  3  Y.  &  J.  518  ;  but  Lord 
Tentcrden's  Act,  the  Statute  of  Frauds  Amendment  Act,  1828  (9  G.  IV. 
c.  14)  required  the  acknowledgment  to  be  in  writing,  the  eiiect  of  which 
was  to  prevent  the  adoption  of  the  later  items  of  an  account  from  amount- 
ing to  a  new  promise  to  pay  the  whole  balance  due  on  the  account :  see 
Inglis  V.  Haigh,  8  M.  &  W.  780,  781 ;  and  in  the  case  of  actions  of  debt  or 
assumpsit,  where  there  is  an  open  account,  the  earUer  items  become  barred 
by  time,  although  there  are  others  which  are  not  barred :  Inglis  v.  Haigh, 
8  M.  &  W.  769  ;  Jackson  v.  Ogg,  Joh.  397  ;  Carson.  R.  P.  St.  220,  223. 

But  this  does  not  apply  to  actions  for  an  account,  when  there  are  items 
on  both  sides  and  the  account  is  open  :  see  Foster  v.  Hodgson,  19  Vez.  185  ; 
unless  it  is  a  mere  question  of  debt  and  set-off,  as  in  Williams  v.  Griffiths,  2 
Cr.  M.  &  R.  45,  where  rent  was  due  on  one  side  and  wages  on  the  other  ; 
and  in  an  action  of  assumpsit  the  balance  for  the  previous  six  years  only 
could  be  recovered  :  8.  C. ;  and  where  a  partnership  is  determined  by  death, 
but  the  accounts  are  carried  on  into  a  new  partnership  without  interruption, 
the  Statute  of  Limitations  is  no  bar  to  the  taking  of  the  account  ante- 
cedently to  the  death  :  Betjemann  v.  B.,  [1895]  2  Ch.  474  .C.  A.  ;  and  see 
Friend  v.  Young,  [1897]  2  Ch.  421. 

And  where  there  have  been  no  fresh  items  witliin  the  six  years  the  right 
to  an  account  may  be  barred  unless  there  has  been  an  acknowledgment : 
Prance  v.  Sympson,  Kay,  678  ;  Quincey  v.  Sharpe,  1  Ex.  D.  72  ;  or  there  is 
a  fiduciary  relation  :  Burdick  v.  Oarrick,  5  Ch.  233  ;  Be  Sharpe,  Masonic 
Ass.  Co.  V.  S.,  [1892]  1  Ch.  154,  167 ;  Teed  v.  Beere,  5  Jur.  N.  S.  381 ;  7 
W.  R.  394 ;   Heath  v.  Henley,  1  Ch.  Ca.  20 ;   Sheldon  v.  Weldman,  lb.  26. 

The  acknowledgment  must  be  such  as  will  lead  the  Court  to  infer  a 
promise  to  pay :  Oreen  v.  Humphreys,  26  Ch.  D.  474,  C.  A. ;  and  when 
there  is  a  clear  acknowledgment,  such  a  promise  will  be  inferred :  S.  C, 
Tanner  v.  Smart,  6  B.  &  C.  603,  606 ;  Quincey  v.  Sharpe,  1  Ex.  D.  72  ; 
Duke  of  Buccleuch  v.  Eden,  61  L.  T.  360 ;  even  though  the  time  fixed  by 
the  statute  has  already  run  :  Cooper  v.  Kendall,  [1909]  1  K.  B.  405  ;  and 
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an  unqualified  admission  that  an  account  was  pending  was  held  to  imply 
a  promise  to  pay  tho  balance  on  settlement :  Banner  v.  Berridge,  18  Ch.  D. 
254,  274 ;  but  such  a  promise  will  not  be  inferred  where  the  language  used 
is  ambiguous :  Green  v.  Humphreys,  sup. ;  Re  Bethell,  B.  v.  B.,  34  Ch.  D. 
561. 

And  a  conditional  promise  is  of  no  avail  unless  there  is  proof  of  sub- 
stantial fulfilment  of  the  condition :  Meyerhoff  v.  Froehlich,  4  C.  P.  D. 
63,  C.  A. 

An  agent  of  an  owner  in  fee  who,  after  the  death  of  the  owner,  continues  Trustee, 
to  receive  rents,  pays  them  into  a  separate  account  at  his  own  bank,  and 
states  that  he  is  acting  as  agent  and  receiver  for  the  person  next  entitled, 
thereby  constitutes  himself  a  trustee,  and  cannot  set  up  the  Statute  of 
Limitations  when  his  acts  are  ratified  by  the  true  owner :  Lyell  v.  Kennedy, 
14  App.  Ca.  437,  457. 

Payments  at  certain  specified  rates  imposed  by  a  statute  in  respect  of  Tithes, 
tithes  were  held  to  be  "  annuities  or  periodical  sums  of  money  charged 
upon  land  "  witliin  the  Real  Property  Limitation  Act,  1833  (3  &  4  W.  IV. 
c.  27),  s.  1,  as  amended  "by  the  Real  Property  Limitation  Act,  1874  (37  &  38 
V.  c.  57) :  Payne  v.  Esdaile,  13  App.  Ca.  613  ;  and  as  to  the  right  to  tithes 
in  Ireland  being  barred  by  non-payment  and  lapse  of  time,  see  Irish  Land 
Commission  v.  Grant,  10  App.  Ca.  14. 

As  to  the  period  of  time  during  which  the  Court  upon  recovery  of  an  Mesne  profits, 
estate  will  direct  an  account  of  mesne  rents  and  profits,  see  Lewin,  1144 
el  seq. 

Where  a  balance  of  debt  consists  of  several  items,  payments  proved  to  Effect  of 
have  been  made  specificallyin  respectof  particular  advances  will  not  prevent  particular 
the  general  balance  from  being  barred  by  the  statute :    Re  Rainsforth,  payments. 
Gvynn  v.  (?.,  49  L.  J.  Ch.  5. 

An  account  of  royalties  under  a  mining  lease  may  be  carried  back  for  Royalties, 
twenty  years  according  to  the  principle  of  Hunter  v.  Nockolds  (1  M.  &  G. 
640),  37  &  38  V.  c.  57,  s.  8,  not  being  applicable :   Barley  v.  Tennant,  53 
L.  T.  257. 

And  see  further  as  to  the  Statutes  of  Limitations,  Chap.  XLIV.,  "  Ad- 
MiNiSTBATiON,"  notes  to  Sect.  V. 


Section  II.^Accounts  against  Agents. 

1.  Account  against  an  Agent. 

Ait  account  of  all  moneys  received  and  of  all  payments  made  by 
the  Deft  on  account  of  the  Pit  as  the  Pit's  agent  as  in  the  (bill) 
mentioned.  Liberty  to  either  party  to  apply  at  Chambers  as  to  any 
balance  which  may  appear  to  be  due  to  or  from  either  of  them,  and 
as  to  the  costs  of  the  suit. — Parsons  v.  Porter,  M.  E.,  8  Dec.  1874, 
B.  3574. 

2.  Account  against  Confidential  Solicitor  of  Intestate. 

(By  consent.)  Order  that  the  following  &c.  :  1.  An  account  of 
all  the  receipts  and  payments  by  the  Deft  C.  on  account  of  the  in- 
testate D.,  or  his  estate,  before  and  since  his  decease  ;  2.  An  account 
of  all  dealings  and  transactions  by  the  said  Deft  as  the  confidential 
solr  of  the  intestate. — Adjourn  &c. — Donaldson  v.  Corner,  M.  R., 
30  May,  1856,  A.  1508. 
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3.  Account  against  Confidential  Agents  and  Solicitors — Interest 
allowed  on  both  sides. 

Affirm  i.he  judgment,  except  so  far  as  it  directed  the  accounts 
with  half-yearly  rests  with  interest  at  £5  p.  c.  per  ann.,  and  pay- 
ment— "  And  order  that  the  said  judgment  as  varied  be  as  follows, 
that  is  to  say, — 1.  An  account  of  all  dealings  and  transactions  by 
the  Defts  D.  G.  and  M.  with  or  in  relation  to  the  real  and  personal 
estate  of  P.  G.  deceased  under  the  power  of  attorney  executed  by  the 
said  P.  G.  to  the  said  Defts  ;  2.  An  account  of  all  moneys  (received 
by  or)  come  to  the  hands  of  the  said  Defts  or  either  of  them  for  the 
use  of  the  said  P.  G.  or  of  (the  Pit)  his  legal  pers.  represve  or  other- 
wise under  the  said  power  of  attorney  and  of  the  application  thereof. 
■ — And  in  taking  such  accounts  the  said  Defts  are  to  be  charged  with 
interest  at  the  rate  of  £5  p.  c.  per  ann.  on  all  sums  (received  by  them 
or)  come  to  their  hands  as  aforesaid,  and  to  be  allowed  interest  at 
the  same  rate  on  all  sums  paid  by  them  to  or  on  behalf  of  the  said 
P.  G.  or  his  pers.  represve  under  the  said  power  from  the  date  of 
such  receipts  and  payments  respectively." — ^Amount  due  to  Pit  to 
be  certified. — Defts  within  ten  days  from  the  date  of  the  certificate 
to  pay  to  Pit  the  amount  certified  to  be  due  to  her  as  administratrix. — 
Defts  to  pay  Pits'  costs  of  suit  and  of  appeal. — Liberty  to  apply .^ 
See  BurAich  v.  Garrich,  L.  C.  &  L.  J.  G.,  24  Jan.  1870,  A.  227  ;  S.  C, 
5  Ch.  233. 

4.  Account  in  Action  by  Principal  against  Steward. 

"  Order  that  the  following  &c. :  1.  An  account  of  all  the  rents 
and  profits  of  the  hereditaments  in  the  pleadings  mentioned  received 
by  the  Deft,  or  by  any  other  &o.  from  &c.  to  &c. ;  2.  An  account  of 
all  the  timber  and  other  trees  and  underwood  which  during  the  said 
period  have  been  cut  upon  the  said  lands,  or  any  of  them,  and  of  the 
value  thereof,  and  of  the  moneys  arising  from  the  sale  thereof ; 
3.  An  account  of  all  dividends  and  interest  which  during  the  period 
of  the  Pit's  being  the  holder  of  the  said  shares  in  the  —  Co.  and  in 
the  A —  turnpike  road  in  the  pleadings  mentioned  have  been  received 
by  the  said  Deft,  or  by  &c.,  and  also  of  all  sums  of  money  for  which 
the  said  Deft  has  had  credit  in  account ;  4.  An  account  of  the  land 
tax  which  has  accrued,  or  been  payable  to  the  Pit  during  the  period 
of  his  being  entitled  to  the  same,  and  of  the  moneys  received  on 
account  thereof  by  the  Deft,  or  by  &c." — (Settled  account,  if  any,  not 
to  be  disturbed.)— Adjourn  &c.—JoUffe  v.  Hector,  V.-C,  20  Nov.  1832, 
A.  204  ;  12  Sim.  398,  sup.  p.  1318. 

As  to  settled  account,  see  note  to  Form  1,  p.  2097. 

For  decree  in  suit  by  the  steward  and  agent  of  a  landowner  for  an  account 
of  all  dealings  and  transactions  between  them,  with  special  direction  that 
the  Pit  should  be  credited  with  all  sums  paid  to  him  by  the  Land  Drainage 
Commrs  under  certain  contracts,  and  debited  with  all  money  supplied  by 
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the  Deft,  see  Waters  v.  E.  of  Shaftesbury,  V.-C.  S.,  17  March,  1866,  A.  596  ; 
14  W.  R.  572;  but  upon  appeal  (2  Ch.  231)  such  direction  was  struck 
out,  the  decision  below  that  the  Pit  was  entitled  to  any  profit  on  the  contract 
being  reversed. 

5.  Agent  to  account  for  all  Profits,  &c.  of  Transactions  excepting  his 

Commission. 

Declare  that  the  Deft  H.  was  not  entitled  to  receive  for  his  own 
benefit  and  is  not  entitled  to  retain  any  profits,  emoluments,  or  allow- 
ances for  or  in  respect  of  the  purchases  and  transactions  made  and 
entered  into  by  him  or  his  firm  of  H.  &  Co.  as  agents  for  the  Govern- 
ment of  Canada  &c.,  other  than  and  except  his  commission  ;  and  that 
the  Deft  ought  to  account  to  the  Pit,  as  representing  the  Government 
of  Canada,  for  the  sum  of  £10,040,  and  all  other  such  profits,  emolu- 
ments, or  allowances  as  in  the  (bill)  mentioned.  Deft  to  pay  Pit  (the 
A.  G.  for  Canada),  on  behalf  of  the  Government  of  Canada,  the  sum 
of  £10,040  received  by  him  as  in  the  (bill)  mentioned  in  respect  of 
profits  upon  shipments  and  upon  rails  manufactured  by  &c. ;  And 
it  is  ordered  that  the  following  &c.,  1.  An  account  of  the  receipts  and 
payments  in  respect  of  transactions  other  than  those  to  which  the 
said  £10,040  relate,  of  the  Deft  and  of  his  said  firm  as  such  agent  as 
aforesaid,  and  in  taking  such  account  the  Deft  is  to  be  charged  with 
all  profits,  emoluments,  and  allowances  made  or  received  by  him 
over  and  above  his  commission,  with  interest  thereon  at  the  rate  of 
£5  p.  c.  per  ann. — ^Deft  to  pay  the  Pit  his  costs  of  this  action  up  to 
the  hearing. — Adjourn  &c. — A.  G.  for  Canada  v.  Haws,  M.  R.,  19 
March,  1877,  A.  555. 

6.  Accounts  between  Principal  and  Stockbrokers. 
"  Declare  that  the  Pits  [stockbrokers]  are  entitled  to  the  benefit 
of  the  securities  in  the  pleadings  mentioned,  for  what,  if  anything, 
shall  appear  to  be  due  to  them  upon  taking  the  account  hereinafter 
directed." — Account  of  all  dealings  and  transactions  between  the 
parties. — Balance  due  on  such  account  to  be  certified. — Adjourn  &c. 
—Ewart  V.  Williams,  V.-C.  E.,  7  July,  1845,  A.  2098  ;  7  D.  M.  &  G.  68 ; 
3  Drew.  21. 

7.  Account  of  Remittances  from  India  to  Agent  here. 
Order  that  the  following  &c. :  1.  An  account  of  all  sums  of  money, 
bills,  or  other  effects  remitted  to  England  by  S.,  deceased  [jjrincipal], 
to  H.,  deceased  [agent],  and  of  all  other  sums  of  money  or  effects  of 
the  said  S.  in  England,  received  by  the  said  H.  in  his  lifetime,  or  by 
the  Defts,  his  exors,  since  his  decease,  or  any  of  them,  or  by  any  other 
person  &c. ;  2.  An  inquiry  when  such  sums  of  money,  bUls,  or  other 
effects  were  respectively  received  ;  3.  An  account  of  all  sums  of  money 
thereout  paid  by  the  said  H.,  or  the  Defts,  his  exors,  or  any  of  them, 
by  the  order  or  for  the  use  of  the  said  S.  ;  4.  An  inquiry  whether  any 
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and  what  sums,  being  tlie  produce  of  the  said  money,  bills,  and  effects 
were  placed  out  at  interest,  and  on  what  securities,  and  at  what  times, 
by  the  said  H.,  or  the  Defts,  his  exors  ;  5.  An  inquiry  what  other 
sums  of  money  were  laid  out  by  the  said  H.  in  his  lifetime,  or  by  the 
Defts,  his  exors,  since  his  decease,  and  at  what  times,  in  the  purchase 
of  stocks  or  government  securities  subsequently  to  the  —  day  of  — . 
—Adjourn  &o.— Williams  v.  Ryley,  L.  C,  4  May,  1775,  B.  360. 

8.  Inquiry  as  to  Sum  due  for  Salvage,  &c. 

1.  An  inquiry  what  sum  is  proper  to  be  paid  to  the  Defts  for  the 
salvage  of  the  said  cargo,  and  for  their  expenses  in  and  about  landing 
the  said  cargo,  and  transmission  of  the  said  cargo  from  the  wreck  to 
Port  Elizabeth  and  to  England  respectively,  for  freight,  and  for  the 
sale  of  the  said  cargo,  and  what  moneys  have  been  received  by  the 
Defts  on  account  of  the  cargo  taken  out  of  the  said  ship. — Atlantic 
Mutual  Ins.  Co.  v.  Huth,  M.  E.,  24  June,  1879,  A.  3498 ;  S.  C,  16 
Ch.  D.  474,  C.  A. 


Duty  of 
agent. 


Overseers. 


Agent  of 
de  facto 
government. 


NOTES. 
EIGHT  TO   JUDGMENT. 

An  agent  "  is  bound  faithfully  and  diligently  to  account,  at  least  when 
called  upon,"  and  always  to  be  ready  to  do  so  ;  Hardwiche  v.  Vernon,  14 
Ves.  510 ;  Pearse  v.  Oreen,  1  Jao.  &  W.  135 ;  Clarke  v.  Tipping,  9  Beav. 
284,  292 ;  CoUyer  v.  Dudley,  T.  &  R.  421 ;  Turner  v.  Burkinshaw,  2  Ch. 
491 ;  and  to  do  liis  best  in  the  interests  of  his  principal :  Clarke  v.  Tipping, 
sup.  ;  Pariente  v.  Lubbock,  20  Beav.  688  ;  8  D.  M.  &  G.  8. 

A  bill  for  account  would  always  lie  against  an  agent  where  the  matter 
could  not  be  dealt  with  properly  at  law :  Foley  v.  Hill,  2  H.  L.  C.  28,  35  ; 
Mackenzie  v.  Johnston,  4  Madd.  373  ;  King  v.  Eossett,  2  Y.  &  J.  33.  And  no 
allegation  of  fraud  or  special  circumstances  was  necessary  (Makepeace  v.. 
Rogers,  4  D.  J.  &  S.  649) ;  but  to  obtain  a  judgment  sometliing  more  than 
the  mere  fact  of  agency  must  be  shown,  and  the  averment  that  Deft  has 
received  various  sums  of  money  for  Pit,  and  has  not  accounted,  is  not 
enough  :  see  Phillips  v.  P.,  9  Ha.  471 ;  Hemings  v.  Pugh,  12  W.  R.  44 ; 
9  L.  T.  283  ;  4  Giff.  456.  But  see  Sellar  v.  Griffm,  11  W.  R.  583  ;  9  Jur. 
N.  S.  612  ;  33  L.  J.  Ch.  611  ;  and  requiring  discovery  also  made  a  difference  : 
Mackenzie  v.  Johnston,  4  Madd.  373. 

An  account  was  ordered  at  the  suit  of  overseers  against  their  pre- 
decessors' rate  collector  :  Sellar  v.  Qriffin,  11  W.  R.  583  ;  9  Jur.  N.  S.  612  ; 
33  L.  J.  Ch.  611  ;  Form  5,  inf.  p.  1337. 

A  foreign  government,  as  standing  in  the  place  and  suing  the  agent  of  a 
rebel  government,  after  the  rebellion  had  been  suppressed,  could  only  have 
such  an  account  as  would  have  been  taken  between  the  agent  and  the  rebel 
government,  and  with  a  submission  to  pay  what,  if  anything,  should  be 
found  due  from  them  :  U.  8.  v.  McBae,  8  Eq.  69,  76  ;  Republic  of  Peru  v. 
Dreyfus,  38  Ch.  D.  348  ;  and  that  the  acts  of  a  de  facto  and  recognized 
government  by  their  duly  authorized  agents  must  be  treated  by  the 
tribunals  of  this  country  as  binding  upon  their  de  jure  successors,  see 
Republic  of  Peru  v.  Peruvian  Ouano  Co.,  36  Ch.  D.  489. 

Where  a  revolutionary  government  has  been  recognized  by  the  govern- 
ment of  a  foreign  state,  the  restored  government  must  treat  a,  contract 
between  the  revolutionary  government  and  a  subject  of  the  foreign  state 
as  vaHd :  Republic  of  Peru  v.  Dreyfus,  38  Ch.  D.  348. 
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Agents  for  a  foreign  loan,  having  advertised  that  "  interest  would  be  paid 
in  full,"  and  having  funds  in  their  hands  remitted  by  tlic  foreign  govern- 
ment which  were  sufficient  for  the  purpose,  were  held  not  to  have  constitute  d 
themselves  trustees  for  the  bondholders,  nor  specifically  appropriated  the 
money,  and  the  government  having  afterwards  changed  its  mind,  they  were 
not  liable  :  Henderson  v.  Rothschild,  33  Ch.  D.  459. 

The  Crown  cannot  be  made  to  account  as  an  agent :   Rustomjee  v.  The  Crown. 
Queen,  2  Q.  B.  D.  69,  C.  A.  ;  and  see  Kinloch  v.  Secretary  of  State  for  India, 
7  App.  Ca.  619. 

An  account  will  be  decreed  against  a  confidential  agent,  though  also  SoUcitor. 
acting  as  solr  in  the  same  matter  :  Oddy  v.  Seeker,  2  Sm.  &  G.  193  ;  Burdick 
V.  Qarrick,  5  Ch.  233,  et  sup.  Form  3,  p.  1328.  And  the  estate  of  a  solr  who 
had  acted  as  money  scrivener,  placing  out  his  client's  money  on  insufficient 
securities,  and  misrepresenting  them,  was  liable  in  account  after  his 
decease:  /Smii/t  v.  Pococie,  2  Drew.  197.  But  it  must  not  be  a  mere  demand 
for  damages :   Brit.  Mut.  Investment  Soc.  v.  Cobbold,  19  Eq.  627. 

An  agent  cannot  sue  his  principal  for  an  account  on  the  ground  of  the  Liability  of 
relation  between  them.     The  right  of  the  principal  rests  upon  the  trust  and  principal, 
confidence  reposed  in  the  agent.     The  agent  reposes  no  such  confidence  in 
the  principal :  Padwich  v.  Stanley,  9  Ha.  627  ;  Smith  v.  Leveaux,  2  D.  J.  & 
S.  1. 

An  agent  is  liable  to  account  to  his  principal  alone,  and  not  to  persons  for  LiabiHty  of 
whom  his  principal  is  a  trustee  :  A.  0.  v.  Chesterfield,  18  Beav.  596  ;  Maw  agent  to  his 
v.  Pearson,  28  Beav.  196,  et  v.  sup.  p.  1087  ;   and  Lewin,  214,  798.  principal 

An  agent  was  ordered  to  pay  the  balance  appearing  due  on  a  particular  °W  • 
account,  although  he  alleged  that  the  general  balance  would  be  in  his  favour  : 
Gordon  v.  Pym,  3  Ha.  224. 

A  bill  for  account  against  an  agent  would  not  lie  where  he  had  rendered  Errors, 
an  account  not  shown  to  be  incorrect,  and  had  brought  an  action  for  the 
balance  :   Barry  v.  Stevens,  31  Beav.  258  ;   Fluker  v.  Taylor,  3  Drew.  183  ; 
and  the  errors  in  the  account  must  be  specifically  pointed  out  in  the  Pit's 
pleading  :   Shepherd  v.  Morris,  4  Beav.  252. 

Nor  where  the  account  consisted  of  a  few  simple  items  easily  dealt  with 
in  an  action  for  the  amount  or  balance  :  Moxon  v.  Bright,  4  Ch.  292  ; 
Barry  v.  Stevens,  sup.  ;  King  v.  Rossett,  2  Y.  &  J.  33  ;  Mare  v.  Lewis,  Ir. 
Rep.  4  Eq.  219  ;  unless  there  is  fraud  :  Navulshaw  v.  Brownrigg,  2  D.  M. 
&  G.  441  ;   1  Sim.  N.  S.  573. 

Nor  where,  according  to  the  custom  of  dealing  between  the  parties,  the  Settled 
accounts  must  be  considered  to  have  been  settled :    Hunter  v.  Belcher,  account. 
12  W.  R.  121,  782  ;  10  Jur.  N.  S.  663  ;  although  only  verbally  :   Tindall  v. 
Powell,  6  W.  R.  850  ;  4  Jur.  N.  S.  944 ;  or  there  was  no  contract  to  keep  any 
accounts  other  than  such  as  have  been  furnished  :  jS.  C.  ;  Smith  v.  Leveaux, 
2  D.  J.  &  S.  1 ;  and  G.  W.  Ins.  Co.  v.  Cunliffe,  9  Ch.  525. 

Decrees  for  account  have  been  made  for  an  equal  division  between  the  Special 
oyster  meters  of  London  (Thompson  v.  Daniel,  10  Ha.  296),  and  against  the  instances  of 
owners  of  a  privateer  acting  for  themselves  and  the  crew  in  sale  of  prizes  :  decrees  for 
Pearse  v.  Oreen,  1  Jao.  &  W.  135.  account. 

An  action  may  also  be  maintained  against  an  agent  for  delivery  of  books 
and  papers  :  Makepeace  v.  Rogers,  4  D.  J.  &  S.  649 ;  and  see  A.  G.  v. 
Chesterfield,  18  Beav.  600  ;  and  as  to  whether  an  action  will  lie  for  the  sole 
purpose  of  enforcing  production  of  documents  to  a  particular  person,  see 
Dadswell  v.  Jacobs,  34  Ch.  D.  278,  C.  A. 

EXTENT   OF  AN   AGENT'S  LIABILITY. 

For  the  principles  on  which  accounts  are  to  be  taken  at  the  suit  of  a  Manager 
manager  with  a  salary  varying  according  to  the  profits,  see  Rishton  v.  sharing 
Grissell,  5  Eq.  326  ;   10  Eq.  393.  profits. 

As  to  what  constitutes  agency  between  a  merchant  and  liis  consignee  for  Merchant  and 
sale,  see  Exp.  White,  Re  Nevill,  6  Ch.  397 ;   Exp.  Dixon,  Re  Smith,  1877,  consignee. 
W.  N.  68,  158. 
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A  principal  whose  goods  his  agent  A.  had  sold  to  B.  with  other  goods  of 
his  own  was  entitled  to  marshal  the  proceeds  of  the  goods,  and  throw  on 
the  proceeds  of  A.'s  own  goods  advances  made  to  him  by  B.,  and  so  claim 
a  balance  due  to  A.  in  account  with  B. :  Broadbent  v.  Barlow,  3  D.  P.  & 
J.  570. 

A  stockbroker  who  has  an  open  account  with  his  principal,  on  which 
there  is  a  loss,  may  (in  the  absence  of  special  agreement,  see  Ellis  v.  Pond, 
[1898]  1  Q.  B.  426,  C.  A.)  at  once  close  the  account  and  sell  the  stock  on 
the  insolvency  or  bankruptcy  of  the  principal,  without  any  authority 
from  him,  and  may  prove  against  his  estate  for  the  balance  :  Lacey  v.  Hill, 
Scrimgeour' s  Claim,  8  Ch.  921  ;  21  W.  R.  857  ;  8.  C,  Crowley's  Claim, 
18  Eq.  182  ;  and  if  he  fails  to  do  so  and  enters  into  a  fresh  continuation,  a 
subsequent  loss  will  fall  on  him  :  Be  Overweg,  [1900]  1  Ch.  209.  Semble,  in 
such  a  case  any  damage  resulting  from  the  premature  sale  may  be  set  off 
against  the  claim  :  Scrimgeouf  s  Claim,  sup.  The  stockbroker  may  also 
sell  any  securities  in  his  hands  on  closing  an  account,  whether  deposited 
as  security  for  a  specific  loan  or  not,  and  although  the  securities  belong 
(without  his  knowledge)  to  tlaird  persons  :  Jones  v.  Peppercorne,  Joh.  430  ; 
Be  London  and  Oldbe  Finance  Corporation,  [1902]  2  Ch.  416. 

Where  stockbrokers  bought  shares  for  their  principal  and  contracted 
to  sell  them  if  so  directed  at  any  time  before  settling  day,  the  measure 
of  damages  for  sale  by  them  without  direction  before  settling  day  was  the 
highest  price  of  the  stock  on  or  before  settling  day  :  Michael  v.  Hart  and  Co., 
[1901]  2  K.  B.  867 ;  see  also  S.  C,  [1902]  1  K.  B.  482. 

Where  a  broker  by  mistake  applied  for  shares  on  behalf  of  a  solvent 
principal  in  a  co.  other  than  that  which  the  principal  intended,  the  broker 
was  liable  as  for  breach  of  warranty  of  authority,  on  the  principle  of 
Collen  V.  Wright,  7  E.  &  B.  301 ;  8  E.  &  B.  647  ;  for  the  whole  sum  which 
the  CO.  would  have  received  from  his  principal :  Be  National  Coffee  Palace 
Co.,  Exp.  Panmure,  24  Ch.  D.  367,  C.  A. 

The  doctrine  of  Collen  v.  Wright  cannot  be  applied  to  a  contract  by  a 
public  servant  acting  on  behalf  of  the  Crown  :  Bunn  v.  Macdonald,  [1897] 
1  Q.  B.  555,  C.  A. ;  [1897]  1  Q.  B.  401 ;  nor  where  the  person  purporting 
to  contract  as  agent  disclaims  any  present  authority :  Halbot  v.  Lens, 
[1901]  1  Ch.  344.  An  action  will  lie  against  H.M.  Commrs  of  Works  and 
Buildings  for  damages  for  breach  of  contract :  Graham  v.  H.  M.  Commrs 
of  Works  and  Buildings,  [1901]  2  K.  B.  781. 

A  bank  collecting  bills  for  a  customer  is  trustee  of  the  proceeds :  Be 
Commercial  Bank  of  South  Australia,  1887,  W.  N.  44. 

As  to  the  right  to  follow  trust  moneys  into  the  hands  of  agents  in  u. 
fiduciary  character,  v.  sup.  p.  1088. 

The  relation  of  a  commission  agent  and  his  principal  is  not  that  of  vendor 
and  vendee,  and  therefore  the  true  measure  of  damages  in  respect  of  goods 
consigned,  which  are  not  of  the  description  ordered,  is  the  loss  actually 
sustained  by  the  principal  by  reason  of  the  inferior  quality  of  the  goods  : 
Cassaboglow  v.  Oibbs,  9  Q.  B.  D.  220 ;  Chr.  Salvesen  and  Co.  v.  Bederi 
Ahtiebolaget  Nordstjernan,  [1905]  A.  C.  303. 

An  agent  who,  in  obedience  to  instructions,  makes  a  payment  wliich  he 
knows  will  be  an  act  of  bankruptcy,  is  not  liable  to  the  trustee  for  the 
money  in  the  subsequent  bankruptcy  of  the  principal,  as  the  trustee's 
title  could  not  attach  until  after  the  money  left  the  agent's  hands  :  Exp. 
Helder,  Be  Lewis,  24  Ch.  D.  339,  C.  A. 

The  paid  manager  of  an  estate  was  held  liable  for  loss  through  the  fraud 
of  a  solr,  contributed  to  by  the  manager's  negligence  :  Be  Mitchell,  M.  v. 
M.,  54  L.  J.  Ch.  342  ;  62  L.  T.  178. 

A  00.  who  allowed  their  manager  and  banker  (who  was  a  solr)  to  repre- 
sent to  mortgagees  that  their  money  was  invested  on  the  security  of  the 
co.'s  property  were  held  to  be  liable  on  the  mortgage,  though  irregular : 
London  Freehold  and  Leasehold  Property  Co.  v.  Suffield,  [1897]  2  Ch.  608 
C  A. 
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As  to  the  liability  of  a  valuer  for  negligence  in  making  a  valuation  of  Valuer, 
property  for  the  purpose  of  a  contemplated  mortgage,  see  Cann  v.  Willson, 
39  Ch.  D.  39. 

An  assignee  of  a  share  of  profits  (e.  g.,  of  a  patent)  is  entitled  to  an  account  Licensee, 
from  the  licensee,  but  the  licensee  is  entitled  to  require  that  the  account 
should  be  taken,  once  for  all,  in  the  presence  of  all  the  parties  :  Bergmann 
V.  Macmillan,  17  Ch.  D.  423. 

The  master  of  a  sliip  cannot  sell  the  cargo  except  in  case  of  actual  Master  of  a 
necessity,  and  it  lies  on  the  purchaser  from  him,  claiming  title  to  the  cargo,  ship, 
to  establish  that  such  necessity  existed :    Atlantic  Mutual  Ins.  Co.  v. 
Huth,  16  Ch.  D.  474,  C.  A. ;  sup.  p.  1330. 

An  action  will  lie  against  an  architect  for  improperly  refusing  to  certify  Architect, 
that  he  is  satisfied  with  the  works  :  Ludbrook  v.  Barrett,  25  W.  R.  649  ;  46 
L.  J.  C.  P.  798  ;  36  L.  T.  616. 

A  fiduciary  agent  cannot  bind  his  principal  by  a  sale  to  him  of  such  Fiduciary 
agent's  property,  where  the  principal  has  purchased  without  independent  S'gent. 
advice  :  Lagunas  Nitrate  Go.  v.  Lagunas  Syndicate,  [1899]  2  Ch.  392,  C.  A., 
per  Rigby,  L.  J. 

As  to  the  criminal  liability  of  an  agent  misappropriating  money  or  Criminal 
securities  entrusted  to  him,  see  the  Larceny  Act,  1901  (1  Edw.  VII.  c.  10).  liability. 

No  underhand  dealing  with  the  property  of  his  principal  by  an  agent  Secret  profit, 
can  stand  :  Murphy  v.  O'Shea,  2  J.  &  Lat.  422,  429.  There  must  be  good 
faith  and  full  information  to  the  principal :  Dunne  v.  English,  18  Eq. 
524,  534 ;  and  where  an  agent  for  A.,  in  a  contract  with  B.,  enters  into  a 
surreptitious  sub-contract  with  B.,  that  is  a  fraud  giving  A.  the  right  to 
have  the  contract  rescinded :  Panama,  <S;c.  Co.  v.  India  Rubber,  &c.  Co., 
10  Ch.  516,  526  ;  or  to  obtain  the  profit  made  by  the  agent  in  the  sub- 
contract :  De  Bussche  v.  Alt,  8  Ch.  D.  286,  C.  A. ;  Powell  and  Thomas  v. 
Evan  Jones  and  Co.,  [1905]  I  K.  B.  11. 

Similarly,  a  clause  in  a  building  contract  making  the  architect  arbitrator 
is  made  void  by  any  agreement  between  the  architect  and  employer  affect- 
ing the  architect's  conduct,  and  unknown  to  the  builder :  Kemp  v.  Rose, 

1  Giff.  258  ;  4  Jur.  N.  S.  919  ;  Kimberley  v.  Dick,  13  Eq.  1 ;  S.  C,  Form  2, 
sup.  p.  1309. 

A  purchaser's  agent  receiving  'commission  from  the  vendor  also  mu.st 
account  for  it  to  the  purchaser  :  Mortson  v.  Thompson,  L.  R.  9  Q.  B.  480, 
and  cases  cited  in  the  judgment ;  and  any  part  of  the  agreed  commission 
remaining  in  the  vendor's  hands  can  be  recovered  from  him  by  the  Defts  : 
Grant  v.  Gold  Exploration  and  Development  Syndicate,  Ld.,  [1900]  1  Q.  B. 
233,  C.  A.  ;  notwithstanding  any  further  agreement  between  the  offending 
parties  reducing  the  amount  of  the  commission  inter  se  :  S.  C.  Secus  as 
to  commission  which  the  principal  must  be  taken  to  know  the  agent 
receives  :  G.  W.  Ins.  Co.  v.  Cunliffe,  9  Ch.  525  ;  and  see  Morgan  v.  Elford, 
4  Ch.  D.  352,  C.  A. 

The  principal  is  also  entitled  to  return  of  any  commission  which  would 
otherwise  have  been  due  to  the  agent :  Andrews  v.  Ramsay  and  Co.,  [1903] 

2  K.  B.  635 ;  unless  the  agent  acts  without  fraud :  Hippisley  v.  Knee 
Brothers,  [1905]  1  K.  B.  1 ;  Nitedals  Taendstickfabrik  v.  Bruster,  [1906] 
2  Ch.  671. 

An  agent  to  whom  tradesmen  or  insurance  cos.  allow  a  discount  must 
give  his  principal  the  benefit  of  it :  Turnbull  v.  Garden,  20  L.  T.  218  ;  38 
L.  J.  Ch.  331 ;  Q.  Spain  v.  Parr,  18  W.  R.  110  ;  39  L.  J.  Ch.  73  ;  21  L.  T. 
555 ;  unless  he  has  acquiesced  in  the  agent  taking  it :  G.  W.  Ins.  Co.  v. 
Cunliffe,  sup.  ;  Baring  v.  Stanton,  3  Ch.  D.  502,  0.  A. ;  and  an  agent  who 
has  bribed  a  person  to  give  a  certificate  cannot  recover  under  a  contract 
which  depends  on  the  validity  of  such  certificate  :  Shipway  v.  Broadwood, 
[1899]  1  Q.  B.  369,  C.  A. 

If  an  agent  is  bribed  to  induce  his  principal  to  enter  into  a  disadvan- 
tageous contract,  the  principal  can  not  only  recover  the  amount  of  the 
bribe  as  money  had  and  received  to  his  use,  but  can  recover  from  the  agent 
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and  the  briber,  jointly  or  severally,  damages  for  the  loss  sustained,  without 
deduction  in  respect  of  the  bribe  :  Mayor  of  8alford  v.  Lever,  25  Q.  B.  D. 
363 ;  but  until  some  judgment  or  order  has  been  obtained  the  amount 
cannot  be  said  to  be  the  money  of  the  principal,  as  c.  q.  t.,  so  as  to  entitle 
him  to  follow  it  into  investments  made  by  the  agent :  Ldater  v.  Stubbs, 
45  Ch.  D.  1,  C.  A. 

An  agent  cannot  be  allowed  to  take  any  private  advantage,  or  make  any 
profit  out  of  a  transaction  with  or  on  behalf  of  his  principal,  without  the 
principal's  knowledge  :  Hichens  v.  Congreve,  1  Russ.  &  M.  150,  n.  ;  Oluck- 
stein  V.  Barnes,  [1900]  A.  C.  240 ;  Fawcett  v.  Whitehoiise,  lb.  132  ;  Imp. 
Merc.  Assoc,  v.  Coleman,  6  Ch.  558 ;  6  H.  L.  189  ;  Kimber  v.  Barber,  8 
Ch.  56  ;  Dunne  v.  English,  18  Eq.  524  ;  Harrington  v.  Vict.  Graving  Dock, 
3  Q.  B.  D.  549  ;  Story  on  Agency,  §§  207,  211  ;  and  a  contract  in  the  agent's 
name  may  be  shown  to  have  been  the  principal's  :  Waters  v.  JU.  Shaftesbury, 
2  Ch.  231 ;  so  as  to  entitle  the  principal  to  the  profit  made  by  the  agent  or 
sub-agent :  De  Bussche  v.  AU,  8  Ch.  D.  286,  C.  A. 

So  a  solr  who  takes  advantage  of  a  defect  in  registration  to  defeat  the 
interests  of  his  client  will  not  be  entitled  to  the  protection  which  registration 
would  otherwise  give :   Battison  v.  Hobson,  [1896]  2  Ch.  403. 

An  agent  must  disclose  fully  the  nature  of  any  transaction  ;  and  it  is  not 
enough  for  him  to  state  that  he  has  an  interest :  Dunne  v.  English,  18 
Eq.  524,  535  ;  so  under  an  article  of  association  that  a  director  must  disclose 
"  his  interest  "  :  Imp.  Merc.  Assoc,  v.  Coleman,  L.  R.  6  H.  L.  189  ;  and  see 
Costa  Rica  Hail.  Co.  v.  Forwood,  [1900]  1  Ch.  756 ;  [1901]  1  Ch.  746,  C.  A. 

Directors  are  in  the  position  of  agents,  and  to  some  extent  of  trustees, 
towards  the  co.  :  York  &  N.  Midi.  By.  v.  Hudson,  16  Beav.  485,  505  ; 
Oreat  Luxembourg  By.  v.  Magnay,  25  Beav.  586  ;  4  D.  &  J.  422  ;  26  Beav. 
473  ;  Imp.  Merc.  Assoc,  v.  Coleman,  L.  R.  6  H.  L.  189  ;  Gray  v.  Lewis, 
21  W.  R.  925,  926 ;  L.  R.  8  Ch.  1035  ;  Moxham  v.  Grant,  [1900]  1  Q.  B. 
88,  C.  A.  Where,  however,  a  director  of  Co.  D.  receives  from  that  co.  shares 
in  Co.  K.  in  trust  for  Co.  D.  to  qualify  him  to  serve  as  director  of  Co.  K. 
in  the  interests  of  Co.  D. ,  he  will  not  have  to  account  to  Co.  D.  for  remunera- 
tion received  by  him  as  director  of  Co.  K.  :  Re  Dover  Coalfield  Extension, 
Ld.,  [1908]  1  Ch.  65. 

Promoters  also  are  in  a  fiduciary  position  :  Hichens  v.  Congreve,  1  Russ. 
&  M.  150,  n  ;  Foss  v.  Harbottle,  2  Ha.  489  ;  Bagnall  v.  Carlton,  6  Ch.  D. 
371,  C.  A.  ;  New  Sombrero  Phosphate  Co.  v.  Erlanger,  3  App.  Ca.  1218 ; 
5  Ch.  D.  73,  C.  A.  ;  and  cannot  take  a  profit  without  informing  the  co.  of 
the  fact,  and  giving  the  co.  a  fair  opportunity  of  declining  to  incur  the 
expense  involved  :  Re  Olympia,  Ld.,  [1898]  2  Ch.  153,  C.  A.  ;  S.  C,  Gluck- 
stein  V.  Barnes,  [1900]  A.  C.  240,  H.  L.  ;  Re  Leeds  and  Hanley  Theatres  of 
Varieties,  Ld.,  [1902]  2  Ch.  809  ;  or  use  their  powers  so  as  to  obtain  for 
themselves  benefits  over  the  other  shareholders  without  making  full  dis- 
closure, though  otherwise  acting  bond  fide  :  Alexander  v.  Automatic  Tele- 
phone Co.,  [1900]  2  Ch.  56,  C.  A. ;  and  they  are  accountable  for  all  moneys 
secretly  obtained  by  them  just  as  though  the  relations  of  principal  and 
agent,  or  trustee  and  c.  q.  t.,  had  existed  between  them  and  the  co.,  although 
the  corrupt  transaction  is  not  rescinded ;  but  in  estimating  the  amount 
of  such  secret  profit,  allowance  is  to  be  made  for  legitimate  expenses  of 
bringing  out  the  co.,  but  not  a  sum  expended  in  obtaining  a  guarantee  for 
the  taking  of  shares  :  Lydney  and  Wigpool  Iron  Ore  Co.  v.  Bird,  33  Ch.  D. 
85,  C.  A.  ;  Emma  Silver  Mining  Co.  v.  Grant,  11  Ch.  D.  918,  C.  A. 

But  directors  of  a  co.  are  not  trustees  for  individual  shareholders  so  as  to 
make  it  incumbent  upon  them  to  disclose  matters  (e.g.,  pending  negotiations 
lor  the  sale  of  the  co.'s  undertaking)  affecting  the  co.  prior  to  purchasing 
shares  from  individual  shareholders  :   Percivalw.  Wright,\\902'\  2  Ch.  421. 

A  secret  profit  taken  by  the  promoter  from  the  vendor  gives  rise  to  a 
demand  arising  by  reason  of  contract,  provable  notwithstanding  sect.  31  of 
the  Bankruptcy  Act,  1869,  and  the  amount  of  it  is  a  debt  incurred  by  means 
of  fraud  or  breach  of  trust  ^vithin  sect,  49  of  the  same  Act  (see  Bankruptcy 
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Act,  1883,  ss.  30,  37) :  Emrm  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  122  ; 
and  the  Court  can  give  judgment  before  the  discharge  of  the  bankrupt,  but 
not  to  be  enforced  until  after  :  S.  C. ;  Ross  v.  Gutteridge,  52  L.  J.  Ch,  280  ; 
48  L.  T.  117  ;  but  promoters  are  not  trustees  within  the  Debtors  Act,  1869, 
s.  4  (3) :  Phosphate  Sewage  Co.  v.  Hartmont,  25  W.  R.  743. 

The  meaning  of  the  expression  promoter  is  ambiguous  :  Lydney,  die.  Co. 
V.  Bird,  sup. ;  see  Companies  (Consohdation)  Act,  1908  (8  Edw.  VII.  c.  69), 
s.  84  (5) ;  and  a  judge  is  not  bound  to  give  the  jury  a  definition  of  it : 
Emma  Silver  Mining  Co.  v.  Lewis,  4  C.  P.  D.  396  ;  and  a  soir  acting  for  a 
CO.  in  its  earlier  stages  is  not  to  be  deemed  a  promoter :  Re  Great  Wheal 
Polgooth  Co.,  53  L.  J.  Ch.  42  ;  49  L.  T.  20  ;  32  W.  R.  107  ;  and  a  syndicate 
who  purchased  a  mine  intending  to  work  it  themselves  were  held  not  to  be 
promoters  of  a  co.  subsequently  formed,  with  the  same  directors,  to  pur- 
chase it  from  them  :  Re  Lady  Forrest  Gold  Mine,  [1901]  1  Ch.  582  ;  but  see 
Re  Leeds  and  Hanley  Theatres  of  Varieties,  Ld.,  sup. 

A  person  who,  as  clerk  to  a  promoter,  has  performed  work  in  relation  to 
obtaining  an  Act  of  Parliament,  but  who  has  looked  only  to  the  promoter, 
cannot  recover  as  against  the  co. :  Re  Kent  Tramways  Co.,  12  Ch.  D.  312, 
C.  A. 

As  to  agreements  entered  into  by  promoters  and  directors  in  fraud  of  the 
CO.,  see  inf.  Chap.  LI.,  "  Specific  Relief  "  ;  and  generally  as  to  (1)  the 
fiduciary  relation  between  the  promoters  of  a  co.  and  its  shareholders ; 

(2)  the  validity  of  contracts  between  a  co.  and  its  directors  as  promoters  ; 

(3)  the  non-liability  of  directors  for  losses  when  acting  intra  vires  and 
honestly  ;  (4)  the  voidability  of  a  contract  for  misrepresentation  ;  and  (5) 
the  impossibility  of  rescinding  a  contract  after  a  change  of  position,  see 
Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate,  [1899]  2  Ch.  392,  C.  A. 

As  to  accounts  between  the  projectors  of  an  abortive  co.,  see  Denton  v. 
Maeneil,  35  Beav.  652. 

As  to  the  right  of  contribution  between  wrongdoers,  see  the  Companies  Contri- 
(Consolidation)  Act,  1908  (8  Edw.  VII.  c.  69),  s.  84  (4),  and  Gerson  v.  bution. 
Simpson,  [1903]  2  K.  B.  197. 

bight  to  indemnity. 

An  agent  is  entitled  to  be  indemnified  by  his  principal  against  liability 
as  well  as  loss  :  Lacey  v.  Hill,  Crowley's  Claim,  18  Eq.  182,  191 ;  but  not 
against  additional  loss  caused  by  his  own  insolvency :  Duncan  v.  Hill, 
L.  R.  8  Ex.  242 ;  and  at  law  the  right  to  indemnity  dated  from  actual 
payment :  Collinge  v.  Heywood,  9  A.  &  E.  633.  An  agent  may  not  deduct 
sums  by  way  of  indemnity  without  his  principal's  knowledge  :  Clarke  v. 
Tipping,  9  Beav.  289 — 291  ;  and  the  right  is  lost  if  the  agent  (e.g.,  a  stock- 
broker on  the  London  Stock  Exchange)  sells  before  the  time  agreed  upon 
without  the  principal's  authority  :   Ellis  v.  Pond,  [1898]  1  Q.  B.  426,  C.  A. 

As  to  the  light  of  a  commission  agent  to  be  indemnified  out  of  the  pro- 
ceeds of  his  principal's  goods  sold  by  him,  see  Hood  v.  Stallyhrass,  3  App. 
Ca.  880 ;  as  to  the  right  of  directors  to  indemnity  from  shareholders  in 
respect  of  a  bond  fide  distribution  of  money  amongst  them  which  was  in 
fact  ultra  vires,  see  Moxham  v.  Grant,  [1900]  1  Q.  B.  88,  C.  A.  ;  as  to  pay- 
ment of  dividend  out  of  capital  honestly  but  ultra  vires,  see  Towers  v. 
African  Tug  Co.,  [1904]  1  Ch.  558  ;  Lindley  on  Companies,  542 ;  and  as 
to  the  right  of  a  trustee  to  indemnity,  v.  sup.  p.  1131. 

COMMISSION. 

A  contract  by  a  co.  to  employ  A.  for  five  years  as  agent  did  not  entitle 
A.  to  prove  in  the  winding-up  for  prospective  commission  :  Be  English,  <l-c. 
Ins.  Co.,  Exp.  Maclure,  5  Ch.  737  ;  and  see  Rhodes  v.  Forwood,  1  App.  Ca. 
256  ;  Mair  v.  Himalaya  Tea  Co.,  1  Eq.  411. 

As  to  what  amounts  to  finding  a  purchaser,  so  as  to  entitle  the  agent  to 
a  commission,  see  Rimmer  v.  Knowles,  22  W>  R.  574 ;  30  L.  T-  496 ;  Lumhy 
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V.  Nicholson,  1886,  W.  N.  120  ;  Toulmin  v.  Millar,  58  L.  T.  96  ;  12  App.  Ca. 
746  ;  or  finding  a  mortgagee,  Green  v.  Lucas,  33  L.  T.  584 ;  or  introducing 
a  lender,  Fisher  v.  Dowsett,  48  L.  J.  Exch.  32  ;  and  see  Wilkinson  v.  Alston, 
48  L.  J.  Q.  B.  733 ;  41  L.  T.  394,  C.  A. ;  and  that  after  a  mortgage  com- 
pleted the  agent  is  not  entitled  to  commission  on  further  advances  :  Tribe  v. 
Taylor,  1  C.  P.  D.  505 ;  and  where  the  condition  is  that  the  title  on  a 
purchase  should  be  approved  by  the  solr,  commission  is  not  earned  unless 
the  solr  approves  or  unreasonably  refuses  so  to  do  :  Clack  v.  Wood,  9  Q.  B. 
D.  276,  C.  A. ;  nor  is  a  shipbroker  introducing  a  purchaser  entitled  to 
commission  on  subsequent  purchases  by  him  :  Re  Humphrys,  Exp.  Chatteris, 
22  W.  R.  289  ;  nor  is  there  any  such  custom  :  S.  C. 

An  agent  whose  authority  was  withdrawn  was  held  entitled  by  custom  to 
half  the  commission  :  Queen  of  Spain  v.  Parr,  18  W.  R.  110  ;  39  L.  J.  Ch.  73. 

The  payment  by  a  limited  co.  of  a  reasonable  amount  of  money  to  brokers 
by  way  of  commission  or  brokerage  for  placing  shares  is  not  an  act  ultra 
vires  the  co. :  Cos.  (Consolidation)  Act,  1908,  s.  89  ;  Metropolitan  Coal 
Consumers'  Assoc,  v.  Scrimgeour,  [1895]  2  Q.  B.  604,  C.  A. ;  and  a  reasonable 
salary  to  a  managing  director  may  be  allowed  in  the  absence  of  all  con- 
cealment, although  paid  without  the  authority  of  any  resolution  of  the  co. : 
Felix,  Hadley  &  Co.,  LA.  v.  Eadley,  77  L.  T.  131. 


Section  III. — Settled  Account. 
1.  JJsual  Form  of  Direction  not  to  disturb  Settled  Account. 

And  in  case  it  slall  appear  that  any  account  has  been  settled 
between  the  said  parties,  the  same  is  to  stand  [or  not  to  be  disturbed]. 
—See  Speed  v.  Sorton,  M.  E.,  24  Nov.  1785,  B.  189  ;  Chapman  v. 
Gilbert,  V.-C.  W.,  28  Jan.  1853,  A.  376. 

See  also  note  to  Form  1,  p.  2097. 

2.  Usual  Form  of  Direction  for  Leave  to  Surcharge  and  Falsify. 

But  any  of  the  parties  are  to  be  at  Uberty  to  surcharge  and  falsify 
any  of  the  items  and  charges  therein,  as  they  shall  be  advised. — See 
Speed  V.  Sorton,  sup. 

3.  Accounts  to  he  conclusive,  with  Leave  to  show  Errors. 

Order  that  the  accounts  &o.,  as  between  &c.,  be  considered  as 
prima  facie  conclusive,  but  with  liberty  to  either  party  to  show  any 
error  therein. — English  v.  Baring,  penned  by  V.-C.  K.,  11  March,  1854, 
A.  1319. 

L  Release  to  stand  as  to  Sums  paid  and  Account  stated — Leave  to 
Surcharge  and  Falsify. 

Declare  that  the  indenture  of  release  dated  &c.  shall  stand  only 
as  a  discharge  for  the  several  sums  of  money  thereby  stated  to  be 
retained  by  or  paid  to  the  several  parties  thereto  as  therein  mentioned ; 
And  Declare  that  the  account  in  the  said  indenture  mentioned  to 
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be  stated  shall  stand,  with  liberty  to  the  Pits  and  Defts  to  surcharge 
and  falsify  the  same.— Directions  for  account,— MiMor  v.  Craig,  M.  K., 
4  April,  1843,  A.  1457  ;  6  Beav.  443. 

Tor  direction  that  if  any  accounts  shall  appear  to  have  been  settled  the 
same  are  not  to  be  disturbed,  but  reserving  the  question  as  to  giving  leave 
to  surcharge  and  falsify,  see  Ellice  v.  Goodson,  V.-C.  K.  B.,  30  April,  1845, 
A.  1321,  and  that  certain  accounts  be  not  taken  as  settled,  lb. 


5.  Account  in  Action  hy  Overseers  of  the  Poor  against  late  Rate  Col- 
lector— Settled  Accounts  not  disturbed — Leave  to  Surcharge  and 
Falsify. 

"  Oedbe  that  the  following  &c. :  1.  An  account  of  all  sums  of 
money  received  by  the  Deft  G.  in  respect  of  the  rates  in  the  Pits' 
(bill)  mentioned ;  And  in  case  it  shall  appear,  in  taking  the  said 
account,  that  any  account  or  accounts  has  or  have  been  settled 
between  the  Deft  and  the  Pits,  or  any  former  overseers  of  the  poor 
of  the  parish  of  — ,  such  settled  account  or  accounts  is  or  are  not  to 
be  disturbed ;  But  the  Pits  are  to  be  at  liberty  to  surcharge  and 
falsify  any  of  the  items  or  charges  in  such  account  or  accounts ; 
And  it  is  ordered  that  the  Deft  G.  do  deliver  up  to  the  Pits,  upon 
oath,  the  rate  books,  accounts,  books  of  account,  receipt  books,  and 
counterfoils  of  receipt  books,  and  all  other  documents  belonging  to 
the  said  parish  of  — ,  or  to  the  present  or  former  overseers  thereof, 
in  his  custody  or  power." — And  it  is  ordered  that  the  Deft  at  all 
seasonable  times  and  on  reasonable  notice  do  have  full  and  complete 
access  thereto,  as  the  Judge  shall  direct,  for  the  purpose  of  making 
out  his  account. — Deft  to  pay  Pits'  costs  of  suit  up  to  the  hearing. — 
Adjourn  kc—Sellar  v.  Griffin,  M.  R.,  11  April,  1863,  B.  964 ;  S.  C, 
IIW.  R.  583;  9  Jur.  N.  S.  612  ;  33  L.  J.  Ch.  611. 

For  decree  for  account  of  dealings  and  transactions  of  S.  (deceased  agent 
and  partner  and  Pit's  testator),  on  behalf  of  and  with  the  Deft  co. ;  and  in 
taking  such  account  the  books  kept  by  S.  and  proved  in  the  cause  to  be 
admitted  as  evidence  on  both  sides ;  and  the  co.  to  deUver  a  hst  of  such 
items  in  the  books  as  they  desired  to  have  vouched  or  accounted  for,  and 
Pits,  the  exors,  to  be  charged  with  such  items,  except  so  far  as  they  shall 
properly  discharge  themselves  therefrom,  all  just  allowances  to  be  made, 
and  in  all  other  respects  the  accounts  appearing  in  the  books  to  be  treated 
as  settled,  with  leave  to  either  side  to  surcharge  and  falsify ;  no  inquiry 
to  be  made  as  to  the  admitted  amount ;  account  of  S.'s  share  in  the  co. 
and  of  amount  due  to  him  in  respect  of  dividends  and  bonuses  thereon  ; 
balances  at  the  end  of  each  year  on  either  side  to  be  certified,  see  Stainton 
V.  Carron  Co.,  M.  R.,  25  July,  1857,  B.  1675 ;   S.  C,  24  Beav.  346. 

6.  Accounts  informer  Action  to  be  adopted,  with  leave  to 
Surcharge  and  Falsify. 

Oeder  that  the  accounts  and  inquiries  taken  and  made  in  pur- 
suance of  the  judgment  in  the  action  of  M.  v.  B.,  dated  &c.,  and  the 
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accounts  and  inquiries  directed  to  be  taken  and  made  by  the  judgment 
in  the  action  of  A.  v.  B.,  dated  &c.,  be  adopted ;  But  any  of  the 
parties  to  this  action  who  are  not  parties  to  either  of  those  actions 
are  to  be  at  liberty  to  surcharge  and  falsify  any  of  the  items  and 
charges  in  such  accounts,  and  to  adduce  evidence  for  the  purpose  of 
proving  the  incorrectness  of  any  of  the  results  of  such  inquiries,  in 
the  actions  to  which  they  are  not  parties  respectively,  "as  they  shall 
be  advised.— See  Moss  v.  Gregory,  M.  E.,  9  March,  1860,  B.  41.3.— 
And  for  a  like  direction  as  to  the  accounts  in  Moss  v.  Bainbrigge,  see 
Alsop  V.  Bell,  M.  R.,  20  March,  1858,  A.  684 ;  and  see  Lloyd  v. 
Attwood,  Form  6,  sup.  p.  1312. 

For  decree  declaring  infants  not  bound  by  a  decree,  but  the  accounts 
taken  under  it  to  be  adopted  if  beneficial,  v.  sup.  p.  941,  Form  2. 

7.  Stated  Accounts  set  aside — General  Account. 

"  Declare  that  the  three  stated  accounts,  dated  &c.,  ought  to  be 
opened  and  set  aside,  and  adjudge  the  same  accordingly  ;  And  order 
that  the  following  &c.  1 .  A  general  account  of  all  dealings  and  transac- 
tions between  the  Pits,  or  either  of  them,  and  the  Deft ;  and  also  of  the 
value  of  any  timber  &c. ;  And  order  that  what  shall  be  certified  to 
be  due  upon  the  balance  of  the  said  account  from  any  of  the  parties 
to  the  other  or  others  of  them,  be  (within  &c.)  paid  by  the  party  or 
parties  from  whom  to  the  party  or  parties  to  whom  the  same  shall 
be  certified  to  be  due."- — Deft  to  pay  Pits'  "  costs  of  so  much  of  the 
action  as  relates  to  the  setting  aside  the  said  stated  accounts,  to  be 
taxed  &c." — [Form  9,  Vol.  I.  p.  235.] — Reserve  the  consideration 
of  the  rest  of  the  costs. — Liberty  to  apply. — See  Howarth  v.  Powell, 
L.  C,  4  July,  1743,  A.  660. 

For  decree  in  suit  between  client  and  solr,  with  directions  that  bonds, 
notes,  mortgage,  &c.  should  not  be  evidence  of  debts,  which  were  to  be 
proved  by  extrinsic  evidence,  see  Lawless  v.  Mansfield,  1  D.  &  War.  634, 
et  inf.  p.  1341. 

NOTES. 
FORM   OP   OBDBK. 

Settled  The  direction  as  to  not  opening  settled  and  stated  accounts  varies.     In  the 

accounts.  older  decrees  it  runs  :  "  If  the  Master  finds  any  account  settled,  or  stated 
between  the  parties,  he  is  not  to  ravel  into  or  '  unravel,'  or  '  not  to  open  and 
unravel '  the  same,  or  '  the  same  is  to  stand  and  not  to  be  opened  '  "  :  see 
Todd  V.  Downes,  L.  C,  8  May,  1742,  B.  406 ;  Birkhead  v.  Manaton,  L.  C, 
25  Jan.  1748,  A.  308 ;  Schiite  v.  Reed,  L.  C,  3  Feb.  1773,  B.  97. 

The  Master  could  not  allow  settled  accounts  without  an  express  direction 
in  the  decree  :  Fitzpatrick  v.  Mahony,  1  J.  &  Lat.  84 ;  Milford  v.  M.,  M'Cl. 
&  Y.  156  ;  and  after  the  15  &  16  V.  c.  80,  the  direction  was  still  obtained  at 
the  hearing.  Such  a  direction  was  added  on  a  petition  of  rehearing : 
Buckeridge  v.  Whalhy,  12  W.  R.  593  ;  3  N.  R.  179  ;  10  L.  T.  222.  In  Newen 
V.  Wetten,  31  Beav.  315,  it  was  said  that  in  an  admon  suit,  even  without  such 
a  direction,  settled  accounts  would  not  be  disturbed.  The  practice,  how- 
ever, is  not  to  insert  the  words  in  an  order  without  the  direction  of  the 
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Court :   see  Newrmrch  v.  Harrison,  M.  R.,  18  Feb.  1874,  and  Holgate  v. 
Shutt,  p.  1339,  post. 

For  form  of  surcharge  and  notice  of  it,  see  D.  C.  F.  611. 

Where  Deft  sets  up  a  settled  account  and  Pit  amends  his  pleadings  (see  Liberty  to 
Dawson  y.  D.,  I  Atk.  1),  and  though  not  disputing  that  there  is  a  settled  surcharge 
account,  alleges  generally  that  there  are  errors  in  it,  the  form  of  judgment  *""*  lalsily. 
is  not  merely  to  take  the  account,  but  to  take  it  from  the  foot  of  the  account 
so  proved.     But  if  in  such  a  case  Pit,  without  disputing,  alleges  and  proves 
specific  errors  in  the  settled  account  so  set  up,  the  judgment  directs  the 
account  to  be  taken  on  the  footing  of  that  account,  with  liberty  to  the  Pit  to 
surcharge  and  falsify  :  Buckeridge  v.  Whalky,  12  W.  R.  593  ;  3  N.  R.  179  ; 
10  L.  T.  222. 

Where  the  Court  at  the  hearing  has  reason  to  suppose  that  there  are 
settled  accounts,  but  none  are  proved,  a  general  direction  is  inserted  that 
any  accounts  found  to  be  settled  shall  not  be  disturbed,  and  liberty  to  sur- 
charge and  falsify  may  be  given  without,  of  course,  any  errors  being  specifi- 
cally proved :  Kinsman  v.  Barker,  14  Ves.  579  ;  Connop  v.  Hayward,  1  Y.  & 
C.  C.  C.  35  ;  Fitzpatrick  v.  Mahony,  IJ.  &  Lat.  84, 89  ;  Lawless  v.  Mansfield, 
1  D.  &  War.  604,  605 ;  Buckeridge  v.  Whalley,  sup. ;  Sellar  v.  Griffin,  11 
W.  R.  583,  Form  5,  sup.  p.  1337.  And  see  Dawson  v.  D.,  West,  171,  n. ; 
1  Atk.  1 ;  Beak  v.  B.,  3  Swa.  627. 

"  Not  disturbing  settled  or  stated  accounts  "  applies  only  to  accounts  Co-defts. 
stated  between  the  parties,  by  which  they  would  be  bound  inter  se  :  Milford 
V.  M.,  M'Cl.  &  Y.  156  ;  and  between  Pit  and  Deft,  not  between  co-Defts  : 
Carmichael  v.  C,  2  Ph.  101. 

WHAT  IS   A  SETTLED  ACCOUNT. 

Settled  accounts  are  sometimes  spoken  of  as  "  stated  "  accounts.  This, 
of  course,  means  stated  between  the  parties,  or  stated  by  one  side  and 
agreed  to  by  the  other  ;  a  mere  statement  by  one  side  cannot  make  an 
account  settled :  see  Jackson  v.  Ogg,  Joh.  397. 

The  requisites  for  making  an  account  "  settled  "  depend  on  the  circum- 
stances of  each  case  and  the  mode  of  dealing  between  the  parties  :  Hunter  v. 
Belcher,  2  D.  J.  &  S.  194  ;  12  W.  R.  121,  782  ;  Tindall  v.  Powell,  6  W.  R. 
850  ;   4  Jur.  N.  S.  944. 

That  there  has  been  a  division  is  not  conclusive  that  the  account  is 
settled :  Dawson  v.  D.,  1  Atk.  1. 

Signing  the  account  or  taking  a  security  on  the  foot  of  it  is  sufficient : 
Drew  V.  Power,  1  Sch.  &  L.  192  ;  but  signing  is  not  necessary,  nor  handing 
over  the  vouchers,  though  that  being  done  is  a  strong  point :  Willis  v.  Jer- 
negan,  2  Atk.  252.  Mere  proof  of  the  delivery  of  the  account  and  nothing 
more  is  not  enough  :  Irvine  v.  Young,  1  S.  &  S.  333  ;  but  if  the  person  to 
whom  it  is  sent  make  no  objection  for  a  length  of  time  ( Willis  v.  Jernegan, 
sup.),  or  in  the  case  of  merchants,  two  or  three  posts  (Sherman  v.  S.,  2  Vem. 
276),  or  longer,  according  to  the  distance  between  them  (Ticket  v.  Short,  2 
Vez.  239  ;  Story,  Eq.  §  526),  the  account  is  settled. 

An  account  made  out  between  partners  in  the  visual  way  was  binding  on 
the  represves  of  one  who  had  died  two  months  afterwards  without  objecting, 
but  without  signing  :  Coventry  v.  Barclay,  11  W.  R.  892  ;  2  N.  R.  375  ;  12 
W.  R.  500 ;   3  N.  R.  224. 

Books  kept  by  A.,  but  to  which  B.  had  free  access,  were  primd  facie 
evidence  against  B.,  with  leave  to  him  to  surcharge  and  falsify  :  Ogden  v. 
Battams,  1  Jur.  N.  S.  791  ;  and  as  to  accounts  rendered  being  final  or 
conclusive,  see  Salter  v.  Adey,  lb.  930. 

Under  an  order  for  a  general  account  by  the  treasurer  of  a  building  society 
obtained  by  members  of  the  society,  accounts  duly  audited  under  the  rules 
of  the  society  must  be  accepted  as  primd  facie  evidence  in  taking  the 
account :  Holgate  v.  Shutt,  27  Ch.  D.  Ill,  C.  A. ;  and,  in  general,  under  an 
order  for  accounts,  it  is  competent  to  the  accounting  party  to  S3t  up  any 
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settled  account,  subject  to  the  right  of  the  opposite  party  to  impeach  it 
on  the  ground  of  fraud  or  otherwise  :  Holgate  v.  Shutt  (No.  2),  28  Ch.  D. 
Ill,  C.  A. 


SUBCHABGING  AND  FALSIFYING,  AND  OPENING  SETTLED  ACCOUNTS. 

By  0.  xxxni,  6,  "  any  party  seeking  to  charge  an  accounting  party 
beyond  what  he  has  by  ids  account  admitted  to  have  received,  shall  give 
notice  thereof  to  the  accounting  party,  stating,  so  far  as  he  is  able,  the 
amount  sought  to  be  charged,  and  the  particulars  thereof,  in  a  short  and 
succinct  manner." 

The  usual  form  of  order  is  that  settled  accounts  are  not  to  be  disturbed, 
and  liberty  to  surcharge  and  falsify  is  given,  &£  in  Forms  1  and  2,  sup. 
p.  1336. 

But  the  language  used  by  V.-C.  K.  in  English  v.  Baring,  Form  3,  swp. 
p.  1336,  seems  more  accurately  to  express  what  is  intended. 

In  the  absence  of  special  directions,  orders  for  a  general  account  are 
treated  as  containing  directions  in  the  usual  form  :  Holgate  v.  Shutt,  sup.  ; 
KesseU  v.  Le  Sueur,  1  May,  1893. 
Surcharging.        To  "  surcharge  "  means  to  show  an  omission  for  which  credit  ought  to 

have  been  given  :  Pit  v.  CholmondeUy,  2  Vez.  565. 
Falsifying.  To  "falsify"  means  to  show  that  an  item  of  charge  has  been  wrongly 

inserted  :  S.  C. ;  but  to  falsify  accounts  it  must  be  shown  that  they  contain 
charges  in  the  nature  of  fraud  or  error,  not  merely  charges  which  might  be 
disallowed  as  being  too  large :  Heighington  v.  Grant,  1  Ph.  601. 

The  onus  prohandi  is  on  the  party  having  liberty  to  surcharge  and  falsify  : 
Pit  v.  Cholmondeley,  2  Vez.  565. 

He  may  take  advantage  of  errors  in  law  as  well  as  errors  in  fact :  Roberts 
V.  Kuffin,  2  Atk.  112. 

Grounds  for  opening  a  settled  account  on  which  Pit  sues  may  now  be  set 
up  by  defence  or  counter-claim  :  Eyre  v.  Hughes,  2  Ch.  D.  148. 

Pleading  a  release  without  making  discovery  of  the  accounts  on  which  it 
was  founded  is  not  enough  :  Brooks  v.  Sutton,  5  Eq.  361 ;  and  such  a  plea  by 
a  trustee  was  held  bad  for  not  showing  that  the  information  asked  for  by 
the  bill  had  been  given  or  the  right  to  it  waived'.  Clarke  v.  E.  Ormonde, 
Jac.  116,  121. 

Items  and  errors  of  which  both  sides  were  aware  when  the  account  was 
settled  [Maund  v.  Allies,  5  Jur.  860 ;  Fowler  v.  Wyatt,  24  Beav.  232),  or 
which  have  been  corrected  before  action  brought  (Davis  v.  Spurling,  1  Rues. 
&  M.  64),  are  of  no  importance,  and  do  not  give  any  right  to  open  the 
account. 

Unintentional  errors  and  ignorance  as  to  the  exact  value  of  shares,  in 
dealing  with  them  on  the  footing  of  accounts  kept  by  other  parties,  is 
comparatively  immaterial,  where  there  is  no  unfair  conduct :  Knight  v. 
Majoribanks,  11  Beav.  322,  354. 

Where  the  settlement  of  the  account  is  proved  and  no  case  made  out  for 
opening  it,  the  action  is  of  course  dismissed  with  costs  :  Endo  v.  Caleham, 
1  Yo.  306. 
Fraud.  If  there  are  only  mistakes  and  omissions  in  a  settled  account,  the  party 

objecting  is  allowed  no  more  than  to  surcharge  and  falsify  ;  but  where  there 
has  been  fraud  {e.g.,  overcharge  deliberately  made  :  see  Williamson  v.  Bar- 
bour, 9  Ch.  D.  529),  or  something  in  the  nature  of  the  errors  proved,  or  the 
relation  of  the  parties,  or  the  way  in  which  the  settlement  was  obtained,  to 
show  that  it  ought  not  to  be  held  binding,  the  whole  account  is  opened  : 
Oething  v.  Keighley,  9  Ch.  D.  547  ;  Williamson  v.  Barbour,  ib.  529 ;  Clarke  v. 
Tipping,  9  Beav.  284 ;  even  in  the  case  of  an  account  of  many  years'  stand- 
ing, and  after  the  death  of  the  person  giiilty  of  the  fraud,  for  the  fraud 
makes  it  void  in  toto  :  Vernon  v.  Vawdry,  2  Atk.  119  ;  Drew  r.  Power,  1  Sch, 
&  L.  182  ;  Chambers  v.  Ooldwin,  5  Ves.  837  ;  9  Ves.  265  ;  Wedderburn  v.  W. 
4  My.  &  C.  41 ;  Allfrey  r.A.,1  Mac.  &  G.  87  ;  Coleman  v.  Mellersh,  2  Mac.  & 
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G.  309,  314  ;  Maund  v.  Allies,  5  Jur.  860  ;  Oldaker  v.  Lavender,  6  Sim.  239  ; 
Holgate  v.  Shutt,  27  Ch.  D.  HI,  C.  A. ;  28  Ch.  D.  Ill,  C.  A. ;  Daniell  v.  Sin- 
clair, 6  App.  Ca.  181 ;  Vagliano  Bros.  v.  Bank  of  England,  22  Q.  B.  D.  103  ; 
Williamson  v.  Barbour,  9  Ch.  D.  529,  at  p.  533 ;  but  see  Brovmell  v.  B.,  2 
B.  C.  C.  62 ;  and  the  omission  by  solrs  to  inform  residuary  legatees  that 
they  were  entitled  to  have  a  bill  of  costs,  and  to  have  it  taxed  or  moderated 
is  not  of  itself  a  sufficient  ground  for  opening  a  settled  account,  no  injustice, 
excessive  charge,  or  error  being  shown  to  exist :  Re  Webb  ;  Lambert  v.  Still, 
[1894]  1  Ch.  73,  C.  A. ;  and  see  Re  Fish,  [1893]  2  Ch.  413,  C.  A. ;  Lewin, 
783  ;  and  semhle,  if  mere  errors  shown  in  an  account  are  sufficient  in 
number  and  importance,  the  Court  will  open  the  account,  although  there 
is  no  element  of  fraud :  see  Williamson  v.  Barbour,  9  Ch.  D.  529  ;  but  a 
single  fraudulent  item  is  sufficient  to  justify  the  opening  of  an  entire  account: 
Oelhing  v.  KeigUey,  9  Ch.  D.  547. 

Where  a  fiduciary  relation  exists,  the  rule  (against  opening,  unless  there  Fiduciary 
is  fraud)  is  less  strict :  Lawless  v.  Mansfield,  1  Dr.  &  War.  557 ';  Williamson  relation. 
V.  Barbour,  9  Ch.  D.  529  ;  50  L.  J.  Ch.  150  ;  Cheese  r.  Keen,  [1908]  1  Ch. 
245.  But  even  then  a  case  must  be  averred  and  proved :  Chambers  v. 
Goldwin,  9  Ves.  254,  266 ;  Davis  v.  Spurting,  1  Russ.  &  M.  64 ;  Blagrave 
V.  Routh,  2  K.  &  J.  509  ;  8  D.  M.  &  G.  620 ;  as  to  which,  see  Morgan  v. 
Rigging,  1  Giff.  270  ;  Barry  v.  Stevens,  and  other  cases,  sup.  p.  1331. 

A  settled  account  in  which  a  trustee  charged  his  c.  q.  t.  with  a  bonus  for 
great  advantages  gained  was  opened :  Barrett  v.  Hartley,  2  Eq.  789. 

And  where,  in  a  mortgage  account,  compound  interest  was  charged  under 
a  common  mistake  as  to  the  effect  of  the  mortgage  deed,  the  account  was 
opened :   Daniell  v.  Sinclair,  6  App.  Ca.  181. 

The  managing  committee  of  an  abortive  co.  having  rendered  their  Lapse  of 
accounts,  and  paid  over  the  money,  without  objection,  the  Court  refused  time, 
three  or  four  years  afterwards  to  direct  an  account  against  them  :   Williams 
V.  Page,  24  Beav.  654,  662,  674 ;  and  see  Stupart  v.  Arrowsmith,  3  Sm.  &  G. 
176. 

After  the  death  of  the  manager  of  a  co.  his  accounts  for  twenty-seven 
years,  which  had  never  been  properly  rendered  or  settled  with  the  co.,  were 
treated  as  settled  except  as  to  certain  sums,  as  to  wliich  no  vouchers 
appeared  ever  to  have  existed  :  Stainton  v.  Carron  Co.,  24  Beav.  346. 

No  weight  is  given  to  a  release  or  discharge  in  full  if  it  be  founded  on  Release, 
insufficient  knowledge,  or  where  the  parties  are  not  on  equal  terms  : 
Wedderburn  v.  W.,  2  Keen,  722 ;  4  My.  &  C.  5  (where  the  lease  by  A. 
was  dated  three  days  after  his  coming  of  age,  and  purported  to  have  been 
given  after  an  examination  of  complicated  accounts) ;  Middledilch  v.  Shar- 
land,  5  Ves.  87  ;  30  Nov.  1799,  Reg.  Min. ;  Millar  v.  Craig,  6  Beav.  443, 
et  sup.  p.  1336,  Form  4  (receipts  in  full  ordered  to  be  treated  as  conclusive 
evidence  of  payment  of  the  sums  named  in  them,  but  not  as  a  general 
release) ;  Croft  v.  Graham,  5  GiflE.  1 ;  2  D.  J.  &  S.  155,  et  inf  Chap.  LI., 
"  Specific  Reliei-  "  ;  Kennedy  v.  Broun,  13  C.  B.  N.  S.  677  ;  and  that 
general  words  in  a  release  are  necessarily  limited  to  matters  in  contem- 
plation at  the  time  when  the  release  was  given,  see  L.  &  8.  W.  Ry.  Co.  v. 
Blackmore,  L.  R.  4  H.  L.  610 ;   Turner  v.  T.,  Hall  v.  T.,  14  Ch.  D.  829. 

Where  a  deed  containing  a  release  cannot  be  wholly  set  aside  the  judg- 
ments should  be  "  notwithstanding  "  it :  Wedderburn  v.  W.,  4  My.  &  C.  51, 
52  ;  but  in  general  the  release  must  be  set  aside  before  the  account  can  be 
opened :  Pritt  v.  Clay,  6  Beav.  503 ;  Fowler  v.  Wyatt,  24  Beav.  232  ; 
affirmed  by  L.  C,  v.  lb.  238. 

For  a  judgment  to  open  a  settled  account,  or  to  surcharge  and  falsify,  the  Procedure, 
particular  errors  complained  of  must  be  pointed  out  in  the  pleadings  and 
proved  :  Parkinson  v.  Hanbury,  L.  R.  2  H.  L.  1,  11,  19  ;  Taylor  v.  Haylin, 
2  Bro.  C.  C.  310 ;   Johnson  v.  Curtis,  3  Bro.  C.  C.  266 ;   Drew  v.  Power, 
1  Soh.  &  L.  182  ;  Lindl.  1026,  1027  ;  7th  ed.  557. 

When  liberty  is  given  to  surcharge  and  falsify,  the  Pit  will  not  be  confined 
in  date  to  the  first  item  alleged  in  the  pleadings  and  proved  by  the  evidence 
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in  Court :  Mozky  v.  Ooioie,  26  W.  R.  854 ;  47  L.  J.  Ch.  271 ;  38  L.  T.  908  ; 
and  the  liberty  will  not  be  limited  to  errors  appearing  in  the  books  :  Oething 
V.  KeigUey,  9  Ch.  D.  547. 

A  Deft  against  whom  an  account  is  opened  is  not  bound  by  any  deduc- 
tions he  had  agreed  to  make  :  Osborne  v.  Williams,  18  Ves.  383. 

Where  fraud  against  an  agent  is  alleged  in  general  terms  the  Pit  is  not 
prevented  by  0.  xix,  6,  from  obtaining  discovery  before  giving  particulars  of 
the  alleged  fraud :    Whyte  v.  Ahrens,  26  Ch.  D.  117,  C.  A. 

Charging  in  the  bill  that  no  credit  was  given  for  rent  of  B.,  and  that  Defts 
ought  to  set  out  whether  they  had  received  any,  was  not  enough  :  Parkinson 
V.  Hanbury,  L.  R.  2  H.  L.  1,  11. 


Section  IV. — General  Account — Furthee  Consideration. 

Order  that  the  Deft  [or  Pit]  A.,  do  on  or  before  &c.,  pay  to  the 
Pit  [or  Deft  B.]  £ — ,  by  the  Master's  certificate  dated  &c.,  certified 
to  be  due  from  him  on.  taking  the  account  directed  by  the  said  judg- 
ment ;  and  his  costs  of  this  action  to  be  taxed  &c. 

Where  the  balance  is  found  against  the  Pit,  he  may  be  ordered  to  pay  it, 
V.  sup.  p.  1312, 

NOTES. 


The  more  usual  course  is  to  adjourn  the  further  consideration,  which 
includes  the  costs,  till  the  account  has  been  taken ;  but  in  simple  cases  the 
Court  sometimes  disposes  of  the  costs,  and  directs  payment  of  the  balance  by 
the  original  judgment. 

Tliough  £2000  was  found  due  from  Pit,  he  having  succeeded  substantially 
was  allowed  costs  of  suit :  May  v.  Biggenden,  24  Beav.  207.  As  to  the 
principles  on  which  they  are  regulated,  see  lb.  213. 

On  decree  for  account  of  tithes,  the  costs  could  not  be  apportioned  unless 
there  were  several  defences :   Esdaile  v.  Peacock,  Joh.  216. 

Costs  up  to  and  including  the  hearing  were  given  by  the  decree  against  an 
agent  who  had  denied  Pit's  right  to  an  account :  Sellar  v.  Griffin,  11  W.  R. 
583  ;  9  Jur.  N.  S.  612  ;  and  a  Deft  who  had  refused  to  account,  but  had  after 
bill  filed  offered  a  sum  equal  to  what  was  afterwards  found  due  from  liim, 
had  to  pay  all  the  costs  :  Oollyer  v.  Dudley,  T.  &  R.  421, 


An  agent  fraudulently  retaining  money  may  be  charged  with  interest : 
Mayor  of  Berwick  v.  Murray,  7  D.  M.  &  G.  497,  518  ;  5  W.  R.  208  (£5  p.  c.) ; 
E.  Hardwicke  v.  Vernon,  14  Ves.  504  (£4  p.  c.) ;  and  see  A.  G.  v.  Alford,  4  D. 
M.  &  G.  843,  et  sup.  p.  1123  ;  but  not  for  merely  retaining  balances,  without 
fraud :  Turner  v.  Burkinshaw,  2  Ch.  488 ;  or  where  the  principal  had 
acquiesced  in  the  retainer :  Id.  Salisbury  v.  Wilkinson,  cited  14  Ves.  509. 

In  Beaumont  v.  Boultbee,  11  Ves.  358,  the  agent's  represve,  and  in  Fry  v. 
P.,  10  Jur.  N.  S.  983,  the  agent,  who  had  stated  that  the  balance  was  in  his 
favour,  were  charged  with  interest  from  the  fihng  of  the  bill  on  the  amount 
found  due  ;  and  in  Turner  v.  Burkinshaw,  2  Ch.  488,  from  the  date  of  the 
chief  clerk's  certificate. 

Interest  was  allowed  upon  the  balance  of  a  stated  account :  Barwell  v. 
Parker,  2  Ves.  S.  365 ;  Anon.,  2  Eq.  Ab.  8,  n. ;  D.  Marlborough  v.  Strong,  1 
Mad.  Ch.  143,  n. 
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Interest  at  £4  p.  c.  was  given  on  sums  payable  under  a  railway  contract, 
from  the  time  when  they  ought  to  have  been  ascertained  and  paid  by  the 
Defts,  though  there  was  no  express  contract :  Mcintosh  v.  Q.  W.  Ry.,  4  Giff. 
683  ;  6  N.  R.  336,  339  ;  2  De  G.  &  S.  758  ;  2  M.  &  G.  74 ;  and  see  Fletcher 
v.  Lancashire  and  Yorkshire  Ry.,  [1902]  1  Ch.  901 ;  Re  Richard  and  Ot. 
Western  Ry.,  [1905]  1  K.  B.  68. 

An  agreement  to  pay  subsequent  interest  at  the  same  rate  is  not  to  be 
implied  from  an  agreement  to  pay  a  sum  with  interest  on  a  day  certain,  or 
to  pay  a  sum  with  interest  up  to  a  day  certain.  In  such  a  case  subsequent^ 
interest  may  be  given,  but  it  is  by  way  of  damages  :  Cooh  v.  Fowler,  L.  R.  7 
H.  L.  27.  A  debt  secured  by  a  deposit  of  a  life  policy,  with  no  memorandum 
bore  interest  at  4  p.  c. :  Re  Kerr,  8  Eq.  331. 

As  to  charging  trustees  with  compound  interest,  v.  sup.  p.  1124. 

In  general,  interest  is  not  given  unless  : — ■ 

(1.)  There  is  a  contract  to  pay  it  either  expressed  or  implied  from  the  Contract, 
custom  of  dealing  between  the  parties  :  Exp.  Champion,  3  Bro.  C.  C.  436  ; 
Provincial  Bk.  of  Ireland  v.  O'Reilly,  26  L.  R.  Ir.  313  ;  Caledonian  Ry.  Co.  v. 
Carmichad,  L.  R.  2  H.  L.  Sc.  56,  66 ;  Webster  v.  British  Empire,  <i:c.  Co., 
15  Ch.  D.  169,  C.  A. ;  Re  Edwards,  Williams  v.  Trench,  61  L.  J.  Ch.  22  ;  65 
L.  T.  453 ;  Nichol  v.  Thompson,  1  Camp.  52,  n. ;  where  it  appeared  that 
interest  had  been  allowed  on  former  balances  :  Re  Marquess  of  Anglesey, 
[1901]  2  Ch.  548,  where  for  a  number  of  years  interest  had  been  charged  by 
a  tradesman  and  not  objected  to  by  the  customer. 

Or  from  mercantile  usuage  :  Higgins  v.  Sargent,  2  B.  &  C.  348  ;  Juggo-  Mercantile 
mohun  Ghose  v.  Manickchund,  7  Moo.  Ind.  Ap.  263 ;  7  W.  R.  715 ;  Page  usage. 
V.  Newman,  9  B.  &  C.  378  ;  Calton  v.  Bragg,  15  East,  223,  228.  This  rule 
applied  to  bills  of  exchange  and  promissory  notes,  to  which  it  is  now  ex- 
tended by  the  codifying  enactments  of  the  Bills  of  Exchange  Act,  1882 
(45  &  46  V.  c.  61),  ss.  57,  89,  under  which  interest  is  made  payable  from 
the  time  of  presentment  for  payment,  if  the  bill  is  payable  on  demand, 
and  from  the  maturity  of  the  bill  in  any  other  case :  see  Byles  on  Bills, 
pp.  439,  440. 

(2.)  Interest  is  payable  in  cases  within  the  Civil  Procedure  Act,  1833  Debts  and 
(3  &  4  W.  IV.  c.  42),  s.  28,  which  enacts  that  a  jury  may  give  interest  on  sums  certain. 
"  all  debts  or  sums  certain  payable  at  a  time  certain  or  otherwise  "  from  the 
time  when  payable  under  some  written  instrument,  or,  if  payable  otherwise, 
then  from  the  time  when  demand  of  payment  shall  have  been  made  in  writ- 
ing, "  so  as  such  demand  shall  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  time  of  payment." 

The  written  instrument  must  be  that  under  which  the  debt  is  payable  : 
Taylor  v.  Holt,  13  W.  R.  78  ;  3  H.  &  C.  452. 

Before  the  Civil  Procedure  Act,  1833  (3  &  4  V^.  IV.  o.  42),  s.  28,  sup., 
money  payable  under  a  written  contract  upon  demand,  or  upon  a  day 
certain,  bore  interest  from  the  time  of  the  demand  made,  or  from  the  time 
fixed  for  payment  both  at  law  and  in  equity :  Lowndes  v.  CoUens,  17 
Ves.  27  ;  Tunslall  v.  Trappes,  3  Sim.  306  ;  Wenster  v.  British  Empire,  dkc. 
Co.,  15  Ch.  D.  169,  C.  A. 

For  cases  before  the  Act  which  would  now  be  within  it,  see  Cordon  v. 
Swan,  12  East,  419 ;  Maberly  v.  Robins,  1  Marsh.  258. 

Whether  the  section  is  not  merely  declaratory  of  the  existing  law,  qucere  : 
Websterv.  British  Empire,  &c.  Co.,  15  Ch.  D.  169, 178,  C.  A.,  per  Thesiger,L.  J. 

A  day  of  payment  depending  on  a  future  contingent  event  is  not  a  time 
certain  within  3  &  4  W.  IV.  o.  42,  s.  28  :  L.C.  &  D.  Ry.  Co.  v.  8.  E.  Ry. 
Co.,  [1892]  1  Ch.  120,  C.  A. ;  [1893]  A.  C.  429,  H.  L. ;  the  certainty  of  both 
time  and  amount  must  appear  from  the  contract :  S.C.,  following  Merchant 
Shipping  Co.  v.  Armitage,  L.  R.  9  Q.  B.  99,  and  not  following  Buncombe  v. 
Brighton,  <Soc.  Co.,  L.  R.  10  Q.  B.  371 ;  nor  can  interest  be  given  as  damages 
for  detention  of  a  debt  so  payable  :  L.  C.  &  D.  Ry.  Co.  v.  8.  E.  Ry.  Co., 
[1892]  1  Ch.  120,  C.  A. ;  [1893]  A.  C.  429,  H.  L.  But  a  sum  which  a 
testator  covenants  that  his  represves  shall  pay  within  a  specified  time  after 
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his  decease  is  a  sum  "  payable  at  a  certain  time  "  within  the  section  :  Be 
Horner,  Foohs  v.  H.,  [1896]  2  Ch.  188,  following  Knapp  v.  Burnaby,  9  W.  R. 
765 ;  and  as  to  what  is  a  sufficient  demand  under  the  section,  see  S.  CO.  ; 
Geake  v.  Boss,  23  W.  R.  658  ;  32  L.  T.  666  ;  .44,  L.  J.  C.  P.  315  ;  BisMon 
V.  Qrissell,  10  Eq.  393 ;  and  that  a  demand  for  more  than  double  the 
amount  which  turned  out  to  be  due  is  not  sufficient,  Hill  v.  8.  Staff.  By., 
18  Eq.  154,  169,  and  oases  there  cited. 

Nor  is  a  creditor  who  has  neglected  to  ascertain  his  claim  entitled  to 
interest  upon  it :    Galed.  By.  v.  Oarmichael,  L.  R.  2  Sc.  56,  62,  66 ;   see 
Webster  v.  British  Empire,  &c.  Co.,  15  Ch.  D.  169,  C.A. 
On  calls.  In  winding  up  cos.  interest  is  payable  on  calls,  the  notice  of  which  states 

that  interest  will  be  charged :  Barrow's  Case,  3  Ch.  784 ;  Lintott's  Case, 
4  Eq.  184 ;  independently  of  any  provision  in  the  articles :  Be  Welsh 
Flannel,  cfec.  Co.,  20  Eq.  360. 

A  summons  in  Chambers  in  a  winding-up  was  held  a  sufficient  demand  : 
Alison's  Case,  15  Eq.  394 ;  9  Ch.  1,  6,  24 ;  secus,  the  claim  on  the  writ  in  an 
action  for  the  debt :  Bhymney  Bail.  Co.  v.  Bhymney  Iron  Co.,  25  Q.  B.  D. 
146,  C.  A. ;  or  a  mere  notification  on  a  tradesman's  bill  that  interest  will 
be  charged :  Be  Edwards,  Williams  v.  Trench,  61  L.  J.  Ch.  22 ;  65  L.  T.  453. 
Money  recovered  in  an  action  for  money  had  and  received  does  not  carry 
interest  from  the  time  it  came  to  Deft's  hands,  nor  from  the  time  of  an 
express  demand  for  it,  except  on  proof  of  an  express  or  implied  promise  to 
pay  interest,  or  of  Deft  having  made  interest  on  the  money  himself :  De 
Havilland  v.  Bowerhanh,  1  Camp.  50 ;  De  Bernales  v.  Fuller,  2  Camp.  426 ; 
Tappenden  v.  Bandall,  2  B.  &  P.  467,  472  ;  Fruhling  v.  Schroeder,  2  Bing. 
N.  C.  77  ;  or  that  there  was  fraud  :  Crockford  v.  Winter,  1  Camp.  124, 129. 
Interest  was  allowed  on  a  claim  in  an  admon  suit  for  work  from  the  date 
of  the  demand  :  Mildmay  v.  Methuen,  3  Drew.  91. 

A  stakeholder  cannot  be  charged  with  interest — as  in  the  case  of  an 
auctioneer :  Harington  v.  Hoggart,  1  B.  &  A.  577  ;  or  agent  or  purchaser 
liable  to  be  called  on  for  immediate  payment :  lb.  589 ;  nor  is  interest 
allowed  from  the  time  of  demand  on  a  sum  deposited  with  bankers,  under 
an  agreement  that,  during  the  continuance  of  the  deposit,  interest  should 
not  be  paid  :  Edwards  v.  Vere,  5  B.  &  A.  282. 

When  Defts,  after  a  demand  under  sect.  28,  had  paid  the  money  into 
Court,  they  had  to  pay  the  interest :  Hull,  <hc.  By.  v.  N.  E.  By.,  5  D.  M.  &  G. 
872. 

The  Court  of  Chancery  in  general  adopted  and  enforced  the  provision 

of  this  section  :   S.  C.  ;  Hyde  v.  Price,  8  Sim.  578  ;   C.  P.  Coop.  193,  208  ; 

and  allowed  on  legal  debts  the  same  interest  as  that  generally  given  by 

juries  (5  p.  c.) :    Be  Boberts,  Ooodchap  v.  B.,  14  Ch.  D.  49,  C.  A.  ;    Lord 

Bokeby  v.  Elliott,  13  Ch.  D,  277,  C.  A. ;  7  App.  Cas.  43  ;  Dreyfus  v.  Peruvian 

Ouano  Co.,  42  Ch.  D.  66 ;   43  Ch.  D.  316,  C.  A. ;    Knapp  v.  Burnaby,  9 

W.  R.  765  ;    Upton  v.  L.  Ferrers,  5  Ves.  803  ;  Dornford  v.  D.,  12  Ves.  129  ; 

and  in  general  followed  the  law  as  to  giving  interest  on  legal  debts  :  Parker 

v.  Hutchinson,  3  Ves.  135 ;  Lowndes  v.  Collens,  17  Ves.  27. 

Damages  in         By  sect.  29,  a  jury  may  give  damages  in  the  nature  of  interest  in  all 

trover,  trea-     actions  of  trover  or  trespass  for  value  of  goods,  and  on  policies  of  insurance  : 

pass,  and  on    see  Attwood  v.  Taylor,  1  Man.  &  G.  279  ;  Farr  v.  Ward,  3  Mee.  &  W.  25  ; 

policies.  M'Calmont  v.  Bankin,  2  D.  M.  &  G.  403,  413. 

Where  a  decree  was  made  holding  Defts  liable  for  the  market  value  of 
minerals  at  the  pit's  mouth,  without  allowance  for  getting  or  working  them, 
and  the  suit  was  continued  against  their  represves  after  their  death,  it 
could  not  be  regarded  as  an  action  of  trover  or  trespass  witliin  sect.  29 : 
Phillips  V.  Hornfray,  44  Ch.  D.  694. 

Where  a  decree  holding  the  Defts  liable  for  the  full  value  of  minerals 

wrongfully  gotten  was  silent  as  to  interest,  interest  could  not  be  given 

on  further  consideration  :  Phillips  v.  Hornfray,  44  Ch.  D.  694. 

Rate  of  In  one  case  interest  at  4  p.  c,  instead  of  5,  was  given  upon  the  submission 

interest.  of  the  applicant  with  an  expression  of  opinion  that,  in  view  of  the  present 
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mercantile  rate  of  interest,  4  p.  c.  was  in  general  sufficient :  In  re  Metro' 
poUtan  Goal  Consumers'  Assoc,  Wainwright's  Case,  62  L.  T.  30 ;  63  L.  T. 
429 ;  39  L.  J.  Ch.  281 ;  but  5  p.  c.  must  still  be  regarded  as  the  regular 
mercantile  rate  in  Courts  of  law,  though  (aemble)  the  Court  is  not  bound  to 
give  interest  at  that  rate,  but  may  follow  the  current  rate  :  L.  C.  dk  D. 
By.  Co.  V.  S.  E.  By.  Co.,  40  Ch.  D.  100 ;  [1892]  1  Ch.  120,  C.  A. ;  and  see 
Peruvian  Quano  Co.  v.  Dreyfus,  [1892]  A.  C.  166. 

Under  a  covenant  to  pay  money  at  a  time  specified,  with  interim  interest 
at  a  specified  rate,  interest  after  the  specified  time  will  be  recoverable  only  as 
damages,  and  not  at  the  specified  rate  :  Be  Boherts,  Ooodchap  v.  B.,  14  Ch.  D. 
49,  C.  A. ;  Arbuthnot  v.  BunsilaU,  1890,  W.  N.  37  ;  62  L.  T.  234 ;  and  a 
covenant  for  payment  of  interest,  if  merely  incidental  to  the  covenant  for 
payment  of  the  principal,  will  be  merged  in  a  subsequent  judgment  and 
carry  interest  at  4  p.  o. :  Exp.  Fewings,  Be  Sneyd,  25  Ch.  D.  338,  C.  A.  ; 
Vsborm  v.  Limerick  Market  Trustees,  [1900]  1  I.  R.  85,  C.  A.  ; 
but  this  case  was  reversed  on  the  construction  of  the  particular  deed : 
Economic  Life  Assurance  Co.  v.  Usborne,  [1902]  A.  C.  147  ;  see  1  &  2  V. 
c.  110,  s.  17 ;  O.  LV,  62,  63,  64 ;  secus,  if  a  covenant  for  payment  of 
interest  is  so  worded  as  to  amount  to  an  independent  stipulation  :  Popple 
V.  Sylvester,  22  Ch.  D.  98 ;   and  as  to  interest  on  mortgage  debts,  v.  inf. 

Chap.  XLVII.,   "  MORTQAGES." 

Under  the  Bankruptcy  Act,  1890  (53  &  54  V.  c.  71),  s.  23,  interest  upon  a 
proved  debt  is,  for  the  purposes  of  dividend,  to  be  calculated  at  a  rate  not 
exceeding  5  p.  c,  without  prejudice  to  the  right  of  the  creditor  to  receive 
out  of  the  debtor's  estate  any  higher  rate  to  which  he  may  be  entitled  after 
all  the  debts  proved  in  the  estate  have  been  paid  in  full. 

(3.)  Interest  is  payable  on  money  wrongfully,  fraudulently,  or  vexatiously  Money 
withheld  :  Meredith  v.  Bowen,  1  Keen,  270 ;  Caled.  By.  v.  Carmichael,  L.  R.  wrongfully 
2  Sc.  66 ;  Webster  v.  British  Empire,  &c.  Co.,  sup. ;  Craven  v.  Tickell,  1  Ves.  withheld. 
63  ;  Pearse  v.  Green,  1  Jac.  &  W.  135  ;  as  to  which,  see  Bishton  v.  Grissell, 
10  Eq.  393  ;  Turner  v.  Burkinshaw,  2  Ch.  488. 

And  see  Martyn  v.  Blake,  3  D.  &  War.  125 ;  Earl  of  Mansfield  v.  Ogle, 
4  D.  &  J.  38  ;  Blogg  v.  Johnson,  2  Ch.  225. 

But  not  where  the  party  claiming  interest  is  himself  in  default :  L.  C.  tt  D. 
By.  Co.  V.  8.  E.  By.  Co.,  [1892]  1  Ch.  120,  C.  A. ;  [1893]  A.  C.  429,  H.  L. ;  or 
where  the  Pit  has  intentionally  put  aside  all  question  of  fraud  and  accepted 
repayment  as  money  paid  by  mistake  :  Johnson  v.  Bex,  [1904]  A.  C.  817. 

Interest  being  only  payable  as  damages  for  wrongful  detention  of  money, 
payment  of  it  was  not  ordered  where  there  was  mere  delay  without  fault : 
A.  G.  V.  Corp.  Ludlow,  1  H.  &  T.  216 ;  or  the  delay  was  caused  by  the 
payee  :  Bushnan  v.  Morgan,  5  Sim.  635,  where  he  had  lost  the  policy  ;  or 
by  the  neglect  of  the  mortgagee  of  the  policy  to  clothe  himself  with  a  legal 
title  to  the  money  :   Webster  v.  British  Empire,  Ac.  Co.,  15  Ch.  D.  169,  C.  A. 

The  right  of  an  agent  to  charge  interest  on  sums  paid  by  him  may  be 
shown  by  the  course  of  dealing  :  G.  W.  B.  Ins.  Co.  v.  Cunliffe,  9  Ch.  525. 

Notwithstanding  the  Gen.  Ord. of  1862,  r. 26  (Buckley,  4:12etseq.),  which  Creditors  of 
has  been  thought  to  be  ultra  vires,  the  creditors  of  a  co.  being  wound  up  can  co.  in  liquida- 
only  prove  for  capital  and  interest  due  at  the  date  of  the  petition  :  Be  East  of  tion. 
Eng.  Bkg.  Co.,  4  Ch.  14 ;  Ebbw  Vale  Co.'s  Case,  6  Ch.  112  ;  unless  there  is  a 
surplus  :   Be  Humber,  &c.  Co.,  4  Ch.  643  ;   and  no  calls  can  be  made  for 
payment  of  interest  on  debts  which  do  not  carry  interest :    Be  Hadfield's 
Cask  Co.,  9  Jur.  N.  S.  997  ;   11  W.  R.  971 ;   2  N.  R.  502.     But  a  creditor 
may  hold  his  security  {Be  Joint  Stock  Disc.  Co.,  10  Eq.  11),  or  prove  against 
two  companies  for  the  same  debt  {S.  C,  5  Ch.  86)  until  he  has  received 
interest  as  well  as  principal. 

Upon  a  contract  to  indemnify,  express  or  implied,  interest  by  way  of  Contract  for 
damages  is  allowed,  on  the  ground  that  the  person  to  be  indemnified  ought  to  indemnity, 
be  put  in  the  position  in  which  he  would  have  been  if  the  other  party  had 
done  what  he  contracted  to  do  :    Exp.  Bishop,  Be  Fox,  Walker  S  Co.,  15  Ch. 
D.  400,  C.  A. ;  Petre  v.  Duncombe,  2  L.  M.  &  P.  107  ;  Hitchman  v.  Stewart, 
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3  Drew.  271 ;  Lawson  v.  Wright,  1  Cox,  276  ;  lie  Swan's  Estate,  Ir.  Rep.  4 

Eq.  209 :   L.  0.  S  D.  By.  Co.  v.  S.  E.  Ry.  Co.,  [1892]  1  Ch.  120,  C.  A. ; 

[1893]  A.  C.  429,  H.  L. 
Rescission  of       On  rescission  of  contract  interest  is  given,  not  by  way  of  damages, 
contract.         but  of  restoration  of  the  Pit  to  his  original  position  :  Re  Met.  Coal  Assoc, 

Karberg's  Case,  [1892]  3  Ch.  1,  C.  A. 
Other  As  to  interest  on  costs,  v.  sup.  p.  253 ;  on  judgments,  see  Chap.  XLVII., 

instances.        "  Mortgages  "  ;  on  arrears  of  annuity,  inf.  p.  1571 ;  on  debts  proved  in 

admon  actions,  inf.  pp.  1369, 1370 ;  on  legacies,  p.  1445 ;  and  as  to  interest 

in  partnership  and  other  cases,  see  the  notes  on  the  several  subjects. 
As  to  charging  trustees  and  exors  with  interest  on,  or  profits  realised  by, 

money  in  their  hands,  v.  sup.  pp.  1122 — 1125. 

And  see  further  as  to  interest  being  payable  at  law,  Chit.  Cont.  614 

et  seq. 
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CHAPTER   XLIV. 

ADMINISTRATION   OF   THE   ESTATES   OP  DECEASED    PERSONS. 


Section  I. — Creditor's  Action — Original  Judgment  or 

Order. 

1.  Administration  of  Personalty  at  the  Trial,  or  on  Summons 

under  0.  XV,  1,  or  0.  LV,  d— Testacy  or  Intestacy. 

Order  that  the  following  accounts  and  inquiry  be  taken  and  made  ; 
that  is  to  say — 1.  An  account  of  what  is  due  to  the  Pit  and  all  other 
the  creditors  of  the  testator  [or  intestate]  A. ;  2.  An  account  of  the 
testator's  [or  intestate's]  funeral  expenses ;  3.  An  account  of  the 
testator's  [or  intestate's]  personal  estate  come  to  the  hands  of 
the  Defts  B.,  C,  and  D.,  the  exors  of  his  will  [or  admors  of  his  eflects], 
or  of  any  or  either  of  them,  or  to  the  hands  of  any  other  person  or 
persons  by  the  order  or  for  the  use  of  the  said  Defts,  or  any  [or 
either]  of  them  ;  4.  An  inquiry  what  parts,  if  any,  of  the  testator's 
[or  intestate's]  personal  estate  are  outstanding  or  undisposed  of. 

And  it  is  ordered  that  the  testator's  [or  intestate's]  personal  estate 
be  applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due 
course  of  admon ;  [if  so,  and  none  of  the  above  accounts  or  the 
inquiry  except  the  accounts  numbered  —  and  —  is  to  be  prosecuted 
in  Chambers  except  with  the  leave  of  the  Judge  in  person]  ;  And  [if 
on  summons  under  0.  XV,  1,  the  Judge  not  requiring  any  trial  of 
this  action  other  than  the  hearing  of  this  apphcation]  the  further 
consideration  of  this  action  is  adjourned. — Liberty  to  apply. 

For  declaration  that  for  the  purposes  of  the  suits,  circumstanced  as  they 
were,  there  was  a  sufficient  pers.  represve,  admor  ad  litem  of  the  testator,  a 
party  thereto,  see  Mike  v.  Ooodson,  V.-C.  K.  B.,  30  April,  1845,  A.  1321  ; 
2  Col.  4. 

For  forms  of  grants  of  admon  ad  litem,  see  S.  C. ;  Jones  v.  Howell,  2  Ha. 
345,  n. ;  Davis  v.  Chanter,  2  Ph.  549 ;  and  to  attorney  of  exor  resident 
abroad.  Chambers  v.  Bicknell,  2  Ha.  537,  n.,  cited  by  V.-C.  K.,  4  Drew.  272  ; 
and  fornotes  as  to  admon  ad  litem,  inf. -p.  1354;  andsee  Ingpen  on  Exors,  124. 

2.  The  like — Personalty  and  Realty — Testacy  or  Intestacy. 
[Accounts  and  inquiry  1  to  4,  Form  1,  su'p.']    And  it  is  ordered 

that  testator's  [or  intestate's]  personal  estate  be  applied  in  payment 
oE  his  debts  and  funeral  expenses  in  a  due  course  of  admon  ;  And  in 
case  the  testator's  [or  intestate's]  personal  estate  shall  be  insuflELcient 
for  the  payment  of  his  debts  and  funeral  expenses,  it  is  ordered  that 
the  following  further  inquiries  and  account  be  made  and  taken, 
that  is  to  say :— 
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5.  Au  inquiry  what  real  estate  the  testator  [or  intestate]  was  seised 
of  or  entitled  to  at  the  time  of  his  death ;  6.  An  inquiry  what  in- 
cumbrances if  any,  afEect  the  testator's  [or  intestate's]  real  estate, 
or  any  and  what  parts  thereof ;  7.  An  account  of  what  is  due  to 
such  of  the  incumbrancers,  if  any,  as  shall  consent  to  the  sale  here- 
inafter directed  in  respect  of  their  incumbrances ;  8.  An  inquiry 
what  are  the  priorities  of  such  last-mentioned  incumbrancers ; 
And  it  is  ordered  that  a  sufficient  part  of  the  testator's  [or  intestate's] 
real  estate,  to  make  good  the  deficiency  of  his  personal  estate,  or, 
if  necessary,  the  whole  of  such  real  estate,  be  sold,  with  the  appro- 
bation of  the  Judge,  free  from  the  incumbrances,  if  any,  of  such  of 
the  incumbrancers  as  shall  consent  to  the  sale,  and  subject  to  the 
incumbrances  of  such  of  them  as  shall  not  consent. 

And  it  is  ordered  that  the  money  to  arise  by  the  sale  of  the  testator's 
[or  intestate's]  real  estate  be  paid  into  Court  to  the  credit  of  this 
action  (ReA.B.  v.  C,  19  ,  A.  100),  "  Proceeds  of  Sale  of  Testator's 
Real  Estates,"  subject  to  further  order.  And  if  such  money,  or  any 
part  thereof,  shall  arise  from  real  estate  sold  with  the  consent  of 
incumbrancers,  the  money  so  arising  is  to  be  applied,  in  the  first 
place,  in  payment  of  what  shall  appear  to  be  due  to  such  incum- 
brancers according  to  their  priorities. — Adjourn  further  consideration. 
— Liberty  to  apply. 

If  the  intestate  died  prior  to  1  Jan.  1898,  and  if  heirship  is  not  proved  at 
the  hearing,  the  following  inquiry  should  be  inserted  in  the  above  form  of 
order  before  inquiry  No.  5,  namely,  "An  inquiry  who  was  the  heir-at- 
law  of  the  intestate  [Forms,  infra].  And  if  it  shall  appear  that  such 
heir-at-law  or  other  the  person  now  entitled  to  such  real  estate  is  a  party 
to  this  action,  then  it  is  ordered  that  the  following  further  inquiries  be 
made,  namely." 

For  judgment  directing  accounts  (at  risk  of  Pit  as  to  costs)  of  personal 
estate  and  of  debts,  adjourning  further  consideration,  and  omitting  direction 
for  admon,  see  Be  Barrett,  Whitaker  v.  B.,  28  Feb.  1888,  A.  361 ;  8.  C,  43 
Ch.  D.  70. 

For  order  by  consent,  the  assets  being  deficient,  for  the  mortgagee  to  take 
a  deficient  security  in  full  discharge,  as  if  sold  to  him  under  the  decree,  with 
leave  to  apply  for  a  grant  of  the  legal  fee  from  the  Crown,  see  Sogers  v. 
Maule,  1  Y.  &  C.  C.  6. 

For  a  decree  in  a  creditor's  admon  suit,  with  a  declaration  that  interests 
given  by  the  will  to  the  testator's  widow  were  not  to  be  disturbed  during  her 
life,  under  a  special  agreement  by  the  Pit  creditor  not  to  sue  during  her  or 
testator's  life,  see  Harman  v.  Bichards,  10  Ha.  81  ;  and  see  O'Brien,  v. 
Osborne,  10  Ha.  92. 

For  form  of  summons  for  sale  of  real  estate,  see  D.  C.  F.  633. 

3.  Payment  of  Plaintiff's  Debt  on  Admission  of  Assets. 
And  the  Deft,  the  admor  of  the  effects  of  the  above-named  in- 
testate A.  [or  exor  of  the  will  of  the  above-named  testator  A.]  by 
his  defence  [or  counsel,  or,  if  on  summons,  solr]  admitting  assets  of 
the  intestate  [or  testator]  for  the  purposes  of  this  action  [If  debt 
admitted.  And  that  the  estate  of  the  intestate  or  testator  is  indebted 
to  the  Pit  as  in  the  pleadings  mentioned  ;  If  amount  admitted,  And 
that  the  sum  of  £ —  is  now  due  to  him  for  principal  and  interest  in 
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respect  of  his  debt ;  Order  that  the  Deft  B.  do  on  or  before  &c.,  pay 
to  the  Pit  the  said  sum  of  £ —  with  subsequent  interest  on  the  principal 
sum  of  £ — ,  part  thereof,  at  the  rate  of  £ —  p.  c.  per  ann.,  from  the 
—  day  of  —  to  the  day  of  payment,  less  income  tax. — Liberty  to 
apply].  [If  debt  or  amount  not  admitted,  And  it  is  ordered  that  the 
following  account  be  taken,  that  is  to  say,  1.  An  account  of  what  is 
due  to  the  Pit  for  principal  and  interest  in  respect  of  his  debt  m  the 
pleadings  mentioned. — Adjourn  &c.] 

For  decree  in  suit  to  charge  realty  and  personalty  made  on  admission  of 
Pit's  debt  by  the  exors  and  trustees,  and  by  the  other  Defts  who  were  aui 
juris,  giving  Pit  leave  to  prove  his  debt,  and  that  two  Defts  were  out  of  the 
jurisdiction,  and  subject  thereto  to  take  the  accounts,  with  leave  to  adopt 
accounts  in  previous  suit  as  to  the  personalty,  see  Hughes  v.  Eades,  1  Ha. 
486,  489. 

i.  Order  in  Chambers  for  Account  of  Plaintiff's  Debt  on  Admission 

of  Assets. 
And  the  Defts,  by  their  solrs,  admitting  assets  of  the  above-named 
testator  A.  sufi&oient  to  answer  any  claim  of  the  Pit  which  may  be 
established  against  them  as  suchexors;  Order  that  thefollowing&c.,l. 
An  account  of  what  is  due  to  the  Pit  as  such  creditor  as  aforesaid  in 
respect  of  his  debt. — Adjourn  &c. — Perrin's  Estate,  Court  v.  Perrin, 
M.  E.,  at  Chambers,  23  March,  1875,  B.  516. 

For  decree  for  admon  of  personal  and  real  estate  of  a  woman  married 
before  1883,  see  Owens  v.  Dickenson,  V.-C.  E.,  8  June,  1842,  B.  861 ;  Or.  & 
Ph.  48 ;  and  also  Chap.  XXXVII.,  "  Makeied  Women." 

5.  Inquiry  as  to  Heir,  or  Real  Representatives. 
An  inquiry  who  was  the  heir-at-law  of  the  testator  [or  intestate] 
at  the  time  of  his  death,  and  whether  such  heir  is  living  or  dead, 
who,  by  devise,  descent,  or  otherwise,  is  entitled  to  such  real  estate 
(if  any)  of  the  testator  [or  intestate]  as  descended  to  such  heir-at- 
law.— Cto^am  V.  Higinbotham,  V.-C.  W.,  11  Feb.  1860,  A.  488 ; 
Openshaw  v.  Davies,  V.-C.  M.,  2  May,  1874 ;  22  W.  R.  680. 

6.  Inquiry  for  Customary  Heir. 
An  inquiry  who  was  the  heir  of  W.,  the  testator  [or  intestate], 
according  to  the  customs  of  the  manors  whereof  his  copyhold  estates 
are  respectively  holden,  living  at  the  time  of  his  death,  and  whether 
such  customary  heir  is  living  or  dead,  and  if  dead,  who,  by  devise, 
descent,  or  otherwise,  is  entitled  to  such  copyhold  estates  as  descended 
to  such  customary  heir. — Rees  v.  Drake,  M.  R.,  14  March,  1871, 
B.  572. 

NOTES. 
FOBM   OF   OKDBE   OB  JUDGMENT — ITBAME   OF  ACTION. 

Whether  the  order  is  founded  on  a  summons  in  Chambers  (O.  Lv)  or  not  Title  of 
(Eyre  v.  Cox,  24  W.  R.  317),  all  the  proceedings  are  intituled  in  the  matter  matter, 
of  the  estate  which  is  to  be  administered. 
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Ordinary  By  0.  xxxin,  6,  every  judgment  or  order  for  a  general  account  of  the 

direction  Personal  estate  of  a  testator  or  intestate  is  to  contain  a  direction  for  an 

ions.       inquiry  what  parts  (if  any)  of  such  personal  estate  are  outstanding  or 
undisposed  of,  unless  the  Court  or  Judge  otherwise  directs. 

By  r.  7  the  clauses  of  the  judgment  or  order  containing  any  directions  to 
be  prosecuted  in  Chambers  should  be  numbered,  so  that  the  numbered 
paragraphs  and  the  chief  clerk's  (Master's)  certificate  may  correspond ; 
the  other  paragraphs  of  the  judgment  or  order  are  not  numbered. 

By  0.  LV,  rr.  44  and  62,  directions  as  to  advertisements,  interest  and 
exclusion,  are  not  now  inserted  in  the  judgment :  see  notes  headed 
"  Intbeest  on  Debts,"  inf.  p.  1369  ;  "  Establishing  Debts  or  Credits," 
inf.  p.  1375. 

The  direction  for  an  account  of  debts  includes  equitable  as  well  as  legal 
debts  :  Paynterr.  Houston,  3  Mer.  302  ;  and  see  Baker  v.  Martin,  5  Sim.  380. 

It  is  not  necessary  to  insert  in  tlie  judgment  in  an  action  by  creditors 
a  declaration  in  the  terms  of  the  Jud.  Act,  1875,  s.  10  (as  to  which  v.  inf. 
p.  1404) :  Ee  Murray,  Woods  v.  Oreenwell,  V.-C.  H.,  30  W.  R.  283  ;  not 
following  lie  Hildick,  Hiphins  v.  H.,  29  W.  R.  733  (Pry,  J.,  6  May,  1881). 

In  Tomlin  v.T.,1  Ha.  236,  it  was  held  that  the  Pit  was  not  entitled  to  a 
declaration  that  a  particular  debt  or  sum  formed  an  item  in  the  account 
to  be  taken,  but  that  evidence  to  show  Deft  should  be  charged  with  it  was 
admissible. 

The  direction  to  apply  the  assets  in  a  due  course  of  admon  did  not 
confine  such  application  to  a  legal  course,  but  was  always  taken  distribu- 
tively,  and  understood  of  legal  or  equitable  assets,  according  to  their 
nature :  Hartwell  v.  Chillers,  Amb.  308 ;  Bailey  v.  Ekins,  7  Ves.  324 ; 
Solley  v.  Oower,  2  Vern.  62. 

As  to  the  distinction  between  legal  and  equitable  assets,  see  Ingpen  on 
Exors,  344. 

An  order  for  accounts  under  0.  xv,  1,  without  a  judgment  for  admon  does 
not  prevent  a  creditor  of  the  estate  from  suing  the  exor,  or  the  exor  from 
paying  a  debt  due  from  the  estate  :  lie  Barratt,  Whitaker  v.  B.,  43  Ch.  D.  70. 

Where  any  accounts  are  to  be  taken  as  settled,  a  direction  to  that  effect 
should  be  inserted  in  the  order  :   v.  sup.  p.  1339. 

By  O.  xxxin,  2,  the  Court  or  a  Judge  may  at  any  stage  of  the  proceed- 
ings in  a  cause  or  matter  direct  any  necessary  inquiries  or  accounts  to  be 
taken,  notwithstanding  that  it  may  appear  that  there  is  some  special  or 
further  relief  sought  for,  or  some  special  issue  to  be  tried,  as  to  which  it  may 
be  proper  that  the  cause  or  matter  should  proceed  in  the  ordinary  manner. 

This  rule  does  not  authorize  the  Court  to  refer  to  Chambers  the  whole  cf 
the  questions  in  a  cause,  but  only  to  direct  before  trial  accounts  which 
would  otherwise  have  been  directed  at  the  trial :  Garnlmm  v.  Skipper, 
29  Ch.  D.  566,  C.  A. 

Inquiries  as  to  the  beneficial  management  and  realization  of  the  estate 
are  not  directed  in  a  creditor's  action  :  Collinson  v.  Ballard,  2  Ha.  119. 
Procedure.  A  creditor's  admon  judgment  or  order  may  be  obtained : — 

(1.)  By  the  ordinary  form  of  action  commenced  by  writ. 

(2.)  The  writ  being  indorsed  under  O.  iii,  8,  the  ordinary  order  for  an 
account  may  be  made  under  O.  xv,  1,  2  (on  an  application  in  Chambers  at 
any  time  after  the  time  for  appearance  has  expired),  if  the  Debts  fails  to 
appear  (see  Vol.  I.  p.  169),  or  after  appearance,  unless  he  satisfy  the  Court 
or  a  Judge,  by  affidavit  or  otherwise,  that  there  is  some  preliminary 
question  to  be  tried. 

Under  O.  xv,  1,  only  the  usual  admon  accounts  and  inquiries  can  be 
directed,  and,  having  regard  to  0.  lv,  10,  even  those  will  not  be  directed 
where,  if  the  Pit's  case  is  fully  established  at  the  hearing,  accounts  or 
inquiries  would  be  required  going  over  the  same  ground  in  part :  Re  Oyhon, 
Allen  V.  Taylor,  29  Ch.  D.  834,  C.  A. ;  or  where  the  Court,  in  the  exercise  of 
its  discretion,  considers  that  the  exigency  of  the  case  will  be  met  by  giving 
judgment  for  particular  items  only  ;  Campbell  v.  Oillespie,  [1900]  1  Ch.  225. 
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(3.)  By  summons  in  Chambers  under  O.  LV. 

Formerly  where  a  creditor  of  a  person  dying  before  the  date  of  the  Land  Frame  of 
Transfer  Act,  1897,  desired  to  have  the  realty  administered  as  well  as  the  action, 
personalty,  he  had  to  sue  on  behalf  of  himself  and  all  other  the  creditors  : 
Worraher  v.  Pryer,  2  Ch.  D.  109  ;  Ponsford  v.  Hartley,  2  J.  c&  H.  736 ; 
Busby  V.  Seymour,  1  J.  &  Lat.  527  ;  Bedford  v.  Leigh,  2  Dick.  707  ;  Johnson 
V.  Compton,  4  Sim.  47  ;  May  v.  Selby,  1  Y.  &  C.  0.  235  ;  Chapman  v.  C, 
13  Beav.  308 ;  and  this  was  the  same  under  the  new  practice  :  Worraher  v. 
Pryer,  2  Ch.  D.  109  ;  Re  Royle,  Fryer  v.  B.,  5  Ch.  D.  540  ;  Adcock  v.  Peters, 
1876,  W.  N.  139  ;  Be  Greaves,  Bray  v.  Tofield,  18  Ch.  D.  551,  554;  and  if 
the  ■vvrit  did  not  show  that  the  Pit  was  suing  on  behalf  of  all  the  other 
creditors,  this  fact  had  to  appear  in  the  title  of  the  statement  of  claim,  and 
not  merely  in  the  body  of  it :  Be  Tottenham,  T.  v.  T.,  [1896]  1  Ch.  628 
(explaining  Eyre  v.  Cox,  24  W.  R.  317).  Leave  was  given  in  such  cases  to 
amend  at  the  hearing  by  making  the  suit  on  behalf  of  all  the  creditors  : 
8.  CO. ;  Woods  v.  Sowerby,  14  W.  R.  9.  And  see  A.  G.  v.  Newcombe,  14 
Ves.  6  ;  Good  v.  Blewitt,  13  Ves.  397  ;  Brochlehurst  v.  Jessop,  7  Sim.  443  ; 
and  after  such  an  amendment  depositions  taken  in  the  original  suit  might 
still  be  used  :  Milligan  v.  Mitchell,  3  My.  &  C.  72. 

Wliere,  however,  the  whole  realty  was  devised  to  trustees,  who  had  power 
to  sell  and  give  receipts,  an  admon  order  including  the  realty  could  be  made 
on  summons  under  15  &  16  V.  c.  86,  s.  45  (or,  it  seems,  in  a  suit  by  bill : 
Wooldridge  v.  Norris,  6  Eq.  410),  by  a  creditor,  without  it  being  stated  that 
he  sued  for  himself,  &c. :   8.  G.,  Be  McKeoum,  22  W.  R.  292. 

Since  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  1,  where  that 
Act  appUes,  it  is  no  longer  necessary  for  the  Pit  to  sue  on  behalf  of  all  the 
creditors :  Be  James,  James  v.  Jones,  [1911]  2  Ch.  348. 

In  a  creditor's  action  for  admon  of  personal  estate,  the  Pit  need  not  sue  on 
behalf  of  all  the  creditors  to  obtain  a  general  account  of  debts  :  Be  Blount, 
Naylor  v.  B.,  27  W.  R.  865. 

Where  the  amount  or  value  of  the  estate,  "  real  or  personal,  or  real  and  County 
personal,"  does  not  exceed  £500,  the  proceedings  may  be  taken  in  the  County  Court. 
Court  of  the  district  in  which  the  deceased  had  his  last  place  of  abode,  or 
in  which  the  exors  or  admors,  or  any  one  of  them,  shall  have  their  or  his 
place  of  abode :  County  Courts  Act,  1888  (51  &  52  V.  c.  43),  ss.  67,  75. 
See  the  County  Court  Rules,  1889.  But  a  Pit  could  nevertheless  proceed 
in  Chancery,  and  was  entitled  to  his  ordinary  costs  :  Brown  v.  Bye,  17  Eq. 
343.  But  under  51  &  52  V.  c.  43,  s.  69,  any  action  or  matter  winch  might 
have  been  commenced  in  a,  County  Court  may  be  transferred  thither  : 
see  Linford  v.  Gudgeon,  6  Ch.  359,  and  sup.  Vol.  I.  p.  804  ;  and  as  to  transfer 
from  the  County  Court,  v.  sup.  Vol.  I.  p.  805. 

In  Birlcs  v.  8ilverwood,  14  Eq.  101,  the  amount  of  the  property  appearing 
to  exceed  the  limit,  the  case  was  transferred  to  Chancery,  under  28  &  29  V. 
c.  99,  s.  9,  and  proceeded  with  in  Chambers  as  on  admon  summons. 

A  County  Court,  before  which  an  admon  action  is  pending,  has  no  Juris- 
diction to  restrain  proceedings  in  the  High  Court  in  respect  of  claims 
provable  :  Cobbold  v.  Pryhe,  4  Ex.  D.  315. 

By  22  &  23  V.  c.  35,  s.  29,  "  where  an  exor  or  admor  shall  have  given  Advertise- 
such  or  the  like  notices  as,  in  the  opinion  of  the  Court  in  which  such  exor  or  ments  by 
admor  is  sought  to  be  charged,  would  have  been  given  by  the  Court  in  an  exors,  &o. 
admon  suit  for  creditors  and  others  "  (which  includes  next  of  kin  :  Newton 
V.  8herry,  1  C.  P.  D.  246 ;  and  see  Clegg  v.  Rowland,  3  Eq.  368)  to  send  in 
their  claims,  he  may  afterwards  distribute  the  assets,  having  regard  to  the 
claims  "  of  which  such  exor  or  admor  has  then  notice,"  and  shall  not  be 
liable  for  claims  of  which  he  then  had  no  notice.     But  nothing  in  the  Act 
is  to  prejudice  the  right  of  any  creditor  or  claimant  to  follow  the  assels, 
or  any  part  thereof,  in  the  hands  of  any  person  or  persons  who  may  have 
received  the  same  respectively.     This  proviso  is  not  applicable  to  real 
estate  :  Be  Gary  and  Lott,  [1901]  2  Ch.  463  ;  70  L.  J.  Ch.  653  ;  84  L.  T.  859. 
An  exor  is  not  freed  from  a  claim  of  which  he  had  notice  by  the  claimant 
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not  having  sent  in  his  claim  in  answer  to  the  advertisements :  Be  Land 
Credit  Co.  of  Ireland,  Be  Markwell,  21  W.  R.  135;  Scottish  Eq.  Life  Ass. 
Soc.  V.  Beatty,  29  L.  R.  Ir.  290. 

As  to  what  advertisements  are  required,  see  0.  tv,  45,  et  inf.  p.  1375. 

There  is  no  absolute  rule  that  notices  by  exors  under  the  Act  should  be 
published  in  a  London  daily  newspaper,  or  that  a  month  should  be  allowed 
for  the  bringing  in  of  claims  ;  and  a  notice  which  fixed  a  month,  but  which 
was  not  pubhshed  until  a  day  or  two  after  its  date,  was  held  sufficient.  In 
considering  the  question  of  sufficiency,  the  Court  will  regard  all  the  circum- 
stances, such  as  the  place  of  residence  of  the  testator,  and  his  position  in 
life :  Be  Bracken,  Doughty  v.  Tovmson,  43  Ch.  D.  1,  0.  A. ;  explaining 
Woodv.  Weightman,  13  Eq.  434;  and  see  Stnartr.  Babington,27  L.  R.  Ir.  551. 

Where  an  admon  judgment  is  made  after  advertisements  have  been 
issued  under  22  &  23  V.  c.  35,  no  more  are  required,  and  they  may  be 
dispensed  with  without  any  special  direction  :  Cuthbert  v.  Wharmby,  1869, 
W.  N.  12. 

A  creditor  suing  for  himself  and  the  other  creditors  retains  the  absolute 
dominion  of  the  action,  and  may  dismiss  it  at  his  pleasure  until  judgment : 
Handford  v.  Storie,  2  S.  &  S.  196 ;  Wood  v.  Westall,  Yo.  305 ;  or  after 
judgment  in  another  creditor's  suit :  Armstrong  v.  Storer,  9  Beav.  277 ; 
but  not  after  judgment  in  his  own  :  Handford  v.  Storie,  sup. ;  seciis,  in  a 
debenture  holder's  action :  Be  Alpha  Co.,  [1903]  1  Ch.  203. 

The  Deft,  moreover,  might,  before  decree,  dismiss  the  bill  on  motion, 
pajdng  Pit's  debt,  with  interest  at  4  p.  c.  {Manton  v.  Boe,  14  Sim.  353)  and 
his  costs  as  between  party  and  party,  and  the  co-Deft's  costs  :  Pemberton 
v.  Topham,  1  Beav.  316 ;  including  all  costs  after,  as  well  as  before,  the 
tender:  Wainwrightr.  Sewell,\lW.^.?)&i.  See  also  Holden  r.  Kynaston, 
2  Beav.  204,  in  which,  under  special  circumstances,  proceedings  were 
stayed  without  costs  against  some  of  the  Defts,  on  payment  of  one  Pit's 
debts  on  which  alone  they  were  liable.  And  see  Darner  v.  E.  Portarlington, 
2  Ph.  30. 

Where  Defts,  partners  of  the  testator,  offered  to  pay  the  whole  of  the  Pit's 
claim  and  costs,  the  Court  refused  to  stay  proceedings,  there  being  an 
infant  Deft  whose  rights  must  be  provided  for :  Clegg  v.  C,  17  L.  R.  Ir.  1 18. 

If,  after  decree  in  creditor's  suit.  Pit  died,  leaving  no  pers.  represve,  the 
conduct  could  be  given  to  another  creditor,  without  bill  of  revivor,  on  his 
petition  :  Brown  v.  Lahe,  2  Col.  620  ;  or  motion  :  Inchley  v.  Allsopp, 
9  W.  R.  649  ;  22  L.  J.  Ch.  170  ;  7  Jur.  N.  S.  1181  ;  but  not  on  motion  by 
the  accounting  parties  :  Johnson  v.  Hammersley,  24  Beav.  498. 

As  to  costs  in  creditors'  actions,  v.  inf.  p.  1403. 


BEPKBSENTATION. 


As  to  the  jurisdiction  to  grant  probate  or  letters  of  admon,  see  Ingpen 
on  Exors,  Chap.V.,  ss.  1,  2,  and  3  ;  of  what  instruments  probate  is  necessary : 
Ihid.,  s.  6  ;  of  probate  where  there  are  several  exors  :  Ibid.,  s.  7  ;  and  of 
what  the  probate  is  evidence  :   Ibid.,  s.  9. 


REAL  REPRESENTATIVE — ^LAND   TRANSFER  ACT,    1897. 

Devolution  of  By  the  Land  Transfer  Act,  1897  (60  &  61  V.  o.  65),  after  a  recital  that 
real  estate.  "it  is  expedient  to  establish  a  real  represve,"  it  is  enacted  by  sect.  1, 
sub-sect.  1,  as  follows  :  "  Where  real  estate  is  vested  in  any  person  without 
a  right  in  any  other  person  to  take  by  survivorship,  it  shall,  on  his  death, 
notwithstanchng  any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  pers.  represves  or  represve  from  time  to  time,  as  if  it  were  a 
chattel  real  vesting  in  them  or  him."  Under  this  enactment  the  real 
estate  vests  in  all  the  exors  and  not  merely  in  those  who  prove  the  will  or 
act  in  the  admon  of  the  estate  :  Be  Pawley  and  London  and  Provincial 
Bank,  [1900]  1  Ch.  58. 
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Sub-sect.  2  :  "  This  section  shall  apply  to  any  real  estate  over  wliich  a 
person  executes  by  will  a  general  power  of  appointment,  as  if  it  were  real 
estate  vested  in  him."  As  to  the  effect  of  this  section,  see  Briokdale,  240, 
278,  279. 

Sub-sect.  3  :  "  Probate  and  letters  of  admon  may  be  granted  in  respect 
of  real  estate  only,  although  there  is  no  personal  estate." 

Sub-sect.  4 :  "  The  expression  '  real  estate,'  in  this  part  of  this  Act,  shall 
not  be  deemed  to  include  land  of  copyhold  tenure  or  customary  freehold  in 
any  case  in  which  an  admission  or  any  act  by  the  lord  of  the  manor  is 
necessary  to  perfect  the  title  of  a  purchaser  from  the  customary  tenant  "  : 
see  Briokdale,  261,  262.  An  equitable  estate  in  copyholds  devolves  on 
death  on  the  legal  pers.  represve  of  the  owners  :  Re  Somerville  and  Turner's 
Contract,  [1903]  2  Ch.  583. 

Sub-sect.  6  :  "  This  section  applies  only  in  cases  of  death  after  the  com- 
mencement of  this  Act." 

Sect.  2,  sub-sect.  1 :  "  Subject  to  the  powers,  rights,  duties,  and  liabilities  Provisions  as 
hereinafter  mentioned,  the  pers.  represves  of  a  deceased  person  shall  hold  to  adminis- 
the  real  estate  as  trustees  for  the  persons  by  law  beneficially  entitled  thereto,  tration. 
and  those  persons  shall  have  the  same  power  of  requiring  a  transfer  of  real 
estate  as  persons  beneficially  entitled  to  personal  estate  have  of  requiring 
a  transfer  of  such  personal  estate." 

Sub-sect.  2  :  "  AH  enactments  and  rules  of  law  relating  to  the  effect  of 
probate  or  letters  of  admon  as  respects  chattels  real,  and  as  respects  the 
dealing  with  chattels  real  before  probate  or  admon,  and  as  respects  the 
payment  of  costs  of  admon  and  other  matters  in  relation  to  the  admon  of 
personal  estate,  and  the  powers,  rights,  duties,  and  liabilities  of  pers. 
represves  in  respect  of  personal  estate,  shall  apply  to  real  estate  so 
far  as  the  same  are  applicable,  as  if  that  real  estate  were  a  chattel  real 
vesting  in  them  or  him,  save  that  it  shall  not  be  lawful  for  some  or  one  only 
of  several  joint  pers.  represves,  without  the  authority  of  the  Court,  to  sell 
or  transfer  real  estate  "  :  see  Re  Pawky,  sup.  p.  1353  ;  Re  Harrowby  and 
Paine's  Contract,  1902,  W.  N.  137  ;  Re  Cohen's  Exars  and  L.  C.  C,  [1902] 
1  Ch.  187.  Notwithstanding  anything  contained  in  the  sub-section  where 
probate  is  granted  to  one  or  some  of  several  persons  named  as  executors, 
power  being  reserved  to  the  others  or  other  to  prove,  the  sale,  transfer 
or  disposition  of  real  estate  may  be  made  by  the  proving  executor  or 
executors  without  the  authority  of  the  Court,  and  shall  be  as  effectual  as 
if  all  the  persons  named  executors  had  concurred  therein.  See  Conveyancing 
Act,  1911,  s.  12. 

Sub-sect.  3 :  "In  the  admon  of  the  assets  of  a  person  djdng  after  the 
commencement  of  this  Act "  {i.e.,  on  or  after  Jan.  1st,  1898),  "  his  real 
estate  shall  be  administered  in  the  same  manner,  subject  to  the  same 
liabilities  for  debt,  costs,  and  expenses,  and  with  the  same  incidents,  as  if  it 
were  personal  estate ;  Provided  that  nothing  herein  contained  shall  alter  or 
affect  the  order  in  which  real  and  personal  assets  respectively  are  now 
appUcable  in  or  towards  the  payment  of  funeral  and  testamentary  expenses, 
debts,  or  legacies,  or  the  liability  of  real  estate  to  be  charged  with  the 
payment  of  legacies."  As  to  the  effect  of  the  sub-section,  see  Re  Gary 
and  Lott,  [1901]  2  Ch.  463 ;   Re  Williams,  [1904]  1  Ch.  52. 

Sub-sect.  4 :  "  Where  a  person  dies  possessed  of  real  estate,  the  Court 
shall,  in  granting  letters  of  admon,  have  regard  to  the  rights  and  interests 
of  persons  interested  in  his  real  estate,  and  his  heir-at-law,  if  not  one  of 
the  next  of  kin,  shall  be  equally  entitled  to  the  grant  with  the  next  of  kin, 
and  provisions  shall  be  made  by  rules  of  Court  for  adapting  the  procedure 
and  practice  in  the  grant  of  letters  of  admon  to  the  case  of  real  estate." 

The  Act  does  not  bind  the  Crown  :  In  the  Goods  of  Hartley,  [1899]  P.  40 
and  see  In  the  Goods  of  Ball,  1902,  W.  N.  226. 

The  exclusive  jurisdiction  under  the  Land  Transfer  Rules,  1898,  r.  234, 
vested  in  the  senior  Judge  of  the  Chancery  Division,  refers  only  to  Part  II. 
of  the  Act :   Re  Walbeck,  1904,  W.  N.  204. 
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ADMIKISTEATION  PENDENTE  LITE   OE  OTHERWISE  LIJ«1TED. 

By  the  Court  of  Probate  Act,  1857,  ss.  70,  71,  and  21  &  22  V.  o.  95,  ss.  21 , 
22,  pending  suits  as  to  validity  of  wills  or  grant  or  recall  of  probate  or 
admon,  the  Court  (Probate)  may  appoint  an  admor,  with  all  rights  and 
powers  except  that  of  distribution,  and  to  act  under  its  control,  and  may 
appoint  a  receiver;  as  to  which  see  BelUw  v.  B.,  11  Jur.  N.  S.  588 ;  4 
Sw.  &  Tr.  58  ;  34  L.  J.  P.  125 ;  et  sup.  Vol.  I.  p.  747.  Such  an  admor  may 
be  sued  by  a  creditor  in  the  same  way  as  a  general  admon  without  leave 
granted  by  the  Probate  Division :   Be  Tokman,  [1897]  1  Ch.  866. 

As  to  the  appointment  of  a  receiver  pending  proceedings  in  the  Probate 
Division,  see  sup.  Vol.  I.  pp.  747,  748 ;  and  as  to  when  application  to  the 
Chancery  Division  to  appoint  receiver  can  be  made,  see  Ingpen  on  Exors, 
Chap.  VII.  sect.  5. 

By  the  Court  of  Probate  Act,  1857  (20  &  21  V.  c.  77),  ss.  73,  74 ;  21  &  22 
V.  c.  95,  s.  18,  in  case  of  intestacy,  or  no  exor,  or  none  willing  or  competent 
(see  Re  Farmnds,  1  P.  D.  439)  to  act,  or  resident  abroad,  the  Court  may  in 
its  discretion  appoint  an  admor,  other  than  the  person  entitled  bylawto  the 
grant,  and  with  security,  and  every  such  admon  may  be  limited  as  the 
Court  shall  think  fit ;  and  the  earlier  Act  of  38  G.  III.  c.  87,  is  to  apply  to 
all  exors  and  admors  resident  out  of  the  jurisdiction. 

Admon  limited  to  certain  property  transmitted  from  India  to  this  country 
was  granted  under  sect.  73  :  Re  Hughes,  L.  R.  3  P.  &  M.  140. 

The  conviction  of  a  husband  for  the  murder  of  his  wife  was  held  a 
"  special  circumstance"  within  this  section:  Re  Crippen,  [1911]  P.  108. 

By  the  Court  of  Probate  Act,  1857,  s.  75,  while  and  so  far  as  the  grant 
subsists,  no  other  person  is  to  act  as  exor. 

By  sects.  76 — 78,  any  Court  in  which  proceedings  are  pending,  by  or 
against  a  temporary  admor,  is  enabled  to  deal  with  any  revocation  and  new 
appointment,  and  bond  fide  payments  are  protected. 

Admon  ad  litem  made  the  grantee  complete  represve  so  far,  and  a  decree 
against  him  bound  the  general  admor :  Davis  v.  Chanter,  2  Ph.  545 ; 
Croft  V.  Waterton,  13  Sim.  653  ;  though  the  letters  might  not  authorize 
him  to  collect  any  assets  :  ElUce  v.  Ooodson,  2  Col.  4.  If  the  admon  was 
too  limited,  and  further  could  be  obtained,  the  Court  might  direct  it  to  be 
applied  for :  Faulkner  v.  Daniel,  3  Ha.  199,  207 ;  as  might  be  the  case 
where  the  whole  estate  had  to  be  administered  :  Devaynes  v.  Robinson,  24 
Beav.  98  ;  Cave  v.  Cork,  2  Y.  &  C.  C.  130. 

These  cases  were  before  the  Probate  Act.  For  cases  since,  see  Williams  v. 
Allen,  32  Beav.  650 ;  4  D.  F.  &  J.  71 ;  10  W.  R.  261, 512  ;  Woodhouse  v.  W. , 
8  Eq.  514 ;  Collas  v.  Hesse,  12  W.  R.  565  ;  Dowdeswell  v.  D.,  9  Ch.  D.  294 
C.  A.     The  sections  apply  to  an  exor's  exor  :   Re  Brant,  1  P.  D.  435. 

But  neither  the  Probate  Act  nor  the  Jud.  Act,  1873,  s.  24  (7),  have 
affected  the  rule  that  for  a  general  admon  {e.g.,  in  an  action  by  a  Pit, 
claiming  as  a  sole  next  of  kin,  though  brought  merely  to  establish  his  title) 
a  general  admor  is  a  necessary  party  :  Dowdeswell  v.  D.,  sup. 

Where  a  sole  exor  is  an  infant,  admon  durante  m,inore  wtate  is  granted  to 
his  guardian  or  other  fit  person  ;  but  where  there  are  several,  and  one  is 
of  age,  this  is  unnecessary,  as  he  can  execute  the  will  alone  :  Wms.  Exors, 
386.  The  admor  durante  minore  cetate  can  do  all  acts  incumbent  on  an 
exor,  and  may  execute  a  power  of  sale  given  to  exors  and  admors  : 
Monsell  v.  Armstrong,  14  Eq.  423  ;  Re  Cope,  16  Ch.  D.  49  ;  but  see  Bac. 
Abr.  tit.  Exor.  (B.  1 )  2 ;  J?e  Robinson  and  Lords,  3  L.  R.  Ir.  429;  Re  Thompson 
and  McWilliam's  Contract,  [1896]  1  Ir.  R.  356.  He  is  not  chargeable  to 
creditors  as  an  exor  de  son  tort,  but  is  liable  for  a  devastavit,  even  after 
he  has  obtained  a  release  from  the  infant  on  coming  of  age  :  Wms.  Exors. 
395  ;  in  which  case,  however,  he  is  not  in  general  accountable  to  creditors. 

Generally  as  to  special  and  limited  admons,  see  Wms.  Exors.  370  et  seq., 
and  Ingpen  on  Exors,  Chap.  VII. 
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RENtlNCIATlON. 

By  the  Court  of  Probate  Act,  1857  (20  &  21  V.  c.  77),  s.  79,  if  an  exor 
renounce,  representation  is  to  go  as  if  he  had  not  been  named  as  exor  in  the 
will ;  and  by  21  &  22  V.  o.  95,  s.  16,  if  he  die  without  proving,  or  does  not 
appear  when  cited,  the  representation  to  the  testator,  and  the  admon  of 
his  effects,  is  to  devolve  in  like  manner  as  if  he  had  not  been  appointed 
exor. 

PBOBATE   AND   CONFIRMATION. 

By  the  Land  Transfer  Act,  1897  (v.  sup.  p.  1353),  s.  1,  sub-s.  3,  probate  Real  estate, 
and  letters  of  admon  may  be  granted  in  respect  of  real  estate  only,  although 
there  is  no  personal  estate. 

By  the  Indian  Securities  Act,  1860  (23  &  24  V.  c.  5),  s.  1,  enfaoed  Indian  Indian 
Government  securities  are  to  be  personalty  here,  and  probate  or  admon  Government 
here,  or  confirmation  in  Scotland,  is  to  embrace  them.  Securities. 

By  the  Confirmation  of  Exors  (Scotland)  Act,  1858  (21  &  22  V.  c.  66),  Scotch 
s.  9,  a  Scotch  inventory  may  include  personalty  in  England  or  Ireland  of  a  confirmation, 
person  domiciled  in  Scotland. 

By  sects.  12,  13,  a  Scotch  confirmation,  produced  and  sealed  in  England 
or  Ireland,  is  to  have  the  effect  of  probate  there  :  see  Hood  v.  L.  Barringion, 
6  Eq.  218  ;  Be  Byde,  L.  R.  2  P.  &  M.  86  ;  39  &  40  V.  c.  70  ;  and  see  sects. 
42,  43,  by  which  these  sections  are  extended,  and  trust  funds  in  England  or 
Ireland  may  be  included. 

By  39  &  40  V.  c.  70,  s.  41,  the  affidavit  of  Scotch  domicile  to  the  inventory 
is  to  be  sufficient  warrant  for  including  personalty  in  England  or  Ireland. 

By  sect.  45,  a  calendar  of  confirmations  and  inventories  is  to  be  published 
annually. 

By  sect,  14,  English  or  Irish  probates  may  in  like  manner  be  made 
effectual  in  Scotland. 

By  sect,  17,  an  affidavit  as  to  domicile  is  to  be  made  on  applying  for 
probate  or  admon :  and  see  the  Court  of  Probate  Act,  1857  (20  &  21  V. 
c.  77),  ss.  46,  47. 

As  to  probate  in  Ireland,  see  22  &  23  V.  c.  31,  and  Irish  probate  being  Irish  pro- 
sealed  in  England,  and  English  in  Ireland,  20  &  21  V.  c.  79,  ss.  94,  95 ;  bates. 
21  &  22  V.  c.  56,  s.  29  ;  Wms.  Exors.  269,  270  n. 

The  confirmation  sealed  in  England  is  conclusive,  although  proceedings 
are  pending  in  Scotland :  Gumming  v.  Fraser,  28  Beav.  614 ;  and  see 
Hawardm  v.  Dunlop,  2  Sw.  &  T.  340  ;  31  L.  J.  P.  &  M.  17  ;  and  gives  the 
exor  all  the  powers  of  an  English  exor,  though  contrary  to  Scotch  law : 
Hood  V.  L.  Barrington,  6  Eq.  222,  223  ;  and  the  scale  of  duty  assessed  there 
cannot  be  questioned  here :  Be  Booth,  1  Gif .  46.  And  see  Be  Hutcheson, 
3  Sw.  &  T.  165  ;  Be  Byde,  L.  R.  2  P.  &  D.  86. 

By  sect.  19,  before  admon,  an  intestate's  personalty  is  to  vest  in  the  Judge  Before  admon 
of  the  Court  of  Probate  for  the  time  being  as  theretofore  in  the  ordinary.        vesting  of 

By  the  Wills  Act,  1861  (24  &  25  V.  c.  114),  ss.  1,  2,  wills  made  by  British  personalty, 
subjects  in  a  foreign  country,  whatever  may  be  their  domicile,  or  in  another  Wills  made 
part  of  the  United  Kingdom,  and  valid  according  to  tbe  law  there,  are  to  in  foreign 
be  admitted  to  probate,  and  to  be  valid  as  to  personalty.     By  sect.  3,  countries, 
subsequent  change  of  domicile  is  not  to  invalidate  a  will.     By  sects.  4,  5, 
wills  otherwise  valid  are  not  to  be  affected  by  the  Act,  nor  wills  of  persons 
dying  before  the  Act. 

The  will  of  an  Englishman,  resident  in  Scotland,  valid  according  to 
Scotch  law,  though  invalid  according  to  English  law,  passed  leaseholds  in 
England  by  virtue  of  this  Act :  Be  Watson,  Carlton  v.  C,  35  W.  R.  711  ; 
and  see  Be  Qrassi,  [1905]  1  Ch.  584. 

Though  properly  admitted  to  probate  as  to  personalty,  the  will  of  a 
domiciled  foreigner  not  executed  as  required  by  the  Wills  Act  will  not  pass 
his  interest  in  leaseholds  :  Pepin  v.  Bruyere,  [1900]  2  Ch.  504,  [1902]  1  Ch. 
24,  C.  A. ;  and  see  Ingpen  on  Exors,  149. 
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The  Court  may  depart  from  the  usual  practice  of  refusing  a  limited 
grant  to  a  person  entitled  to  a  general  grant  of  probate :  Be  Baron  Hermann 
Friedrich  Carl  von  Brestatio.imi]  P.  172  (where  the  court  granted  probate 
of  the  English  will  to  the  English  executors  and  made  a  carterorum  grant 
in  favour  of  the  foreign  executor). 
Will  of  alien.  A  will  made  according  to  the  forms  of  English  law  by  an  alien,  who, 
though  his  domicile  of  origin  was  English,  was  domiciled  abroad  at  the 
time  of  making  the  will  and  of  his  death,  is  not  entitled  to  probate  in  this 
country :  Bloxam  v.  Fame,  9  P.  D.  130,  C.  A. ;  8  P.  D.  101. 

In  determining  what  is  the  valid  will  of  an  alien,  the  general  principles 
of  law  recognized  prior  to  the  Naturalization  Act,  1870,  are  still  applicable  : 
o.  c. 

As  to  this  Act,  see  Wms.  Exors.  8,  159  ;  Be  Lacroix,  2  P.  D.  94. 
A  will  made  here  by  an  Italian,  while  naturalized  here,  was  admitted, 
though  he  died  domiciled  in  Italy :   Be  Oally,  1  P.  D.  438. 
Colonial  The  Colonial  Probates  Act,  1892  (55  V.  c.  6),  provides  for  the  recognition 

Probates  Act,  and  sealing  here  of  probates,  &c.,  granted  in  British  possessions  to  be 
1892.  indicated  by  Order  in  Council. 

EFFECT   OF  PKOBATE. 

Conclusive  of       Probate  not  appealed  against  is  conclusive  of  the  factum  and  validity 

the  factum       of  the  will  as  to  personalty  :   Havergal  v.  Harrison,  7  Beav.  49  ;   Allen  v. 

and  validity.    M'Pherson,  1  H.  L.  C.  191  ;  Meluish  v.  Milton,  3  Ch.  D.  27,  C.  A.  ;  and  in 

some  cases,  as  to  realty,  under  the  Court  of  Probate  Act,  1857  :  and  now, 

for  the  provisions  of  the  Land  Transfer  Act,  1897,  v.  sup.  p.  1353  ;  and  see 

Ingpen  on  Exors,  Chap.  V.  sect.  9. 

As  to  the  boundary,  &c.  between  the  Probate  and  Chancery  jurisdiction, 
see  Thornton  v.  Curling,  8  Sim.  310 ;  Campbell  v.  Beaufoy,  Joh.  320 ; 
Pinneij  v.  Hunt,  6  Ch.  D.  98  ;  Bradford  v.  Young,  26  Ch.  D.  659. 

The  Court  of  Chancery  could  entertain  questions  as  to  the  validity  of  the 
execution  of  powers  by  will :   Morgan  v.  Annis,  3  Dr.  &  S.  461. 
When  original      If  it  is  suggested  that  the  probate  copy  is  inaccurate,  opportunity  may  be 
will  may  be     given  to  set  this  right :   Havergal  v.  Harrison,  7  Beav.  49  ;  and  the  Court 
looked  at.        ^]l  sometimes  look  at  the  original  will  and  be  guided  by  it  in  its  construc- 
tion :   Be  Harrison,  Turner  v.  Hellard,  30  Ch.  D.  390,  C.  A. ;   Compton  v. 
Bloxham,  2  Col.  201 ;    Oppenheim  v.  Henry,  9  Ha.  802,  n.  ;    Manning  v. 
Pnrcell,  7  D.  M.  &  G.  55,  where  erasures  omitted  in  the  probate  copy  were 
regarded  :  Bernal  v.B.,3  My.  &  C.  561,  563  ;  Be  Cliff's  Trusts,  [1892]  1  Ch. 
229  (correcting  L'Fit  v.  L'Batt,  1  P.  Wms.  526,  where  the  Court  looked  at 
the  French  original  as  well  as  the  English  translation  which  was  admitted 
to  probate) ;  Be  Harrison,  sup.,  where  the  will  was  on  a  printed  form  ivith 
blanks  not  filled  up  :   Thompson  v.  Whiteloch,  4  D.  &  J.  490  ;  Be  Pinckard, 
L.  JJ.,  26  March,  1858,  where  the  probate  copy  had  been  mislaid.    But 
there  must  be  special  circumstances  :   Gann  v.  Gregory,  3  D.  M.  &  G.  777  ; 
and  the  probate  cannot  be  treated  as  erroneous  :  Taylor  v.  Creagh,  8  Ir.  Ch. 
Rep.  281 ;  and  generally  as  to  when  the  will  may  be  looked  at,  see  Ingpen 
on  Exors,  90. 
Kevooationof      -A  grant  of  admon  obtained  by  suppressing  a  will  which  contained  no 
probate  and    appointment  of  exors  cannot  be  treated  as  utterly  and  ah  initio  void  : 
letters  of         Boxall  v.  B.,  27  Ch.  D.  220 ;  distinguishing  Ahram  v.  Cunningham,  2  Lev. 
admon.  182  ;  secus,  if  the  will  appoints  an  exor,  Ellis  v.  Ellis,  [1905]  1  Ch.  613  ; 

but  see  Chester  v.  Thomas,  [1909]  2  Ch.  348,  for  the  effect  of  such  a  grant 
obtained  in  India  under  the  Indian  Succession  Act,  1865 ;  and  generally 
as  to  the  efieot  of  revocation  of  probate  and  letters  of  admon,  see  Ingpen 
on  Exors,  Chap.  X. 
Erasures.  Probate  being  granted,  with  cross  lines  in  ink  over  some  legacies,  it  was 

held  they  were  not  part  of  the  will :  Oann  v.  Gregory,  3  D.  M.  &  G.  777. 
Omissions  in       -^^  to  the  principles  on  which  the  Court  supplies  by  inference  omissions 
wills.  in  a  will,  and  that  such  omissions  may  be  supplied  in  case  of  independent 
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gifts  to  strangers  as  well  as  of  a  series  of  gifts  to  oliildren  of  the  testator, 
or  members  of  a  class,  see  Mellor  v.  Dainiree,  33  Ch.  D.  198. 

After  foreign  probate,  ancillary  probate  is  granted  here,  and  in  general  Ancillary 
to  the  same  person,  though  not  the  person  entitled  to  the  grant  by  English  probate, 
law :  Be  Earl,  L.  R.  1  P.  &  M.  450 ;  Re  Duchesse  d'Orleans,  1  Sw.  &  Tr. 
253  ;  20  &  21  V.  c.  77,  s.  73,  sup.  p.  1354.  The  foreign  grant  is  conclusive 
as  to  the  will  being  valid  by  the  law  of  the  domicile  :  Whicker  v.  Hume,  7 
H.  L.  C.  124 ;  Re  Smith,  16  W.  R.  1130 ;  precludes  a  case  of  undue  influence, 
&c.  being  set  up  here  :  Miller  v.  James,  L.  R.  3  P.  &  M.  4  ;  and  is  conclusive 
as  to  the  contents  :  Enohin  v.  Wylie,  10  H.  L.  Ca.  1.  All  questions  of 
testacy  or  intestacy,  and  the  construction  of  the  will,  and  the  distribution 
and  admon  of  the  personal  estate,  are  governed  by  the  law  of  the  domicile  : 
8.  C. :  A.  0.  v.  Campbell,  L.  R.  5  H.  L.  524,  530  ;  Breme  ■  v.  Freeman,  10 
Moo.  P.  C.  306  ;  Crispin  v.  Doglioni,  3  Sw.  &  Tr.  98.  Secus,  as  to  real  estate 
or  chattels  real  which  will  not  pass  unless  the  formalities  required  by  the 
Wills  Act  are  observed,  although  the  will  is  admitted  to  probate  hero  : 
Pepin  V.  Bruyere,  [1900]  2  Oh.  504 ;  [1902]  1  Ch.  24;  C.  A. 

Where  the  Probate  Division  has  granted  a  general  probate  of  the  will  of  a 
Scotch  testator,  the  ordinary  admon  decree  may  be  made  in  the  Ch.  Div. 
without  limiting  it  to  the  English  assets  :  Stirling-Maxwell  v.  Cartwright, 
9  Ch.  D.  173. 

Letters  testimonial  sealed  by  the  Supreme  Court  of  the  Colony  of  Victoria, 
setting  forth  verbatim  a  will  of  real  estate  made  in  that  colony,  and  stating 
that  it  had  been  duly  proved,  were  accepted  as  sufficient  proof  for  the 
purposes  of  the  usual  preliminary  judgment  in  a  partition  action  :  Waite  v. 
Bingley,  21  Ch.  D.  674. 

As  to  the  principles  on  which  grants  of  admon  are  made  in  respect  of 
persons  domiciled  in  foreign  countries,  and  grants  of  probate  of  wills  made 
in  execution  of  powers  of  appointment,  and  as  to  the  appHcation  of 
the  law  of  domicil  in  the  admon  of  assets,  see  Ingpen  on  Exors, 
Chap.  XI.,  sects.  2  and  3. 

The  will  of  a  British  subject  made  in  Franco  and  valid  by  Prench  law,  Will  in 
but  not  attested  by  two  or  more  witnesses  as  required  by  the  Wills  Act,  exercise  of 
1837,  evenif  admissible  to  probate  under  sect.  1  of  the  Wills  Act,  1861  (Lord  power  of 
Kingsdown's  Act,  24  &  25  V.  c.  114),  will  not,  it  seems,  operate  as  an  appointment, 
execution  of  a  testamentary  power  of  appointment :  Hummel  v.  H.,  [1898] 
1  Ch.  642 ;   Be  Kirwan's  Trusts,  25  Ch.  D.  373 ;   secus,  where  the  will  is 
that  of  a  domiciled  Frenchman  valid  by  the  French  law,  and  has  been 
recognized  as  a  valid  will  in  the  Probate  Division  in  this  country:  Be  Price, 
Tomlin  v.  Latter,  [1900]  1  Ch.  442 ;  Pouey  v.  Hordern,  [1900]  1  Ch.  492 ; 
but  semble  only  if  the  will  contains  on  its  face  an  indication  that  it  was 
written  with  reference  to  the  law  of  England  as  well  as  France:  Be  D'Este's 
Settlement  Trusts,  [1903]  1  Ch.  898  ;  Be  Scholefield,  [1905]  2  Ch.  408  ;  (S.  C. 
settled   [1907]  1  Ch.  664) ;   but  where  special  formalities  are  required  by 
the  instrument  creating  the  power,  a  will  which  is  valid  according  to  the 
law  of  the  domicil  (e.g.,  an  unattested  French  "holograph"  wU),  but 
which  does  not  comply  with  the  terms  of  the  power  or  the  requirements  of 
the  Wills  Act,  will  be  inefEectual :  Barretto  v.  Young,  [1900]  2  Ch.  339. 

But  where  a  domiciled  foreigner  purports  to  exercise  a  power  of  appoint- 
ment by  a  will  validly  executed  according  to  English  law,  though  not 
according  to  the  law  of  his  domicil,  the  document  may  be  admitted  to 
probate  as  a  will  for  the  purposes  of  the  appointment,  though  not  admissible 
for  other  purposes  :   Murphy  v.  Deichler,  [1909]  A.  C.  446. 

The  execution  of  a  special  power  or  a  specific  exercise  of  a  general  power 
of  appointment,  by  will  has  effect  according  to  the  law  of  the  country  of  the 
creation  of  the  power :  Re  Megret,\\QQl'\  1  Ch.  547  ;  Re  Bald,  76  L.  T.  463 ; 
Pouey  V.  Hordern,  sup. ;  but  the  effect  of  the  disposition,  where  the 
appointed  property  is  made  assets  for  all  purposes,  depends  on  the  domicile 
of  the  testator:  Re  Pryce,  [1911]  2  Ch.  286. 
The  Court  will  not  act  upon  a  will  before  probate  :  Hensloe's  Case, 
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9  Rep.  38  a  ;  Wms.  Exors.,  283  ;  and  although  the  assets  are  all  abroad 
and  admon  has  been  granted  there,  it  must  be  obtained  in  England  also  : 
EnoUn  V.  Wylie.,  10  H.  L.  C.  1,  19  ;  Lasseur  v.  Tyrcmnel,  10  Beav.  28 ; 
Tyler  v.  Bell,  2  My.  &  C.  89 ;  Maclean  v.  Dawson,  27  Beav.  21 ;  Be  Com- 
mercial Bk,  cfcc. ;  Fernandes  Exors'  Case,  5  Ch.  314 ;  but  see  M'Mahon  v. 
Bawlings,  16  Sim.  429. 

Upon  petition  for  payment  out  of  Court  under  a  testamentary  appoint- 
ment, the  Court  declined  to  act  on  the  probate  in  the  Supreme  Court  of 
New  Zealand  in  the  absence  of  English  probate :  Exp.  Limehouse  Bd.  of 
Works ;  Re  Vallance,  24  Ch.  D.  177  ;  distinguishing  Be  TootaVs  TrusU,  23 
Ch.  D.  536,  because  the  Court  of  Shanghai  had  a  special  jurisdiction  as  to 
the  property  of  British  subjects  resident  in  China. 

PARTIES. 

Legal  The  legal  pers.  represve  is  a  necessary  party  to  an  admon  action,  and  an 

personal  re-  exor  Deft  must  have  proved  the  will :  Penny  v.  Watts,  2  Ph.  149  ;  Simons 
presentative.  v.  Milman,  2  Sim.  241 ;  Lowry  v.  Fulton,  9  Sim.  104 ;  Cooke  v.  Oittings, 
21  Beav.  497  ;  Beardmore  v.  Gregory,  2  H.  &  M.  491 ;  Cary  v.  Hills,  15  Eq. 
79  ;  Rowsell  v.  Morris,  17  Eq.  20;  Barry  v.  Quinlan,  21  L.  R.  Ir.  11  ; 
Dowdeswell  v.  D.,  9  Ch.  D.  294,  0.  A. ;  Be  Leask,  Bichardson  v.  L.,  65 
L.  T.  199. 

Where,  after  judgment  for  admon  of  real  and  personal  estate,  a  subse- 
quent will  was  discovered  and  probate  of  the  old  will  recalled,  the  Court, 
under  the  circumstances,  and  in  the  absence  of  opposition,  made  an  order 
dismissing  the  action  :  Be  Dean,  D.  v.  Wright,  21  Ch.  D.  581,  C.  A. 

A  decree  for  general  admon  cannot  be  made  in  the  absence  of  a  general 
represve  of  the  estate  :  droves  v.  Lane,  16  Jur.  1061 ;  and  this  rule  is  not 
altered  by  the  Jud.  Acts  :  Dowdeswell  v.  D.,  9  Ch.  D.  294,  C.  A. 

And  a  suit  for  protecting  the  estate  until  probate  and  also  for  administer- 
ing the  estate,  was  irregular  and  demurrable  :  Bawlings  v.  Lambert,  1  J.  & 
H.  458  ;  Overington  v.  Ward,  34  Beav.  175  ;  but  see  Tempest  v.  Camoys,  35 
Beav.  201 ;  and  an  originating  summons  by  a  creditor  of  an  intestate 
married  woman  against  her  husband  who  had  not  proved  the  will,  was  held 
entirely  bad  :  Be  Leask,  Bichardson  v.  L.,  1891,  W.  N.  159 ;  65  L.  T.  199. 

The  suit  cannot  be  sustained  or  continued  against  the  admor  of  the 
testator's  exor  alone  :  Barber  v.  Walker,  15  W.  R.  728  ;  but  may  (without 
leave  of  the  Probate  Division)  be  maintained  against  an  admor  ad  litem  : 
Be  Toleman,  [1897]  1  Ch.  866,  sup.  p.  1354 ;  secus,  a  suit  to  establish  title 
as  next  of  kin  :  Dowdeswell  v.  Z*.,  9  Ch.  D.  294,  C.  A. 

The  exor  fully  represents  the  estate  for  the  purposes  of  an  action  by 
creditors,  and  a  residuary  legatee  therefore  cannot  be  allowed  to  appeal 
from  a  judgment  made  against  the  exor  in  such  an  action :  Be  Youngs, 
Doggett  v.  Bevett,  30  Ch.  D.  421,  C.  A. 

The  A.  G.  does  not  sufficiently  represent  the  estate  of  an  illegitimate 
child  who  has  died  intestate  :   Bell  v.  Alexander,  6  Hare,  543. 

Where  the  testator's  representative  was  made  a  Deft  in  another  capaoit}', 
an  allegation  that  she  was  such  representative  was  allowed  to  be  added  at 
the  hearing :   S.  C.  ;  and  see  now  0.  xvi,  12. 

The  legal  pers.  represve  constituted  by  the  forum  of  the  domicile  of  the 
deceased  intestate  is  the  person  entitled  to  receive  and  give  receipts  for  the 
net  residue  of  his  personal  estate  obtained  in  any  country :  Fames  v. 
Hacon,  per  Pry,  J.,  16  Ch.  D.  407  ;  affd.  18  Ch.  D.  347,  C.  A. 

On  the  other  hand,  it  has  been  held,  in  Bayner  v.  Koehler,  14  Eq.  262  ; 
Coote  V.  Whittington,  16    Eq.  534,  and  Be  Lovett,  Ambler  v.  Lindsay,  3 
Ch.  D.  198,  that  the  presence  of  an  exor  de  son  tort  is  enough ;   and  see 
Blewitt  V.  B.,  Yo.  541. 
Exor  de  However  this  may  be,  an  exor  de  son  tort  may  be  sued  to  recover  a  sum  in 

son  tort.  hishandsseparated  from  the  rest  of  the  estate  without  involving  him  in  the 

general  accounts :  Penny  v.  Watts,  2  Ph.  149  ;  or  jointly  with  the  rightful 
exor :  Carmichael  v.  C,  2  Ph.  101 ;  Creasor  v.  Bobinson,  14  Beav.  589  ;  15 
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Jur.  1049  ;  as  to  the  extent  to  which  an  exor  de  son  tort  will  be  protected, 
see  Wms.  Exors,  191,  192,  and  Ingpen  on  Exors,  60  et  seq. 

An  admor  appointed  after  bill  filed  against  an  exor  de  son  tort  was  added 
by  amendment :   Beardmore  v.  Gregory,  2  H.  &  M.  491. 

A  creditor  suing  an  admor  de  son  tort  alone  may  take  out  admon  himself, 
and  amend  accordingly :  Greasor  v.  Robinson,  14  Beav.  589  ;  15  Jur.  1049  ; 
but  the  suit  remains  a  creditor's  suit,  and  the  Pit  must  still  prove  his  debt : 
Nichols  V.  Nichols,  10  W.  R.  598. 

Proof  by  an  exor  de  son  tort  of  a  settled  account,  between  him  and  the 
rightful  exor,  is  an  answer  to  a  suit  against  him  for  an  account :  Hill  v. 
Curtis,  L.  R.  1  Eq.  90  (explaining  Carmichael  v.  C,  2  Ph.  101) ;  and  see 
Wms.  Exors.  190. 

The  suit  could  not  proceed,  the  admor  being  abroad  :  Donald  v.  Bather, 
16  Beav.  26 ;  Lomy  v.  Fulton,  9  Sim.  104.  See  now  20  &  21  V.  c.  77, 
ss.  73,  74,  and  21  &  22  V.  c.  95,  s.  18,  sup.  p.  1364. 

Where  exors  sue  or  are  sued,  those  who  have  acted  must  be  parties,  Exors  who 
although  they  have  not  all  proved  the  will :    Vickers  v.  Bell,  4  D.  J.  &  S.  have  not 
274 ;  Hamp  v.  Bobinson,  3  D.  J.  &  S.  97  ;  Latch  v.  L.,  10  Ch.  464 ;  and  see  proved. 
Guthrie  v.  Walrond,  22  W.  R.  723. 

An  exor  of  an  exor  who  has  not  completed  the  proving  of  the  will  of  the 
original  testator  does  not  represent  that  testator :  Willcochs  v.  Doughty, 
29  L.  R.  Ir.  17. 

0.  XVI,  6,  enabling  a  Pit  to  sue  one  or  more  for  a  joint  and  several  demand, 
does  not  apply  where  a  general  account  is  required  :  Hall  v.  Austin,  2  Coll. 
570  ;  and  see  Plumer  v.  Gregory,  18  Eq.  621,  and  other  cases,  sup.  pp.  1095, 
1096  ;   Morley  v.  White,  8  Ch.  731. 

As  to  joining  the  represves  of  deceased  exors,  v.  inf,  Sect.  VIII. 

An  exor  cannot  maintain  but  may  begin  a  suit  before  probate,  if  he  prove  Suit  before 
before  the  hearing  of  the  suit :  Newton  v.  Metrop.  By.,  1  Dr.  &  S.  583  ;  or  of  probate, 
a  plea  that  he  is  not  exor :   Simons  v.  Milman,  2  Sim.  241  ;   and  the  same 
applies  to  letters  of  admon  :  Humphreys  y.  H.,Z  P.  Wms.  350,  351. 

A  renunciation  of  probate  after  bill  fQed,  but  before  amendment,  did  not 
sustain  a  plea  of  not  exor  :  Morley  v.  White,  8  Ch.  731. 

An  estate  may  be  bound,  although  the  Deft,  who  is  alleged  in  the  plead- 
ings to  be  the  legal  pers.  represve  did  not  obtain  admon  till  after  suit 
brought :  Baieman  v.  Margerison,  6  Ha.  496 ;  and  see  Newton  v.  Metrop. 
By.,  1  Dr.  &  S.  583. 

An  exor  cannot  maintain  an  admon  action  against  one  creditor  as  a  sole  Suit  by 
Deft,  even  where,  from  the  exor  being  universal  devisee  and  legatee,  no  exor,  parties, 
next  of  kin  or  c.  q.  t.  could  become  Pit,  or  be  nalned  Deft :  Mandeville  v.  M., 
23  L.  R.  Ir.  339,  not  following  Buccle  v.  Albo,  2  Vern.  37  ;   but  as  to  pro- 
ceedings by  originating  summons  for  ascertaining  a  class  of  creditors 
without  admon,  see  0.  lv,  3,  5. 

By  O.  XVI,  47,  in  an  admon  action  no  party  to  the  cause,  other  than  an  Appeaiance 
exor  or  admor,  is  entitled  to  appear  (except  by  leave  of  the  Judge)  either  on  claims  in 
in  Court  or  in  Chambers  on  the  claim  of  any  person  not  a  party  to  the  chambers, 
cause  for  a  debt  or  liability.     But  the  Judge  may  direct  any  other  party 
to  the  cause  to  appear  either  in  addition  to  or  in  place  of  the  exor  or 
admor. 

If  from  conflict  of  duty  and  interest,  or  otherwise  there  is  reason  to  believe 
that  the  exor  will  not  properly  protect  the  estate,  the  proper  course  is  for 
the  party  interested  to  apply  for  leave  to  appear  in  the  name  of  the  exor, 
or  to  be  added  as  Deft ;  it  is  irregular  to  give  "  leave  to  intervene  "  at  the 
trial  of  the  action  :  Samuel  v.  S.,  12  Ch.  D.  152. 

As  to  making  a  debtor  to  the  estate  a  party  as  well  as  the  exor,  see 
Sect.  XVII.  p.  1500,  "  Outstanding  Estate." 

Admon  granted  to  one  person,  as  attorney  of  another,  makes  him  liable  Admon  to 
to  be  sued  as  if  it  had  been  granted  to  him  in  his  own  right :   Chambers  v.  attorney. 
Bichnell,  2  Ha.  536  ;   and  therefore  he  is  not  justified  in  paying  over  the 
assets  to  his  principal  for  distribution:  Be  Bendell,  Wood  v.  iJ.,  [1901] 
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1  Ch.  230 ;  referring  to  Edgar  v.  Reynolds,  4  Drew.  269  ;  27  L.  J.  Ch. 
562. 

Adnior  in  India  and  here,  the  letters  here  being  revoked,  and  granted  to 
the  next  of  kin,  must  account  to  him  for  all  the  Indian  assets  :  Sandilands  v. 
Innes,  3  Sim.  263. 

The  agent  of  a  limited  admor  having  an  admitted  surplus  in  his  hands, 
which  has  been  remitted  to  him  for  payment  to  the  persons  entitled,  is  bound 
to  pay  the  same  to  the  general  admor,  without  requiring  the  concurrence  of 
the  next  of  kin :  Eames  v.  Haeon,  18  Ch.  D.  347,  C.  A. ;  De  la  Viesca  v. 
Lubbock,  10  Sim.  629. 

Where  Pit  was  alleged,  but  at  the  hearing  appeared  not  to  be  the  creditor's 
represve,  leave  to  add  the  true  represve  as  co-Pit  was  given  :  Maughan  v. 
Blake,  3  Ch.  32. 

0.  LV,  15,  that  no  judgment  or  order  for  general  admon  shall  be  made 
under  r.  4  by  the  Master,  extends  to  orders  for  general  admon  of  trusts 
constituted  by  deed :  Davidson  v.  Yowng,  54  L.  J.  Ch.  747. 

As  to  parties  to  suits  to  administer  the  realty,  v.  sup.  pp.  1351,  1352. 


EIGHT  TO   JUDGMENT   OB  ORDER. 


Order  for 
payment 
without  an 
account. 


If  in  a  creditor's  action  the  Pit's  debt  is  proved  or  admitted,  and  the 
represve  admits  assets,  the  Court  orders  payment,  without  directing  an 
account,  as  the  judgment  being  personal  against  the  represve,  the  rights 
of  any  other  creditor  as  against  the  estate  are  not  prejudiced  :  Woodgate  v. 
Field,  2  Ha.  211  ;  and  see  Forms  3, 4,  swp.  pp.  1348, 1349.  As  to  admission 
of  assets,  v.  inf.  1427. 
Pit  overpaid.  If,  on  the  result  of  the  account.  Pit  has  been  overpaid,  the  Court  has 
jurisdiction  to  order  him  to  bring  in  the  overpayment,  and  pay  the  costs  of 
taking  the  account :  Graves  v.  Wright,  2  Dr.  &  W.  77,  in  which  case  the  biU 
was  not  dismissed,  but  remained  in  operation  for  the  benefit  of  the  other 
creditors. 
Evidence  To  entitle  the  Pit  to  judgment,  his  debt  must  be  proved  or  admitted,  and 

of  debt.  a  statement  by  the  exor  that  he  believes  it  is  due,  is  not  enough  :   HUl  v. 

Binney,  6  Ves.  738  ;  and  see  Caledon  v.  Every,  2  Moll.  360. 

In  Keaton  v.  Lynch,  1  Y.  &  C.  C.  437,  an  acceptance  by  the  testator,  put 
in  as  an  exhibit,  was  held  not  to  be  sufficient  evidence  of  the  debt,  and  it  was 
suggested  that  proof  of  the  consideration  was  necessary.  But  the  onus  is  on 
those  who  dispute  a  bill  or  note  to  raise  a  prima  facie  case  of  no  considera- 
tion :   Byles,  143. 

And  a  seal  implied  consideration  at  law,  and  equity  would  always  give 
effect  to  a  legal  obligation,  though  voluntary  :  May,  Vol.  Conv.  400  ;  and 
as  to  covenants  for  further  assurance  in  voluntary  deeds  which  are  set  aside. 
lb.  320,  325. 

Accordingly,  a  Pit  is  entitled  to  a  judgment  in  respect  of  a  voluntary 
covenant :  Watson  v.  Parker,  6  Beav.  283  ;  or  bond  :  Lechmere  v.  Carlisle, 
3  P.  Wms.  222  ;  but  not  a  voluntary  assignment  (invalid  at  law)  of  a  debt : 
Sewell  V.  Moxsy,  2  Sim.  N.  S.  189  ;  but  see  now  Jud.  Act,  1873,  s.  25  (6), 
sup.  Vol.  I.  p.  491. 

If  Pit  has  debitum  in  prcesenti  solvendum  infuturo,  it  is  enough :  Whitmore 
V.  Oid>orrow,  2  Y.  &  C.  C.  13. 

Secus,  an  annuitant  whose  annuity  is  not  in  arrear,  though  secured  by 
covenant  declaring  that  it  is  to  be  considered  as  accruing  from  day  to  day : 
Be  Hargreaves,  Dicks  v.  Hare,  44  Ch.  D.  236,  C.  A. 

Contingent  bonds,  not  provable  in  insolvency,  remained  a  debt :  Hawker 
V.  Hallewdl,  3  Sm.  &  G.  203 ;  8  D.  M.  &  G.  318. 

As  to  the  rights  of  a  creditor  of  A.,  to  pay  whose  debts  a  sum  was  directed 
by  the  will  of  B.  to  be  raised,  see  Joel  v.  Mills,  3  K.  &  J.  458. 
Right  to  sue.       The  testator's  surviving  partners  may  sue  in  respect  of  a  debt  due  from 
him  to  the  partnership,  on  the  balance  of  accounts  to  be  taken  :  Paynter  v. 
Houston,  3  Mer.  302. 
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A  curaior  hmiis  to  a  lunatic  in  Scotland  can  sue  and  give  discharges  for 
his  personalty  here  :  Scott  v.  Bentley,  1  K.  &  J.  281 ;  but,  semble,  the  action, 
in  point  of  form,  should  rather  be  by  the  lunatic  by  his  curator  and  next 
friend :  Didisheim  v.  London  and  Westminster  Bank,  [1900]  2  Oh.  15,  0.  A. ; 
and  a  foreign  curator  or  administrateur  "  provisoire  "  of  a  lunatic  who  has 
not  been  so  found  judicially,  and  is  domiciled  and  resident  abroad,  can  sue 
as  next  friend  for  the  recovery  of  the  lunatic's  personalty  here  :  S.  C.  In 
such  a  case  the  Courts  in  this  country,  on  general  principles  of  private 
international  law,  recognize  the  authority  conferred  by  the  foreign  court, 
unless  prevented  from  so  doing  by  reason  of  the  lunacy  jurisdiction  being 
invoked,  or  because  the  sufficiency  of  the  authority  is  open  to  question  : 
S.  C,  discussing  and  explaining  jRe  Barlow,  36  Ch.  D.  287,  C.  A.  So  a 
bankrupt's  assignees  can  recover  his  property  abroad ;  but  a  guardian's 
power  is  doubtful:  Scott  v.  Bentley,  1  K.  &  J.  281  ;  and  see  Machie  v. 
Darling,  12  Eq.  319. 

A  deceased  lunatic's  estate  may  be  administered  by  a  creditor  for  costs 
of  the  commission  properly  sued  out :  Chester  v.  Bolfe,  4  D.  M.  &  G.  798  ; 
18  Jur.  114 ;  though  the  lunatic  has  died  pending  proceedings  to  set  it 
aside  :  Be  Gumming,  5  D.  M.  &  G.  30 ;   18  Jur.  181. 

The  creditors  of  a  deceased  lunatic  are  entitled  to  have  his  assets  collected 
and  distributed  according  to  their  rights  irrespective  of  the  fact  that 
before  his  death  his  estate  was  subject  to  the  jurisdiction  in  lunacy :  Re 
Seager  Hunt,  [1906]  2  Ch.  295. 

As  to  a  creditor's  admon  suit  founded  on  an  admon  bond  given  by  the 
intestate,  see  Bolton  v.  Powell,  14  Beav.  275  ;  2  D.  M.  &  G.  1. 

By  Cos.  Cons.  Act,  1908,  s.  126  (substituted  for  the  Cos.  Act,  1862,  Deceased 
s.  76),  the  pers.  represves,  heirs  and  devisees  of  a  deceased  contributory  contributory, 
are  liable  to  contribute  to  the  assets  of  the  co.  in  a  due  course  of  admon. 
And  by  sect.  151,  official  liquidators  may  sue  or  take  out  admon  ;  and  see 
sects.  126,  163;  Turquand  v.  Kirhy,  4  Eq.  123;  Re  Muggeridge,  M.  v. 
Sharpe,  lOEq.  443  ;  BuckY.  Bobson,  Ih.  629 ;  Taylorv.  T.,  lb.  477  ;  Earner's 
Devisees'  Case,  2  D.  M.  &  G.  366 ;   Buckley,  Cos.  Acts,  292,  293,  294. 

KEGHT  TO  JUDGMENT  AGAINST  THE   REAL  ESTATE. 

The  jurisdiction  of  the  Court  of  Probate  is  by  the  Land  Transfer  Act,  Jurisdiction 
1897,  extended  to  real  estate  of  a  person  dying  since  the  commencement  of  of  Prob.  Div. 
the  Act,  and  under  sect.  2  (3)  the  real  estate  of  the  deceased  is  to  be  ad- 
ministered in  the  same  manner  and  subject  to  the  same  liabilities  for  debts, 
costs,  and  expenses,  and  with  the  same  incidents  as  if  it  were  personal 
estate. 

By  0.  Lxv,  r.  14,  R.  S.  C,  1904,  in  any  probate  action  in  which  it  is 
ordered  that  any  costs  shall  be  paid  out  of  the  estate,  the  Judge  may  direct 
out  of  what  portion  of  the  estate  such  costs  shall  be  paid.  In  the  absence 
of  any  direction  the  costs  are  payable  out  of  the  entirety  of  the  estate  in 
due  course  of  admon,  and  should,  the  personal  estate  be  insufficient,  the 
costs  of  the  Pits  propounding  the  will  must  be  borne  by  the  real  estate  : 
Be  Vickerstaff,  [1906]  1  Ch.  762,  and  see  Ingpen  on  Exors,  88,  315. 

Neither  corpus  nor  rents  and  profits  of  real  estate  become  liable  to  Liability 
creditors  till  a  judgment  in  an  admon  action  has  been  obtained  :  Be  Moon,  to  creditors. 
[1907]  2  Ch.  304. 

The  right  of  an  unsatisfied  mortgagee  to  come  against  other  real  estate 
specifically  devised  or  descended,  and  not  included  in  his  security,  is  a 
legal  right,  and  can  be  enforced  so  long  as  the  debt  is  not  statute  barred 
and  the  property  remains  in  the  hands  of  volunteers  claiming  under  the 
testator  or  intestate  :  Be  Lacey,  [1907]  1  Ch.  330 ;  and  see  Ingpen  on  Exors, 
354,  398. 

Land  which  has  been  bona  fide  aliened  for  value  by  the  heir  or  devisee,  Alienation 
with  or  without  notice  of  the  ancestors'  debts,  is  not  liable  for  them ;  ''y  ^^"^  or 
Mathews  v.  J  ernes,  2  Anst.  506;    Richardson  v.   Horton,  7  Beav.  112  ;  ^^visee. 
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Spaohman  v.  Timhrdl,  8  Sim.  253,  260  ;  although  the  alienation  is  merely 
equitable  :  Coope  v.  Cresswdl,  2  Oh.  112  ;  Brit.  Mutual  Investment  Co.  v. 
Smart,  10  Ch.  667,  notwithstanding  Garter  v.  Sanders,  2  Drew.  248 ;  and 
an  equitable  tenant  for  life  is  a  "  devisee  "  :  Re  Atkinson,  Atkinson  v. 
Proctor,  [1908]  2  Ch.  307. 

Judgments  against  the  heir  for  his  personal  debts  will  not  have  priority 
over  the  creditors  of  the  ancestor  :  Kinderley  v.  Jervis,  22  Beav.  1 ;  and  see 
Pimm  V.  Insall,  1  Mao.  &  G.  449  ;  7  Ha.  193,  where  articles  by  an  infant 
heiress  for  a  marraige  settlement  were  held  not  to  withdraw  the  estate  from 
the  ancestor's  assets. 

Creditors  have  no  right,  as  judgment  creditors,  under  the  2  &  3  V.  c.  11, 
B.  4  (amended  by  the  Land  Charges  Act,  1900  (63  &  64  V.  c.  26)),  against 
their  debtor's  leasehold  on  his  decease,  nor,  it  seems,  till  decree  for  sale : 
Simpson  v.  Morley,  2  K.  &  J.  71. 

ESTABLISHING  WILL  AGAINST  THE   HEIR. 

In  a  creditor's  suit  to  administer  real  estate  since  the  Admon  of  Estates 
Act,  1833  (3  &  4  W.  IV.  c.  104),  it  has  not  been  necessary  to  establish  the 
will  against  the  heir  :  Goodchild  v.  Terrett,  5  Beav.  398  ;  but  see  Beid  v. 
Territt,  8  Jur.  484 ;  nor  to  make  the  heir  a  party  as  well  as  the  devisee  : 
Bridges  v.  Hinxman,  16  Sim.  71  (overruling  Brown  v.  Weatherhy,  10  Sim. 
125 ;  12  Sim.  6) ;  Burch  v.  Goney,  14  Jur.  1009  ;  Weeks  v.  Evans,  7  Sim. 
546. 

By  O.  XVI,  45,  it  is  provided  that  in  any  cause  or  matter  to  execute 
the  trusts  of  a  will  it  shall  not  be  necessary  to  make  the  heir-at-law  a  party ; 
but  the  Pit  shall  be  at  liberty  to  make  the  heir-at-law  a  party  where  he 
desires  to  have  the  will  established  against  him ;  and  see  O.  lv,  3,  4,  4a,  5. 

In  eases  not  coming  within  sect.  1  of  the  Land  Transfer  Act,  1897,  it 
is  still  necessary  in  order  to  estabhsh  a  devise  of  real  estate  if  the  will  has 
not  been  proved  in  solemn  form  and  its  validity  declared  by  decree  or  order, 
so  as  to  fall  within  sect.  62  of  the  Court  of  Prob.  Act,  1857  (20  &  21  V.  c. 
77),  to  produce  the  original  will  and  prove  its  due  execution,  unless  notice 
has  been  given  and  no  counter-notice  has  been  received  under  sect.  64  of 
the  same  Act,  and  the  validity  of  the  will  is  not  contested :  Ingpen  on 
Exors,  93. 

ACCOUNT  AND  NATUKB   OE  DEBTS  AND  THEIB  PRIORITIES. 

Independently  of  the  provisions  of  the  Jud.  Act,  1875,  s.  10  (as  to  which 
V.  inf.  p.  1404),  the  following  is  the  order  in  which,  after  payment  of  funeral 
and  testamentary  expenses  (as  to  which,  v.  inf.  p.  1366)  and  costs  of  admon 
suit,  the  debts  are  payable  from  legal  assets  : — 
Crown  debts.  I.  Debts  due  to  the  Crown  by  record  or  specialty,  which  take  precedence 
over  debts  of  whatever  nature,  as  well  prior  as  subsequent :  Wms.  Exors. 
756 ;  and,  semble,  this  priority  (notwithstanding  the  provisions  of  the  Bank- 
ruptcy Act,  1883)  is  not  affected  by  sect.  10  of  the  Jud.  Act,  1875  :  Be 
Williams,  Jones  v.  W.,  36  Ch.  D.  573,  582 ;  Be  Churchill,  Manisty  v.  C, 
39  Ch.  D.  174 ;  Be  Bentinck,  [1897]  1  Ch.  673,  inf  p.  1364. 

As  to  what  constitutes  a  debt  to  the  Crown,  see  Be  West  London  Comm. 
Bk.,  38  Ch.  D.  364,  and  cases  there  cited. 

A  distress  put  in  by  the  Crown  prevails  over  a  prior  distress  by  a  subject 
not  completed  by  actual  sale  :  A.  G.  v.  Leonard,  38  Ch.  D.  622. 

Money  not  accounted  for  and  due  from  a  receiver  under  the  Court  is,  by 
his  recognizance,  made  a  debt  of  record,  although  the  balance  has  not  been 
ascertained  :  Seagram  v.  Tuck,  18  Ch.  D.  296. 

A  surety  who  pays  a  debt  due  to  the  Crown  from  his  deceased  principal 
debtor  is  entitled  to  stand  in  the  place  of  the  Crown,  and  to  have  priority 
over  all  other  creditors  of  the  principal  debtor :  Be  Churchill,  Manisty  v.  C, 
39  Ch.  D.  174. 
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II.  Debts  to  which  priority  is  given  by  particular  statutes,  as,  for  Preferential 
example,  (a)  money  due  to  a  parish  by  the  overseers  :    Poor  Relief  Act,  debts  by 
1743  (17  G.  II.  c.  38) ;   (6)  to  a  friendly  society  by  its  officers  :   formerly  statute, 
under  the  Friendly  Societies  Act,  1875  (38  &  39  V.  c.  60),  s.  15  (7) ;   Re, 

Atkins,  Exp.  Edmonds,  51  L.  J.  Oh.  406  ;  46  L.  T.  240 ;  30  W.  R.  432  ; 
and  now  under  the  Friendly  Societies  Act,  1896  (59  &  60  V.  c.  25),  s.  36, 
sub-s.  1 ;  (c)  preferential  charges  on  the  property  of  a  person  d3?ing  while 
subject  to  military  law,  payable  inter  se  as  provided  by  the  Regimental 
Debts  Act,  1893  (56  &  57  V.  e.  5),  s.  2  ;  (d)  debts  due  from  a  deceased 
treasurer  or  collector  of  paving  commrs  :  57  G.  III.  c.  22,  s.  51 ;  see  Wms. 
Exors.  758 ;  to  a  savings  bank  from  its  actuary  under  the  Savings  Bank  Act, 
1863  (26  &  27  V.  c.  87),  s.  14 :  see  Be  Williams,  Jones  v.  W.,  36  Ch.  D.  573. 
When  admon  takes  place  in  bankruptcy  under  sect.  125  of  the  Bank- 
ruptcy Act,  1883,  as  amended  by  sect.  21  of  the  Bankruptcy  Act,  1890 
(v.  inf.  p.  1408),  the  priority  of  debts  will  be  regulated  by  sect.  40  of  the 
Act  of  1883,  as  amended  by  the  Preferential  Payments  in  Bankruptcy 
Act,  1888  (51  &  52  V.  u.  62). 

III.  Judgments  in  Courts  of  record  recovered  against  the  deceased,  which  Judgments 
are  paid  rateably  inter  se,  but  they  had  no  preference  unless  registered  under  against 
the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38),  s.  3  :    Van  deceased. 
Oheluive  v.  Nerinchx,  21  Ch.  D.  189  ;  Re  Illidge,  Davidson  v.  /.,  27  Ch.  D. 

478,  C.  A. ;  this  Act  is,  however,  repealed  as  from  1  July,  1901,  by  63  &  64  V. 
c.  26,  s.  5. 

The  priority  was  held  to  be  not  affected  by  sect.  10  of  the  Jud.  Act,  1875  : 
Smith  V.  Morgan,  5  C.  P.  D.  337  ;  Re  Maggi,  Winehouse  v.  W.,  20  Ch.  D. 
545  ;  but  see  Re  Whitaker,  W.  v.  Palmer,  [1900]  2  Ch.  676  ;  [1901]  1  Ch.  9, 
C.  A.  ;  S.  a,  [1904]  1  Ch.  299  ;  inf.  p.  1407. 

A  decree  for  foreclosure  is  not  a  judgment :  Wilson  v.  Dunsany,  18  Beav. 
293  ;  nor  any  other  decree  for  an  account  and  payment :  Chadwich  v.  Holt, 
8  D.  M.  &  G.  584  ;  4  W.  R.  791  ;  Smith  v.  Eyles,  2  Atk.  385  ;  SearU  v.  Lane, 
Freem.  Ch.  103  ;  Widgery  v.  Tepper,  6  Ch.  D.  364,  C.  A.  ;  and  see  Garner  v. 
Briggs,  4  Jur.  N.  S.  230 ;  27  L.  J.  Ch.  483  ;  6  W.  R.  378  ;  though  the 
certificate  had  been  drawn  up  :  Chadwich  v.  Holt,  sup. ;  nor  a  Master's 
certificate  :  E.  Mansfield  v.  Ogle,  4  D.  &  J.  38  ;  nor  an  order  for  payment 
into  Court :  Ward  v.  Shalceshaft,  1  Dr.  &  S.  269  ;  nor  a  judgment  in  the  Lord 
Mayor's  Court  against  a  garnishee  :  Holt  v.  Murray,  1  Sim.  485 ;  nor  an 
attachment  there  obtained  since  the  death  against  some  of  the  assets  :  Red- 
head V.  Welton,  29  Beav.  521  ;  nor  an  Irish  or  foreign  judgment  against  an 
Englishman :  Wilson  v.  Dunsany,  18  Beav.  293  (and  see  Re  Kloebe,  28 
Ch.  D.  175,  180) ;  Dupleix  v.  De  Roven,  2  Vem.  540  ;  nor  a  balance  order 
directing  an  exor  to  pay  a  call  out  of  assets  "  in  a  due  course  of  admon  "  ^ 
Re  HuVback,  International  Hydropathic  Co.  v.  Hawes,  29  Ch.  D.  935,  C.  A. ; 
Westmoreland  Slate  Co.  v.  Feilden,  [1891]  3  Ch.  15  ;  nor,  it  would  seem,  a 
garnishee  order  in  the  High  Court :  Pritchett  v.  English  and  Colonial 
Syndicate,  [1899]  2  Q.  B.  428,  C.  A. 

The  priorities  of  creditors  are  regulated  by  the  law  of  the  domicile  of  the 
deceased,  but  an  Irish  judgment  gave  priority  as  to  Irish  assets,  though  sent 
over  here  :  Cook  v.  Qregson,  2  Dr.  286. 

An  order  for  taxation  and  payment  of  costs  is  a  judgment  (sup.  Vol.  I. 
p.  253),  but  not  a  taxing  master's  certificate  :  76.  ,■  nor,  in  the  admon  of 
a  lunatic's  estate,  an  order  for  taxing  costs,  and  inquiry  as  to  raising  them 
out  of  the  lunatic's  property  :  Stedman  v.  Hart,  Kay,  607. 

And  see  further  as  to  what  operates  as  a  judgment,  sup.  Vol.  I.  pp.  472, 480. 

IV.  Recognizances  and  Statutes  :  Wms.  Exors.  767 ;  Ingpen  on  Exors,  Recog- 
326.  nizances. 

V.  Judgments  recovered  against  the  exor  or  admor,  whether  registered  Judgments 
or  not,  provided  the  exor  or  admor  has  notice  of  them  :  Jennings  v.  Rigby,  against  exor. 
33  Beav.  198  (upon  the  construction  of  the  Law  of  Property  Amendment  Act, 

1860,  23  &  24  V.  c.  38) :  Re  Maggi,  Winehouse  v.  W.,  20  Ch.  D.  545  ;  and 
whether  recovered  in  respect  of  a  specialty  or  simple  contract  debt :    Re 
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Williams,  W.  v.  W.,  15  Bq.  270 ;  the  Admon  of  Estates  Act,  1869  (32  & 
33  V.  c.  46),  by  which  the  distinction  between  specialty  and  simple  con- 
tract debts  is  abolished,  not  affecting  the  right  of  a  creditor  who  first  obtains 
judgment,  even  though  not  registered,  to  payment  in  priority  to  all  other 
creditors  of  equal  degree  :  S.  C. ;  Re  Slubbs,  Hanson  v.  S.,  8  Ch.  D.  154 ; 
and  this  priority  is  not  affected  by  the  Jud.  Act,  1875,  which  does  not  apply 
to  judgment  debts  :  Smith  v.  Morgan,  5  C.  P.  D.  337  ;  secus,  if  judgment 
has  been  obtained  on  the  same  day  as  an  admon  decree  which  operates 
as  a  judgment  in  favour  of  all  the  creditors :  Parker  v.  Ringliam,  33 
Beav.  635. 

And  a  creditor  who  obtains  judgment  against  the  exor  before  judgment  in 
admon  action  cannot  be  restrained  from  enforcing  his  judgment :  Re 
Womersley,  Etheridge  v.  W.,  29  Ch.  D.  557  (where  the  receiver  in  the  action 
was  directed  to  pay  the  debt  and  costs  out  of  the  assets,  without  prejudice 
to  the  question  whether  or  not  they  ought  to  be  allowed  to  the  exor). 

Judgments  confessed  by  the  exor  or  admor  stand  on  the  same  footing  as 
judgments  recovered  against  them  ;  and  cannot  be  avoided  by  mere  allega- 
tion of  fraud  or  covin  :  Williams  v.  Fowler,  1  Str.  407  ;  Lyttleton  v.  Cross,  3 
B.  &  C.  322 ;  even  after  a  bill  filed  for  admon :  Larkins  v.  Paxlon,  2  Beav. 
219  ;  Wms.  Exors.  764 ;  or  an  action  commenced  by  another  creditor  of 
equal  degree  :  Lyttleton  v.  Cross,  sup.  ;  Prince  v.  Nicholson,  1  Marsh.  280  ; 
5  Taunt.  333  ;  Parker  v.  Dee,  3  Sw.  531,  n. ;  or  a  decree  for  an  account : 
Smith  V.  Eyles,  2  Atk.  385.  And  by  voluntarily  confessing  judgments 
which  exhaust  the  assets  the  exor  does  not  lose  his  priority  for  costs  : 
Sanderson  v.  Stoddart,  32  Beav.  155. 

Judgments  against  exors  are  payable  according  to  priority  of  date : 
Morrice  v.  Bank  of  E. ;  Abhis  v.  Winter,  3  Sw.  573,  578,  n.,  Ca.  t.  Talb. 
217,  223  ;  Dollond  v.  Johnson,  2  Sm.  &  G.  301. 

The  23  &  24  V.  c.  38  (now  repealed),  was  not  retrospective  :  Evans  v. 
Williams,  2  Dr.  &  S.  325. 

A  judgment  confessed  for  solr's  charges  in  favour  of  a  non-professional 
man  was,  in  the  absence  of  agreement,  disallowed  :  Re  Carew,  30  Beav.  274. 

A  surety  for  a  testator  who  has  satisfied  a  judgment  against  him  for  the 
debt  is  thereupon  entitled,  by  force  of  sect.  5  of  the  Mercantile  Law  Amend- 
ment Act,  1856,  to  rank  as  a  judgment  creditor :  Re  McMyn,  Lightboum  v. 
M.,  33  Ch.  D.  575. 

VI.  Debts  by  specialty  or  simple  contract. 

The  Admon  of  Estates  Act,  1869  (32  &  33  V.  c.  46),  after  reciting  that  "  it 
is  expedient  to  abolish  the  distinction  as  to  priority  of  payment  between 
specialty  and  simple  contract  debts  of  deceased  persons,"  enacts  that  in  the 
admon  of  the  estates  of  persons  dying  after  1st  Jan.  1870,  "  no  debt  or 
liability  of  such  person  shall  be  entitled  to  priority  by  reason  merely  that 
the  same  is  "  a  specialty  debt,  but  all  creditors  by  specialty  and  simple 
contract  arc  to  be  treated  as  of  equal  degree,  and  be  paid  accordingly  out 
of  the  assets,  whether  legal  or  equitable,  but  the  Act  is  not  to  prejudice  any 
lien,  charge,  or  other  security  of  any  creditor ;  see  Re  Samson,  [1906] 
2  Ch.  584,  as  to  the  operation  of  this  Act  in  administering  the  estate. 

As  to  specialty  and  simple  contract  debts,  see  Ingpen  on  Exors,  326. 

Simple  contract  debts  owing  to  the  Crown  take  precedence  over  other 
simple  contract  debts,  but  no  priority  over  specialty  debts  is  conferred  upon 
them  by  the  Act,  and  accordingly  where  there  is  a  debt  due  to  the  Crown  on 
simple  contract  the  assets  must  be  apportioned  rateably  between  the 
specialty  and  simple  contract  creditors,  and  then  the  Crown  debt  will  be 
paid  first  out  of  the  amount  apportioned  to  the  t^imple  contract  debts  : 
Re  Bentinclc,  [1897]  1  Ch.  673. 

It  has  been  held  that  rent  in  arrear  has  now  no  priority  over  simple  con- 
tract debts  :  Shirreffw.  Hastings,  6  Ch.  D.  610. 

In  the  admon  of  the  English  assets  of  a  foreigner,  no  priority  is  given  to 
English  over  foreign  creditors  :  Re  Kloebe,  Kannreuther  v.  Geiselbrecht,  28 
Ch.  D.  175,  explaining  Blackwood  v.  Reg.,  8  App.  Ca.  82,  92. 
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Under  23  &  24  V.  c.  38,  an  unregistered  judgment  against  the  deceased 
had  no  priority,  although  the  exor  had  notice  of  it :  Be  Turner,  T.  v.  Walter, 
12  W.  R.  337  ;  33  L.  J.  Ch.  232  ;  10  Jur.  N.  S.  147  ;  Kemp  v.  Waddingham, 
L.  R.  1  Q.  B.  355 ;  Van  Oheluive  v.  Nerinchx,  21  Ch.  D.  189 ;  Re  Illidge, 
Davidson  v.  /.,  27  Ch.  D.  478,  C.  A.      TMs  Act  has  been  repealed  by 

63  &  64  V.  c.  26,  and  tlie  effect  of  the  repeal  would  seem  to  revive  the 
common  law  priority  of  an  unregistered  judgment. 

VII.  Debts  postponed  by  statute.   By  the  Partnership  Act,  1890  (53  &  Debts 

64  V.  c.  39),  persons  lending  money  or  selling  a  goodwill  to  a  partnership  i)ostponed 
in  consideration  of  a  share  of  profits  are  precluded  from  recovering  in  the  "y  statute, 
event  of  insolvency,  "  until  the  claims  of  the  other  creditors  of  the  borrower 

or  buyer  for  valuable  consideration  in  money  or  money's  worth  have  been 
satisfied;  "  and  by  the  Married  Women's  Property  Act,  1882  (45  &  46  V. 
c.  75),  s.  3,  money  lent  by  a  wife  to  her  husband  for  the  purposes  of  his 
trade  or  business  is  treated  as  assets  in  the  case  of  his  bankruptcy  with  a 
similar  reservation  of  her  claim  to  dividend  after,  but  not  before,  all  claims 
of  other  creditors  {v.  sup.  p.  881). 

VIII.  Voluntary  covenants  and  bonds. 

A  voluntary  bond,  or  other  voluntaj-y  legal  obligation  under  seal  is  a  debt.  Voluntary 
and  therefore  preferred  to  legacies :   Marhwell  v.  M.,  34  Beav.  12,  418  ;  obligations 
Adames  v.  Hallett,  6  Eq.  468  ;  May,  Vol.  Conv.  103  ;  but  has  been  postponed  imder  seal, 
to  all  debts  for  value  :  Blount  v.  Doughty,  3  Atk.  483  ;  Jones  v.  Powell,  1  Bq. 
Ab.  84 ;  Dawson  v.  Kearton,  3  Sm.  &  G.  186.    So  a  voluntary  judgment : 
Fairheard  v.  Bowers,  Pree.  Ch.  17  ;  2  Vern.  202 ;  and  an  annuity  by  deed 
prcemium  pudicitice  :  Howell  v.  Price,  1  Jur.  N.  S.  494  ;  but  a  voluntary 
promissory  note  confers  no  such  right  on  the  payee :  Re  Whitaker,  42  Ch.  D. 
119,  C.  A. ;  in  which  case,  however,  payment  out  of  the  estate  of  a  lunatic 
was  under  the  circumstances  allowed  by  the  Court  in  lunacy  by  way  of 
bounty,  and  as  in  discharge  of  a  debt  of  honour  on  the  part  of  the  lunatic. 

A  voluntary  bond  had  priority  over  interest  on  simple  contracts  :  Garrard 
V.  L.  Dinorhen,  5  Ha.  213. 

In  Hervey  v.  Audland,  14  Sim.  531,  the  covenantee  under  a  covenant  for 
further  assurance  in  a  voluntary  settlement  was  not  allowed  to  prove 
against  the  covenantor's  estate,  but  had  leave  to  bring  an  action  (the  trial 
is  reported  16  M.  &  W.  862) ;  but  see  Cox  v.  Barnard,  8  Ha.  310.  An 
issue  went  as  to  a  bond  being  voluntary  or  for  value :  Hepworth  v.  Heslop, 
6  Ha.  561,  622. 

Voluntary  bonds,  assigned  for  value,  stand  on  the  same  footing  as  bonds  Assignment 
originally  given  for  value  :  Payne  v.  Mortimer,  4  D.  &  J.  447  ;  Halifax  J.  8.  ^°^  value. 
Bank  v.  Oledkill,  [1891]  1  Ch.  31,  and  see  Be  Williams  and  Parry,  72  L.  T. 
869. 

A  voluntary  payment  by  a  father  of  a  debt  due  by  his  son  to  a  bank  in  Voluntary 
which  the  father  was  partner,  did  not  constitute  a  debt  to  the  father's  payments, 
estate  :  Oraham  v.  Wickham  (2),  31  Beav.  478  ;  and  see  S.  C,  1  D.  J.  &  S. 
474 ;  Melland  v.  Gray,  2  Y.  &  C.  C.  199. 

Where  father  of  debtor  wrote  to  creditor  offering  an  amount  less  than 
debt  in  full  settlement,  and  enclosed  draft  for  that  amount,  and  creditor 
cashed  and  retained  the  proceeds  of  the  draft,  he  was  held  to  have 
accepted  the  amount  received  by  him  on  the  terms  on  which  it  was 
offered  and  not  entitled  to  maintain  action  against  debtor  for  balance : 
Hirachand  Punamchand  v.  Temple,  [1911]  2  K.  B.,  C.  A. 

A  donatio  mortis  causA  is  subject  to  the  donor's  debts  :  Tate  v.  Leithead,  Donatio 
Kay,  658.  mortis  causd 

A  voluntary  release  of  a  debt  must  in  general  have  been  perfected  at  law  ^°^  debts, 
to  make  it  effectual  in  equity,  and  a  mere  promise  to  release  it  is  not  enough  :  Volimtary 
CrossY.  Sprigg,QTIa.  552  ;  Peacey.  Hains,  11  Ha.  151 ;  Luxmorev.  Clifton,  release. 
16  W.  R.  265  ;  and  so  a  parol  release  of  a  promissory  note  to  the  devisee  of 
the  maker  will  be  ineffectual,  as  by  the  Bills  of  Exchange  Act,  1882  (45  &  46 
V.  c.  61),  ss.  62, 89,  a  writing  is  required  unless  the  release  is  to  the  "  maker," 
which,  though  it  might  include  exors  or  admors,  will  not  include  devisee  : 
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Edwards  v.  Walters,  [1896]  2  Ch.  517,  C.  A. ;  but  there  might  be  circum- 
stances to  prevent  the  debt  being  enforced  in  equity,  though  still  subsisting 
at  law :  Taylor  v.  Manners,  1  Ch.  48  ;  or  the  promise  may  amount  to  such 
a  representation  as  would  be  enforceable  in  equity :  Yeomans  v.  Williams, 
1  Eq.  184 ;  35  Beav.  130 ;  and  an  intention  to  forgive  the  debt,  with  a 
technical  release  by  the  appointment  of  the  creditor  exor,  is  enough  :  Strong 
V.  Bird,  18  Eq.  315  ;  Re.  Applebee,  Leveson  v.  Beales,  [1891]  3  Ch.  422 ;  and 
see  Be  Qriffln,  0.  v.  O.,  [1899]  1  Ch.  408 ;  Be  Stewart,  [1908]  2  Ch.  251, 
but  see  Be  Innes,  [1910]  1  Ch.  188.  Payment  of  the  probate  and  legacy 
duty  is  a  sufficient  consideration  for  the  release :  Taylor  v.  Manners,  1  Ch.  48. 
An  agreement  by  directors,  to  which  the  liquidator  of  the  company  was 
a  party,  to  forgo  their  claims  to  directors'  fees  then  owing,  was  a  good 
defence  to  a  counterclaim  by  one  of  the  directors,  for  fees  earned  previously 
to  the  agreement,  in  an  action  by  the  company  for  work  done :  West  York- 
shire Darracq  Agency,  Ld.  (in  liquidation)  v.  Coleridge,  [1911]  2  K.  B.  326. 
For  decisions  as  to  what  is  a  loan  and  what  a  gift,  see  Knapp  v.  Burnaby, 
8  W.  R.  305  ;  Hill  v.  Wilson,  8  Ch.  888. 
Sob's  lien.  Solr's  hen  under  23  &  24  V.  c.  127,  s.  28  {q.  v.  sup.  p.  1042),  for  costs 

on  property  recovered  or  preserved,  has  priority  in  admon  against  such  pro- 
perty over  all  other  debts  not  specially  charged  upon  it.  The  similar  lien 
previously  enforced  by  the  Court  had  priority  over  specialty  debts  :  Turwin 
V.  Gibson,  3  Atk.  720. 
Maintenance  In  the  distribution  in  lunacy  of  a  deceased  lunatic's  estate,  moneys  pro- 
of lunatic.  perly  expended  by  the  committee  of  the  lunatic,  both  before  and  after  the 
inquisition,  in  maintenance  of  the  lunatic,  his  wife  and  family,  are  paid  in 
priority  to  debts  :  Be  Pink,  23  Ch.  D.  577,  C.  A. ;  and  see  Be  Plenderleith, 
[1893]  3  Ch.  332,  C.  A. ;  Be  Winkle,  [1894]  2  Ch.  519,  C.  A. ;  but  this  rule 
does  not  affect  funds  in  the  High  Court :  Be  Brown,  Llewellin  v.  Brown, 
[1900]  1  Ch.  489,  C.  A.  (where  balance  only  after  satisfjdng  charging  order 
was  transferred  to  lunacy) ;  and  see  Be  Clarke,  [1898]  1  Ch.  336,  C.  A. 

TESTAMENTARY   EXPENSES. 

A  direction  by  a  testator  for  payment  of  his  "  testamentary  expenses," 
includes  the  costs  of  an  admon  sviit :  Miles  v.  Harrison,  9  Ch.  316 ;  22  W.  R. 
441 ;  Penny  v.  P.,  11  Ch.  D.  441 ;  Morgan  v.  Alford,  V.-C.  H.,  19  Nov.  1874, 
B.  3625,  overruling  Brovme  v.  Qroombridge,  4  Madd.  495,  and  Brougham  v. 
Powlett,  19  Beav.  119  (where  the  words  were  stronger) ;  Linley  v.  Taylor, 

1  Gift.  67  (S.  C,  2  D.  P.  &  J.  84) ;  see  also  Morellr.  Fisher,  4  D.  &  Sm.  422 ; 
— and  also  estate  duty  in  respect  of  the  personal  property :  Be  Clemow, 

[1900]  2  Ch.  182  ;  Be  Trenchard,  [1905]  1  Ch.  82  ;  or  of  property  passing 
by  testamentary  appointment  under  a  general  power :  Be  Feamsides, 
[1903]  1  Ch.  250 ;  Be  Hadley,  [1909]  1  Ch.  20,  overruling  Be  Treasure, 
[1900]  2  Ch.  648 ;  but  estate  duty  in  respect  of  an  unappointed  fund : 
Porte  V.  Williams,  [1911]  1  Ch.  188  ;  or  on  the  subject  matter  of  a  donatio 
mortis  causd  :  Be  Hudson,  Spencer  v.  Turner,  [1911]  1  Ch.  206,  is  not  a 
testamentary  expense ; 

— and  where  a  testator  by  his  will  directed  payment  of  the  "  testamentary 
expenses  "  of  his  widow,  the  expression  was  held  to  include  the  expenses  of 
admon  under  her  intestacy  :  Be  Clemow,  sup.  ; 

— and,  generally,  whenever  duty  is  essential  to  obtaining  a  grant  of  pro- 
bate it  must  be  considered  as  a  testamentary  expense  :  Be  Treasure,  [1900] 

2  Ch.  648,  653 ;  Be  Clemow,  sup. ;  so  Settlement  Estate  Duty  is  not 
included  :  Be  King,  [1904]  1  Ch.  363  ; 

— and  as  to  what  other  debts  are  included,  see  2  Jarm.  W.  1491,  n. ; 
Ingpen  on  Exors,  310. 

ESTATE  DUTIES. 

Death  duties  are  mainly  regulated  by  the  Finance  Act,  1894  (57  &  58  V. 
c.  30),  and  the   Finance  (1909—10)  Act,  1910  (10  Edw.  VII.  c.  8),  the 
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Legacy  Duty  Act,  1796  (36  Geo.  III.  c.  52),  and  the  Succession  Duty  Act, 
1853  (16  &  17  V.  c.  51),  and  the  various  amending  Acts.  The  subject 
of  death  duties  has  become  too  intricate  to  be  usefully  dealt  with  in  notes, 
and  therefore  is  to  a  large  extent  excluded  from  this  edition  of  Seton,  and 
the  reader  is  referred  to  the  treatises  on  this  branch  of  law. 

For  a  summary  of  the  law  under  the  Probate  Duty  Act,  1860  (23  &  24  V. 
c.  15),  and  the  Customs  and  Inland  Revenue  Acts,  1881  and  1889  (44  V. 
c.  12,  and  52  V.  c.  7),  see  Seton,  6th  ed.  1400  et  seq. ;  and  for  notes  on  the 
Legacy  and  Succession  Duty  Acts,  see  ante,  p.  230. 

LEGAL  AND   EQUITABLE  ASSETS. 

All  property  which  a  Court  of  law  would  have  treated  as  assets,  and  wliich  Property 
would  therefore  have  come  to  the  exors'  hands  virtute  officii,  is  legal  assets  :  coming  to 
Cook  V.  Oregson,  3  Drew.  547.  exor  virtute 

The  balance  of  the  produce  of  a  West  India  estate  received  by  the  exor  officii,  legal 
here  as  consignee  was  held  to  be  legal  assets  :   Thomson  v.  Grant,  1  Russ.  assets. 
540,  n. 

An  annuity  payable  to  the  widow  of  a  trader  as  part  of  the  consideration 
for  a  transfer  of  his  business  was  held  applicable  for  paying  his  debts  : 
French  y.  F.,  6  D.  M.  &  G.  495  ;  and  to  be  legal  assets  :  Shee  v.  French, 
3  Drew.  716  ;  3  Jur.  N.  S.  428. 

The  estate  of  a  woman  married  before  1883  was  dealt  with  as  equitable 
assets,  and  distributed  among  all  creditors  pari  passu  :  Owens  v.  Dickenson, 
Cr.  &  Ph.  48  ;  Bruere  v.  Pemberion,  1810,  A.  1365 ;  3  D.  F.  &  J.  406,  n. ; 
S.  C.  {Arum.),  18  Ves.  258  ;  Johnson  v.  Gallagher,  7  Jur.  N.  S.  280  ;  and  see 
S.  C,  3  D.  P.  &  J.  494,  et  sup.  p.  861. 

The  Married  Women's  Property  Act,  1870  (33  &  34  V.  c.  93),  sup.  p.  873, 
did  not  alter  the  rules  as  to  the  admon  of  the  estates  of  deceased  married 
women  :  Ee  Poole,  Thompson  v.  Bennett,  6  Ch.  D.  739. 

Under  the  Admon  of  Estates  Act,  1833  (3  &  4  Will.  IV.  c.  104),  any  estate  Land  made 
or  interest  of  the  deceased  in  real  estate  not  charged  by  will  is  made  assets  equitable 
for  payment  of  his  debts  to  be  administered  in  a  Court  of  equity  :   see  Ee  assets. 
Illidge,  Davidson  v.  /.,  27  Ch.  D.  478,  483,  C.  A. ;  Price  v.  P.,  35  Ch.  D.  297  ; 
Lewin,  1068  ;  and  copyholds  are  assets  in  the  lord's  hands  where  they  have 
escheated  for  want  of  heirs  :    Evans  v.  Brown,  5  Beav.  114;   Downes  v. 
Morris,  3  Ha.  394.     But  the  Act  gives  no  lien  or  charge  on  such  real 
estate  until  a  judgment  for  admon  has  been  obtained  :  Re  Moon,  Holmes 
V.  H.,  [1907]  2  Ch.  304. 

And  freeholds,  where  there  is  no  heir  of  an  intestate  mortgagor,  go  to  the 
mortgagee,  subject  to  the  intestate's  debts  :  Beale  v.  Symonds,  16  Beav.  406. 

An  equity  of  redemption  in  freeholds  :  Foster  v.  Handley,  1  Sim.  N.  S. 
200 ;  15  Jur.  73  ;  or  in  copyholds  :  Re  Burrell,  B.  v.  Smith,  9  Eq.  443  ; 
or  in  a  sum  of  money  charged  on  real  estate  :  Oook  v.  Gregson,  3  Drew.  547  ; 
2  Jur.  N.  S.  510 ;  Shee  v.  French,  3  Drew.  716  ;  or  in  leaseholds  :  Sharps 
V.  E.  Scarborough,  4  Ves.  538,  541 ;  Christy  v.  Courtenay,  26  Beav.  140 
(and  see  cases  cited,  3  P.  Wms.  344,  n. ;  Wms.  Exors.  1300) ;  or  the 
interest  of  one  seised  in  fee  subject  to  a  mortgage  by  demise  :  Wride 
V.  Clarke,  2  Bro.  C.  C.  261,  n. ;  Plunket  v.  Penson,  2  Atk.  290 ;  Cole  v. 
Warden,  1  Vem.  410,  is  legal  assets. 

All  interests  in  lands  devised  to  pay  or  charged  with  debts,  though  the  Charge 
devisees  or  persons  to  sell  are  exors,  are  equitable  assets :   Silk  v.  Prime,  of  debts. 

1  Dick.  384  ;  1  Bro.  C.  C.  138,  n.  ;  2  L.  C.  Eq.  5th  ed.  Ill  ;  and  the  decree  : 

2  Coll.  509  ;  and  see  Blatch  v.  Wilder,  1  Atk.  420,  n. ;  West,  322  ;  Prawse  v. 
Abingdon,  1  Atk.  484 ;  Newton  v.  Bennet,  Barker  v.  Boucher,  1  Bro.  C.  C. 
135,  140,  n. ;  Beg  v.  D.,  2  P.  Wms.  415.  See  now  the  Land  Transfer  Act. 
1897,  s.  2,  sub-s.  3  ;  sup.  p.  1353  ;  Brickdale,  276  et  seq. 

A  mere  general  direction  to  pay  debts  charges  the  land,  although  there  Direction  to 
are  no  words — such  as  "in  the  first  place,"  &c.^ — importing  a  general  and  pay  debts, 
primary  purpose,  that  the  payment  of  debts,  &c.  should  precede  the 
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subsequent  dispositions :  Williams  v.  Ohitty,  Shallcross  v.  Finden,  3  Ves.  545, 
739  ;  and  though  the  direction  to  pay  is  at  the  end  of  the  will :  Harding  v. 
Orad^j,  1  D.  &  War.  430  ;  Wright/  v.  Sykes,  21  Beav.  337,  345 ;  and  see  the 
cases  reviewed,  2  Jarm.  W.  1990  et  seq. ;  Corser  v.  Gartmight,  L.  R.  7  H.  L. 
731  ;  8  Ch.  971 ;  21  W.  R.  938. 

But  power  to  adjust  and  pay  all  claims  on  the  estate,  and  generally  to  act 
as  the  exors  in  their  discretion  think  fit,  is  not  equivalent  to  a  direction  to 
pay  debts,  so  as  to  confer  a  power  to  sell  real  estate  :  Re  Head's  Trustees  and 
MacdonaM,  45  Ch.  D.  310,  C.  A. 
Direction  to  And  a  direction  that  the  exors  shall  pay  the  debts  and  legacies  is  no 
exoi  to  pay,  charge  :  Powell  v.  Robins,  7  Ves.  209  ;  Willan  v.  JLancaster,  3  Russ.  108  ; 
unless  there  are  special  words  in  the  devise,  such  as  "  subject  as  aforesaid  "  : 
Bowling  v.  Hudson,  17  Beav.  248  ;  and  see  Wisden  v.  W.,  2  Sm.  &  G.  396. 
Except  as  to  realty  devised  to  them  :  Re  Tanqueray-WiHaume  to  Landau, 

20  Ch.  D.  465,  C.  A. ;  Re  Bailey,  B.  v.  B.,  12  Ch.  D.  268  ;  Henvell  v.  Whitaker, 
Finch  v.  Hattersley,  3  Russ.  343,  345,  and  oases  there  cited ;  although  the 
devise  is  contained  in  a  general  residuary  devise  and  bequest  of  residue  : 
Wheeler  v.  Howell,  3  K.  &  J.  198  ;  or  is  on  trust  for  others  :  Hartland  v. 
Murrell,  27  Beav.  204 ;  Re  Tanqueray-Willaume  to  Landau,  20  Ch.  D.  465, 
C.  A. ;  Re  De  Burgh  Lawson,  Be  B.  L.  v.  Be  B.  L.,  41  Ch.  D.  568  ;  and  the 
whole  real  estate  devised  will  be  charged  unless  a  contrary  intention  appears 
upon  the  whole  will :  8.  C. ;  Re  Bailey,  B.  v.  B.,  12  Ch.  D.  268.  But  this 
exception  does  not  apply  where  the  devise  is  to  one  of  several  exors  who  are 
directed  to  make  the  payment :  Warren  v.  Bavies,  2  My.  &  K.  49  ;  Wasse 
V.  Heslington,  3  My.  &  K.  495 ;  Bowling  v.  Hudson,  17  Beav.  248 ;  nor 
where  the  several  exors  take  unequal  benefits :  Harris  v.  Watkins,  Kay, 
438  ;  nor  where  the  devise  is  to  others  as  trustees  for  them :  Symons  v. 
James,  2  Y.  &  C.  C.  301 ;  nor  where  the  exor  only  takes  a  life  estate  or  other 
limited  interest :  Cook  v.  Bawson,  3  D.  F.  &  J.  127. 

So  a  direction  to  exors  to  pay  legacies  out  "  of  my  estate,"  being  referable 

to  the  personalty  coming  to  them  as  exors,  does  not  operate  to  charge  the 

realty  :  Re  Cameron,  Nixon  v.  C,  26  Ch.  D.  19,  C.  A. 

Limitation  -^n  implied  charge  by  a  general  direction  for  payment  is  cut  down  or 

to  implied        controlled  by  the  subsequent  provision  of  an  express  fund  for  payment : 

charge.  Wrigley  v.  Sykes,  21  Beav.  337  ;   or  by  the  devise  of  a  particular  estate 

subject  to  payment :  Corser  v.  Ca/rtwright,  L.  R.  7  H.  L.  731 ;  8  Ch.  971  ; 

21  W.  R.  938  ;  but  an  express  charge  is  not  so  limited  :  Ellison  v.  Airey, 
2  Ves.  568  ;  Coxe  v.  Bassett,  3  Ves.  155 ;  Wrigley  v.  Sykes,  sup. ;  and  see 
Wisden  V.  W.,  2  Sm.  &  G.  396. 

A  direction  for  payment  out  of  rents  and  profits  is  in  general  a  charge  of 
the  corpus :   Fitzherbert  v.  Weld,  24  W.  R.  43  ;   Metcalfe  v.  Hutchinson, 

1  Ch.  D.  591 ;  Cooke  v.  Cholmondeley,  3  Drew.  1. 

A  charge  of  debts  on  realty  includes  damages  accrued  since  the  decease  : 
Willson  V.  Leonard,  3  Beav.  373 ;  Morse  v.  Tucker,  5  Ha.  79  ;  and  mortgage 
debts :  Poole  v.  P.,  7  Ch.  17.    As  to  what  other  debts  are  included,  see 

2  Jarm.  W.  1989,  n. 

As  to  the  power  of  exors  to  sell  and  mortgage,  see  inf.  pp.  1479  et  seq.  As 
to  the  effect  of  the  Land  Transfer  Act,  1897,  see  Brickdale,  277  et  seq. 

executor's  BianT  to  give  preperbnce  in  payment  of  debts. 

At  any  time  before  a  judgment  for  admon  has  been  made  an  exor  or 
admor  may  prefer  any  creditor  over  those  of  equal  degree  (v.  sup.  pp.  1361 
et  seq.)  by  paying  his  debt  in  money  :  Williams  v.  Fowler,  Str.  407 — 410 ; 
Lyttleton  v.  Cross,  3  B.  &  C.  322 ;  Re  Radcliffe,  European  Ass.  Sac.  v.  R., 
7  Ch.  D.  733  ;  Be  Harris,  H.  v.  H.,  35  W.  r!  710 ;  56  L.  T.  507  ;  56  L.  J. 
Ch.  810  ;  Re  Wells,  Molony  v.  Brooke,  45  Ch.  D.  569. 

Or  in  goods  :  Hepworth  v.  Heslop,  6  Ha.  561 ;  or  by  himself  taking  the 
amount  out  of  the  assets  and  making  himself  personally  liable  for  the  debt : 
S.  C. ;  Re  Qilhert,  [1898]  1  Q.  B.  282  ;  Re  RJwades,  [1899]  2  Q.  B.  347. 
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Or  by  mortgaging  or  pledging  any  part  of  the  assets :  Earl  Vane  v. 
Bigden,  5  Ch.  663. 

Or  by  confessing  judgment  even  after  suit  or  action  commenced  by  other 
creditors  :  Larkins  v.  Paxton,  2  Beav.  219,  and  other  cases,  sup.  p.  1364. 

Although  there  was  no  pressure  by  the  creditor :  Hepworth  v.  Heslop, 
.6  Ha.  561 ;  and  whether  the  assets  are  actually  in  his  hands  or  not :  Earl 
Vane  v.  Bigden,  5  Ch.  663  ;  see  665,  n.  But  if  before  judgment  is  satisfied 
an  admon  order  is  made  the  estate  being  insolvent  the  creditor  will  have 
to  come  in  on  an  equal  footing  with  simple  contract  creditors  :  Be  WMtaker, 
[1900]  2  Ch.  676 ;  [1901]  1  Ch.  9,  C.  A. ;  McCausland  v.  O'Gallaghan, 
[1904]  1  I.  E.  376. 

And  since  the  Admon  of  Estates  Act,  1869  (32  &  33  V.  c.  46),  a  simple 
contract  creditor  may  be  preferred  to  a  specialty  creditor :  Be  Orsmond, 
Drury  v.  O.,  58  L.  T.  24 ;  Be  Samson,  [1906]  2  Ch.  584,  overruling  Be 
Hankey,  [1899]  1  Ch.  541. 

And  as  the  rules  of  equity  now  prevail,  the  power  may  be  exercised  as 
against  a  creditor  who  has  brought  an  action  for  his  debt :  Vibart  v.  Coles, 
24  Q.  B.  D.  364,  C.  A. 

But  in  confessing  judgment  an  exor  may  not,  it  is  apprehended,  exhaust 
the  assets  for  one  creditor :  May,  Vol.  Conv.  80 ;  and  see  Earl  Vane  v. 
Bigden,  5  Ch.  663. 

After  an  admon  decree  the  exor  cannot  do  any  act  to  affect  the  priorities  Effect  of 
of  creditors  ;  if  he  pays  any  creditor,  he  will  not  be  allowed  such  payment  as  admon 
preferential,  but  can  only  stand  in  the  place  of  such  creditor  against  the  decree, 
estate :    Irby  v.  /.,  24  Beav.  525 ;    Jones  v.  Jukes,  2  Ves.    jun.  518  ; 
Mitckelson  v.  Piper,  8  Sim.  64 ;  Jackson  v.  Woolley,  12  Sim.  12,  16. 

But  an  order  under  O.  xv,  merely  for  an  account  and  reserving  further  Effect  of 
consideration,  but  not  directing  application  of  assets  in  a  due  course  of  order  for  an 
admon,  does  not  affect  the  power  of  preference  :  Be  Barrett,  Whiiakerv.  B.,  account. 
43  Ch.  D.  70. 

Where  a  creditor  has  been  paid  part  of  liis  debt  in  preference  by  the  exor,  Readjuat- 
the  Court  will  not  pay  him  any  more,  either  out  of  legal  or  equitable  assets,  ment. 
until  the  other  creditors  have  received  the  same  proportion  of  their  debts : 
Mitckelson  v.  Piper,  8  Sim.  64 ;  Lowlhian  v.  Hasell,  4  Bro.  C.  C.  167.     And 
see  Sect.  XXX.  pp.  1608  et  seq. 

As  to  the  exor's  right  to  prefer  his  own  debt  by  retaining  the  amount,  see  Retainer. 
inf.  Sect.  IX.  pp.  1466  et  seq. 

The  present  form  of  admon  bond  deprives  a  creditor  admor  of  the 
power  of  preferring  his  own  debt :  see  Ingpen  on  Exors,  332. 

INTEREST  ON  DEBTS. 

The  direction  for  computing  interest,  formerly  inserted,  used  to  be  ex- 
pressly confined  to  the  debts  carrying  interest :  Hamilton  v.  Houghton,  2  Bli. 
181  ;  Creuze  v.  Hunter,  2  Ves.  jun.  165. 

But  by  O.  LV,  62,  where  an  account  is  directed  of  the  debts  of  the  Rate  of 
deceased,  unless  othei-wise  ordered,  interest  is  to  be  computed  on  those  interest, 
carrying  interest  at  the  rate  they  carry,  and  on  all  others  at  4  p.  c.  from  the 
date  of  the  judgment  or  order. 

By  r.  63,  on  debts  proved  against  the  estate,  not  carrying  interest, 
interest  is  allowed  at  4  p.  c.  from  the  date  of  the  judgment  or  order,  after 
satisf3dng  costs,  debts,  and  interest  of  such  debts  as  by  law  carry  interest. 

Under  this  rule  a  creditor  is  not  entitled  to  interest  from  the  date  of  the 
judgment  on  a  debt  which  accrues  subsequently,  but  from  the  time  of  its 
being  proved  :  Lainson  v.  L.,  18  Beav.  7  ;   17  Jur.  1044. 

The  rate  of  interest  allowed  on  debts  against  a  lunatic's  insolvent  estate 
is  4  p.  0.  :   Be  Hunt,  [1902]  2  Ch.  318. 

In  paying  a  creditor  who  proves  on  a  bill  of  exchange,  income  tax  is 
deducted  from  interest :  Dinning  v.  Henderson,  3  D.  &  S.  702. 

A  creditor  on  an  insolvent  estate,  whose  debt  bears  interest,  is  not  entitled  Insolvent 
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to  interest  up  to  the  day  of  payment,  but  only  to  the  date  of  the  judgment 
for  admon,  which,  by  virtue  of  Jud.  Act,  1875,  s.  10,  is  equivalent  to  an 
adjudication  in  bankruptcy  in  cases  where  the  testator  or  intestate  has  died 
since  1st  Nov.  1875  :  Be  TroWs  Estate,  Pomeroy  v.  Summerhay,  M.  R.  at 
Chamb.  14  Nov.  1878,  B.  3332  ;  Re  Summers,  Boswell  v.  Gurney,  13  Ch.  D. 
136  (where,  however,  the  Court  declined  to  vary  an  order  on  further  con- 
sideration made  on  a  different  footing) ;  and  see  Se  London,  tScc.  Hotels  Co., 
Quartermaine's  Case,  [1892]  1  Ch.  639,  disapproving  Be  Talbott,  King  v. 
Chick,  39  Ch.  D.  567,  and  holding  that  in  the  case  of  a  winding  up,  when  a 
secured  creditor  has  realized  his  security  and  proves  as  an  unsecured  creditor 
for  the  balance,  he  cannot  (as  respects  proceeds  of  sale)  treat  arrears  of 
interest  accrued  due  after  the  commencement  of  the  winding-up  as  paid  in 
priority  to  principal,  although  he  is  permitted  to  do  so  by  reason  of  earlier 
authorities  (see  Exp.  Bamsbottom,  2  Mont.  &  Ayr.  79  ;  Exp.  Penfold,  4  De  G. 
&  S.  282  ;  Be  Savin,  7  Ch.  760)  as  respects  sums  received  under  the  security 
in  the  nature  of  profits  or  income. 

By  the  Bankruptcy  Act,  1890,  s.  23,  "  where  any  debt  has  been  proved 
upon  a  debtor's  estate,"  under  the  Bankruptcy  Act,  1883,  "  and  such  debt 
includes  interest,  or  any  pecuniary  consideration  in  lieu  of  interest,  such 
interest  or  consideration  shall,  for  the  purposes  of  dividend,  be  calculated  at 
a  rate  not  exceeding  5  p.  c.  per  ann.,  without  prejudice  to  the  right  of  a 
creditor  to  receive  out  of  the  estate  any  higher  rate  of  interest  to  which  he 
may  be  entitled  after  all  the  debts  proved  in  the  estate  have  been  paid  in 
full." 

The  provision  does  not  prevent  a  secured  creditor,  who  has  realized  or 
assessed  the  value  of  his  security,  from  allocating  such  value  in  discharge  of 
the  interest,  although  at  a  higher  rate  than  5  p.  o.  per  ann.,  and  proving  for 
the  principal  or  balance  due  :  Be  Fox  and  Jacobs,  Exp.  Discount  Banking  Co. 
of  England  and  Wales,  [1894]  1  Q.  B.  438. 

Where  an  estate  insolvent  at  the  date  of  the  judgment  afterwards  pro- 
vides enough  to  pay  all  debts  in  full  but  not  the  whole  of  the  interest,  the 
payment  of  interest  is  governed  by  the  rules  of  bankruptcy  :  Be  Whittaker, 

[1904]  1  Ch.  299,  not  following  Be  Henley,  75  L.  T.  307. 
Interest  on  a  judgment  debt  was  allowed  out  of  the  surplus  of  the  estate 

of  an  insolvent  debtor  in  lieu  of  directing  such  surplus  to  be  paid  to  liis 

exors  under  the  Judgments  Act,  1838  (1  &  2  V.  c.  110),  s.  92  :  Be  Olagett, 

Exp.  Lewis,  1888,  W.  N.  100 ;  36  W.  R.  653. 

The  direction  to  compute  interest  may  be  given  on  further  consideration  : 

see  Flintoffv.  Haynes,  4  Ha.  309.    To  entitle  to  interest  under  this  rule  the 

debt  must  have  been  established  in  the  particular  suit :  Davis  v.  Comhermere, 

15  Sim.  394 ;  and  see  Oruggen  v.  Cochrane,  13  W.  R.  520 ;   12  L.  T. 

72. 

Though  an  obligee  has  received  the  whole  principal  due  on  the  bond  under 

the  bankruptcy  of  one  obligor,  he  may  treat  that  as  an  ordinary  payment  on 

account,  so  as  to  recover  interest  against  a  co-obligor's  estate  :   Bower  v. 

Marris,  C.  &  Ph.  351,  354. 
In  Purcell  v.  Blennerhasset,  3  J.  &  Lat.  24,  interest  on  the  Pit's  debt  was 

given  only  from  the  time  of  filing  the  bill,  becuase  of  the  laches  of  Pit. 
In  Lancaster  v.  Evors,  10  Beav.  154, 166,  266,  one  estate  in  Court  was  not 

entitled  to  interest  on  a  sum  paid  on  account  of  and  recouped  from  another 

estate  after  great  length  of  time. 

The  claim  by  the  writ  for  interest  is  not  a  good  demand  within  the  Civil 

Procedure  Act,  1833  (3  &  4  W.  IV.  c.  42),  s.  28  (v.  sup.  p.  1344) :  Bhymney 

By.  Co.  V.  Bhymney  Iron  Co.,  25  Q.  B.  D.  147. 
A  direction  to  pay  a  brother's  debt  amounted  to  a  legacy,  but  did  not  give 

interest  until  after  a  year  from  testator's  death  :  Askew  v.  Thompson,  4  K.  & 

J.  620. 
A  solr  is  entitled  to  interest  at  4  p.  c.  on  his  taxed  costs  at  any  time  before 

they  are  paid  :  Blair  v.  Cordner,  19  Q.  B.  D.  516. 

In  giving  interest  on  legal  debts  equity  followed  the  law,  and  applied 
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similar  principles  as  to  other  debts.     For  the  general  rules  as  to  the  right  to 
interest,  v.  sup.  p.  1342. 

As  to  subsequent  interest  on  debts,  v.  inf.  p.  1402. 

SALE   OF  BEALTY. 

The  old  rule  was  to  administer  the  personalty,  and  in  case  of  a  deficiency 
to  raise  the  residue  from  the  realty,  and  then,  if  it  was  foreseen  the  per- 
sonalty would  be  deficient,  a  sale  of  the  realty  was  proceeded  with  mean- 
while :  Holme  v.  Stanley,  8  Ves.  2  ;  Lloyd  v.  Johnes,  9  Ves.  65  ;  Curtis  v. 
Price,  12  Ves.  105 ;  Watson  v.  Birch,  2  Ves.  jun.  53 ;  Wakeman  v.  Ds, 
Bwtland,  3  Ves.  505,  506. 

Afterwards  it  became  usual  only  to  direct  an  inquiry  as  to  the  real  estate 
and  the  incumbrances  :  Rousey.  Jones,  IT^h.  465,  iS6  ;  and  a  sale  of  the  real 
estate  was  not  directed  till  further  directions,  the  deficiency  of  the  personal 
then  appearing ;  especially  where  an  infant  was  interested  in  the  real : 
BaiUie  v,  Jackson,  10  Sim.  167  ;  but  see  contra,  Lynch  v.  Joyce,  3  D.  &  War. 
349. 

Now,  however,  it  is  of  course  to  direct  a  sale  in  the  first  instance,  in  case 
the  personal  estate  shall  not  be  sufficient ;  and  a  direction  for  sale  has  been 
added  in  Chambers  :  see  Form  2,  sup.  p.  1347. 

By  0.  LI,  1  (replacing  15  &  16  V.  o.  86,  s.  65,  v.  sup.  Vol.  I.  pp.  327,  328),  Jurisdiction, 
in  any  cause  or  matter  relating  to  real  estate,  the  Court  may  direct  a  sale  of 
the  realty,  if  necessary  or  expedient,  at  any  time  in  the  suit,  with  the  same 
effect  as  on  the  hearing. 

A  sale  will  not  be  directed  against  the  will  of  the  beneficiaries,  provided 
they  satisfy  the  debts,  costs,  &o. :  Cooper  v.  C,  L.  R.  7  H.  L.  72 ;  nor 
against  the  will  of  a  devisee  of  part,  who  submits  to  pay  his  share  :  Lees  v. 
L.,  15  Eq.  151  ;  and  in  deciding  whether  the  debts  are  to  be  raised  by  sale 
or  mortgage,  the  wishes  of  those  immediately  entitled  will  be  consulted 
before  those  who  are  remotely  interested :  Metcalfe  v.  Hutchinson,  1  Ch.  D. 
591.    And  see  Swann  v.  Webb,  Martin  v.  Hadlow,  1  W.  R.  90,  101. 

And  the  Court  has  power  to  order  a  sale  of  real  estate  only  when  it  is 
necessary  or  expedient,  for  the  purposes  of  the  action  before  it,  that  the  pro- 
perty should  be  sold :  lie  Robinson,  Pickard  v.  Wheater,  31  Ch.  D.  247. 

And  an  action  to  administer  personal  estate,  and  rents  and  profits  of  real 
estate,  is  n6t  a  cause  or  matter  relating  to  real  estate  within  the  rule  :  Re 
Staines,  S.  v.  S.,  33  Ch.  D.  172. 

Where  there  is  a  trust  for  sale  to  pay  debts  in  aid  of  the  personalty,  an 
order  for  sale,  after  a  certificate  that  all  the  debts  are  paid  out  of  personalty, 
is  invalid :  Carlyon  v.  Truscott,  L.  R.  20  Eq.  348. 

By  r.  2,the  title  is  to  be  laid  before  counsel  with  reference  to  the  conditions  Procedure, 
and  matters  of  sale,  and  a  time  for  delivering  the  abstract  to  be  fixed. 

If  there  are  distinct  and  separate  incumbrances  on  different  parts  of  the 
estate,  it  will  be  more  convenient  that  such  parts  should  be  sold  separately, 
and  the  proceeds  paid  in  to  separate  accounts,  as,  if  the  estate  is  sold  entire, 
the  proceeds  will  have  to  be  apportioned  according  to  the  respective  values 
of  such  parts. 

If  there  are  estates  devised  intrust  to  pay.or  charged  with  debts, descended 
estates,  or  estates  specifically  devised,  should  be  sold  in  their  proper  order  : 
V.  inf.  Sect.  XXIX.,  pp.  1696  et  seq.  ;  and  the  proceeds  should  be  paid  in  to 
distinct  accounts ;  and  where  there  are  estates  applicable,  in  successive 
order,  the  decree  generally  directs  which  are  to  be  sold  in  the  first 
instance. 

By  r.  3,  the  sale  is  to  be,  with  the  approbation  of  the  Judge,  to  the  best 
purchaser,  to  be  allowed  by  such  Judge,  and  all  proper  parties  are  to  join 
as  he  shall  direct. 

To  take  the  conduct  of  a  sale  from  Pit,  a  case  should  be  made,  and  parties 
having  title  deeds,  whether  conducting  the  sale  or  not,  must  facilitate  it ; 
Knott  V.  Cottee,  27  Beav.  33. 
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Real  estate  may  be  sold  under  the  Admon  of  Estates  Act,  1833  (3  &  4 
W.  IV.  c.  104),  to  pay  debts,  though  the  suit  is  brought,  not  by  a  creditor, 
but  by  the  heir  and  next  of  kin :  Price  v.  P.,  15  Sim.  484 ;  or  person 
interested  under  the  will :  Rodney  v.  R.,  16  Sim.  307  ;  Dinning  v.  Hender- 
son, 2  Coll.  330  (and  see  Kinderhy  v.  Jervis,  22  Beav.  1) ;  but  not  where  the 
legal  pers.  represve  is  sole  Pit :  Tubby  v.  T.,  Catley  v.  Sampson,  sup.  p.  1362. 

As  to  the  sale  of  land  subject  to  an  annuity  at  the  suit  of  the  annuitant, 
see  Scot.  XXIII.  inf.  p.  1574. 

By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  30,  where  a  sale  is  decreed 
for  any  purpose,  the  Court  may  declare  the  legal  owners  trustees  within  the 
Act,  and  discharge  the  contingent  right  of  any  unborn  person. 

By  sect.  31,  in  any  decree  for  conveyance  or  assigi;iment  of  lands,  the 
Court  may  declare  any  parties  interested  to  be  trustees,  and  that  unborn 
persons,  who  would  on  coming  into  existence  become  interested,  would  be 
trustees  within  the  Act. 

As  to  these  sections,  see  pp.  1232,  1233,  sup. 

The  C.  A.  will  not  interfere  with  the  discretion  of  the  Judge  ordering  the 
sale  as  to  the  mode  of  carrying  it  into  effect :  McDonald  v.  Foster,  6  Ch.  D. 
193,  C.  A. 
Costs.  Where  the  costs  of  suit  exceeded  the  funds  in  the  cause,  the  Court 

directed  the  costs  of  the  purchasers,  occasioned  by  the  trustee's  refusal  to 
execute  the  conveyance,  to  be  taxed  and  paid,  and  then  Pit's  and  Deft's 
rateably  :  Billing  v.  Webb,  1  D.  &  S.  716. 

In  a  creditor's  suit,  an  incumbrancer,  made  a  party,  who  from  the  frame 
of  the  suit  could  not  have  relief  in  it,  was  still  not  entitled  to  his  costs 
against  Pit :  Joyce  v.  De  Moleyns,  3  J.  &  Lat.  698. 

As  to  equitable  conversion  of  the  surplus,  where  more  is  sold  than  neces- 
sary, V.  inf.  p.  1489. 

MORTGAGEE    CONSENTIN-G  TO   SALE. 

The  usual  direction  in  the  case  of  mortgagees,  who  consent  to  the  sale, 
is  for  the  purchase-money  to  be  paid  into  Court :  Form  2,  p.  1347. 

The  estate  cannot  be  sold  free  from  the  mortgage  without  the  mortgagee's 
consent,  and,  if  a  party,  he  must  elect  at  once  if  it  shall  be  so  sold  :  Langton 
V.  L.,1  Jur.  N.  S.  1078  ;  24  L.  J.  Ch.  625;  3  W.  R.  222  ;  3  Eq.  R.  394 ; 
Wickenden  v.  Rayson,  6  D.  M.  &  G.  210.  If  he  consents  he  must  produce 
and  leave  the  title  deeds  necessary  for  the  sale  :  Livesey  v.  Harding,  1  Beav. 
343. 

The  mortgagee  is  only  entitled  to  six  months'  interest  from  the  date  of 
his  consent  to  be  paid  off  out  of  the  purchase-money :  Day  v.  D.,  31  Beav. 
270  ;  Pish.  Mort.  927. 

A  party  having  a  lien  on  an  estate,  and  proving  his  debt,  and  on  the 
estate  being  sold,  subject  to  the  lien,  refusing  to  accept  from  the  purchaser 
the  amount  fixed  by  the  Master,  was  not  to  share  as  a  creditor  in  the 
purchase-money  :  Hempstead  v.  H.,  4  Beav.  423. 

The  mortgagee  consenting  to  a  sale  is  entitled  to  his  principal,  interest, 
and  costs  out  of  the  proceeds  in  priority  to  all  other  costs :  Hepworth  v. 
Heslop,  3  Ha.  484 ;  Orosse  v.  Oen.  and  Reversionary,  &c.  Co.,  3  D.  M.  &  G. 
698,  722 ;  Ross  v.  R.,  29  L.  R.  Ir.  318 ;  but  in  Berry  v.  Hebblethwaite, 
4  K.  &  J.  80,  was  allowed  only  the  actual  costs  of  sale,  as  against  the 
proceeds  ;  but  see  Pish.  Mort.  p.  944,  s.  1884,  n. 

Where  the  amount  realized  by  the  sale  was  insufficient  to  satisfy  the  mort- 
gage, and  was  the  only  asset,  the  whole  was  paid  to  the  mortgagee,  after 
paying  the  costs  of  the  sale  :  Dighion  v.  Withers,  31  Beav.  423  ;  Threlfell  v. 
Harrison,  1877,  W.  N.  192 ;  but  semble  only  the  mortgagee's  costs :  Re 
Mackinlay,  Ward  v.  If.,  2  D.  J.  &  S.  358. 

As  to  costs  where  the  mortgagee  is  plaintiff,  v.  inf.  Vol.  III.  pp.  1851, 1852. 

In  a  creditor's  suit,  where  the  parties  beneficially  entitled  to  the  real 
estate,  subject  to  the  debts,  were  also  entitled  to  the  second  charge,  and 
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the  estate  was  insufficient  to  pay  the  first  and  second  charges,  upon  the 
oflfer  of  such  parties  to  pay  off  the  first  charge  and  take  the  estate  in  satis- 
faction of  their  demands,  an  inquiry  went  whether  it  was  proper  to  carry 
such  offer  into  effect,  instead  of  selling :  Lynch  v.  Kelly,  3  J.  &  Lat.  628  j 
and  see  Rogers  v.  Maule,  sup.  p.  1348. 

SALE  FREE  FROM  INCUMBRANCES — CONVEYANCING  ACT,  1881,  S.  5. 

For  the  provisions  of  sect.  5  of  the  Conveyancing  Act,  1881,  empowering 
the  Court  to  order  a  sale  of  incumbered  real  estate,  v.  sup.  Vol.  I.  p.  332. 

An  order  for  the  sale  of  land  free  from  incumbrances,  the  incumbrancer 
not  being  a  party  to  the  action,  should  follow  the  wording  of  the  Act,  and 
after  directing  payment  of  the  purchase-money  into  Court,  and  setting  apart 
a  sufficient  amount  to  meet  the  claims  of  the  incumbrancer,  proceed  to 
declare  that  thereupon  any  person  interested  should  be  at  liberty  to  apply 
at  Chambers  for  a  declaration  that  the  land  is  freed  from  the  incumbrance  : 
Dickin  V.  D.,  30  W.  R.  887. 

In  an  admon  action,  the  Court  will  not,  upon  further  consideration,  diiect 
the  sale  of  real  estate  under  sect.  6,  free  from  an  annuity,  but  will  direc  t  a 
sale  to  be  carried  out  in  Chambers  :  Patching  v.  Bull,  30  W.  R.  244. 

RENTS ACCOUNT   OP,    WHEN   DIRECTED. 

It  is  not  usual  in  a  creditor's  suit  to  direct  an  account  of  rents  in  the 
original  decree :  Schomberg  v.  Humfrey,  1  D.  &  War.  411. 

At  law  a  bond  creditor  was  only  entitled  to  judgment  against  the  heir  for 
the  lands  descended  of  which  he  was  seised  at  the  time  of  suing  the  original 
writ  or  filing  the  bill :  Jeffreson  v.  Morton,  2  Saund.  7  a,  n. ;  but  in  equity 
he  was  always  entitled  to  an  account  of  the  mesne  profits  from  the  death 
of  the  obUgor :   Curtis  v.  0.,  2  Bro.  C.  C.  633. 

A  widow,  in  accounting  for  rents  and  profits  received  by  her  as  trustee 
for  her  son,  is  entitled,  as  a  just  allowance,  to  her  arrears  of  dower,  and 
future  payments,  without  being  put  to  sue  for  dower :  Graham  v.  O., 
1  Vez.  262. 

Mesne  rents  and  profits  are  never  applied,  unless  necessary  by  reason  of  a 
deficiency  of  other  assets  ;  and  an  account  of  them  will  not  be  directed  until, 
on  further  consideration,  the  necessity  for  such  account  appears  by  the  in- 
sufficiency of  the  corpus :  Stronge  v.  Hawkes,  4  D.  &  G.  665  ;  Schomberg  v. 
Humfrey,  1  D.  &  War.  411 ;  Stratford  v.  Bitson  ;  Eardley  v.  Owen,  10  Beav. 
25,  577  ;  Davies  v.  Topp,  Form  2,  Sect.  XXIX. 

So  also  in  the  case  of  equitable  assets  :  Silk  v.  Prime,  2  Coll.  510 ;  S.  C, 
1  Dick.  385 ;  but  see  Plunket  v.  Penson,  2  Atk.  290,  294 ;  Lowthian  v. 
Hasel.  4  Bro.  C.  C.  167. 

As  to  the  position  of  a  mortgagee  when  coming  to  the  Court  as  Pit  in  an 
admon  action,  v.  inf.  Chap.  XLVII.,  "  Mortgages,"  p.  1850. 

As  to  the  rights  of  tenant  for  life  and  remainderman  inter  se,  see  Sect. 
XXXIII. ,  "  Tenant  for  Life  of  Residue." 


Section  II. — ^Allowance  and  Disallowance  of  Claims  by 

Creditors. 

1.  Order,  on  Summons  adjourned  into  Court,  allowing  Claim. 

Order  that  the  applicant  be  allowed  as  a  creditor  upon  the  estate 
of  the  above-named  testator  A.,  for  the  sum  of  £ — . 

For  reference  to  special  referee  as  to  a  claim,  see  Be  Perrin,  Court  v.  P., 
M.  R.,  8  Nov.  1875,  B.  1688,  ei  sup.  Vol.  I.  p.  385. 
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2.  The  liJce,  disallowing  Claim. 

Order  that  the  claim  of  A.  to  be  allowed  as  a  creditor  against  the 
estate  of  the  above-named  testator  A.  in  respect  of  £ —  alleged  to  be 
due  on  the  bond  dated  &c.,  and  all  interest  thereon,  be  disallowed. — 
Re  Cox,  V.-C.  8.,  18  July,  1861,  A.  1741. 

3.  Order  admitting  Scottish  Judgment  Creditor  on  registered 

Judgment. 

Order  that  the  order  dated  &c.  be  varied  so  far  as  the  same  directs 
that  J.  L.  of — [the  Appellant]  be  perpetually  restrained  from  enforcing 
the  registered  decreet  or  judgment  in  the  Court  of  Session  in  Scotland 
the  subject  of  the  second-mentioned  matter  and  action ;  And  it  is 
ordered  that  instead  thereof  the  said  J.  L.  and  his  agents  be  per- 
petually restrained  from  enforcing  in  England  the  said  registered 
decreet  or  judgment ;  But  the  said  J.  L.  is  to  be  at  liberty,  notwith- 
standing the  Master's  certificate  dated  &c.  in  the  first-mentioned 
action,  to  prove  in  the  said  action  for  the  amount  due  and  owing  to 
him  on  his  said  registered  decreet  or  judgment,  and  the  costs  of 
registration  thereof  in  England. — See  Re  Low,  Bland  v.  L.,  C.  A., 
27  Nov.  1893,  B.  1485 ;   [1894]  1  Ch.  147,  C.  A. 

4.  Order  in  Chambers  allowing  Claims  sent  in  after  the  proper 

Time. 

Order  that,  notwithstanding  that  the  time  limited  for  creditors 
to  send  in  their  claims  has  expired,  the  applicant  be  allowed  as  a 
creditor  upon  the  estate  of  the  above-named  testator  W.  for  the  sum 
of  £ —  together  with  £ —  for  interest  thereon,  at  the  rate  of  &c.,  from 
&c.  to  &c.,  and  £2  2s.  for  his  costs,  making  together  £ — .—The 
applicant  to  pay  to  the  Pit  and  the  Deft  their  (ascertained)  costs  of 
the  application. — Williamson  v.  W.,  V.-C.  B.  at  Chambers,  22  March, 
1875,  B.  866. 

If  the  order  is  made  after  the  hearing  on  further  consideration,  there  will 
be  a  direction  for  payment :  see  Ramsbotiom  v.  Morrell,  M.  R.,  at  Chambers, 
30  May,  1877,  B.  1534. 

For  an  order  allowing  claim,  and  for  creditor  to  participate  in  any  future 
distribution  of  assets,  and  for  creditor  to  pay  costs  of  application,  see 
Gates  V.  Williams,  V.-C.  H.  at  Chambers,  31  May,  1877,  A.  1094. 

5.  Order  for  Leave  to  prove  after  Time  for  Adjudication. 

Order  that  the  applicant  H.  be  at  liberty  to  go  in  before  the  Judge 
in  Chambers  and  prove  such  debt,  if  any,  as  he  can  establish  against 
the  estate  of  the  above-named  testator  A.,  notwithstanding  the  time 
has  expired  for  adjudicating  upon  debts  due  from  the  said  estate ; 
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And  it  is  ordered  that  the  applicant  do  pay  to  the  Pit  and  the  Deft 
their  costs  of  this  application  (and  consequent  thereon),  such  costs 
to  be  taxed  by  the  taxing  master,  in  case  the  parties  differ. — See 
Westall  V.  Bain,  V.-C.  S.,  27  Nov.  1858,  B.  1229. 

For  form  of  summons,  see  D.  C.  F.  567. 

For  order  after  further  directions,  allowing  bond  creditor  of  intestate,  who 
was  surety  after  the  principal  debtor  became  bankrupt,  to  go  in  on  terms 
and  prove,  and  qualifying  previous  admission  of  assets  by  the  administra- 
trix, and  arranging  priorities  as  against  simple  contract  creditors  who  had 
proved,  the  bond  creditor  being  aware  of  the  suit,  but  the  fund  not  dis- 
tributed, and  a  creditor  who  had  purchased  under  the  decree  having  been 
allowed  to  retain  his  purchase-money  in  part  payment,  see  Brown  v.  Lake, 
I  D.  &  S.  150. 

For  Order  in  Chambers  to  admit  applicants  as  creditors  before  apportion- 
ment, see  Leycester  v.  Logan,  V.-C.  W.,  19  Jan.  1859,  B.  793. 

For  like  order  on  petition  for  leave  to  prove  after  further  consideration, 
petitioner  undertaking  to  dismiss  bill  filed  by  him  for  same  purpose,  with 
costs,  see  Jones  v.  Evans,  V.-C.  S.,  I  June,  1855,  A.  1092. 

For  order  for  leave  to  prove  after  Master's  ceitificate  but  before  furtlier 
consideration,  see  EUice  v.  Qoodson,  V.-C.  S.,  26  Feb.  1853,  A.  551.  For  hke 
order  after  further  consideration  on  undertaking  as  to  costs,  see  Lewis  v. 
Moiriion,  M.  R.,  21  July,  1855,  B.  1539. 


NOTES. 
ESTABLISHING   DEBTS   OE   CEBDITS — ^PEOCEDUEE. 

By  0.  LV,  45,  "  Where  an  advertisement  is  required  for  the  purpose  of  Advertise- 
any  proceeding  in  Chambers,  a  peremptory  advertisement,  and  only  one,  ment. 
shall  be  issued,  unless  for  any  special  reason  it  may  be  thought  necessary  to 
issue  a  second  advertisement  or  further  advertisements,  and  any  advertise- 
ment maybe  repeated  as  manytimes  and  in  such  papers  as  maybe  directed." 

By  r.  46,  "  The  advertisement  [for  claimants]  shall  be  prepared  by  the 
party  prosecuting  the  judgment  or  order,  and  submitted  to  the  chief  clerk 
(Master)  for  approval,  and  when  approved  shall  be  signed  by  him,  and  such 
signature  shall  be  sufiicient  authority  to  the  printer  of  the  Gazette  to  insert 
the  same." 

By  r.  46a,  "  The  advertisement  for  creditors  shall  be  prepared  and  signed 
by  the  solr  of  the  party  prosecuting  the  judgment  or  order ;  and  such 
signature  shall  be  sufficient  authority  to  the  printer  of  the  Gazette  to  insert 
the  same." 

As  to  such  advertisements,  see  Wood  v.  WeigMman,  13  Eq.  434 ;  Re 
Bracken,  Doughty  v.  Townson,  43  Ch.  D.  I,  C.  A.,  et  sup.  p.  1352  ;  and  for 
forms  see  D.  C.  F.  555  et  seq. 

None  are  required  after  advertising  under  the  Law  of  Property  Anieud- 
mont  Act,  1859  (22  &  23  V.  c.  35) :   Cuthbert  v.  Wharmby,  1869,  W.  N.  12. 

By  r.  48,  claimants  filing  affidavits  are  not  required  to  take  office  copies,  claims, 
but  the  person  who  examines  the  claims  must  do  so,  and  must  produce  the 
same  at  the  hearing,  unless  otherwise  ordered  in  Chambers  ;  and  see  Dan. 
824. 

By  r.  54,  if  on  the  appointed  day  any  claims  are  not  disposed  of,  an 
adjourned  day  is  to  be  fixed,  and  where  further  evidence  is  to  be  adduced, 
a  time  may  be  named  for  closing  it,  and  directions  given  as  to  adducing. 

By  rr.  49 — 53  and  55 — ^58,  further  provisions  are  made  as  to  claims  by 
"  creditors  or  other  claimants "  ;  and  no  debt  need  be  proved  by  the 
creditor's  affidavit  unless  notice  of  its  allowance  has  been  given  by  the  exor 
or  admor,  to  whom  all  claims  are  to  be  sent  for  examination ;  and  see 
Dan.  825. 

vot.  n.  4  T 
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By  r.  59,  a  list  of  claims  allowed,  when  required  by  the  Judge,  is  to  be 
left  by  the  person  who  examines  the  claims. 

The  report,  speaking  from  its  date,  rightly  deducted  from  debts  proved, 
sums  paid  on  them  aliunde  since  the  proof  by  other  persons  liable  :  Jennings 
V.  Elster,  1  My.  &  K.  440. 

The  ordinary  judgment  in  a  creditor's  action  is  not  treated  as  conclusively 
establishing  the  Pit's  debt :  Owens  v.  Dickenson,  Cr.  &  Ph.  56 ;  Field  v. 
Titmuss,  1  Sim.  N.  S.  218  ;  the  claim  may  be  opposed  in  Chambers  on  fresh 
evidence,  and  on  grounds  not  raised  at  the  hearing :  Cardell  v.  Hawke,  6  Eq. 
464 ;  Whitalcer  v.  Wright,  2  Hare,  310 ;  secus,  in  a  suit  by  a  specific  incum- 
brancer, where  all  parties  interested  in  disputing  the  debt  are  before  the 
Court :   Owens  v.  Dickenson,  sup. 

Judgment  obtained  against  the  admor  in  a  foreign  action  can  only  be 
treated  as  primA  facie  evidence  of  the  debt :  Be  Boyse,  Crofion  y.G.,15  Ch. 
D.  591. 

As  to  the  merger  of  an  original  debt  in  a  judgment,  see  Vibart  v.  Coles, 
24  Q.  B.  D.  364,  C.  A. ;  Be  Davison,  13  Q.  B.  D.  50 ;  Edevain  v.  Cohen, 
43  Ch.  D.  187,  C.  A. ;  Usborne  v.  Limerick  Market  Trustees,  [1900]  1  I.  R. 
85,  C.  A. ;  [1902]  A.  C.  147,  nom.  Economic  Life  Assurance  Co.  v.  Uslome ; 
and  inf.  Vol.  III.  p.  1870. 

Evidence.  A  claimant  may  be  cross-examined  on  his  affidavit :  Cast  v.  Peyser,  3  Sm. 

&  G.  369 ;  though  he  has  obtained  judgment :  Leuton  v.  Brudenell,  Be 
Baker,  12  W.  R.  1127  ;  10  L.  T.  859 ;  and  exors  will  be  allowed  the  costs 
of  cross-examination  properly  and  not  vexatiously  taken :  Be  Barber, 
Burgess  v.  Vinnicome,  31  Ch.  D.  665 ;  Leuton  v.  Brudenell,  12  W.  R.  1127. 
The  Court  will  not  in  general  allow  a  debt  or  claim  to  be  established  on 
the  uncorroborated  evidence  of  the  claimant :  Be  Finch,  F.  v.  F.,  23  Ch.  D. 
267,  C.  A. ;  Be  Harnett,  Leahy  v.  O'Grady,  17  L.  R.  Ir.  543 ;  Be  Whittaker, 
W.  V.  W.,  21  Ch.  D.  657  ;  Poole  v.  Foxwell,  13  W.  R.  199  ;  11  L.  T.  441 ; 
Grant  v.  G.,  34  Beav.  623,  627  ;  Down  v.  Ellis,  35  Beav.  578 ;  Hughes  v. 
Seanor,  Rogers  v.  Powell,  Morley  v.  Finney,  18  W.  R.  109,  282,  490 ;  38 
L.  J.  Ch.  684 ;  but  the  rule  to  this  efiect  is  not  a  rule  of  law :  Be  Hodgson, 
Beckett  v.  Bamsdale,  31  Ch.  D.  177,  C.  A. ;  Be  Garnett,  Gandy  v.  Macaulay, 
31  Ch.  D.  1,  C.  A.  ;  but  at  most  only  a  rule  of  prudence  :  Be  Finch,  23  Ch.  D. 
267,  C.  A.,  at  p.  271 ;  Be  Dillon,  Duffin  v.  Duffin,  4A  Ch.  D.  76,  C.  A. ;  and  a 
donatio  mortis  causA  has  been  established  on  the  sole  evidence  of  the  donee 
where  the  Court  considered  it  trustworthy  :  Be  Dillon,  sup.  ;  Be  Farman, 
F.  V.  Smith,  57  L.  J.  Ch.  637. 

Generally,  affidavits  should  be  filed  before  cross-examining  the  party  on 
the  other  side  ;  but  for  their  allowance,  under  circumstances,  with  leave  to 
file  affidavits  in  reply,  see  Lancefield  v.  Iggulden,  20  W.  R.  621 ;  41  L.  J.  Ch. 
473  ;  26  L.  T.  687  ;  Mayes  v.  M.,  14  W.  R,  169. 

Production  of      As  to  the  right  of  a  claimant  to  production  of  documents  by  the  exors, 

documents.      see  Be  M'Veagh's  Estate,  1  D.  J.  &  S.  399;   and  see  Newland  v.  iSteer, 
11  Jur.  N.  S.  596  ;  13  L.  T.  Ill ;  13  W.  R.  1014. 

A  letter  from  a  testator  to  his  exor,  but  not  communicated  to  the  exor  nor 
executed  as  a  will,  stating  that  a  debt  due  from  the  exor  was  cancelled,  is 
inadmissible  as  evidence  of  the  cancellation  of  the  debt :  Be  Hyslop,  H.  v. 
Chamberlain,  [1894]  3  Ch.  522. 

Mode  of  For  the  mode  of  proving  debts  in  Chambers,  see  Dan.  822  et  seq. 

proof.  An  issue  may  be  directed  :  see  Chap.  XXII.  sup.  Vol.  I.  p.  361. 

As  to  costs  of  parties  attending  in  Chambers,  v.  sup.  Vol.  I.  p.  320. 
Only  one  party  (in  general  the  exor  or  admor)  should  attend  to  oppose 
a  claim  brought  in  in  an  admon  action  :  Be  Watts,  Smith  v.  W.,  22  Ch.  D. 
1,  C.  A. 

Creditors  who  have  proved  their  debts  are  not  entitled  to  notice  of  pro- 
ceedings in  the  cause,  except  such  as  particularly  affect  them :  Hare  v. 
Bose,  2  Vez.  658. 

Proof  under         As  to  the  mode  of  proof  under  the  Bankruptcy  Act,  1883,  ss.  37,  40, 

Bankruptcy     Sched.  2,  r,  21,  for  a  debt  payable  at  a  future  date  with  interest  in  the 

Act. 
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meantime  aooording  as  the  rate  of  interest  is  or  is  not  5  p.  c,  see  Be  Browne, 
Exp.  Ador,  [1891]  2  Q.  B.  574,  C.  A. 

A  creditor  who  has  proved  his  debt  in  a  banlcruptoy  has  an  interest 
which  entitles  him  to  apply  to  the  Court  to  expunge  the  proof  of  another 
which  has  been  admitted  by  the  trustee :  Exp,  Merriman,  Be  Stenson, 
25  Ch.  D.  144,  0.  A. 

DEBTS  PROVABLE. 

Where  a  suit  for  a  legacy  assented  to  by  the  exor  had  been  brought  Legacy  as- 
against  him,  and  the  exor  died,  the  legatee  was  allowed  to  abandon  his  suit,  sented  to. 
and  prove  against  the  exor's  estate  for  the  legacy  and  costs  :    Turner  v. 
Wardie,  7  Sim.  80 ;  a  supplemental  suit  under  such  circumstances  by  the 
legatee  should  embrace  general  admon  of  the  exor's  estate :  Cochrane  v. 
Bobinson,  9  Sim.  377;  and  see  Barker  v.  Rogers,  7  Ha:  19. 

A  creditor  may  prove  for  his  whole  debt  although  he  has  received  from  a  Effect  of 
third  party  a  voluntary  gift  to  mitigate  the  loss  he  has  suffered  :  Be  Bowe,  gift  to 
1904,  W.  N.  98.  creditor  by 

A  debt  for  dilapidations  ranked  after  simple  contract  debts  against  legal  third  party. 
assets  :  Bryan  v.  Glay,  1  El.  &  Bl.  38  ;  but  was  payable  pari  passu  out  of  Dilapidations, 
equitable  assets  :  Bisset  v.  Burgess,  23  Beav.  278.  Now,  by  the  Eccles. 
Dilapidations  Act,  1871  (34  &  35  V.  o.  43),  s.  36,  the  amount  and  costs  may 
be  recovered  as  a  debt  due  from  the  late  incumbent,  his  exors  or  admors, 
but  by  sect.  53  there  must  first  be  a  bishop's  order ;  and  the  debt  thus 
created  by  statute  is  payable  pari  passu  with  the  other  debts :  Be  Monk, 
Wayman  v.  M.,  35  Ch.  D.  583.  As  to  this  Act,  see  Jones  v.  Dangerfield, 
1  Ch.  D.  438 ;  Oleaves  v.  Marriner,  1  Ex.  D.  107 ;  Wright  v.  Davies,  1 
C.  P.  D.  638,  C.  A. 

The  estate  of  a  tenant  for  life  who  takes  subject  to  a  condition  in  the  will 
requiring  him  to  do  repairs  is  liable  in  equity  for  omission  to  repair  :  Be 
Williames,  Andrews  v.  W.,  52  L.  T.  41 ;  54  L.  T.  105. 

A  sum  which  a  legatee  of  worthless  leaseholds  has  to  pay  in  respect  of 
non-repair  by  the  testator  is  not  a  debt  of  the  testator  within  the  meaning  of 
a  trust  for  payment  of  debts  :  it  is  at  the  most  a  "  liability  "  :  Hawkins  v. 
H.,  13  C.  D.  470,  C.  A. 

A  mortgagee,  after  foreclosure  and  attempted  sale,  giving  up  the  property  Mortgagee 
was  allowed  to  prove  for  his  debt,  but  not  for  the  costs  of  the  foreclosure  :  after  fore- 
Haynes  v.  H.,3  Jur.  N.  S.  504.  closure. 

A  local  Board  which  has  not  taken  summary  proceedings  within  the  Improvement 
time  limited  by  the  Summary  Jurisdiction  Act,  1848,  commonly  known  as  expenses. 
Jervis'  Act  (11  &  12  V.  c.  43),  for  recovery  of  improvement  expenses  against 
the  owner  who  is  liable  cannot  prove  as  creditors  in  an  action  to  administer 
his  estate :    West  v.  Dovmman,  14  Ch.  D.  Ill ;   nor,  unless  by  consent 
enforce  their  charge  by  summons  in  the  action  :  lb. 

And  such  expenses  are  not  a  debt  due  from  the  estate  of  the  person  who 
was  owner  at  the  time  when  the  work  was  done  :  Be  Boor,  B.  v.  Hopkins,  40 
Ch.  D.  572. 

Where  a  charge  has  been  postponed  at  the  request  of  the  debtor,  an  Implied 
implied  promise  to  indemnify  being  inferred,  the  incumbrancer  may  prove  promise, 
for  the  amount  which  he  would  have  received  if  he  had  not  consented  to  the 
postponement :  Exp.  Ford,  Be  Chappell,  16  Q.  B.  D.  305,  C.  A. 

A  blank  acceptance  for  value  is  not  revoked  by  the  acceptor's  decease.  Negotiable 
but  taking  it  with  notice  or  suspicion  of  defect  of  title  may  avoid  the  claim  :  instruments. 
Hatch  V.  Searles,  2  Sm.  &  G.  147. 

The  holder  of  a  bill  of  exchange  deposited  by  the  drawee  with  him  as 
security  for  a  sum  less  than  the  amount  of  the  bill  can  prove  against  the 
estate  of  the  bankrupt  acceptor  for  the  whole  amount  of  the  bill :  Exp. 
Newton  ;  Exp.  Griffin,  Be  Bunyard,  16  Ch.  D.  330,  C.  A. 

As  to  proof  in  respect  of  a  bill  of  exchange  drawn  abroad  and  accepted  in 
England,  and  afterwards  dishonoured,  see  Be  Qillespie,  Exp.  Bobarts,  18 
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Book  debts. 


In  case  of 
election. 


Indian 
admor. 
Premium  of 
apprentice. 


Wager. 


Illegal  trans- 
action. 


Joint  obliga- 
tion. 


Lunatic's 
maintenance. 


Wife's 
necessaries. 


Q.  B.  D.  286,  C.  A. ;  16  Q.  B.  D.  702 ;  Be  Commercial  Bh.  of  8.  Australia, 
36  Oh.  D.  522. 

The  purchaser  of  the  deceased's  book  debts  was  only  entitled  to  the 
balance  due,  less  all  sums  due  to  the  debtors  :  Chick  v.  Blachmore,  2  Sm.  & 
G.  274. 

Persons  disappointed  by  the  election  of  an  heir  to  take  against  the  will 
were  entitled  to  prove  against  the  heir's  estate  for  sums  received  by  him 
under  the  will :  Greenwood  v.  Penny,  12  Beav.  403  ;  and  see  the  order,  ih. 
497, 1849,  A.  451  ;  and  see  Howells  v.  Jenkins,  1  D.  J.  &  S.  617  ;  and  as  to 
election,  inf.  p.  1525. 

The  Indian  admor  of  an  Indian  creditor  could  prove  without  taking  out 
admon  here  :  Be  Macnichol,  JW.  v.  Jf.,  19  Eq.  81. 

A  solr  d5ang  before  his  clerk's  articles  expired,  part  of  the  premium  was 
held  a  debt  to  be  repaid  from  his  assets  :  Hirst  v.  Tolson,  2  Mao.  &  G.  134  ; 
16  Sim.  620  ;  Webb  v.  England,  29  Beav.  44.  But  see  Whincup  v.  Hughes, 
L.  R.  6  0.  P.  78 ;  Ferns  v.  Carr,  28  Ch.  D.  409,  et  sup.  p.  969  ;  and  as  to 
the  jurisdiction  of  the  Court  between  master  and  apprentice,  see  Webb  v. 
England,  29  Beav.  44 ;  and  see  Chap.  XLIX.,  "  Paetnbeship,"  p.  2112, 
as  to  return  of  premium  by  partners. 

A  claim  by  the  winner  of  a  wager  paid  to  the  testator  as  his  agent  was 
disallowed :  Beyer  v.  Adams,  3  Jur.  N.  S.  709  ;  5  W.  R.  795  ;  26  L.  J.  Ch. 
841  ;  and  see  Hampden  v.  Walsh,  1  Q.  B.  D.  189  ;  Batson  v.  Nevmian,  1  C. 
P.  D.  573 ;  Bead  v.  Anderson,  13  Q.  B.  D.  779,  C.  A. ;  Bridger  v.  Savage, 
15  Q.  B.  D.  363,  C.  A.  ;  see  the  Gaming  Acts,  1845  (8  &  9  V.  o.  109),  s.  18, 
and  1892  (55  V.  c,  9),  which  is  not  retrospective :  Knight  v.  Lee,  [1893]  1 
Q.  B.  41  ;  Talam  v.  Beeve,  [1893]  1  Q.  B.  44  ;  Universal  Stock  Exchange  v. 
Slrachan,  [1896]  A.  C.  166,  H.  L.  ;  [1895]  2  Q.  B.  329,  C.  A.  (contract  as  to 
"  differences  "  on  Stock  Exchange  transactions) ;  Burge  v.  Ashley,  [1900] 
1  Q.  B.  744,  C.  A.  (money  deposited  to  abide  event  of  wager) ;  but  bonds 
given  for  gaining  debts  were  valid  in  the  hands  of  bona  fide  holders  for  value 
without  notice  :  Hawker  v.  Hallewell,  2  Jur.  N.  S.  537,  794 ;  3  Sm.  &  G. 
194 ;  and  money  won  at  play  or  lost  for  the  purpose  of  gambling  in  a 
country  where  the  games  in  question  are  not  illegal  may  be  recovered  in 
the  Courts  of  this  country :  Quarrice  v.  Colston,  1  Ph.  147 ;  Saxby  v. 
Fulton,  [1909]  2  K.  B.  208. 

A  debt  arising  out  of  an  illegal  transaction  cannot  be  proved :  Smith  v, 
WhiU,  1  Eq.  626. 

But  where  a  debt  is  not  originally  founded  on  felony,  although  the 
felonious  act  was  an  inducement  to  lend,  a  proof  may  be  made :  Exp. 
Leslie,  Be  Guerrier,  20  Ch.  D.  131,  C.  A. 

Under  a  joint  and  not  several  obligation,  the  survivor  alone  remains 
liable,  and  there  can  be  no  proof  against  the  other's  estate  :  Bichardson  v. 
Horton,  6  Beav.  185  ;  Wilmer  v.  Currey,  Crossley  v.  Dobson,  2  D.  &  S.  347, 
486  ;  Other  v.  Iveson,  3  Drew.  177  ;  and  the  separate  debts  have  priority 
against  the  separate  assets  :  Lodge  v.  Prichard,  1  D.  J.  &  S.  610  ;  but  see 
CowrUy.  Syhes,  2  Rus.  191  ;  Qray  v.  Chiswell,  6  Ves.  118  ;  and  see  Chap. 
XLIX.,  "  Paktnbkship  "  ;  Silk  v.  Prime,  1  Bro.  C.  C.  138,  n. ;  2  L.  C.  Eq. 
143 ;  and  as  to  proof  as  affecting  rights  of  sureties,  see  Chap.  XLVIIL, 
"  Peinoipal  and  Sukbty." 

Proof  may  be  made  against  a  lunatic's  estate  for  necessaries  supplied  to 
him  :  Wentworth  v.  Tubb,  1  Y.  &  C.  C.  171  ;  Stedman  v.  Hart,  Kay,  607  ; 
Nelson  v.  Buncombe,  9  Beav.  211,  et  v.  sup.  p.  1134 ;  or  to  his  wife :  Be 
Wood,  Davidson  v.W.,\  D.  J.  &  S.  365  ;  but  only  for  reasonable  sums  for 
maintenance :  Carter  v.  Beard,  10  Sim.  7  ;  and  for  costs  and  expenses  in 
lunacy :  Williams  v.  Wentworth,  8  Beav.  325  ;  Be  Bhodes,  B.  v.  B.,  44 
Ch.  D.  94,  C.  A.  Proof  was  allowed  for  the  costs  of  an  unsuccessful 
traverse  of  the  inquisition  :    Wentworth  v.  Tubb,  2  Y.  &  C.  C.  537. 

As  to  proof  against  a  husband's  estate  for  necessaries  supplied  to  a 
deserted  wife,  see  Jenner  v.  Morris,  3  D.  F.  &  J.  45  ;  or  costs  incurred  in  a 
divorce  suit  by  her  whjch  ^vas  oompropused :  Be  Hooper,  Baylis  v.  Watkins, 
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2  D.  J.  &  S.  91 ;  and  for  necessaries  supplied  to  an  infant,  Martin  v.  Oale, 
4  Ch.  D.  428,  and  Chap.  XXXVIII.,  "  Infants,"  sup.  p.  943. 

A  mother  could  not  claim  against  her  son's  estate  advances  made  to  him  Advances  to 
when  an  infant,  but  intended  as  gifts  ;   nor  maintenance  after  he  attained  infant, 
twenty-one,  supplied  without  any  contract :    Re  CoUrell,  Joyce  v.  C,  12 
Eq.  566. 

The  old  practice  was  to  allow  only  creditors  whose  debts  were  due  at  the 
death  of  the  testator  to  come  in  under  the  decree,  but  now  all  debts  due 
before  the  certificate  are  included  :  see  Thomas  v.  OriffUh,  2  D.  F.  &  J.  555, 
563,  564. 

As  to  proof  where  the  estate  is  insolvent,  see  further,  inf.  p.  1404. 

As  to  proof  by  creditor  in  bankruptcy  for  several  debts  distinct  in  sub- 
stance and  involving  different  rights  over  as  against  third  parties,  see 
Be  Morris,  James  v.  London  and  County  Banking  Co.,  [1898]  2  Ch.  413  ;  for 
assessed  taxes,  see  Re  Calvert,  [1899]  2  Q.  B.  145  ;  for  damages  awarded  in 
divorce  proceedings.  Re  O'Gorman,  [1899]  2  Q.  B.  62. 


TIME   FOR  PROVING   DEBTS. 

By  0.  LV,  44,  where  a  judgment  or  order  is  given  or  made,  whether  in 
Court  or  in  Chambers,  directing  an  account  of  debts,  claims,  or  liabihties, 
&c.,  unless  otherwise  ordered,  all  persons  who  do  not  come  in  and  prove 
their  claims  within  the  time  that  may  be  fixed  by  advertisement  shall  be 
excluded  from  the  benefit  of  the  judgment  or  order. 

By  r.  57,  "  After  the  time  fixed  by  the  advertisement  (as  to  which,  v.  sup.  After  time 
p.  1375)  no  claim  shall  be  received  (except  as  provided  in  case  of  an  adjourn-  fixed, 
ment)  unless  the  Judge  shall  tliink  fit  to  give  special  leave  upon  applica- 
tion made  by  summons,  and  then  upon  such  terms  and  conditions  as  to 
costs  and  otherwise  as  the  Judge  shall  direct." 

As  to  proof  against  the  estate  by  secured  creditors,  see  inf.  p.  1407 ; 
and  as  to  amendment  in  case  of  inadvertence,  see  Re  Lister  <fc  Co.,  [1892] 
2  Ch.  417. 

After  the  time  limited  by  the  advertisements  and  the  Master's  certificate, 
a  creditor  may  be  allowed  to  come  in  on  terms  and  prove  his  debt  (Brown  v. 
Lake,  1  D.  &  S.  150,  et  sup.  pp.  1374,  1375)  so  long  as  there  are  assets  un- 
distributed :  Harrison  v.  Kirk,  [1904]  A.  C.  1 ;  Re  Metcalfe,  Hicks  v. 
May,  13  Ch.  D.  236,  C.  A.  ;  Angell  v.  Haddon,  1  Madd.  529  ;  by  summons  : 
Hallihy  v.  Henderson,  4  Jur.  N.  S.  202 ;   0.  lv,  57,  sup. 

But  he  must  make  a  special  case  :  Hornby  v.  Hunter,  1  Buss.  97  ;  and 
show  that  he  is  not  in  default :  David  v.  Frowd,  1  My.  &  K.  209  ;  Be  Wheeler, 

1  Sch.  &  L.  242  ;  and  is  not  allowed  to  stay  the  division  of  the  funds  until 
his  claim  is  estabhshed  :  Hull  v.  Falconer,  11  Jur.  N.  S.  151  ;  11  L.  T.  761  ; 
but  this  was  done  on  the  application  of  the  exor :  Brett  v.  Carmichael,  35 
Beav.  340. 

Delay,  coupled  with  means  of  knowledge,  but  without  actual  know- 
ledge, is  not  necessarily  default :  Re  Metcalfe,  Hicks  v.  May,  13  Ch.  D. 
236,  C.  A. 

As  to  the  right  to  come  in  where  under  sect.  10  of  the  Judicature 
Act,  1875,  the  bankruptcy  rules  are  applicable,  see  Re  McMurdo,  [1902] 

2  Ch.  684. 

In  general,  the  right  to  come  in  on  terms  only  lasts  until  the  fund  is  Distribution 
distributed  :  Lashley  v.  Hogg,  1  Ves.  602  ;  but  has  been  allowed  after  of  i\mA. 
apportionment  and  transfer  to  the  Accountant-General  for  payment,  on 
payment  of  all  costs  :  Angell  v.  Haddon,  1  Madd.  529.  Where  only  part 
of  the  fund  remains  in  Court,  the  creditor  can  only  prove  against  it  for  a 
similar  proportion  of  his  debt :  Gillespie  v.  Alexander,  3  Russ.  130  ;  Greig  v. 
Somerville,  1  Russ.  &  M.  338  :  Todd  v.  Studholme,  3  K.  &  J.  324. 

Where  further  assets  fell  in  after  a  lapse  of  years,  but  some  of  the  Furtheu 
creditors  whose  claims  were  allowed  could  not  be  found,  a  sum  of  consols  assets  falling 
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representing  the  debts  of  such  creditors,  with  interest,  was  retained  in 
Court,  and  the  residue  of  the  estate  was  distributed:  Be  Macdonald, 
McAlpin  V.  M.,  59  L.  J.  Ch.  231 ;  62  L.  T.  541. 

The  right  of  the  creditor  prevails  over  assignees  for  value  of  parts 
of  the  residue  who  have  obtained  stop  orders :  Hooper  v.  Smart,  1  Ch. 
D.  90 ;  but  semble,  not  over  assignees  who  have  received  the  legacies  : 
Nobk  V.  Brett,  24  Beav.  499 ;  and  see  Graham  v.  Drummond,  [1896]  1  Ch, 
968. 

A  creditor  coining  in  after  a  dividend  has  been  paid  will  be  put  on  an 
equaUty  with  the  other  creditors  before  any  further  dividend  is  paid :  Be 
Wheeler,  1  Sch.  &  L.  242. 

As  to  claims  against  a  distributed  estate,  see  Sect.  XXVIII., "  Refundihg 
Legacies,"  inf.  p.  1591  et  seq. 
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COSTS  OF  PEOVUSTQ  OB  FAILING  TO  PEOVB  DEBTS. 

By  0.  LV,  58,  "  a  creditor  who  has  come  in  and  established  his  debt  in  the 
Judge's  Chambers  under  any  judgment  or  order,  shall  be  entitled  to  the 
costs  of  so  estabUshing  his  debt,  and  the  sum  to  be  allowed  for  such  costs 
shall  be  fixed  by  the  Judge,  unless  he  shall  think  fit  to  direct  the  taxation 
thereof ;  and  the  amount  of  such  costs,  or  the  sum  allowed  in  respect 
thereof,  shall  be  added  to  the  debt  so  established."  A  sum  is  generally 
named  for  costs  at  the  time  of  allowance  of  proof.  The  costs  to  be  allowed 
to  a  creditor  for  proving  his  debt  when  it  amounts  to  £20  or  upwards,  are  in 
general  £2  2s.,  and  where  below  that  amount,  a  smaller  fee  according  to 
circumstances.  Creditors  attending  under  r.  50  of  that  order,  to  produce 
securities  or  other  evidence,  will  be  allowed  a  proper  fee  for  such  attend- 
ance :   Dan.  842. 

If  the  assets  are  deficient,  such  costs  are  added  to,  and  paid  rateably 
with,  their  debts,  and  do  not  aSect  Pit's  right  to  costs :  Morshead  v. 
Beynolds,  M.  R.,  3  May,  1856  ;  Reg.  Min.  165 ;  21  Beav.  638  ;  Flintoffv. 
Haynes,  4  Ha.  309. 

By  0.  Lxv,  14a,  "  the  costs  occasioned  by  any  unsuccessful  claim  or  un- 
successful resistance  to  any  claim  to  any  property  shall  not  be  paid  out  of 
the  estate  unless  the  Judge  shall  otherwise  direct." 

A  claimant  failing  to  prove  his  debt  in  Chambers  may  be  ordered  to  pay 
the  costs  occasioned  thereby :  Hatch  v.  Searles,  L.  JJ.,  16  Nov.  1854 ;  2 
Sm.  &  G.  147  ;  Yeomans  v.  Haynes,  24  Beav.  127  ;  Colyer  v.  C,  10  W.  R. 
748  ;  Wright  v.  Larmuth,  1869,  W.  N.  36 ;  and  the  right  of  a  claimant  to 
the  costs  of  staying  his  action  depended  on  whether  his  debt  was  estab- 
Kshed :  King  v.  K.,  12  W.  R.  1095 ;  and  see  Morgan  v.  Elstdb,  4  Ha. 
477. 

Where  Pit  is  a  devisee,  and  also  sets  up,  but  fails  to  prove,  a  claim  as  a 
creditor,  he  must  pay  the  costs  of  his  claim,  though  his  title  as  devisee  is 
admitted :  Lancefield  v.  Iggulden,  10  Ch.  136. 

Por  form  of  summons  for  costs,  see  D.  C.  F.  569. 


CONTRIBUTION  TO  COSTS  OF  ACTION. 

Formerly  decrees  contained  a  direction  that  the  creditors,  before  coming 
in  under  the  decree,  should  contribute  to  pay  Pit's  costs,  and  this  could  be 
enforced  if  the  funds  proved  insufficient  to  pay  the  Pit's  costs  :  Thompson 
V.  Cooper,  9  Jur.  768 ;  2  Coll.  87  ;  but  see  Bluett  v.  Jessop,  Jac.  243  ; 
Lechmere  v.  Brazier,  1  Russ.  76 ;   Shortley  v.  Selby,  5  Madd.  447. 

Such  a  direction  did  not  preclude  the  Court  from  ordering  Pit  to  pay  the 
costs :  Dunning  v.  Hards,  2  Ph.  294. 

As  the  fund  brought  into  Court  in  a  creditor's  action  is,  in  part  at  least 
the  fund  of  all  the  creditors,  and  the  taxed  costs  are  paid  before  it  is  dis- 
tributed, the  Pit  thus  receives  contribution  in  efieot. 
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STATUTES  as  LIMITATIONS. 

By  the  Real  Property  limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  2,  the  Land, 
period  allowed  for  recovery  of  land  or  rent  was  fixed  at  twenty  years,  but 
this  was  reduced  to  twelve  years  by  the  Real  Property  Limitation  Act, 
1874  (37  &  38  V.  o.  57),  s.  1. 

The  section  does  not  apply  to  conventional  rents,  e.g.,  rent  reserved  by  Rents, 
lease :  Paget  v.  Foley,  2  Bing.  N.  C.  679, 688  ;  Dean  of  Ely  v.  Bliss,  2  D.  M. 
&  G.  472 ;  Grant  v.  Ellis,  9  M.  &  W.  113,  122 ;  Irish  Land  Commission  v. 
Grant,  10  App.  Ca.  14 ;  but  to  rents  of  inheritance  :  James  v.  Salter,  3  Bing. 
N.  C.  544 ;  Owen  v.  De  Beauvoir,  16  M.  &  W.  567  ;  5  Ex.  166 ;  including  a 
quit  rent  payable  in  respect  of  a  copyhold  tenement :  Howitt  v.  Earl  of 
Harrington,  [1893]  2  Ch.  497 ;  and  to  the  yearly  sum  payable  under  42 
G.  in.  c.  116,  s.  123,  as  interest  or  consideration  money  for  redemption 
of  land  tax :  Skene  v.  Cooh,  [1901]  2  K.  B.  7. 

There  can  be  no  "  discontinuance  of  possession  "  within  sect.  3  of  3  &  4  Discontinu- 
W.  IV.  c.  27,  when  the  land  is  not  capable  of  use  and  enjoyment :  Leigh  v.  ance  of 
Jack,  5  Ex.  Div.  264 ;  but  there  may  be  discontinuance  clam,  e.g.,  where  possession. 
A.  has  occupied  a  cellar  under  the  land  of  B. :  Bains  v.  Buxton,  14  Ch.  D.  537, 
An  equivocal  act  of  exclusion,  which  might  have  been  done  merely  with  the 
intention  of  protecting  a  right  of  way  from  the  public,  will  not  amount  to 
dispossession  so  as  to  ground  the  acquisition  of  title  under  the  Statute  of 
Limitations :  Littledale  v.  Liverpool  College,  [1900]  1  Ch.  19,  C.  A. 

Where  the  title  of  a  reversioner  is  extinguished  by  lapse  of  time  under 
sect.  34,  the  right  to  the  rent  is  determined  also :  lie  Jolly,  Gathercole  v. 
Norfolk,  [1900]  2  Ch.  616,  C.  A.,  reversing  [1900]  1  Ch.  292. 

Where  a  trespasser  acquires  title  against  a  lessee  who  afterwards  sur- 
renders, the  lessor  has  no  right  of  re-entry,  and  time  does  not  begin  to  run 
till  after  the  expiration  of  the  term  :  Walter  v.  Yalden,  [1902]  2  K.  B.  304; 
and  see  Be  Hazeldine's  Trusts,  [1908]  1  Ch.  34. 

As  to  the  effect  of  sect.  2  of  the  Real  Property  Limitation  Act,  1874  Particular 
(37  &  38  V.  c.  57),  limiting  the  time  to  six  years  when  the  person  entitled  estate, 
to  the  particular  estate  is  out  of  possession,  see  Carson,  R.  P.  138  :  Be  Earl 
of  Devon's  Settled  Estates,  [1896]  2  Ch.  662 ;   Walter  v.  Yalden,  [1902]  2 
K.  B.  304. 

By  sect.  40,  the  same  limit  of  time  was  fixed  as  to  the  recovery  of  "  any  Money 
sum  of  money  secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  on 
charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity,  or  any  land, 
legacy  "  ;  by  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38), 
s.  10,  this  was  extended  to  cases  of  claims  against  the  estates  of  intestates  : 
see  Darley  v.  Tennant,  53  L.  T.  287  ;  and  by  the  Real  Property  Limitation 
Act,  1874  (37  &  38  V.  c.  57),  s.  8,  3  &  4  W.  IV.  c.  27,  s.  40,  is  re-enacted  in 
the  same  words,  except  that,  as  from  1st  Jan.  1879,  the  period  is  twelve 
years  instead  of  twenty  :  see  Be  Tynte,  15  Ch.  D.  125. 

Money  due  on  an  ancestor's  bond,  and  binding  the  heir,  is  not  charged 
upon  or  payable  out  of  land  :  Boddam  v.  Morley,  1  D.  &  J.  1. 

Sect.  8  of  37  &  38  V.  c.  57,  applies  where  real  estate  is  devised  subject  to 
payment  of  debts  :  Be  Stephens,  Warhurton  v.  S.,  43  Ch.  D.  39  ;  and  to  an 
action  on  the  covenant  in  a  mortgage  deed :  Sutton  v.  S.,  22  Ch.  D.  511, 
C.  A. ;  even  though  the  subject  matter  of  the  mortgage  is  a  reversion  which 
has  not  fallen  into  possession  at  the  date  of  the  action  :  Kirkland  v. 
Peatfield,  [1903]  1  K.  B.  756 ;  and  on  a  collateral  bond :  Fearnside  v. 
Flint,  22  Ch.  D.  579  ;  Be  Powers,  Lindsell  v.  Phillips,  30  Ch.  D.  291,  C.  A. ; 
but  not  to  an  action  against  sureties  on  a  bond  for  payment  of  the  mortgage 
debt :  S.  C. ;  nor  {semble)  to  a  personal  action  unless  brought  against  the 
mortgagor  or  his  represves  :  Be  Frisby,  Allison  v.  F.,  43  Ch.  D.  106  ;  nor 
to  an  action  for  arrears  of  rent  or  mining  royalties :  Darley  v.  Tennant, 
sup.  ;  and  the  time  for  recovering  a  simple  contract  debt  charged  on  land 
is  not  extended  by  the  Act  37  &  38  V.  c.  57 :  Barnes  v.  Glenton,  [1899]  1 
Q.  B.  885,  C.  A. ;  and  see  Skene  v.  Cook,  [1902]  1  K.  B.  682. 
And  the  section  is  not  confined  to  judgments  which  operate  as  charges 
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upon  land,  but  extends  to  judgments  generally :  Hehhlethwaite  v.  Peever, 
1.1892]  1  Q.  B.  124;  Jay  v.  Johnstone,  [1893]  1  Q.  B.  25  ;  76.  189,  C.  A. 

By  3  &  4  W.  IV.  c.  27,  ss.  41,  42,  no  arrears  of  dower,  nor  damages  on 
account  thereof,  and  no  arrears  of  rent,  or  interest  on  money  charged  on  or 
payable  out  of  land  or  rent,  or  in  respect  of  any  legacy,  can  be  recovered 
but  within  six  years  of  becoming  due,  or  an  acknowledgment  in  writing, 
except  wliere  a  prior  incumbrancer  has  been  in  possession. 

As  to  arrears  of  rent,  see  Carson,  R.  P.  St.  196 ;  Bunlingv.  Sargent,  13  Ch. 
B.  330,  C.  A. ;  IrisJi  Land  Commission  v.  Grant,  10  App.  Ca.  14  ;  of  interest 
on  mortgages,  or  judgments,  see  Chap.  XLVII.,  "  Mortgages,"  p.  1873  ; 
on  unpaid  purchase-money,  Toft  v.  Stevenson,  5  D.  M.  &  G.  735. 

By  the  Civil  Procedure  Act,  1833  (3  &  4  W.  IV.  c.  42),  s.  3,  the  time 
allowed  for  bringing  "  actions  of  debt  upon  an  indenture  of  demise  or 
covenant,  or  debt  upon  bond  or  other  specialty,  actions  of  debt  upon  sci.  af. 
upon  recognizance,"  is  twenty  years. 

This  section  (which  applies  to  personal  actions  only)  is  to  be  treated  as  an 
exception  out  of  the  3  &  4  W.  IV.  o.  27,  s.  42,  sup.,  which  applies  to  the 
demand  against  the  land  only  ;  and  the  result  is,  that  only  six  years'  arrears 
of  rent  or  interest  on  sums  charged  on  or  payable  out  of  land  or  rent  can  be 
recovered,  except  by  an  action  upon  a  specialty  debt,  in  which  case  the 
limitation  is  twenty  years  :  Hunter  v.  Nockolds,  1  Mae.  &  G.  640  ;  Paget  v. 
Foley,  2  Bing.  N.  C.  679 ;  Elvy  v.  Norwood,  5  D.  &  S.  240 ;  Darley  v. 
2'ennant,  sup.  ;  but  as  to  arrears  of  interest  on  mortgages,  see  Chap.  XLVII., 
"  Mortgages." 

Simple  contract  creditors  standing  in  the  place  of  specialty  creditors  by 
marshalling,  were  held  not  to  be  barred  by  less  than  twenty  years  :  Vickers 
V.  Oliver,  1  Y.  &  C.  C.  211. 

The  limitation  of  twenty  years  will  apply  to  a  specialty,  though  executed 
in  a  foreign  country  where  specialties  and  simple  contracts  rank  ahke,  and 
are  all  barred  in  three  years  :  Alliance  Bank  of  Simla  v.  Carey,  5  C.  P.  D. 
429. 

The  section  refers  to  actions  for  penalties,  or  damages  or  sums  of  money 
in  the  nature  of  penalties,  and  does  not  apply  to  an  action  by  a  shareholder 
against  the  directors  of  a  co.  to  recover,  under  the  Directors'  Liability  Act, 
1890  (now  substituted  by  the  Companies  Consolidation  Act,  1908,  s.  84), 
compensation  for  loss  or  damage  sustained  byhim  by  reason  of  untrue  state- 
ments in  the  prospectus  of  the  oo.  on  the  faith  of  which  he  subscribed  for 
shares :  Thomsons.  Ld.  Clanmorris,  [1900]  1  Ch.  718,  C.  A. ;  [1899]  2  Ch.  523. 

In  the  case  of  an  arbitrary  fine  on  the  admittance  of  a  tenant  to  copyhold 
the  period  of  limitation  under  the  section  runs  from  the  time  of  the  admit- 
tance :  MoncJcton  v.  Payne,  [1899]  2  Q.  B.  603. 

In  the  case  of  a  statutory  liabiUty  as  an  action  for  calls  by  a  co.  under 
8  &  9  V.  c.  16,  or  against  a  co.  on  a  warrant  for  interest  on  debenture  stock 
issued  under  the  Companies  Clauses  Act,  1863  (26  &  27  V.  u.  118),  the 
period  of  limitation  is  twenty  years  :  Be  Cornwall  Minerals  By.  Co.,  [1897] 

2  Ch.  74 ;  Carson,  R.  P.  212. 

When  a  company  declares  a  dividend  on  shares,  the  Statute  of  Limita- 
tions immediately  begins  to  run  against  the  shareholder ;  but  quaere 
whether,  in  the  case  of  a  company  under  the  Companies  Consolidation  Act, 
1908,  the  period  of  limitation  is  six  or  twenty  years  :  Be  Severn  and  Wye 
and  Severn  Bridge  By.  Co.,  [1896]  1  Ch.  559.  But  see  both  as  to  dividend 
and  return  of  capital.  Be  Artisans  Land,  &c.  Corp.,  [1904]  1  Ch.  796,  follow- 
ing Be  Drogheda  Steam  Packet  Co.,  [1903]  1 1.  R.  512. 

Although  the  Jud.  Act,  1873,  s.  25  (2),  sup.  p.  1111,  provides  that  no 
claim  against  a  trustee  is  to  be  held  barred  by  any  Statute  of  Limitations, 
an  express  trust  will  not,  after  1st  Jan.  1879,  prevent  the  operation  of 

3  &  4  W.  IV.  c.  27,  ss.  40,  42,  or  c.  42,  s.  3 :  see  37  &  38  V.  c.  57,  s.  10  ; 
Lewin,  1134,  1136,  citing  Hughes  v.  Coles,  27  Ch.  D.  231. 

Statutes  of  Limitation  do  not  affect  land  in  the  colonies :  Pitt  v.  Ld. 
Dacres,  3  Oh.  D.  295. 
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Part  Payment. — As  to  what  is  part  payment,  taking  tlie  case  out  of  the 
statutes,  see  Carson,  R.  P.  St.  193  ;  AsUiii  v.  Lee,  23  W.  R.  458  ;  44  L.  J.  Ch. 
174 ;  31  L.  T.  721 ;  Harloch  v.  Ashberry,  19  Ch.  D.  539,  C.  A. ;  Lewin  v. 
Wilson,  11  App.  Ca.  639 ;  Scott  v.  Synge,  27  L.  R.  Jr.  560 ;  Re  England, 
Steward  v.  E.,  [1895]  2  Ch.  820,  C.  A. ;  Re  Allen,  Bassett  v.  A.,  [1898]  2  Ch. 
499  ;  Bradshaw  v.  Widdringlon,  [1902]  2  Ch.  430  ;  Taylor  v.  Hollard,  [1902] 
1  K.  B.  676 ;  Re  Boswell,  [1906]  2  Ch.  359 ;  [1907]  2  Ch.  331  ;  and  that  the 
words  "  in  the  meantime  "  in  sect.  8  of  the  Real  Property  Limitation  Act, 
1874,  include  the  period  intervening  between  action  brouglit  and  tlie  time 
when  the  remedy  would  otherwise  be  barred  :  see  Re  Ld.  Clifden,  [1900] 
1  Ch.  774 ;  Harty  v.  Davis,  13  Ir.  L.  R.  23. 

A  payment  of  interest  may  be  made  without  any  money  actually  passing  : 
Maher  v.  M.,  L.  R.  2  Ex.  153 ;  payment  under  compulsion  of  law  is  not 
enough  :  Morgan  v.  Rowlands,  L.  R.  7  Q.  B.  493. 

Payment  of  interest  by  a  devisee  on  a  specialty  debt  of  his  testator  is  an  By  whom 
acknowledgment  within  3  &  4  W.  IV.  c.  42,  s.  5,  and  will  keep  the  debt  sufficient, 
alive  against  and  bind  all  persons  entitled  in  remainder  as  well  as  the  person 
making  the  payment :  Roddam  v.  Morley,  1  D.  &  J.  1 ;  Pears  v.  Laing,  12 
Eq.  41 ;  Re  Hollingshead,  H.  v.  Webster,  37  Ch.  D.  651 ;  Re  Lacey,  [1907] 
1  Ch.  330 ;  Re  Chant,  [1905]  2  Ch.  225  ;  but  payment  by  a  tenant  for  life 
after  the  debt  is  barred  will  not  revive  it  as  against  tenant  in  tail  in  re- 
mainder :  Becker  v.  Delacour,  11  L.  R.  Ir.  187  ;  and  notwithstanding 
Coope  V.  Cresswell,  2  Ch.  112  ;  and  the  acknowledgment  by  one  of  several 
devisees  liable  does  not  bind  the  others  :  Dickenson  v.  Teasdale,  1  D.  J.  &  S. 
52  ;  Richardson  v.  Young,  10  Eq.  275.  The  payment  must  be  by  some 
person  liable  to  pay  or  entitled  to  do  so  by  the  terms  of  the  contract : 
Harloch  v.  Ashherry,  19  Ch.  D.  539,  C.  A. ;  Lewin  v.  Wilson,  11  App.  Ca. 
639  ;  e.g.,  by  the  principal  of  a  surety  who  has  mortgaged  his  own  property  : 
Lewin  v.  Wilson,  sup.  ;  but  not  a  mere  tenant  of  the  mortgagor  :  Harlock 
V.  Ashberry,  19  Ch.  D.  539,  C.  A. ;  or  other  stranger  to  tlie  contract,  such  as 
a  mortgagor  after  he  has  assigned  and  not  acting  as  agent  of  the  assignee  ; 
or  a  former  solr  to  the  mortgagor :  Newbould  v.  Smith,  33  Ch.  D.  127,  C.  A.  ; 
or  the  payee  of  a  promissory  note  wlio  had  no  authority  to  receive  on  behalf 
of  the  Pits,  indorsers :  Stamford,  &c.  Banking  Go.  v.  Smith,  [1892] 
1  Q.  B.  765,  C.  A. ;  and  the  receipt  by  the  mortgagee,  without  notice  to  the 
mortgagor,  of  the  surrender  value  of  a  policy  comprised  in  the  mortgage 
cannot  be  treated  as  a  payment  by  the  mortgagor  :  Re  Ld.  Clifden,  [1900] 
1  Ch.  774,  questioning  Re  Conlan's  Estate,  29  L.  R.  Ir.  199.  Payment  of 
interest  by  the  receiver  in  possession  of  one  of  several  estates  comprised 
in  the  same  mortgage,  being  regarded  as  made  by  the  mortgagor,  will  keep 
the  debt  alive  against  all :  Chinnery  v.  Evans,  11  H.  L.  C.  115  ;  and  a  levy 
of  part  of  a  judgment  debt  against  one  of  two  joint  debtors  was  held 
sufficient  to  keep  the  debt  alive  against  both:  Brewv.B.,[lS99]2I.  R.  163; 
and  payment  of  interest  made  by  exor  and  beneficial  devisee  keeps  the  debt 
alive  against  the  personalty,  and  against  residuary  legatees  who  have  been 
paid,  and  against  devised  land,  but  not  against  other  land  devised  to  the 
exor  in  trust :  Fordham  v.  Wallis,  10  Ha.  217  ;  but  payment  of  rent  of  part 
of  a  property  in  mortgage  does  not  keep  alive  the  right  of  the  mortgagee  in 
respect  of  other  parts  :  Harlock  v.  Ashherry,  19  Ch.  D.  539,  C.  A. ;  and  pay- 
ment of  interest  by  a  mortgagor  to  the  tenant  for  life  under  a  settlement  will 
not  prevent  time  from  running  as  between  the  tenant  for  life  and  trustees 
under  the  Trustee  Act,  1888,  s.  8  :  Re  Somerset,  S.  v.  Poulett,  [1894]  1  Ch. 
231,  C.  A. 

A  receipt  for  interest  indorsed  on  a  note  by  the  holder  must,  to  avoid  the 
statute,  be  given  before  it  has  run  :  Briggs  v.  Wilson,  5  D.  M.  &  G.  12. 

Where  a  note  was  payable  on  demand,  admissions  of  payment  of  interest  Admissions, 
were  sufficient  evidence  of  a  demand  to  make  the  statute  run :  Re  Rutherford, 
R.  V.  Brown,  14  Ch.  D.  687,  C.  A. ;  and  the  usual  submission  to  pay  in  the 
common  order  to  tax  is  sufficient :   Re  Margetts,  [1896]  2  Ch.  263. 
So  where  the  drawer  of  a  cheque  notified  tlie  holder  that  it  could  not  be 


1384 


Administration  of  Estates.      [chap.  xliv. 


Partners. 


Particular 
payments. 

Express 
trustee. 

Payment  on 
eve  of 
bankruptcy. 

Payment  by 
receiver. 


In  writing. 


Uncon- 
ditional. 


Co-devisees 
in  trust. 

Co-exors. 

Admission  of 

unsettled 

account. 


paid,  presentment  being  thus  excused,  time  ran  from  the  date  of  the  notice  : 
Re  Bethell,  B.  v.  B.,  34  Ch.  D.  661. 

A  note  given  by  two  partners  was  barred  against  the  estate  of  one  of 
them,  though  the  survivor,  who  was  his  exor,  had  paid  interest  within  the 
six  years :  Thompson  v.  Waithman,  3  Drew.  628 ;  5  W.  R.  30 ;  Watson  v. 
Woodman,  20  Eq.  721 ;  and  see  Knox  v.  Oye,  L.  R.  5  H.  L.  656 ;  Nash  v. 
Hodgson,  6  D.  M.  &  G.  474 ;  Kay,  650 ;  but  money  paid  by  a  surviving 
partner  cannot  be  appropriated  to  items,  in  a  running  account  of  the  firm, 
in  respect  of  which  the  estate  of  the  deceased  partner  has  been  held  not  to 
be  liable :   Frie-nd  v.  Young,  [1897]  2  Ch.  421. 

A  partner  who  makes  no  claim  as  such  for  six  years  does  not  lose  his  right 
against  his  co-partners,  as  time  only  begins  to  run  against  him  from  some 
act  of  exclusion  by  them :  Barton  v.  North  Staffordshire  By.  Co.,  38  Ch.  D. 

Payment  of  interest  by  continuing  partners  after  the  retirement  of  an 
outgoing  partner,  which  was  kept  secret,  was  held  to  take  the  case  out  of  the 
Statute  of  limitations,  notwithstanding  sect.  14  of  the  Mercantile  Law 
Amendment  Act,  1856  (19  &  20  V.  o.  97),  the  circumstances  being  such 
that  the  continuing  partners  must  be  treated  as  agents  of  the  other :  Be 
Tucher,  T.  v.  T.,  [1894]  3  Ch.  429,  C.  A. 

Particular  pa3rments  made  in  respect  of  particular  advances  will  not 
prevent  the  general  balance  from  being  statute  barred :  Be  Bainforth, 
Qwynn  v.  0.,  49  L.  J.  Ch.  5 ;  41  L.  T.  610,  C.  A. 

Where  money  is  remitted  to  an  agent  for  investment  in  a  specified  manner 
the  agent  becomes  an  express  trustee,  so  that  the  statute  does  not  apply : 
N.  American  Land,  *c.  Co.  v.  Watkins,  [1904]  1  Ch.  242 ;  [1904]  2  Ch.  233. 

A  payment  made  on  the  eve  of  bankruptcy  for  the  express  purpose  of 
reviving  a  statute-barred  debt  may  be  efiectual  in  the  absence  of  a  fraudu- 
lent intent,  and  qucere  whether,  even  in  case  of  fraud,  the  debt  would  not  be 
revived  if  the  creditor  were  innocent :  Be  Lane,  Exp.  Gaze,  23  Q.  B.  D.  74. 

Part  payment  by  a  receiver  of  the  Court  without  the  sanction  of  the 
admix,  did  not  take  the  case  out  of  the  statute  :  Whitley  v.  Lowe,  2  D.  &  J. 
704 ;  25  Beav.  421 ;  4Jur.  N.  S.  197,  815;  but  payment  of  an  instalment  of  a 
business  debt  by  a  receiver  of  a  business  duly  appointed  under  a  mortgage 
deed,  and  sect.  24  of  the  Conv.  Act,  1881,  "  with  power  to  manage  "  the 
business  is  sufficient ;  quaere,  whether  so,  if  the  appointment  had  been 
solely  under  the  Act :  Be  Hale,  Lilley  v.  Food,  [1899]  2  Ch.  107,  C.  A. 

Acknowledgment. — ^As  to  acknowledgment,  see  Chasemore  v.  Turner, 
L.  R.  10  Q.  B.  500 ;   Quincey  v.  Sharpe,  1  Ex.  D.  72  ;  Sheet  v.  Lindsay, 

2  Ex.  D.  314 ;  Langrish  v.  Watts,  [1903]  1  K.  B.  636  ;  Edwards  v.  Janes, 
1  K.  &  J.  534 ;  Curwen  v.  Milhurn,  41  Ch.  D.  424,  C.  A.  It  must  be 
in  writing  (9  G.  IV.  c.  14,  s.  9,  Statute  of  Frauds  Amendment  Act,  1828), 
and  only  revives  the  debt  in  the  manner  and  to  the  extent  specified : 
Phillips  V.  P.,  3  Ha.  299 ;  Mitchell's  Claim,  6  Ch.  822 ;  and  must  be 
unconditional,  so  that  a  promise  to  pay  can  be  implied :  Oreen  v.  Hum- 
phreys, 26  Ch.  D.  474,  C.  A. ;  23  Ch.  D.  207  {-"  at  that  time  the  debt  will 
have  been  paid  in  full,"  not  sufficient) ;   and  see  Meyerhoff  v.  Froehlich, 

4  C.  P.  D.  63,  C.  A. ;    Fordham  v.  Wallis,  10  Ha.  217 ;    Iven  v.  Elwes, 

3  Drew.  25  (a  recital  in  a  creditor's  deed) ;  Goode  v.  Job,  1  El.  &  El.  6 ; 
7  W.  R.  7  (admission  of  title  in  an  answer  in  Chancery) ;  Briggs  v.  Wilson, 

5  D.  M.  &  G.  12  (qualified  admission  by  an  exor  held  insufficient) ;  Asthury 
V.  A.,  [1898]  2  Ch.  Ill  (acknowledgment  as  to  interest  due  on  mortgage 
by  one  of  two  executors  and  devisees  in  trust  of  real  estate  against  the 
wishes  of  the  other  not  good  within  sect.  42  of  the  Real  Property  Limita- 
tion Act,  1833) ;  Be  Macdonald,  Dick  v.  Eraser,  [1897]  2  Ch.  181  (acknow- 
ledgment of  debt  by  one  oo-exor  binding  under  9  G.  IV.  c.  14,  s.  1) ;  Banner 
V.  Berridge,  18  Ch.  D.  254,  274  (admission  that  an  unsettled  account  was 
pending  and  promise  to  pay  what  might  be  found  due) ;  Curwen  v.  Milhurn, 
sup.  (letter  from  new  solrs  to  former  soirs  asking  for  particulars  of  "  any 
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unsettled  bill  of  costs  you  may  have  against "  client,  sufficient) ;  but  after  After  ex- 
extinguishment  of  title  by  adverse  possession  for  twenty  years,  acknowledg-  tinguiehment 
ment  is  of  no  avail :   Sanders  v.  S.,  19  Ch.  D.  373,  C.  A. ;    and  see  Re  °i  title. 
McClure  and  Oarrett,  [1899]  1  I.  R.  225. 

If  an  estate  is  devised  toa  trustee  to  sell  and  paydebts,and  subject  thereto  By  trustee  as 
for  A.,  an  acknowledgment  in  writing  by  the  trustee  or  his  agent  preserves  against  c.  q.  t. 
the  creditor's  right  of  suit  for  twenty  years :    L.  St.  John  v.  Boughton, 
9  Sim.  219. 

As  to  revival  of  debts  by  the  debtor's  will,  see  Poole  v.  P.,  7  Ch.  17.         Revival  by 

will. 

Concealment. — ^As  to  concealed  fraud,  see  Vane  v.  F.,  8  Ch.  383 ;  Dawes  Fraud; 
v.  Bagnall,  23  W.  R.  690  ;  Sturgis  v.  Morse,  24,  Beav.  541 ;  Manhy  v. 
Bewicke,  3  K.  &  J.  342  ;  Be  McCallum,  [1901]  1  Ch.  143,  C.  A. ;  wrongful 
possession  is  not  enough  unless  it  is  intentional,  and  steps  are  taken  to 
prevent  discovery :  Dean  v.  Thwaite,  21  Beav.  621 ;  Petre  v.  P.,  1  Drew. 
397,  398  ;  Be  Astley  &  TiUesley  Coal  Co.,  68  L.  J.  Q.  B.  252  ;  80  L.  T.  116 
(disapproving  Eccles.  Commrs.  v.  N.  M.  By.  Co.,  4  Ch.  D.  845 ;  but  see 
Bulli  Goal  Mining  Co.  v.  Osborne,  [1899]  A.  C.  351,  P.  C,  tending  to  show 
that  so  long  as  there  has  been  no  laches  by  the  party  defrauded,  it  is  im- 
material whether  or  not  there  have  been  on  the  part  of  the  wrongdoer 
active  measures  to  prevent  detection) ;  time  runs  from  the  time  when  the 
fraud  was,  or  might  have  been  "  with  reasonable  dihgence,"  discovered : 
3  &  4  W.  IV.  c.  27  (Real  Property  Limitation  Act,  1833),  s.  26  ;  Chetham 
V. Hoare, 9  Eq. 571 ;  Ecdes.Commrs.Y.N.E.  By.  Co.,  ^Ch.D.S^5;  GMs 
V.  Guild,  9  Q.  B.  D.  59,  C.  A. ;  8  Q.  B.  D.  296 ;  Be  Jennens,  Willis  v. 
Earl  Howe,  [1893]  2  Ch.  645,  C.  A. ;  50  L.  J.  Ch.  4 ;  Be  McCallum,  [1901] 
1  Ch.  143,  C.  A. ;  and  as  between  partners,  although  at  the  time  the  fraud 
might  have  been  discovered  by  the  use  of  due  caution,  one  partner  being 
entitled  to  rely  on  the  good  faith  of  his  co-partners  :  Beijemann  v.  B., 
[1895]  2  Ch.  474,  C.  A. ;  and  so  where  a  mother  wilfully  concealed  from 
her  daughter  the  fact  that  the  daughter  was  entitled  to  property :  Be 
McCallum,  sup.  ;  and  as  to  the  extent  of  the  qualification  as  to  reasonable 
dihgence,  see  Betjemann  v.  B.,  [1895]  2  Ch.  474,  478,  479,  per  Lindley,  L.  J. 

— secus,  where  there  is  concealment,  but  no  fraud  :  Bains  v.  Buxton,  14 
Ch.  D.  537  ;  or  for  negligence  only  without  fraud  :  Armstrong  v.  Milburn, 
54  L.  T.  247,  723 ;  but  see  Wood  v.  Jcmes,  61  L.  T.  551. 

The  fraud  must  be  that  of,  or  in  some  way  imputable  to,  the  person  who 
invokes  the  aid  of  the  statute  :  Thorne  v.  Heard,  [1895]  A.  C.  495,  H.  L. ; 
Be  McCallum,  sup. 

Where  a  debt  is  incurred  by  fraud  of  a  debtor  not  discovered  until  after  Effect  of 
adjudication  in  his  bankruptcy,  as  no  action  can  be  brought  pending  the  bankruptcy, 
bankruptcy,  the  statute  will  not  run  until  it  is  annulled :  Be  Crosley,  Munns 
V.  Burn,  35  Ch.  D.  266,  C.  A. 

The  statute  (3  &  4  W.  IV.  c.  27,  s.  26)  is  a  legislative  recognition  and  ex- 
pression of  previously  well-settled  principles  applicable  to  all  kinds  of  pro- 
perty :  Thorne  v.  Heard,  [1894]  1  Ch.  699,  605,  per  Lindley,  L.  J.  ;  but  does 
not  express  the  whole  doctrine  of  equity  applicable  to  concealed  fraud  :  see 
Gihhs  V.  Guild,  8  Q.  B.  D.  296,  305,  per  Field,  J. ;  ;Sf.  C,  9  Q.  B.  D.  59, 
C.  A. 

There  is  no  rule  in  equity  any  more  than  at  law,  that  the  mere  non-suing  Negligence, 
by  a  specialty  creditor  for  any  period  within  the  statutory  limit  of  twenty 
years  is  such  negligence  as  to  deprive  him  of  his  right  of  requiring  payment 
of  the  specialty  debt :  Be  Baker,  Collins  v.  Bhodes ;  Be  Seaman,  Bhodes  v. 
Wish,  20  Ch.  D.  230,  C.  A. ;  unless,  by  conduct  or  express  authority,  he  has 
misled  the  exors,  and  induced  them  to  part  with  assets  liable  to  answer  his 
claim  :  Be  Birch,  Eoe  v.  B.,  27  Ch.  D.  622,  C.  A. ;  Bochefoucauld  v.  Boustead, 
[1897]  1  Ch.  196,  C.  A. 

Account  and  Simple  Contract. — The  joint  effect  of  21  Jac.  I.  c.  16,  s.  3,  Action  of 
and  the  Mercantile  Law  Amendment  Act,  1856  (19  &  20  V.  c.  97),  s.  9,  is  account. 
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that  actions  of  account  {v.  sup.  p.  1326)  and  on  simple  contract  debts  must 
be  brought  within  six  years. 

A  claim  for  past  maintenance  of  a  lunatic  is  simply  a  debt,  and  the  Court 
will  not  pay  more  than  six  years'  arrears  out  of  his  estate  :  Be  Harris,  49 
L.  J.  Ch.  327 ;  Re  Gibson,  7  Ch.  52 ;  MeWaUon,  Stamford  Union  v.  Bartlelt, 
[1899]  1  Ch.  72. 

By  19  &  20  V.  e.  97,  s.  10  (which  is  retrospective  :  Pardo  v.  Bingham,  4 
Ch.  735 ;  Oomill  v.  Hudson,  8  E.  &  B.  429)  and  sect.  11,  absence  beyond 
seas  or  imprisonment  of  the  creditor  is  no  disabiUty  ;  and  by  sect.  12  (which 
is  not  retrospective :  Flood  v.  Patterson,  29  Beav.  295),  no  part  of  the 
United  Kingdom,  or  adjacent  or  Channel  Isles,  is  to  be  deemed  to  be 
"  beyond  seas." 

Notwithstanding  0.  xi,  a  Pit  is  entitled  under  4  Anne,  c.  16  (foho  edition, 
4  &  5  Anne,  c.  3),  to  bring  an  action  against  a  person  after  his  return  from 
beyond  the  seas  within  the  time  limited  by  21  Jac.  I.  u.  16  :  Musurus  Bey 
V.  Oadban,  [1894]  2  Q.  B.  352,  C.  A. 
Joint  debtor.  By  sect.  14  (which  is  not  retrospective  :  Jackson  v.  Woolley,  8  E.  &  B. 
778  ;  but  see  Thompson  v.  Waithman,  3  Drew.  628),  part  payment  by  one 
of  several  debtors  or  contractors  will  not  prevent  the  statute  from  running 
against  the  others  :  see  Richardson  v.  Younge,  6  Ch.  478  ;  Read  v.  Price, 
[1909]  2  K.  B.  724  (as  to  the  distinction  between  part  payment  and 
acknowledgment  by  writing) ;  Darby  &  Bos.  125  et  seq.,  et  inf.  p.  1432. 

Payment  by  a  debtor  of  premiums  on  a  policy  under  a  trust  deed  for 
securing  payment  of  his  debts  was  held  sufficient  to  prevent  the  operation  of 
the  statute :   Scott  v.  Synge,  27  L.  R.  Ir.  560. 

As  to  these  enactments,  see  Carson,  R.  P.  St.  240, 241 ;  Lindl.  292 — 295, 
553.  Equity  has  followed  the  periods  of  limitation  prescribed  by  these 
statutes  :  Knox  v.  Oye,  L.  R.  5  H.  L.  656  ;  Lochey  v.  L.,  Prec.  Ch.  518  ;  and 
acted  in  obedience  to  them  :  Hovenden  v.'  Annesley,  2  Sch.  &  L.  629  ; 
Friend  v.  Young,  [1897]  2  Ch.  421. 

The  time  ruiis  from  the  earliest  period  at  wliich  an  action  would  be  brought 
• — e.g.,  where  the  loan  is  not  to  be  called  in  for  a  term  if  interest  is  regularly 
paid,  from  the  first  default  in  payment  of  interest :  Reeves  v.  Butcher,  [1891] 
2  Q.  B.  509,  C.  A. ;  Hemp  v.  Garland,  4  Q.  B.  519  ;  see  Re  Tidd,  T.  v.  Overall, 
[1893]  3  Ch.  154,  where,  in  the  case  of  money  deposited  for  safe  custody,  the 
statute  did  not  run  until  demand  for  repayment :  Parr^s  Banking  Co.  v. 
Yates,  [1898]  2  Q.  B.  460,  C.  A.  (where  a  bank's  right  of  action  for  principal 
moneys  on  a  continuing  guarantee  was  barred  after  six  years  from  the  last 
advance  to  their  customer). 

Where  there  is  a  present  debt  and  a  covenant  to  pay  on  demand,  there  is 
an  immediate  right  of  action  ;  but  where  the  covenant  is  to  pay  a  collateral 
sum  on  demand  {e.g.,  by  a  surety)  the  statute  does  not  run  until  demand 
made  :  Re  Brown,  B.  v.  B.,  [1893]  2  Ch.  300. 

The  old  rule,  that  if  the  Pit  sues  before  the  time  has  expired,  and  the 
Deft  dies,  the  Pit  may  bring  a  new  action  within  a  reasonable  time  there- 
after, though  the  statute  has  run,  still  remains  in  force,  notwithstanding, 
under  Jud.  Acts,  there  is  no  abatement :  Swindell  v.  Bulheley,  18  Q.  B.  D. 
250,  C.  A. 

On  an  advance  to  a  firm,  to  be  repaid  on  demand,  with  compound  interest, 
time  ran  from  the  advance,  and  was  not  saved  by  entries  in  the  firm's  books, 
crediting  the  lender  with  the  interest :  Jackson  v.  Ogg,  Job.  397  ;  5  Jur. 
N.  S.  976. 


When  time 
runs. 


Executor  or  Administrator. — By  the  Real  Property  Limitation  Act, 
Intestacy.  2333  (3  &  4  W.  IV.  c.  27),  s.  6,  for  the  purposes  of  that  Act,  an  admor 
claiming  the  estate  or  interest  of  his  intestate  is  to  be  deemed  to  claim  as  if 
there  had  been  no  interval  of  time  between  the  death  and  grant  of  admon. 

Time  under  this  section  runs  from  the  death  of  the  intestate,  and  not  the 
grant  of  the  admon  :  Re  Williams,  Davies  v.  W.,  34  Ch.  D.  558. 

The  statute  does  not  run  against  a  testator's  or  intestate's  estate  until  a 
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legal  pers.  represvo  has  been  constituted  :  Murray  v.  E.  I.  Co.,  6  B.  &  Aid. 
204 ;  Douglas  v.  Forrest,  4  Bing.  686  ;  Burdkk  v.  Oarrick,  5  Cli.  241  ; 
unless  it  was  running  at  his  death :  S.  G.  And  see  Boatwright  v.  B., 
17  Bq.  71 ;  Freake  v.  Cranefeldt,  3  My.  &  C.  499  ;  Ingpen  on  Exors,  393  ; 
nor  against  a  creditor  of  a  co.  (Cos.  Clauses  Act)  while  it  has  no  assets : 
Be  Kensington  Station  Act,  20  Eq.  197. 

In  the  absence  of  evidence  to  the  contrary,  an  exor  will  be  deemed  to 
have  "taken  upon  himself  the  E^dmon  of  the  estate"  at  the  time  when 
probate  is  granted  :    Be  Williams,  sup.,  per  Kay,  J.,  52  L.  T.  41. 

A  claim  against  the  exor  personally  for  a  devastavit  in  distributing  assets  Devastavit, 
without  providing  for  a  simple  contract  debt  is  barred  in  six  years  from 
the  devastavit :  Be  Hyatt,  Bowles  v.  H.,  38  Ch.  D.  609  ;  Be  Gale,  Blake  v.  G. 
22  Ch.  D.  820  ;  Thorne  v.  Kerr,  2  K.  &  J.  54 ;  Lacons  v.  Wormall,  [1907] 
2  K.  B.  350  ;  and  payment  of  interest  by  beneficiaries  to  mortgagees  will 
not  keep  such  right  alive  :  Be  Gale,  sup.  ;  but  (independently  of  the 
provisions  of  the  Trustee  Act,  1888  (51  &  52  V.  c.  59),  s.  8,  v.  sup.  p.  1114) 
he  may  be  made  liable  in  equity  after  that  period,  on  the  ground  of  breach 
of  trust  in  an  action  to  administer  his  testator's  estate :  Be  Marsden, 
Bowden  v.  Layland,  26  Ch.  D.  783 ;  Be  Birch,  Boe  v.  B.,  27  Ch.  D.  622  ; 
Be  Hyatt,  38  Ch.  D.  609  ;  for  an  exor  cannot,  when  called  upon  to  account, 
set  up  his  own  devastavit  as  a  defence,  and  then  claim  the  benefit  of 
the  Statute  of  Limitations  :  Be  Marsden,  sup. ;  Be  Hyatt,  sup. ;  Lewin, 
415. 

A  debtor  to  the  testator  (an  exor  to  whom  leave  to  prove  was  reserved)  Exor  debtor 
not  having  proved  the  will  until  more  than  six  years  after  the  testator's  to  estate, 
death,  his  proof  related  back,  so  that  he  could  not  set  up  the  statute  :  Ingle 
V.  Bichards  (No.  2),  28  Beav.  366. 

An  exor  may,  before  judgment,  pay  or  retain  a  debt  barred  by  statute  :  Retainer  op 
Stahlschmidt  v.  Lett,  1  Sm.  &  G.  415  ;  Hill  v.  Walker,  4  K.  &  J.  166  ;  and  adtaission 
may  take  it  out  of  the  statute  by  admission  :  Moodie  v.  Bannister,  4  Drew,  by  error. 
432;  Blairv.Nugent,Z3.&,'L3X.&'lZ;    see  also  mi/,  p.  1469  ;  or  by  entering 
it  in  the  residuary  account :  Smith  v.  Poole,  12  Sim.  17,  but  see  Be  Beavan, 
[1912]  1  Ch.  196 ;   although  by  doing  so  he  throws  the  debt  upon  realty 
devised  to  him  as  exor:  Lowisv.  Bumney.  4  Eq.  451  ;  but  he  cannot,  as 
exor,  revive  the  debt  as  against  other  realty,  though  devised  to  him  as 
trustee  :  Briggs  v.  Wilson,  5  D.  M.  &  G.  12. 

The  Court  will  not  order  a  fund  to  be  paid  out  to  an  exor  or  admor  merely 
in  order  to  enable  him  to  acquire  a  right  of  retainer  thereout  in  respect  of 
a  statute-barred  debt :  Trevor  v.  Hutchins,  [1896]  1  Ch.  844,  C.  A. 
(per  StirUng,  J.) ;  or  when  the  effect  of  so  doing  would  be  to  defeat  an 
inquiry  which  has  been  directed  in  the  presence  of  the  existing  represve  : 
S.  C. 

If  the  exor  refuse  to  do  so,  the  statute  cannot  be  set  up  against  the  debt  Exor  refusing 
of  the  Pit  in  a  creditor's  suit  by  the  residuary  legatees  :   Briggs  v.  Wilson,  to  set  up 
5  D.  M.  &  G.  12,  21  ;  nor  by  tlie  other  creditors  cither  before  or  after  judg-  statute, 
ment :  Adams  v.  Waller,  14  W.  R.  789  ;  35  L.  J.  Ch.  727  ;  Fuller  v.  Bedman , 
26  Beav.  614  ;  nor  by  the  Pit  in  a  legatee's  suit  against  a  debt  barred  in 
testator's  lifetime,  but  on  which  judgment  has  been  recovered  against  the 
exors  :  Hunter  v.  Baxter,  3  Gili.  214. 

But  after  judgment  an  exor  cannot  revive  a  statutc-barrcd  debt,  or  pay 
such  a  debt  after  it  has  been  declared  by  a  Court  of  competent  jurisdiction  to 
be  barred  by  the  statute  :  Midgley  v.  M.,  [1893]  3  Ch.  282,  C.  A.  ;  Phillips 
V.  Beale,  32  Beav.  26  ;  and  the  objection  may  be  taken  against  any  debt  but 
Pit's  by  any  other  creditor  :  Fuller  v.  Bedman,  26  Beav.  614,  617  ;  or,  the 
exor  refusing,  by  any  one  interested  in  the  assets  :  Shewen  v.  VandSrhorst, 
1  Rus.  &  M.  347  ;  2  lb.  75 ;  Moodie  v.  Bannister,  4  Drew.  432 ;  and  so 
where  the  procedure  is  by  originating  summons  :  Be  Wenham,  Hunt  v. 
W.,  [1892]  3  Ch.  59  ;  Midgley  v.  M.,  sup. 

And  qucere,  whether  one  exor  may  pay  a  debt  barred  by  the  statute 
against  the  declared  wish  of  his  co-exor  :  Midgley  v.  M.,  sup. 
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But  if  all  the  parties  present  consent,  the  Court  is  not  bound  to  disallow 
the  claim  because  some  are  absent :  Alston  v.  Trollom,  2  Eq.  205 ;  35  Beav. 
466. 

The  pendency  of  an  action  on  behalf  of  creditors  stayed  the  statute  as 
against  all  creditors  coming  in  under  the  judgment :  Coppin  v.  Gray,  1  Y.  & 
C.  0. 205  ;  Purcell  v.  Blennerhassett,  3  J.  &  Lat.  24  ;  Sterndale  v.  Hankinson, 
1  Sim.  393  ;  Sugd.  R.  P.  St.  123—126 ;  Carson,  254 ;  but  semble,  did  not  save 
a  debt  not  claimed  under  the  judgment :  Tatam  v.  Williams,  3  Ha.  347  ; 
Humble  v.  H.,  24  Beav.  535  ;  and  a  single  creditor's  bill  did  not  stay  the 
statute  :  Watson  v.  Birch,  15  Sim.  523 ;  nor,  after  six  months,  the  mere 
issue  of  a  writ :  Manby  v.  M.,  3  Ch.  D.  101 ;  nor  an  imperfect  and  dormant 
suit :  Dixon  v.  Oayfere,  17  Beav.  421. 

But,  since  the  Jud.  Acts,  as  the  statute  aSects  Courts  of  Equity,  as  an 
action  is  no  longer  brought  by  one  creditor  on  behalf  of  others  quoad  personal 
estate,  and  as  an  admon  judgment  can  be  expeditiously  had  on  summons, 
the  reasoning  of  the  former  oases  no  longer  applies  :  Re  Greaves,  Bray  v. 
Tofield,  18  Ch.  D.  551,  in  which  case  a  simple  contract  debt,  being  statute- 
barred,  was  not  available  for  proof  in  an  admon  action  brought  by  an  exor 
against  his  co-exor  before,  but  in  which  judgment  was  not  pronounced  until 
after,  the  statute  had  run. 

The  right  to  have  the  realty  administered  is  not  kept  alive  by  the  pendency 
of  an  action  for  admon  of  the  personalty :  Busby  v.  Seymour,  1  J.  &  Lat. 
627  ;  and  see  Thorne  v.  Kerr,  2  K.  &  J.  54. 

A  creditor  is  entitled  to  a  grant  of  admon  although  his  debt  is  barred  by 
the  statute  :  Re  Coombs,  L.  R.  1  P.  &  M.  193  ;  Coombs  v.  C,  lb.  288  ;  but 
has  to  give  a  bond  to  administer  rateably :  S.  C.  As  to  form  of  bond, 
V.  inf.  p.  1469. 

The  right  to  administer  the  estate  of  a  deceased  trustee  for  the  purpose 
of  taking  the  trust  account  is  not  barred  in  six  years  from  his  death, 
although  the  property  he  received  is  not  ear-marked,  and  the  breaches  com- 
plained of  do  not  create  a  specialty  debt :  Obee  v.  Bishop,  1  D.  P.  &  J.  137  ; 
6  Jur.  N.  S.  10,  132  ;  Brittlebanh  v.  Goodwin,  5  Eq.  545 ;  Woodhouse  v.  W., 
8  Eq.  514 ;  and  see  Taylor  v.  Cartioright,  14  Eq.  167. 

But  an  action  for  breach  of  trust  cannot  be  maintained  against  the 
exors  of  one  of  two  trustees  who  was  not  the  last  survivor,  but  either  the 
represves  of  the  last  survivor  must  be  added  or  new  trustees  must 
be  appointed  and  added  :  Re  Jordan,  [1904]  1  Ch.  260 ;  and  a  claim  against 
the  represves  of  an  exor  being  in  efEect  a  claim  for  a  legacy  may  be 
barred  under  the  statute  :  Re  Machay,  [1906]  1  Ch.  25. 

As  to  the  efEect  of  the  Trustee  Act,  1888,  s.  8,  in  the  case  of  actions 
brought  after  the  1st  January,  1890,  v.  sup.  Chap.  XLI.  p.  1114 ;  and  that 
the  section  does  not  apply  where  the  action  is  brought  before  and  judgment 
for  general  admon  served  after  that  date,  see  Re  Harrison,  Allen  v.  Cort, 
1892,  W.  N.  148. 

A  receiver,  though  his  final  account  has  been  passed  and  his  recognizance 
vacated,  is  in  a  fiduciary  position  as  regards  a  balance  not  accounted  for,  so 
that  he  cannot  avail  himself  of  the  Statutes  of  Limitation :  Seagram  v. 
Tuch,  18  Ch.  D.  296. 

The  obligation  of  a  tenant  for  life  to  repair  pursuant  to  a  condition  in  the 
will  is  enforceable  in  equity,  and  the  Civil  Procedure  Act,  1833  (3  &  4 
W.  IV.  c.  42),  s.  2,  does  not  apply  so  as  to  bar  a  claim  against  his  estate  for 
non-repair  made  after  the  six  months  has  elapsed  :  Re  Williams,  Andrew  v. 
W.,  54  L.  T.  106  ;  62  L.  T.  41 ;  and  see  Blackmore  v.  White,  [1899]  1  Q.  B. 
293  ;  and  as  to  hability  in  respect  of  continuance  of  obstruction  to  light,  see 
Jenks  V.  Viscount  Glifden,  [1897]  1  Ch.  694. 

A  covenant  to  transfer  a  sum  of  stock  to  trustees  was  barred  by  the 
statute,  but  not  a  note  to  repay  a  trust  fund  to  "  the  exors  in  trust,"  nor 
settlor's  liability  for  a  sum  recited  to  have  been  paid  to  the  trustees : 
Spickernell  v.  Hotham,  Kay,  669,  675,  676  ;  Stone  v.  S.,  5  Ch.  74. 

A  trust  to  pay  debts  from  personalty  is  inoperative  to  stop  the  statute  ; 
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Scott  V.  Jones,  4  01.  &  F.  382  ;  1  Russ.  &  M.  255  ;  Freahe  v.  Cranfeldt,  3  My. 
&  C.  499  ;  Evans  v.  Tweedy,  1  Beav.  55  ;  Be  Stephens,  Warburton  v.  S.,  43 
Ch.  D.  39 ;  or  where  the  testator  leaves  no  real  estate  to  support  the  trust : 
Be  Hepburn,  Exp.  Smith,  14  Q.  B.  D.  396.  The  statute  is  stayed  by  an 
express  trust  to  pay  debts  out  of  realty,  but  not  by  a  mere  charge  of  them 
on  the  land  :  Dickenson  v.  Teasdale,  1  D.  J.  &  S.  52  ;  9  Jur.  N.  S.  60,  237  ; 
Jacquet  v.  J.,  27  Beav.  332 ;  Be  Stephens,  Warburton  v.  S.,  43  Ch.  D.  39. 
And  where  real  and  personal  estate  are  given  together  upon  trust  for  sale  and 
conversion  and  payment  of  debts  thereout,  the  period  of  limitation  as  to  the 
realty  will  be  twelve  years  :  Be  Stephens,  sup.,  and  quaere  as  to  apportion- 
ment of  debts  in  such  ease  :  S.  C,  at  p.  45. 

And  notwithstanding  a  trust  to  pay  debts,  a  debt  may  be  lost  by  laches  :  Laches. 
Harcourt  v.  White,  28  Beav.  309  ;  Lewin,  610,  1118. 

As  to  claims  of  legatees  being  barred  by  lapse  of  time,  v.  inf.  p.  1431. 

And  as  to  the  rejection  of  claims  as  stale  demands,  irrespectively  of  the 
Statutes  of  Limitation,  see  Be  Butherford,  Brown  v.  B.,  14  Ch.  D.  687,  692, 
C.  A. ;  Banfield  v.  Tupper,  7  Exch.  27  ;  Masonic  Ins.  Co.  v.  Sharpe,  [1892] 
1  Oh.  154,  167. 

As  to  set  off  of  statute-barred  debts,  v.  sup.  p.  1319  ;  and  in  the  case  Set  off. 
of  legatees,  inf.  Sect.  XXVI.  p.  1587. 


Section  III. — Creditor's  Action — Further  Consideration. 

1.  Assets  sufficient — Paying  in  Balance — Payment  of  Costs  and 
Debts  with  Interest. 

Order  that  the  Deft  A.,  the  exor  of  the  will  [or  admor  of  the 
efiects]  of  the  above-named  testator  [or  intestate]  A.,  do  on  or 
before  &c.,  lodge  in  Court,  as  directed  in  the  lodgment  and  payment 
schedule  hereto,  £600,  certified  to  be  due  from  him  in  respect  of 
the  testator's  [or  intestate's]  personal  estate. 

Tax  the  costs  of  the  Pits  and  the  Deft  of  this  action  [If  so,  from 
the  foot  of  the  last  taxation  directed  by  the  other  dated  &c. ;  If 
directed,  the  costs  of  the  Deft  to  be  taxed  as  between  solr  and  client, 
including  therein  any  charges  and  expenses  properly  incurred  by 
them,  and  not  already  taxed  or  allowed,  relating  to  the  admon 
of  the  testator's  [or  intestate's]  estate  beyond  his  costs  of  this 
action];  And  it  is  ordered  that  subsequent  interest  be  com- 
puted on  the  debts  of  the  testator  [or  intestate]  mentioned 
in  the. —  schedule  to  the  Master's  certificate,  dated  &c.,  at  the 
respective  rates  abeady  certified  therein  [or  at  the  rate  of  4 
p.  c.  per  ann.J  from  the  foot  of  the  said  certificate  to  the  day 
for  payment ;  and  that  the  total  of  the  amounts  so  due  to  the 
creditors  therein  named  for  principal,  interest,  and  subsequent 
interest  after  deducting  income  tax  (if  any),  the  respective  amounts 
BO  due,  and  the  names  of  the  persons  to  whom  such  amounts  are 
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payable,  and  the  total  amount  of  such  income  tax  (if  any)  be  certified  ; 
And  it  is  ordered  that  the  funds  in  Court  and  the  funds  to  be  lodged 
be  dealt  with  as  directed  in  the  schedules  hereto. — Liberty  to 
apply. 


Payment  Schedule — I. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  1st  February,  1910. 

ReA.B.v.G.    1909.    A.    100. 

Ledger  Credit.    As  above.    Personal  estate  account. 

Eunds  in  Court :  £100  Cash. 

£200  Money  on  Deposit. 
£1000  Consols. 


ParticularB  o£  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  tlie  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Carry  over  to  general  credit  of 

aution  as  under  : — 

Consola 

Money  on  Deposit,  Cash  and 

any  interest. 

£    s.     d. 

£      a.     d. 
1000     0     0 

Payment  Schedule — II. 

Date  of  Order,  1st  February,  1910. 

Re  A.  B.  V.  G.    1909.    A.    100. 

Ledger  Credit.   As  above.    Proceeds  of  sale  of  testator's  Real  estate. 

Funds  in  Court :  £200  Cash. 

£500  Money  on  Deposit. 
£1000  Consols. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts 

Money. 

Securities. 

Notwithstanding  restraint,  dated 
&c.,  (or)  the  restraint  dated 
&o.,  is  hereby  discharged. 

Carry  over  to  general  credit  of 
action  as  under  : — 

£    s.    d. 

£    ^.     d 
1000    0     0 

Money  on  Deposit,  Cash,  and 
any  interest. 

SECT.  iii.J     Creditor's  Action— Further  Consideration. 
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Lodgment  and  Payment  Schedule. 

Date  of  Order,  1st  February,  1910. 
Re  A.  B.  V.  C.    1909.    A.  100. 
Jjedger  Credit :  As  above. 

I. — Lodgment. 


Particulars  of  Funds  to  bo  lodged 
to  the  Account  of  the  Paymaster- 
General. 

Person  to  make  the 
Lodgment. 

Amounts. 

Money. 

Securities. 

Cash 

DeftB 

£     «.     d. 
GOO     0     0 

£    s.    d. 

Funds  to  be  dealt  with 


II. — Payment. 
£150  Cash,  and 
£5000  Consols  in  Court. 
Funds  to  be  lodged  as  above. 
Funds    to    be  carried    over    pursuant    to 

Schedules  I.  and  II. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 

'  Payees,  Transferees, 

or  Titles  of  separate 

Accounts. 

Amounts. 

Money. 

Securities^ 

Sell    sufficient    Consols   to   raise 
■with  money  on  deposit,  cash, 
funds  to  be  lodged  and  carried 
over  as  above,  and  any  interest 
costs  to   be  taxed  under  this 
order  and  total  amounts  certi- 
fied to  be  due  to  creditors  by 
master's  certificate. 

Pay  costs. 

Pay  amounts  certified  tobedueto 
creditors  by  master's  certificate 
to  the  persons  to  whom  the  same 
shall  be  certified  to  be  payable. 

Pay  certified  amount  of  income 
tax  (if  any). 

Carry  over  residue  of  Consols    . . 

"  Residue  of  testa- 
tor's estate   sub- 
ject to  duty." 

£    d.    d. 

£    s.    J. 

For  an  order  directing  the  costs  relating  to  realty  to  be  distinguished  and 
paid  out  of  the  proceeds  of  the  sale  of  the  realty,  sec  Naijlor  v.  Welhcrell, 
V.-C.  L.  Cranworth,  25  July,  1851,  B.  1119. 

For  an  order  apportioning  costs  between  legal  and  equitable  assets,  see 
Lowthian  v.  Hasell,  L.  C,  23  July,  1790,  B.  693  ;  4  Bro.  C.  C.  168  ;  2  Dick. 
737. 

For  an  order  apportioning  debts  between  heir  and  customary  heir,  see 
Walter  v.  Goring,  M.  R.,  21  June,  1757,  B.  314. 

Where  the  fund  is  ample  to  pay  both  costs  and  debts,  or  where  there  are 
oply  a  few  creditors,  the  amounts  may  be  specified  in  the  schedule  and 

VOL.   II.  4  U 
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subsequent  interest  ascertained,  by  affidavit,  but  no  direction  to  the  last 
efiect  is  required  ill  the  order :  S.  C.  F.  R.  r.  16.    See  following  form. 


2.  Assets  sufficient — Executor  to  retain  Costs  out  of  Amount  certified 
to  he  du£  from  him  and  to  lodge  Balance  in  Court — Payment 
of  Costs  and  Debts  with  Interest  without  fresh  Certificate, 

[In  case  of  payment  by  Executor  since  Master's  certificate :  And  it 
appearing  from  the  said  affidavit  of  the  Deft  J.  S.  that  the  Deft  J.  S., 
the  surviving  exor  of  the  will  of  the  above-named  testator,  J.  S.  M.  B., 
and  the  sole  exor  of  the  will  of  C.  H.  S.  B.,  deceased,  the  other  exor 
of  the  testator's  will  has  paid  the  sum  of  £18  :  9s.  8d.  since  the  date  of 
the  Master's  certificate.  And  this  Court  being  of  opinion  that  such 
payment  should  be  allowed  to  him].  This  Court  doth  order  that 
it  be  referred  to  the  taxing  master  to  tax  the  costs  of  the  Pits  and 
Defts  of  this  action  so  far  as  the  costs  of  the  Pits  and  of  the  infant 
Deft  have  not  been  already  taxed  under  the  said  judgment,  the  costs 
of  the  Deft  J.  S.  to  be  taxed  as  between  solr  and  client,  including 
therein  any  charges  and  expenses  properly  incurred  by  him,  and  not 
already  taxed  or  allowed  relating  to  the  admon  of  the  testator's  estate 
beyond  his  costs  of  this  action,  and  in  taxing  the  costs  of  the  Deft 
J.  S.,  the  taxing  master  is  to  certify  the  residue  of  such  costs  after 
deducting  £245  :  7s.  6d.  (being  the  balance  of  the  sum  of  £263 :  17s.  2d. 
by  the  Master's  said  certificate,  certified  to  be  due  from  him  after 
deducting  the  said  sum  of  £18  :  9s.  8d.),  or  the  residue  of  the  said 
sum  of  £245  :  7s.  6i.,  as  the  case  may  be.  And  it  is  ordered  that  the 
Deft  J.  S.  do  lodge  what  shall  be  certified  to  be  the  residue  (if  any) 
of  the  said  sum  of  £245  :  7s.  6d.  in  Court,  as  directed  in  the  schedule 
hereto.     And  it  is  ordered  that  the  funds  in  Court,  and  so  to  be 

lodged  (if  any),  be  dealt  with  as  directed  in  the  said  schedule. • 

Liberty  to  apply. 

Lodgment  and  Payment  Schedule. 

In  the  High  Court  of  Justice, 
Chancery  Division. 

Ee  Banks,  Dawes  v.  Sladen. 
Ledger  Credit :  As  above. 

I. — Lodgment. 


10th  day  of  July,  1899. 
1895.    B.  3293. 


Particulars  of  Funds  to  be 
lodged. 

Person  to  make  the 
Lodgment. 

Amounts. 

Money. 

Securities. 

Residue  (if  any)  of  £245  :  7«.  6d. 
to  be  certified  by  the  taxing 
master. 

The  Deft  J.  S... 

£      s.     d. 

£      s.     d. 

SECT.  iii.J     Creditor's  Action — Further  Consideration. 

II. — Payment. 

Funds  to  be  dealt  with  :  £4630  :  2s.  Qd.  Consols  and 
£30 :  15s.  5d.  Cash  in  Court. 
Funds  (if  any)  to  be  lodged  as  above. 
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Partlculara  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  tlie  Paymaster. 

Payees.  Transferees, 

or  Titles  of  separate 

Accounts. 

Amounts. 

Money. 

Securities. 

Sell   sufficient   Consols   to  raise 
with  the  cash  £3266 :   7s.  6d. 
and  interest  at  4  p.c.  per  ann. 
on  £3164:  12s.  9rf.  part  thereof , 
from  23rd  February,  1899. 
Out  of  proceeds  and  cash — 
Pay  £2291  :   10s.   7d.  with  in- 
terest on  £2203  :  10s.  Id.  as 
above. 
Pay  £974  :  16a.  Ud.  with  like 
interest   on  £961   :   2s.   2d. 
part  thereof. 
Sell  sufficient  of  residue  of  Con- 
sob,  to  raise  with  any  interest, 
costs  to  be  taxed  under  this 
order. 
Out  of  proceeds  and  interest — 

The   Pits   W.    D. 
and  A.  E.  V. 

The  Deft  S.  E.  S. 
(spinster) 

Residue  of  estate 
of  J.  S.  M.  B., 
deceased,     sub- 
ject to  duty. 

£    s.     d. 

£    a.     d. 

Carry  over  residue  of  Consols  and 
funds  to  be  lodged  as  above. 

— Adapted  from  Re  Banks,  Dawes  v.  Sladen,  North,  J.,  10th  July, 
1899,  A.  948;  S.  C,  75  L.  T.  387  ;  45W.R.206. 

No  direction  for  payment  of  income  tax  is  necessary  where,  as  in  the 
above  form  of  order,  interest  is  to  be  calculated  by  the  Paymaster. 

The  direction  in  the  Schedule  above  to  pay  "  costs  to  be  taxed  "  will 
include  residue  of  the  exors  costs  (if  any). 


3.  Assets  deficient — Apportionment  by  Certifi/xite. 

And  it  appearing  that  the  assets  of  the  above-named  testator  [or 
intestate]  will  not  be  sufficient  for  the  payment  of  his  debts  and 
funeral  expenses  in  full :  Tax  the  costs  of  the  Pit  and  Deft  of  this 
action  as  between  solr  and  client,  including  in  the  costs  of  the  Deft 
any  charges  and  expenses  properly  incurred  by  him,  &c.  [see  Form  1, 
sup.] ;  And  it  is  ordered  that  the  residue  of  the  funds  mentioned  in 
the  Schedule  hereto,  after  payment  thereout  of  the  said  costs,  be 
apportioned  among  the  creditors  named  in  the  Master's  said  certificate 
rateably  in  proportion  to  the  amounts  thereby  certified  to  be  due 
to  them  respectively ;  and  that  the  amounts  so  apportioned  after 
deducting  therefrom  income  tax  (if  any)  and  the  names  of  the  persons 
to  whom  such  amounts  are  payable,  and  the  total  amount  of  such 
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income  tax  (if  any)  be  certified.  And  it  is  ordered  that  the  funds  in 
Court  be  dealt  with  as  directed  in  the  schedule  hereto. — Liberty 
to  apply. 

Payment  Schedule. 

In  the  High  Court  of  Justice,         Date  of  Order,  5th  August,  1900. 
Chancery  Division. 

Re  Smith,  Jones  v.  S.    1889.    S.  2003. 

Ledger  Credit :  As  above. 

Funds  in  Court :  £1200  Consols  ; 

£58  Money  on  Deposit ; 
£32  Cash. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  tlie  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Sell  Consols 

£    ».     d. 

£      s.  d. 
1200   0    0 

Out  of  proceeds,  money  on  deposit, 
cash  and  interest — 

Pay  coats  to  be  taxed  under 
this  Order. 

Out  of  residue. 

Pay  income  tax  (if  any)  to  be 
certified. 

Pay  sums  to  be  apportioned 
to   creditors  by   Master's 
certificate  to  the  persons 
to  whom  such  sums  shall 
be  certified  to  be  payable. 

It  is  the  more  usual  practice  to  order  an  apportionment  without  a  fresh 
certificate :  see  Form  4,  infra. 

Where  it  is  doubtful  whether  the  assets  are  sufficient,  the  order  should  be 
in  the  alternative.  If  it  be  doubtful  whether  there  will  be  sufficient  to  pay 
the  costs  of  all  parties,  the  costs  of  the  exor  or  admor  will  be  provided  for  in 
priority. 

For  order  where  an  ample  fund  was  realized  by  the  Pit's  diligence,  to  tax 
his  costs  as  between  party  and  party,  and  also  as  between  solr  and  client, 
and  ascertain  the  difference,  the  former  to  be  paid  from  the  general  fund, 
the  difference  out  of  a  fund  to  be  carried  over  equal  in  amount  to  the  debts, 
and  the  residue  of  such  fund  to  be  apportioned  among  the  creditors,  see 
Stanton  v.  Hatfield,  1  Ke.  362  ;  followed  in  principle  in  Ooldsmith  v.  Russell, 
6  D.  M.  &  G.  556. 

For  form  of  affidavit  verifying  an  apportionment,  see  D.  C.  F.  623,  624. 


4.  Assets  deficient — Apportiontnent  without  certificate. 

And  it  appearing  that  the  assets  of  the  above-named  testator  [or 
intestate]  A.  will  not  be  suificient  for  payment  of  his  debts  and 
funeral  expenses  in  full ;  Direction  to  tax  costs  [Form  1,  sup.] ; 
And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed 
in  the  schedule  hereto. 


SECT.  iii.J     Creditor's  Action — Further  Consideration. 

Payment  Schedule. 

In  the  High  Court  of  Justice,  Date  of  Order,  23rd  July,  1897. 

Chancery  Division. 

Re  Lacy,  Willelt  v.  Cazcnove.     1896.    L.  1197. 
Ledger  Credit :  As  above. 
Funds  in  Court :   £350  :  15s.  Gd.  Cash. 
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Particulars  of  Payments,  Transfers, 

Payees  and  Trans- 

Amounts. 

or  other  operations  to  be  carried 

ferees  or  1  itles  of 

out  by  tlie  P,iymaster. 

separate  Accounts. 

Money. 

Securities. 

£     .-,.     d. 

£    s.     d. 

Pay  costs   to    be   taxed   under 

this  order. 

{If  so)  Pay  certified  amount  of 

income  tax. 

Pay  residue  to  creditors  named 

in  second  column  rateably  in 

proportion  to  the  amounts  set 

opposite   to    their    names    in 

this  column  (and  if  so)  no  part 

being  in  respect  of  interest — 

£    s.    d. 

27  18     8  

Messrs.  F.  R.  &  Co., 
of—. 

43  18    0  

M.  A.  vS.,  of—,  mar- 
ried woman. 

27    7     6  

ThePltW.W.,of— . 

13    0  

Messrs.  M.,  of  — . . 

15    0    0  

A.  S.,of — .married 
woman. 

2     7  11   

W.  I.,  of  — 

1740  14    9  

The  M.   L.   &    E. 
Co.,  Ld.,  of  — . 

6  16    0  

The  P.  of  W.  Laun- 
dry, of  — . 

—Re  Lacy,  Willett  v.  Cazenove,  23  July,  1897,  B.  1539. 


5.  Payment  of  Letts  hy  Representative  out  of  Residue  after  Payment 

of  Costs, 

Ordee  that  the  Deft  D.  do  within  —  days  after  the  date  of  the 
taxing  master's  certificate,  out  of  the  residue  of  the  balance  of  £ — 
certified  to  be  due  from  him  in  respect  of  the  personal  estate  of  the 
testator  [or  intestate],  pay  to  the  creditors  named  in  the  first  schedule 
to  the  Master's  certificate,  dated  &c.,  the  amounts  certified  to  be  due 
to  them  as  creditors  of  the  testator  [or  intestate],  with  subsequent 
interest  at  such  rates  of  interest  as  the  same  respectively  carry, 
from  the  &c.,  the  date  of  the  Master's  said  certificate.— See  Re 
Gledsianes,  G.  v.  Croyden,  V.-C.  M.,  29  April,  1874,  A.  1033. 

If  thefund  is  ample,the  debts  maybe  paid  at  once,and  the  amounts  stated 
in  a  schedule. 
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6.  Costs  taxed  as  between  Solicitor  and  CUent  and  as  between  Party 

and  Pa/rty — Decla/ration  that  Difference  is  Payable  to  the  Pit 

if  Estate  insolvent, 

"  Refer  to  taxing  master  to  tax  as  between  solr  and  client  and 

also  as  between  party  and  party  the  costs  of  the  Pit  of  this  action, 

and  the  taxing  master  is  to  certify  the  amount  of  the  said  costs  and 

the  difference  between  the  said  party  and  party  and  solr  and  client 

costs,  and  the  Judge  doth  declare  that  the  difierence  to  be  so  certified 

is  payable  to  the  Pit  in  case  the  testator's  real  and  personal  estate 

shall  be  insufficient  after  payment  of  the  costs  of  the  Deft  (hereinafter 

directed  to  be  taxed)  and  the  aforesaid  party  and  party  costs  of  the 

Pit  for  the  payment  of  the  testator's  debts  in  full "  :  Re  Hartley, 

Hartley  v.  Hartley,  Joyce,  J.,  at  Chambers,  3  March,  1903,  A.  314. 

7.  Executor  to  make  a  Dividend. 
Oeder  that  the  Deft  B.  [exor]  do  within  &c.  [Form  5,  sup.],  pay 
to  the  several  creditors  of  &c.,  named  in  the  schedule  to  the  Master's 
certificate,  dated  &c.,  a  dividend  of  6s.  6fl!.  in  the  pound  on  the 
amounts  certified  to  be  due  to  them  as  creditors  of  the  testator. 

8.  Return  of  Stamp  Duty. 
Order  that  the  Deft  be  at  liberty  to  apply  to  the  Commis  of  Inland 
Revenue  for  a  return  of  stamp  duty  paid  in  excess  on  the  probate 
of  the  testator's  will,  the  Deft  by  his  solr  undertaking  to  apportion 
the  amount  to  be  received  by  him,  after  deducting  his  costs,  charges, 
and  expenses  of  receiving  and  of  distributiug  the  same  among  the 
creditors  of  the  testator  named  in  the  schedule  hereto  [or  in  the 
Master's  certificate,  dated  &o.],  rateably  in  proportion  to  the  amounts 
due  to  them,  and  to  pay  the  same  accordingly. — Harper  v.  Brown, 
V.-C.  H.  at  Chambers,  3  July,  1875,  A.  2089. 

This  direction  is  necessary  in  all  cases,  as  the  commrs  refuse  to  allow  any 
return  of  duty  unless  the  whole  amount  on  which  it  is  claimed  has  been 
actually  paid  over.    As  to  estate  duty,  v.  sup.  p.  1366. 

9.  Executor  to  apportion  outstanding  Estate  among  Creditors. 

And  it  is  ordered  that  such  outstanding  personal  estate,  as  and 
when  the  same  shall  be  got  in,  be  apportioned  by  the  Deft  rateably 
among  and  paid  to  the  creditors  named  ia  the  first  schedule  to  the 
Master's  certificate,  dated  &c. — Re  Hooper,  H.  v.  Mansfield,  V.-C.  M. 
at  Chambers,  7  July,  1875,  A.  1778. 

10.  Accourtt  of  Personal  Estate  {and  Rents)  carried  on. 
Order  that  the  accounts  of  the  testator's  [or  intestate's]  personal 
estate  [If  so,  and  of  the  rents  and  profits  of  his  real  estates] 
directed  by  the  judgment  be  carried  on  from  the  foot  of  the  account 
(accounts)  marked  &c.,  referred  to  ia  the  Master's  certificate  [or 
it  is  ordered  that  the  accounts  directed  by  the  said  judgment  and 
numbered  &c.  be  continued]. 
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11.  Deficiency  to  he  raised  by  Mortgage  or  Sale,  and  applied. 

It  appearing  by  the  Master's  certificate,  dated  &c.,  that  the  personal 
estate  of  the  testator  is  insufficient  for  payment  of  his  debts  and 
funeral  expenses,  and  the  costs  of  this  action,  tax  the  costs  of  the 
Pit  and  Deft  of  this  action,  as  between  solr  and  client ;  Order  that 
subsequent  interest  be  computed  on  the  debts  of  the  testator  men- 
tioned in  the  schedule  to  the  Master's  certificate,  dated  &c.,  at  the 
respective  rates  already  certified  therein  [or  at  the  rate  of  4  p.  c. 
per  ann.]  froi3  the  foot  of  the  said  certificate  to  the  day  for  payment ; 
And  it  is  ordered  that  the  amounts  due  to  the  several  creditors 
therein  named  for  principal  and  interest  in  respect  of  their  debts, 
after  deducting  income  tax,  it  any,  and  the  total  amount  thereof, 
and  of  the  iacome  tax,  if  any,  be  certified ;  And  it  is  ordered  that 
for  the  purpose  of  providing  for  payment  of  such  debts,  interest, 
and  costs,  such  a  sum  as  the  Judge  shall  direct  be  raised  by  mortgage 
or  sale  of  a  sufficient  part  of  the  testator's  real  estate  mentioned  in  the 
schedule  to  the  said  certificate,  or  if  necessary  the  whole  thereof, 
with  the  approbation  of  the  Judge,  And  in  case  the  same  shall 
be  raised  by  mortgage,  such  mortgage  to  be  settled  by  the  Judge, 
and  executed  by  such  parties  as  the  Judge  shall  direct ;  And 
it  is  ordered  that  A.,  the  tenant  for  life  of  the  said  estate  [and 
the  tenant  for  life  thereof  for  the  time  being,  or  C.  and  D.,  the 
trustees]  under  the  will  of  the  testator  [or  the  person  or  persons  for  the 
time  being  entitled  to  the  receipt  of  the  rents  and  profits  of  the  said 
estate],  do  keep  down  the  interest  of  such  mortgage ;  And  it  is 
ordered  that  the  mortgagee  or  mortgagees  be  at  liberty  to  lodge  the 
money  to  be  raised  by  such  mortgage  in  Court,  as  directed  in  the 
lodgment  part  of  the  schedule  hereto,  the  name  or  names  of  such 
mortgagee  or  mortgagees  and  the  amount  so  to  be  lodged  to  be 
certified  by  the  Master.  And  in  case  the  same  shall  be  raised  by 
sale,  the  money  to  arise  by  such  sale  is  to  be  paid  into  Court  to 
the  credit  of  &c.  [In  case  of  mortgage  add,  And  it  is  ordered  that  the 
funds  so  to  be  lodged  be  dealt  with  as  directed  in  the  schedule  hereto]. 

Lodgment  and  Payment  Schedule. 
In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  ,  19     . 

Tompsettv.Harmer.    1871.    T.  1001. 
Ledger  Credit.    As  above. 

I. — Lodgment. 


Particulars  of  IHrnds  to  be  lodged. 

Person  to  make  the 
lodgment. 

Amounts. 

Money. 

Securities. 

Money  directed  by  this  order  to 
be  raised   by  mortgage,  and 
certified  by  the  Master, 

Mortgagee  or  mort- 
gagees     to      be 
named  in  Master's 
certificate. 

£    *.     d. 
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//. — Payment. 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  above. 


Particulars  ol  Payments,  Trtmsfere, 
or  otlier  operations  to  be  carried 

Payees  and  Trans- 
ferees, or  Titles  of 
separate  Accounts. 

Amounts. 

out  by  the  Pjiymaster. 

Money. 

Securities. 

Upon  the  execution  of  the  inden- 
ture of  mortgage  in  this  order 
mentioned     by    such    parties 
thereto    as    the    Judge    shall 
direct  being  certified — 

Pay  costs  to  be  taxed  under 

this  order. 
Pay  amoimts  certified  to  be 
due  to  creditors  together 
with   interest   thereon   at 
4  p.  c.  per  ann.  from  — 
day  of  —  as  under — 
£120 :7«.   Gd.   with   in- 
terest on  £100  as  above 
£220 :  Us.  Gd.  with  in- 
terest on  £200  as  above 
£330  :  15s.  Gd.  with  in- 
terest on  £300  as  above 
Pay  certified  amount  of  in- 
come tax  (i.e.  tax  certified 
to  have  been  deducted  from 
interest    certified     by     the 
Master),  and  see  note,  p. 
1 393,  as  to  tax  on  svhseqvent 
interest. 

A.B.  of  &c. 
C.  D.  of  &c. 
E.  ]?.  of  &c. 

£     s..  d. 

£     s.     d. 

— Adapted  from  Tompsett  v.   Fanner,  V.-C.   B.,   22  July,   1871, 
B.  2548. 

For  forms  of  application,  see  D.  C.  F.  620  et  seq. 

In  practice  an  order  directing  a  mortgage,  as  in  Form  11,  will  be  thus 
worked  out :  subsequent  interest  will  be  computed  on  the  debts ;  and 
the  costs  will  be  taxed  by  anticipation,  and  certified  ;  the  total  amount  to 
be  raised  having  been  thus  ascertained,  the  draft  of  the  mortgage  for 
securing  the  same  will  be  settled  at  Chambers,  and  the  engrossment  will  be 
signed  by  the  Master,  who  will  certify  the  amount  to  be  paid  in  and  the 
name  of  the  mortgagee  (Form  11,  sup.) ;  the  mortgagee  will  then  pay  the 
amount  into  Court,  and  on  such  payment  being  made  the  mortgage  will  be 
executed  by  the  parties  ;  the  Master  will  then  make  a  certificate  of  the 
execution  of  the  mortgage,  and  on  such  certificate  being  produced  to  the 
Paymaster,  he  will  act  on  the  directions  in  the  Schedule.  The  costs  of 
the  mortgage  will  be  taxed  as  part  of  the  costs  of  action,  and  included  in 
the  taxation  without  any  express  direction.  The  costs  of  the  mortgagee 
should  be  included  in  the  costs  of  the  Pit  or  other  party  having  the  conduct 
of  the  action. 

Sometimes  the  mortgagee  pays  the  amount  into  Court  under  a  second 
order  obtained  at  Chambers  instead  of  under  a  certificate.  But  the  course 
indicated  above  is  more  convenient. 


SECT,  m.]      Creditor  s  Action — Further  ConKideralimi.  1399 

12.  Claim  of  Secured  Creditor  to  prove  for  Difference  between 
Amount   realized   and    Valuation   of  Security   Allowed. 

The  securities  respectively  valued  by  A.  S.  J.  at  £360,  by  E.  W. 
L.  M.  at  £50,  and  by  J.  C.  C.  and  H.  F.  Y.  at  £100,  as  appears  l)y  the 
Master's  said  certificate  liaving  beeu  sold  lor  £147  :  Is.  9d.,  £24  :  12s., 
and  £71  :  15s.  respectively.  It  is  ordered  that  the  said  A.  S.  J., 
E.  M.  (the  L.  P.  R.  of  E.  W.  L.  M.)  and  J.  0.  C.  and  H.  F.  Y.  be 
allowed  as  creditors  of  the  testator  for  the  respective  amounts  of 
£1098  :  17s.  Id.,  £90  :  19s.  &d.,  and  £326  :  Is.  id.  in  lieu  of  the  amounts 
already  allowed  to  them  respectively.  And  it  is  ordered  that  there 
be  paid  to  the  said  A.  S.  J.,  E.  M.  and  J.  C.  C.  and  H.  F.  Y.  respect- 
ively, the  sums  of  £141  :  18s.  lOd.,  £16  :  18s.  8d.,  and  £18  :  16s.  8a!., 
being  a  dividend  at  the  rate  of  13s.  id.  in  the  pound  on  the  respective 
sums  of  £212  :  18s.  3d.,  £25  :  8s.,  and  £28  :  5s.,  being  the  respective 
increases  in  the  amounts  of  their  said  debts  upon  which  they  have  not 
received  any  dividend. — ^Directions  for  payment  out  of  the  funds  in 
Court. — See  Re  GraJiam,  Baldwin  v.  Graham,  Joyce,  J.,  at  Chambers, 
5  May,  1910,  A.  433. 


13.  Proof  of  Debt — Mortgage  by  Tenants  in  Common — Joint  and 
Several  Covenant — Payment  by  one  Co-Debtor  in  excess  of 
Share  of  Debt — Proof  against  Estate  of  other  Co-Debtor  and 
Declaration  of  Charge. 

It  appearing  that  W.  H.  and  the  testator  J.  A.  being  tenants  in 
common  in  fee  simple  in  equal  shares  of  "  Blackacre  "  mortgaged 
the  same  to  secure  £4500  and  interest,  and  entered  into  a  joint  and 
several  covenant  to  pay  and  that  such  security  is  now  vested  in  the 
Pit.  And  it  appearing  that  the  said  W.  H.  had  paid  to  the  Pit 
£1914  :  18s.  8d.  on  account  of  the  claim  of  the  Pit  under  the  said 
covenant  and  the  Pit  having  valued  his  security  on  the  testator's 
moiety  of  Blackacre  at  £1750.  Declare  that  the  Pit  ought  to  be 
considered  a  secured  creditor  on  the  moiety  of  the  testator  for  such 
part  only  of  the  sum  of  £1750  (for  which  but  for  the  payment  of 
£1914  ;  18s.  8d.  he  would  have  been  entitled  to  value  his  security 
on  the  testator's  moiety)  as  will  amount  to  the  total  principal  interest 
and  costs  due  or  to  accrue  due  to  him  on  the  said  mortgage  after 
deducting  the  said  £1514  :  18s.  8d.  and  £1750  the  value  of  the  moiety 
of  the  said  W.  H.  And  it  is  ordered  that  the  sum  for  which  the  Pit 
ought  to  be  considered  a  secured  creditor  be  certified.  And  Declare 
that  the  said  W.  H.  ought  to  be  considered  a  creditor  on  the  last 
mentioned  moiety  for  the  difference  between  the  £1750  and  the  sum 
to  be  so  certified,  but  subject. to  the  said  security  tliorein  of  the  Pit. 
And  it  is  ordered  that  the  sum  for  which  the  said  W.  H.  ought 
to  be  considered  a  secured  creditor  be  certified.     Declare  that  the 
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said  W.  H.  is  entitled  to  prove  for  the  difierence  between  the  said 
sum  of  £1914  :  18s.  8d.  and  the  sum  to  be  so  certified  as  last  aforesaid, 
but  that  he  is  not  entitled  to  recover  thereout  more  than  one  moiety 
of  such  difierence.  And  it  is  ordered  that  the  amount  of  such 
difierence  be  certified. — See  Re  Atkinson,  Procter  v.  Atkinson, 
Kekewich,  J.,  at  Chambers,  21  May,  1903,  A.  2186. 

In  the  above  form  the  facts  immaterial  to  the  points  in  the  heading  have 
been  omitted  the  order  having  been  made  under  the  following  circumstances : 
— W.  H.  was  dead  and  his  estate  was  also  being  administered,  and  the 
payment  of  £1914  18«.  ^d.  had  in  fact  been  paid  out  of  Court  to  the  Pit 
by  way  of  dividend  on  his  claim  against  W.  H.'s  estate. 


14.  Raising  Debts  charged  on  five  Separate  Properties  which  had 
already  been  paid  out  of  one  Property. 

It  appearing  that  the  personal  estate  of  the  testator  is  insufficient 
by  £5625  to  provide  for  the  debts  &c.,  charged  by  the  testator  on 
his  real  estate,  and  such  sum  having  been  provided  and  applied  in 
making  good  such  deficiency  out  of  the  proceeds  of  sale  of  part  of 
his  real  estate  under  the  order  dated  &c.,  in  G.  v.  G.  {partition  action), 
and  this  Court  being  of  opinion  that  such  sum  should  be  apportioned 
on  the  real  estate  as  follows :  £A  to  Blackacre,  £B  to  Whiteacre  &c. 
Doth  declare  that  £A  with  interest  &c.,  is  chargeable  on  Blackacre 
and  ought  to  be  raised  and  paid  into  Court  as  hereinafter  mentioned 
And  Declare  that  £B  with  interest  &c.,  is  chargeable  on  Whiteacre 
{Similar  directions  as  to  Greenacre  chargeable  with  £0.)  Tax  costs  &c. 
Declare  that  costs  when  taxed  ought  to  be  borne  by  the  said  several 
hereditaments  in  the  same  respective  proportions  that  the  said  sums 
of  £A,  £B  and  £C  respectively  bear  to  the  said  sum  of  £5625.  And 
the  taxing  master  is  to  certify  the  amounts  of  such  respective  pro- 
portions and  persons  by  whom  the  same  are  to  be  lodged  in  respect 
of  the  costs  apportioned  to  the  said  sums  of  £B  and  £C. — Order  for 
lodgment  by  parties  of  costs  apportioned  in  respect  of  £B  and  £C, 
and  for  the  purpose  of  providing  £A  and  costs  of  the  mortgage  or 
mortgages  next  hereinafter  directed. — Usual  directions  for  raising 
same  by  mortgage  of  Blackacre  with  the  approbation  of  the  Judge 
[Form  11,  sup.].  Liberty  to  efiect  separate  mortgages  for  (1) 
Principal  and  iaterest,  (2)  Costs. — Liberty  to  respective  mortgagees 
to  lodge  mortgage  money  in  Court  as  directed  in  Schedules  III.  and 
IV.  respectively — names  of  mortgagees  and  amounts  to  be  respec- 
tively certified — Master  to  certify  separately  amounts  to  be  lodged 
for  (1)  Principal  and  interest,  (2)  Costs  of  action,  (3)  costs  of  mortgage, 
and  (4)  the  persons  to  whom  such  costs  of  action  and  costs  of 
mortgage  are  respectively  payable. — ;Deal  with  funds  to  be  lodged 
as  directed  in  the  said  schedules. 
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Lodgment  and  Payment  Schedule  III. 

In  the  High  Court  of  Justice. 

Chancery  Division.  Date  of  Order,  ith  November,  1907. 

Title  of  Cause  or  Matter  :  Re  F.  G.  v.  B.    1903.    F.  1710. 

Ledger  Credit.    As  above  "  Costs  Account." 

7. — Lodgment. 
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Particulars  of  Funds  to  be  lodged 
to  the  Account  of  the  Paymaster- 
General. 


Cash  (amount  to  be  certified  by 

the  taxing  master) 
Cash  (amount  to  be  certified  by 

the  taxing  master) 
Cash  directed  by  this  order  to  be 

raised  for  costs  by  mortgage  of 

Blackaore  to  be  certified 


Person  to  make  the 
Lodgment. 


The  Plaintifi 

The  Defendant 

The  person  or  per- 
sons to  be  named 
in  the  Master's 
certificate. 


Amounts. 


Money.        Securities. 


£    s.    d. 


£    s.    d. 


II. — Payment. 
Funds  to  be  dealt  with.    Funds  to  be  lodged  as  above. 


Particulars  of  Payments,  Transfers. 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 

Payees,  Transferees, 

or  Titles  of  separate 

Accounts. 

Amounts. 

Money. 

Securities. 

Out  of  cash  to  be  lodged  by  Pit. 

Pay  costs  to  be  taxed  under  this 
order    and     apportioned     to 
Whiteacre 

Out  of  cash  to  be  lodged  by  Deft. 

Pay  costs  to  be  taxed  under  this 
order     and     apportioned     to 
Greenacre 

Upon  the  execution  of   the   in- 
denture or  indentures  of  mort- 
gage for  costs  as  in  this  order 
mentioned  by  such  parties  as 
the  Judge  shall  direct  being 
certified 

Out   of   cash  to   be   raised    by 

■  mortgage  of  Blaokacre 

Pay  sums  to  be  apportioned  to 
the    persons    or    firms  to  be 
namedinthe  master'scertificate 

£    s.    d. 

£      8.      d. 
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Lodgment  and  Payment  Schedule  IV. 

Date  of  Order,  4th  November,   1907. 

Title  of  Cause  or  Matter  :   Re  F.  G.  G.  v.  B.    1903.    F.  1710. 

Ledger  Credit.    As  above  "  Proportion  of  debt  of  Testator  charged 
upon  hereditaments  known  as  Blackacre." 

/. — Lodgment. 


Particulars,  etc. 

Person  to  make 
Lodgment. 

Amounts. 

Money. 

Securities. 

Money  to  be  raised  by  mortgage 
amount  and  names  to  be  certi- 
fied 

Person  or  persons 
to  be  named  in 
master's  eertifl- 
cate. 

II. — Payment. 


Particulars,  etc. 

Payees,  etc. 

Amounts. 

Money. 

Securities. 

Upon  the  execution  of  the  in- 
denture or  indentures  o£  mort- 
gage for  principal  and  interest 
in  this  order  mentioned  by  such 
parties  as  the  Judge  shall  durect 
being  certified 

Pay  costs  of  mortgage  or  mort- 
gages to  be  certified  by  the 
master 

Carry  over  residue  to  ledger  credit 
mentioned  in  second  column 

a.  V.  <?.,  1903,  G. 
2233,  etc. 

— Re  Foster  Greenwood  v.  Beaver,  Kekewich,  J.,  4th  Nov.  1907,  A.  1197. 

There  were  in  this  ease  five  sets  of  properties  all  charged  with  the  debts, 
one  set  had  been  sold  in  a  partition  action,  and  the  whole  of  the  debts  had 
been  paid  out  of  the  proceeds.  The  above  order  in  fact  provided  for  carry- 
ing over  to  the  credit  of  the  partition  action  shares  of  the  debts  apportioned 
to  the  other  four  sets  of  properties.  The  Court  adopted  an  apportionment 
which  had  been  made  many  years  previously,  and  acted  upon  by  the  parties 
sui  juris.  For  the  purposes  of  this  precedent  no  notice  has  been  taken 
of  these  matters  and  the  formal  parts  of  the  order  have  been  omitted. 


NOTES. 
FOEM   OF   OEDEB. 

It  is  not  necessary  to  direct  the  amount  of  subsequent  interest  to  be  veri- 
fied by  affidavit ;  if  the  Paymaster  requires  an  affidavit  he  will  call  for  it : 
S.  C.  P.  R.  r.  96. 

If  there  be  any  surplus,  it  should  be  carried  to  the  account  of  the  persons 
interested  in  the  estate,  subject  to  duty,  or  if  the  Court  think  fit,  paid  to  the 
legal  pers.  represve.  The  debts  and  costs  may  be  raised  by  separate  sales, 
and  either  of  them  first,  if  the  assets  are  ample. 

For  notes  as  to  the  mode  of  dealing  with  funds  in  Court,  and  the  form  of 
order  to  be  acted  upon  by  the  paymaster,  v.  Chap.  XVI.,  Vol.  I.  p.  196 
et  seq.  "  Lodgment  and  Payment  of  Funds." 

SUBSEQUENT  INTEEEST. 

It  was  formerly  held  that  iiiterest,  when  computed,  became  principal,  and 
would  carry  interest :  see  Bacon  v.  Clark,  1  P.  Wms.  480 ;  but  afterwards 
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no  interest  was  given  on  interest  reported  due  except  in  the  case  of  a 
mortgage  :  Turner  v.  T.,  1  Jac.  &  W.  47  ;  Perhyns  v.  Baynlon,  1  Bro.  C.  C. 
674 ;  and  see  Brown  v.  Barkham,  Butler  v.  Duncomb,  1  P.  Wrus.  653,  453  ; 
Astley  V.  Powis,  1  Ves.  495. 

For  the  general  rules  as  to  what  debts  carry  interest,  v.  sup.  p.  1342  ;  and 
as  to  allowing  interest  on  debts  proved  in  admon  suits,  sup.  p.  1369. 
.  Subsequent  interest  is  not  allowed  on  sums  ordered  to  be  paid  but  left  in 
Court  by  the  neglect  of  the  creditor ;  but  is  allowed  as  against  funds  subse- 
quently coming  in  on  balances  remaining  due  after  the  original  funds  had 
been  distributed  :  Ashley  v.  A.,  1  Ch.  D.  243  ;  4  Ch.  D.  757,  C.  A. 

Where  creditors  cannot  be  found,  a  sum  representing  their  debts,  with 
interest  to  the  date  of  oarrjdng  over,  may  be  carried  over  and  retained  in 
Court,  the  residue  of  the  fund  being  fully  administered  :  Macalpin  v.  Mac- 
donald,  59  L.  J.  Ch.  231,  232  ;  62  L.  T.  541,  where  see  form  of  order. 

MODE    or  PAYMENT. 

The  Pit's  solr  is  bound  to  attend  at  the  Pay  Office  with  the  order  and 
Master's  certificate,  on  payment  of  the  usual  fee :  Lechmere  v.  Brazier,  I 
Russ.  73 ;  and  see  Shortley  v.  Selby,  5  Madd.  447. 

A  solr  who  refused  to  produce  an  order  for  payment  to  a  married  woman 
until  he  had  been  paid  alleged  advances,  was  ordered  to  do  so  and  pay  the 
costs  of  the  motion  :  Benyon  v.  Amphlett,  Re  Sidney,  8  Jur.  N.  S.  759. 

Where  after  a  judgment  in  a  creditors'  suit,  a  deficient  estate  has  been 
ordered  to  be  apportioned  among  certain  named  creditors  who  have  proved 
their  debts,  but  some  of  the  funds  have  remained  unclaimed  for  many 
years,  and  other  funds  have  since  accrued,  the  Court  can  only  deal  with  the 
estate  on  the  footing  of  the  original  order  for  payment.  All  the  creditors 
named  in  that  order  have  a  vested  interest  in  the  funds  then  or  subsequently 
distributable,  and  after  some  creditors  have  disappeared,  those  who  appear 
cannot  be  paid  in  full,  but  only  their  proportion  of  capital  and  interest : 
Alderson  y.  Peirie,  25  W.  R.  361,  n.  ;  Ashley  v.  A.,  1  Ch.  D.  243  ;  4  Ch.  D. 
757,  C.  A.  ;  and  see  Wheeler  v.  Gill,  19  Eq.  316  ;  Macalpin  v.  Macdonald, 
59  L.  J.  Ch.  231 ;  62  L.  T.  541. 

As  to  payment  under  powers  of  attorney,  v.  sup.  Vol.  I.  p.  228 ;  and  as 
to  payment  of  statute-barred  debts,  v.  sup.  p.  1387. 

For  the  mode  by  which  creditors  obtain  payment  of  the  sums  certified 
due  to  them,  see  Lechmere  v.  Brazier,  1  Russ.  75  ;  D.  C.  F.  936. 

COSTS   01-  ACTION — ^ASSETS   DEFICIENT. 

Though  in  Swale  v.  Milner,  6  Sim.  572,  the  costs  of  all  parties  having 
been  ordered  to  be  taxed  and  paid  from  a  fund  in  Court,  the  Court  would 
not  give  the  Defts,  the  heir  and  admor,  priority  as  to  costs,  in  Gaunt  v. 
Taylor,  2  Ha.  413,  after  a  similar  order,  priority  was  still  given  to  the  exor, 
and  this  latter  case  was  followed  in  Re  Griffith,  [1904]  1  Ch.  807  ;  and  it 
may  be  given  by  the  order :  Young  v.  Everest,  1  Russ.  &  M.  426  ;  although 
he  has  exhausted  the  assets  by  confessing  judgments  :  Sanderson  v. 
Stoddard,  23  Beav.  155. 

Where  the  assets  are  deficient  (the  costs  of  the  exors  as  between  solr  and 
client  having  been  first  provided  for  :  Henderson  v.  Dodds,  2  Eq.  532  ; 
Wetenhall  v.  Dennis,  33  Beav.  285 ;  Dodds  v.  Tuhe,  25  Ch.  D.  617  ;  Re 
Leng,  [1895]  1  Ch.  652,  C.  A.),  the  costs  of  the  Pit  creditor  and  of  tlie  Defts 
(beneficiaries)  are  taxed  between  party  and  party  and  paid  pari  passu  out 
of  the  fund,  which  is  next  applied  to  pay  Pit's  extra  costs  as  between  solr 
and  client,  and  then  the  debts :  Henderson  v.  Dodds,  sup.  ;  Ferguson  v. 
Gibson,  14  Eq.  379  ;  but  see  Tipping  v.  Power,  1  Hare,  405. 

And  the  same  rule  applies  where  the  action  is  by  a  creditor  of  a  deceased 
partner,  and  the  estate  is  sufficient  for  payment  of  separate,  but  not  of 
partnership  debts  :  Re  McRea,  Norden  v.  M.,  32  Ch.  D.  613  ;  and  where 
the  action  was  originally  commenced  by  a  legatee  or  next  of  kin,  and  the 
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creditor  subsequently  obtains  the  conduct  of  it :  Re  Bichardaon,  B.  v.  B., 
14  Ch.  D.  611. 

Ordinarily  Pit  is  only  allowed  costs  as  between  party  and  party :  Lech- 
mere  V.  Brazier,  1  Buss.  81 ;  where  the  funds  are  sufficient :  Brodie  v. 
Bolton,  3  My.  &  K.  168  ;  unless  under  special  circumstances  :  Stanton  v. 
Hatfield,  and  other  oases,  sup.  ;  but  where  they  are  deficient,  costs  are 
usually  giyen  as  between  solr  and  client :  Hood  v.  Wilson,  2  Euss.  &  M.  687  ; 
Barker  v.  Wardle,  1  My.  &  K.  818  ;  Tootal  y.  Spicer,  4,  Sim.  510 ;  Sutton  v. 
Doggett,  3  Beav.  9  ;  Henderson  v.  Dodds,  2  Eq.  632  ;  Be  Bichardson,  B.  v. 
B.,  14  Ch.  D.  611 ;  Be  McBae,  32  Ch.  D.  613  (Pit  separate  creditor,  and 
assets  insufficient  to  pay  joint  creditors  of  testator's  firm). 

The  leaning  of  the  Court  is  to  give  the  Pit  in  a  creditors'  action  his  costs 
as  far  as  may  be,  provided  there  are  assets  :  Abell  v.  Screech,  10  Ves.  358  ; 
and  the  costs  of  administering  the  estate,  whether  in  or  out  of  Court  are  a 
first  charge  on  it :  Loomes  v.  Stotherd,  1  S.  &  S.  461 ;  and  rank  before  costs 
of  probate  litigation  :  Major  v.  M.,  2  Drew.  281 ;  Be  Mayhew,  Bowles  v.  M., 
5  Ch.  D.  596,  C.  A. ;  and  see  Adames  v.  Hallett,  6  Eq.  468  ;  Hare  v.  Bose, 
2  Ves.  558. 

In  Stanton  v.  Hatfield,  1  Keen,  358,  et  sup.  p.  1394,  the  assets  being 
mainly  realized  by  Pit's  diligence,  and  more  than  paying  debts,  his  costs, 
as  between  party  and  party,  were  paid  out  of  the  assets,  and  his  extra  costs 
by  the  other  creditors  pro  rata.  As  to  contribution,  see  S.  O.  ;  and  see 
Goldsmith  v.  Bussell,  5  D.  M.  &  G.  556,  in  which  the  principle  of  this  case 
was  followed :  Adames  v.  Hallett,  6  Eq.  468  ;  and  the  Court  would  not  let 
the  other  parties  carry  ofE  a  fund  realized  by  Pit,  though  his  claim  failed, 
without  defraying  his  costs  :    Wedgwood  v.  Adams,  8  Beav.  108,  104,  n. 

A  creditor  suing,  in  spite  of  full  information  of  no  assets  to  meet  his  debt, 
will  be  ordered  to  pay  costs  of  action :  King  v.  Bryant,  4  Beav.  460 ; 
Fuller  V.  Qreen,  24  Beav.  217  ;  and  in  a  creditor's  action,  it  being  found 
there  were  no  assets.  Pit  had  to  pay  costs,  as  between  party  and  party : 
BUTce  V.  Simpson,  V.-C.  W.,  14  July,  1854 ;  Reg.  Min.  210.  There  being 
no  assets  unadministered,  the  bill  was  dismissed,  but  not  with  costs,  the 
account  given  by  the  answer  not  being  confirmed  by  the  report :  Bobinson 
V.  Elliott,  1  Russ.  599  ;  and  where  the  Pit,  a  simple  contract  creditor,  did 
not  know  the  state  of  the  assets  he  was  entitled  to  his  costs,  though  there 
was  not  enough  to  pay  specialty  debts  :  Larhins  v.  Paxton,  2  My.  &  K.  320 ; 

As  to  costs  in  suits  for  general  admon  when  the  assets  are  deficient, 
V.  inf.  p.  1448. 

INSOLVENT  ESTATE. 

By  the  Jud.  Act,  1875  (38  &  39  V.  c.  77),  s.  10  (substituted  for  Jud.  Act, 
1873,  s.  25  (1)),  "in  the  admon  by  the  Court  of  the  assets  of  any  person 
who  may  die  after  the  commencement  of  this  Act  "  (Nov.  1st,  1875),  "  and 
whose  estate  may  prove  to  be  insufficient  for  the  payment  in  full  of  his 
debts  and  liabihties,  and  in  the  winding-up  of  any  co.  under  the  Cos.  Acts, 
1862  and  1867,  whose  assets  may  prove  to  be  insufficient  for  the  payment 
of  its  debts  and  liabilities  and  the  costs  of  winding-up,  the  same  rules 
shall  prevail  and  be  observed  as  to  the  respective  rights  of  secvired  and 
unsecured  creditors,  and  as  to  debts  and  liabiUties  provable,  and  as  to  the 
valuation  of  annuities  and  future  and  contingent  liabilities  respectively, 
as  may  be  in  force  for  the  time  being  under  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bankrupt ;  and  all  persons  who 
in  any  such  case  would  be  entitled  to  prove  for  and  receive  dividends  out 
of  the  estate  of  any  such  deceased  person,  or  out  of  the  assets  of  any  such 
CO.,  may  come  in  under  the  decree  or  order  for  the  admon  of  such  estate, 
or  under  the  winding-up  of  such  oo.,  and  make  such  claims  against  the 
same  as  they  may  respectively  be  entitled  to  by  virtue  of  this  Act." 

The  section  is  not  retrospective :  Sherwin  v,  Selkirk,  12  Ch.  D.  68 ;  Be 
Joseph  Suche  &  Co.,  I  Ch.  P.  48. 
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The  words  "  prove  to  be  "  insufficient  mean  only  that  there  is  good 
reason  to  believe  that  the  estate  will  turn  out  to  be  insolvent :  Be  Hopkins, 
Williams  v.  H.,  18  Ch.  D.  370,  C.  A. 

In  Re  Smith,  Qreen  v.  S.,  22  Ch.  D.  586,  the  Court,  before  applying  the 
rules  in  bankruptcy  to  the  admon  of  an  estate,  directed  an  inquiry  whether 
the  estate  was  insolvent. 

The  section  applies  to  an  estate  of  a  deceased  person  which  is  sufficient 
for  payment  in  full  of  his  debts  and  liabilities  apart  from  the  costs  of  admon, 
but  becomes  insufficient  by  reason  of  such  costs :  Be  Leng,  Tarn  v. 
Emmerson,  [1895]  1  Ch.  652,  C.  A. 

As  to  right  of  a  creditor  to  come  in  and  prove  at  any  time,  see  Be  McMurdo, 
[1902]  2  Ch.  684  {supra,  p.  1380). 

As  to  the  incidence  of  income  tax  in  admon  of  an  insolvent  estate,  see 
Be  Green,  [1904]  W.  N.  73,  105. 

Application  of  Rules  in  Bankruptcy. — It  is  quite  settled  that  this 
enactment  has  introduced  into  the  admon  of  insolvent  estates  only  some 
and  not  all  of  the  rules  of  bankruptcy,  and  considerable  difficulty  has  arisen 
in  determining  which  of  those  rules  apply  to  admons  :  BeHeywood,  [1897] 
2  Ch.  593,  per  Stirling,  J.  In  particular,  it  is  settled  that  the  section  does 
not  alter  or  enlarge  the  assets  to  be  administered,  although  it  varies  the 
rights  as  to  the  admon  of  them  :  Be  VEpineuil,  Tadman  v.  D'E.,  20  Ch.  D. 
217  ;  Gorringe  v.  Irwell  Syndicate,  34  Ch.  D.  128  ;  Be  Leng,  Tarn  v.  Emmer- 
son, [1895]  1  Ch.  652,  C.  A. ;  Be  WUtaher,  W.  v.  Palmer,  [1901]  1  Ch.  9, 
C.  A. ;  S.  0.,  [1900]  2  Ch.  676  ;  Hasluck  v.  Clark,  [1899]  1  Q.  B.  699,  C.  A. 

And  an  unregistered  bill  of  sale  is  not  rendered  void  as  against  the 
unsecured  creditors  of  a  deceased  insolvent :  Be  D'Epineuil,  Tadman  v. 
D'E.,  20  Ch.  D.  217. 

The  sections  of  the  Bankruptcy  Act,  1883,  relating  to  debts  and  liabilities 
provable  are  sects.  37  (as  to  the  description  of  debts  provable),  38  (as  to 
mutual  dealings  and  set-off,  v.  sup.  pp.  1321,  1322),  and  39,  referring  to 
Sched.  II.  (as  to  secured  creditors). 

The  word  "  Uability  "  in  sect.  37  of  the  Act  of  1883,  includes  a  liability  Liability, 
under  a  covenant  for  the  payment  of  money  out  of  the  estate  of  the  cove-  meaning  of. 
nantor  after  his  death,  and  the  value  of  such  liability  may  be  proved  for  on 
his  bankruptcy  :  Bamett  v.  King,  [1891]  1  Ch.  4,  C.  A. ;  and  proof  by  way 
of  damages  may  be  made  in  respect  of  a  covenant  by  a  settlor  to  insure, 
though  his  life  has  become  uninsurable  :  Be  Arthur,  A.  v.  Wynne,  14  Ch.  D. 
603 ;  and  for  the  estimated  value  of  the  liability  to  future  calls  on  shares 
standing  in  the  name  of  the  deceased  :  In  re  McMahon,  Fuller  v.  McM., 
[1900]  1  Ch.  173 ;  but  no  action  will  lie  in  respect  of  damages  to  a  man's 
estate  arising  out  of  injury  to  his  person :  Pulling  v.  G.  E.  By.  Co.,  9 
Q.  B.  D.  110. 

The  drawer  of  a  dishonoured  bill  of  exchange  can  prove  against  the  Contingent 
acceptor  in  respect  of  his  contingent  liability  to  pay  damages  to  the  holder :  UabiUty. 
Be  Gillespie,  Exp.  Bobarts,  18  Q.  B.  D.  286,  C.  A. ;   16  Q.  B.  D.  702. 

Where  a  sum  is  payable  on  a  contingent  event,  which  happens  after 
judgment  and  before  certificate,  the  creditor  is  entitled  to  prove  for  the 
full  amount,  less  a  rebate  of  interest  at  4  p.  c.  for  the  period  between  the 
judgment  and  the  event :  Be  Bridges,  Hill  v.  B.,  17  Ch.  D.  342 ;  and  see 
Be  Northern  Counties  of  England  Fire  Ins.  Co.,  17  Ch.  D.  337. 

An  assignee's  liability  to  indemnify  his  assignor  for  breaches  of  covenant 
in  a  lease  may  be  proved  for  as  a  contingent  liability  in  the  absence  of  an 
order  declaring  it  to  be  a  liability  incapable  of  being  fairly  estimated : 
Hardy  v.  Fothergill,  13  App.  Ca.  351. 

A  sum  due  from  a  promoter  in  respect  of  a  secret  profit  is  a  demand  Secret  profit, 
arising  by  reason  of  contract  (see  Bankruptcy  Act,  1883,  b.  37,  sub-s.  1), 
and  therefore  provable  :   Emma  Silver  Mining  Co.  v.  Grant,  17  Ch.  D.  126. 

It  was  held  in  Be  Williams,  Jones  v.  W.,  36  Ch.  D.  373  (following  Be  Preferential 
Maggi,  20  Ch.  545 ;   yv\a(ih,  however,  was  questiQned  in  Be  Leng,  [1895]  payments. 
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1  Ch.  652,  and  treated  as  overruled  in  Re  Whitaker,  [1901]  1  Ch.  9),  that 
sect.  40  of  the  Bankruptcy  Act,  1883,  as  to  priorities  of  certain  debts,  is  not 
imported  into  admons  ;  but  it  has  recently  been  held  on  the  authority  of 
Re  Leng,  sup.,  that  the  priority  as  to  rates  and  wages  conferred  by  the 
Preferential  Payments  in  Bankruptcy  Act,  1888  (51  &  52  V.  c.  62),  s.  1, 
sub-s.  6,  and  s.  3,  applies  in  the  case  of  a  deceased  insolvent  dying  after 
the  commencement  of  the  Act  of  1888 :  Re  Heywood,  ParUngton  v.  H., 
[1897]  2  Ch.  593  ;  see  also  Re  Whitaker,  [1904]  1  Ch.  299. 

Sect.  45  of  the  Act  of  1883,  restricting  the  rights  of  creditors  under 
execution  or  attachment,  has  been  held  not  to  be  imported  :  Pratt  v.  Inman, 
43  Ch.  D.  175  ;  and  see  Hasluck  v.  Clark,  [1899]  1  Q.  B.  699,  C.  A. ;  [1898] 

2  Q.  B.  28. 

In  Re  Maggi,  20  Ch.  D.  645,  it  was  held  that  the  section  did  not  import 
sect.  32  of  the  Bankruptcy  Act,  1869,  into  the  admon  of  insolvent  estates, 
and  that,  therefore,  the  priority  of  a  creditor  who  had  recovered  judgment 
against  the  exor  (as  to  which  v.  sup.  p.  1363)  was  not  affected ;  but  this 
decision  was  questioned  in  Re  Leng,  sup.,  and  in  Re  Whitaker  was  treated  as 
overruled.  In  Re  Leng,  sup.,  it  was  held  that  the  provision  in  sect.  3  of 
the  Married  Women's  Property  Act,  1882  {v.  sup.  p.  881),  whereby  a  loan 
by  a  married  woman  to  her  husband  for  the  purposes  of  his  trade  or  business 
is  postponed  in  the  event  of  his  bankruptcy,  was  one  of  the  rules  of  bank- 
ruptcy which  is  now  imported  by  sect.  10  of  Jud.  Act,  1875,  into  the  admon 
of  insolvent  estates ;  and  in  Re  Whitaker,  sup.,  it  was  held  that  the  section 
has,  in  effect,  abrogated  the  old  rule  of  the  Court  postponing  voluntary 
debts  {v.  sup.  p.  1365),  and  that  such  debts  must  now,  as  against  an  in- 
solvent estate,  rank  equally  with  other  debts  and  be  paid  pari  passu  ; 
and  see  McGausland  v.  O'Callaghan,  [1904]  1 1.  R.  376.  The  distinction  is 
thus  drawn  between  rules  in  bankruptcy  which  augment  the  assets  and 
those  which  relate  to  the  distribution  of  the  assets,  the  former  being  held 
to  be  inapplicable  and  the  latter  to  be  applicable. 

The  statute,  for  the  purpose  of  proof,  converts  an  annuity  into  a  lump 
sum,  and  proof  must  be  for  better  or  worse  ;  and  where  a  deceased  annuitant 
had  received  a  dividend  on  her  proof,  there  could  be  no  refunding  of  excess 
of  dividends  over  the  payments  of  the  annuity  wMch  had  accrued  due  : 
Exp.  Bates,  Re  Pannell,  11  Ch.  D.  914;  distinguisliing  Exp.  Wardley, 
6  Ch.  D.  790  ;  but  where  an  annuitant,  who  had  estimated  the  value  of  her 
annuity,  died  before  any  dividend  was  paid,  the  proof  was  reduced  to  the 
amount  of  the  unpaid  instalments :  Re  Dodds,  Exp.  Prilchard,  25  Q.  B.  D. 
529  ;  and  of.  Re  Running,  [1909]  1  Ch.  276. 

An  annuity  payable  under  a  separation  deed  to  a  wife  dum  casta  is  a 
liability  capable  of  being  estimated :  Exp.  Neal,  Re  Batey,  14  Ch.  D.  579,  C.  A. 

The  rules  of  bankruptcy  under  sect.  38  appear  to  be  applicable  where 
the  estate  under  admon  is  proved  to  be  insolvent :  Re  Smith,  Green  v.  ;S., 
22  Ch.  D.  586 ;  and  see  Watkins  v.  Lindsay,  [1898]  W.  N.  22  ;  67  L.  J.  Q.  B. 
362  ;  and  that  these  rules  are  clearly  imported  into  the  winding-up  of  cos. 
see  Mersey  Steel  and  Iron  Go.  v.  Naylor,  9  App.  Ca.  434 ;  EberWs  Hotel  v. 
Jonas,  18  Q.  B.  D.  459,  C.  A. ;  Sovereign  Life  Ass.  Go.  v.  Dodd,  [1892]  1 
Q.  B.  405,  410,  411. 

Where  there  are  mutual  credits,  the  line  as  to  set-ofE  must  be  drawn,  as 
a  general  rule,  in  the  absence  of  special  circumstances,  at  the  commence- 
ment of  the  bankruptcy :  Re  Gillespie,  Exp.  Reid,  14  Q.  B.  D.  963  ;  i.e., 
at  the  date  of  the  receiving  order  and  not  that  of  the  act  of  bankruptcy  : 
Re  Daintrey,  Exp.  Mant,  [1900]  1  Q.  B.  546,  C.  A. ;  and  see  Sovereign 
Life  Ass.  Go.  v.  Dodd,  [1892]  1  Q.  B.  405,  411 ;  Palmer  v.  Day,  [1895] 
2  Q.  B.  618. 

Semble,  the  effect  of  sect.  38  of  the  Bankruptcy  Act,  1883,  is  not  to 
enlarge  the  rights  of  secured  creditors  so  as  to  enable  them  to  tack  sums  not 
secured  to  sums  secured  :  Eberle's  Hotel  v.  Jonas,  18  Q.  B.  D.  459,  C.  A. ; 
and  money  paid  to  a  solr  as  security  for  future  costs  cannot,  under  the 
section,  be  retained  by  him,  as  against  the  trustee  in  ba,nkruptcy  of  thg 
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client,  in  payment  for  professional  work  done  after  the  act  of  bankruptcy  : 
Re  Pollett,  Exp.  Minor,  [1893]  1  Q.  B.  175,  455. 

Rights  of  secured  Creditor.— The  rule  settled  by  the  case  of  Mason  v.  Proof. 
Bogg,  2  My.  &  C.  443,  450,  451  (and  see  Armstrong  v.  Storer,  14  Beav.  535, 
538,  539,  and  Tuckley  r.  Thompson,  1  J.  &  H.  126),  as  to  the  mortgagee's 
right  of  proof  against  the  general  estate,  was,  that  he  could  prove  for  the 
whole  of  his  original  debt  and  interest,  without  reference  to  what  he  could 
get  by  his  security,  but  so  as  not  to  receive  in  all  more  than  20s.  in  the 
pound.  But  now,  by  Jud.  Act,  1875,  s.  10,  sup.,  in  the  admon  by  the  Court 
of  the  assets  of  any  person  whose  estate  may  prove  to  be  insufficient  for  the 
payment  in  full  of  his  debts  and  liabilities,  the  same  rules  are  to  prevail  and 
be  observed,  as  to  the  respective  rights  of  secured  and  unsecured  creditors, 
as  may  be  in  force  for  the  time  being  under  the  law  of  bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bankrupt.  The  rule  of  the  Court, 
therefore,  is  now  assimilated  to  that  in  bankruptcy  {Re  Withernsea  Brick 
Works,  16  Ch.  D.  337  ;  Re  Whitaher,  W.  v.  Palmer,  [1901]  1  Ch.  9,  C.  A.  ; 
S.  C,  [1900]  2  Ch.  676  ;  Hasluch  v.  Clark,  [1899]  1  Q.  B.  699,  C.  A.),  under 
which  the  mortgagee,  if  he  has  realized  his  security,  can  only  prove  for  the 
balance,  or  if  he  has  not,  may  either  give  it  up  and  prove  for  the  whole  debt, 
or  state  in  his  proof  the  particulars  of  his  security,  and  the  value  at  which 
he  assesses  it,  and  prove  for  the  balance.  In  this  case,  if  the  security 
realizes  more  than  the  assessed  value,  the  creditor  must  forthwith  repay 
any  excess  of  dividend  which  he  may  have  received  ;  but  if  it  realize  less, 
he  is  entitled  to  be  paid,  out  of  any  money  for  the  time  being  available  for 
dividend,  the  amount  of  the  deficiency  of  dividend  received,  before  that 
money  is  made  appUcable  to  the  payment  of  any  future  dividend,  but  he  is  not 
to  be  entitled  to  disturb  the  distribution  of  any  dividend  already  declared. 

Until  a  secured  creditor  has  valued  or  realized  liis  security,  he  has  no  debt 
provable  in  respect  of  which  any  reserve  is  to  be  made  on  declaration  of 
dividend  :  Exp.  Good,  Re  Lee,  14  Ch.  D.  82,  C.  A.  ;  and  see  Re  Glogherry,  21 
L.  R.  Ir.  388. 

The  valuation  and  proof  may  be  amended  at  any  time  on  its  being  shown  Amendment 
to  the  satisfaction  of  the  Court  that  they  were  made  bona  fide  on  a  mistaken  of  valuation 
estimate,  or  that  the  security  has  diminished  or  increased  in  value  since  its  and  proof, 
previous  valuation.    As  to  amendment  of  proof,  see  Exp.  Bagshaw,  Re  Ker, 
13  Ch.  D.  304,  C.  A. ;  Exp.  King,  20  Eq.  273  ;  Exp.  Ashworth,  18  Eq.  705 
(under  the  Act  of  1869) ;   Re  Newlon,  Exp.  Nat.  Bk.  of  England,  [1896]  2 
Q.  B.  403  (under  the  Act  of  1883). 

A  secured  creditor  is  only  entitled  to  interest  on  the  amount  at  which  he  Interest, 
values  his  security  from  the  date  of  valuing  it,  and  not  from  the  judgment 
for  admon,  which  is  the  equivalent  of  an  adjudication  in  bankruptcy,  and 
money  received  by  secured  creditors  on  foot  of  such  interest  before  the 
estate  was  found  to  be  insolvent  was  deducted  from  the  amount  payable  to 
them  for  principal :  Ross  v.  R.,  25  L.  R.  Ir.  362  ;  and  the  landlord's  right  Distress 
to  distrain  for  six  months'  rent  from  the  date  of  the  order  of  adjudication,  for  rent, 
under  the  Bankruptcy  Act,  1883,  b.  42  (as  amended  by  the  Bankruptcy 
Act,  1890,  s.  28),  extends,  by  sub-s.  2,  to  the  case  of  an  order  for  admon 
under  sect.  125,  but  not  to  an  admon  judgment  in  the  Ch.  Div.  :    Re 
Fryman's  Estate,  F.  v.  F.,  38  Ch.  D.  468. 

A  joint  and  several  creditor  of  a  joint  estate  holding  security  on  the  Joint  and 
property  of  one  of  the  debtors,  may  prove  against  the  joint  estate  for  the  separate 
whole  debt,  without  giving  up  his  security,  or  prove  his  whole  debt  against  estate, 
the  separate  estate,  without  giving  up  a  security  on  joint  property :  Robson, 
730;    Wace,    155;    Re  Plummer,  1  Ph.   66;    Exp.   Caldicott,  Re  Hart, 
25  Ch.  D.  716,  C.  A. ;  and  a  creditor  against  a  firm,  holding  security  given 
by  one  of  them  for  joint  and  separate  debts,  was  entitled  to  apportion  the 
proceeds  of  his  security  between  his  debts  in  any  way  most  for  his 
advantage :    Exp.  Dickin,  Re  Foster,  20  Eq.  767.    A  security  given  on 
separate  property  is  not  affected  by  its  afterwards  becoming  joint  property  : 
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Re  Connell,  3  Mont.  &  A.  581 ;  3  Dea.  201 ;  but  a  security  on  shares  in  the 
name  of  one,  but  the  property  of  the  firm,  was  only  a  joint  security  for  the 
purposes  of  proof  as  between  the  mortgagees  and  the  other  joint  creditors, 
though  the  mortgagees  had  no  notice  that  the  shares  belonged  to  the  firm  : 
Re  Collie,  3  Ch.  D.  481,  C.  A.  It  is  a  question  of  fact  whether  the  property 
is  joint  or  separate  estate,  and  misleading  conduct  of  the  bankrupt  will  not 
enhance  the  creditor's  right :   8.  C. ;  Wms.  Bkcy.  174. 

And  a  creditor  on  two  estates  for  the  same  debt  receives  dividends  on  the 
whole  from  both  till  satisfied :  Bonser  v.  Cox,  6  Beav.  84. 

Where  interest  on  a  mortgage  debt  was  to  accumulate  for  five  years  at 
compound  interest,  and  then  to  be  capitalized  and  added  to  the  debt,  a 
proof  before  the  five  years  had  expired  for  the  aggregate  sum,  deducting 
the  value  of  the  security,  was  disallowed  as  to  the  interest :  Re  Fane,  1888, 
W.  N.  231 ;  following  Exp.  Bath,  22  Ch.  D.  450 ;  Exp.  Robinson,  31  L.  J. 
Bkcy.  12  ;  6  L.  T.  143  ;  10  W.  R.  360. 

For  the  definition  of  "  secured  creditor,"  see  the  Bankruptcy  Act,  1883, 
s.  168  ;  and  see  Deering  v.  Banlc  of  Ireland,  12  App.  Ca.  20,  26  ;  Re  Halleit 
<fe  Co.,  Exp.  Cochs,  Biddulph  <Ss  Co.,  [1894]  2  Q.  B.  256,  C.  A. 

The  mere  issuing  of  a  writ  of  sequestration  against  a  Deft  and  service 
of  it  on  a  debtor  to  him,  is  not  enough,  in  the  absence  of  some  attornment 
by  the  debtor,  to  make  the  Pit  a  secured  creditor  :  Exp.  Nelson,  Re  Hoare, 
14  Ch.  D.  41,  C.  A. 

Where  a  bill  of  exchange,  indorsed  by  a  customer,  is  held  by  bankers 
"  pending  discount,"  the  test  whether  it  is  valid  or  not  as  a  security  is 
whether  the  intention  of  the  parties  was  that  he  should  be  liable  as  indorser, 
i.e.,  whether  the  indorsement  was  complete  or  practically  sans  recours  ; 
Exp.  Schofield,  Re  Firth,  12  Ch.  D.  337,  C.  A. 


ADMINISTEATION  IN  BANKETJPTOY. 

By  the  Bankruptcy  Act,  1883,  s.  125  (as  amended  by  sect.  21  of  the  Bank- 
ruptcy Act,  1890),  "  (1.)  Any  creditor  of  a  deceased  debtor,  whose  debt 
would  have  been  sufficient  to  support  a  bankruptcy  petition  against  such 
debtor,  had  he  been  alive,  may  present  to  the  Court  a  petition  in  the  pre- 
scribed form,  prayingforan  order  for  the  admonof  the  estate  of  the  deceased 
debtor  according  to  the  law  in  bankruptcy. 

"  (2.)  Upon  the  prescribed  notice  being  given  to  the  legal  pers.  represve 
of  the  deceased  debtor,  the  Court  may,  in  the  prescribed  manner,  upon 
proof  of  the  Petr's  debt,  unless  the  Court  is  satisfied  that  there  is  a  reason- 
able probability  that  the  estate  will  be  sufficient  for  the  payment  of  the 
debts  owing  by  the  deceased,  make  an  order  for  the  admon  in  bankruptcy 
of  the  deceased  debtor's  estate,  or  may,  upon  cause  shown,  dismiss  such 
petition  with  or  without  costs. 

"  (3.)  An  order  for  admon  may  be  made  under  the  section  before  the 
expiration  of  two  months  from  the  date  of  the  grant  of  probate  or  letters  of 
admon  without  the  concurrence  of  the  legal  pers.  represve  of  the  debtor,  or 
proof  that  the  debtor  committed  an  act  of  bankruptcy  within  three  months 
prior  to  his  decease  :  see  Act  of  1890,  s.  21  (1),  altering  s.  125,  sub-s.  3,  of 
the  Act  of  1883. 

"  (4.)  A  petition  for  admon  under  the  section  is  not  to  be  presented  to 
the  Court  after  proceedings  have  been  commenced  in  any  Court  of  justice 
for  the  admon  of  the  deceased  debtor's  estate,  but  that  Court  may,  without 
the  application  of  any  creditor,  and  whenever  satisfied  that  ih6  estate  is  in- 
sufficient to  pay  its  debts  (see  Act  of  1890,  s.  21  (2),  altering  s.  125,  sub-s.  4, 
of  the  Act  of  1883),  transfer  the  proceedings  to  the  Court  exercising  juris- 
diction in  bankruptcy,  and  thereupon  such  last-mentioned  Court  may,  in 
the  prescribed  manner,  make  an  order  for  the  admon  of  the  estate  of  the 
deceased  debtor,  and  the  like  consequences  shall  ensue  as  under  an  admon 
order  made  on  the  petition  of  a  creditor. 

"  (5.)  Upon  an  order  being  made  for  the  admon  of  a  deceased  debtor' s 
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estate,  the  property  of  the  debtor  shall  vest  in  the  official  receiver  of  the 
Court,  as  trustee  thereof,  and  he  shall  forthwith  proceed  to  realize  and 
distribute  the  same  in  accordance  with  the  provisions  of  this  Act. 

"  (6.)  With  the  modifications  hereinafter  mentioned,  all  the  provisions 
of  Part  III.  of  this  Act,  relating  to  the  admon  of  the  property  of  a  bankrupt, 
shall,  so  far  as  the  same  are  applicable,  apply  to  the  case  of  an  admon  order 
under  this  section,  in  like  manner  as  to  an  order  of  adjudication  under  this 
Act. 

"  (7.)  In  the  admon  of  the  property  of  the  deceased  debtor  under  an 
order  of  admon,  the  official  receiver  shall  have  regard  to  any  claim  by  the 
legal  pers.  represve  of  the  deceased  debtor  to  payment  of  the  proper  funeral 
and  testamentary  expenses  incurred  by  him  in  and  about  the  debtor's 
estate,  and  such  claims  shall  be  deemed  a  preferential  debt  under  the  order, 
and  be  payable  in  full  out  of  the  debtor's  estate  in  priority  to  all  other 
debts. 

"  (8.)  If,  on  the  admon  of  a  deceased  debtor's  estate,  any  surplus  remains 
in  the  hands  of  the  official  receiver,  after  payment  in  full  of  all  the  debts 
due  from  the  debtor,  together  with  the  costs  of  the  admon  and  interest  as 
provided  by  this  Act  in  case  of  bankruptcy,  such  surplus  shall  be  paid  over 
to  the  legal  pers.  represve  of  the  deceased  debtor's  estate,  or  dealt  with  in 
such  other  manner  as  may  be  prescribed. 

"(9.)  Notice  to  the  legal  pers.  represve  of  a  deceased  debtor  of  the 
presentation  by  a  creditor  of  a  petition  under  this  section  shall,  in  the 
event  of  an  order  for  admon  being  made  thereon,  be  deemed  to  be  equivalent 
to  notice  of  an  act  of  bankruptcy,  and  after  such  notice  no  payment  or 
transfer  of  property  made  by  the  legal  pers.  represve  shall  operate  as  a, 
discharge  to  him  as  between  himself  and  the  official  receiver  ;  save  as  afore- 
said, nothing  in  this  section  shall  invalidate  any  payment  made  or  any  act 
or  thing  done  in  good  faith  by  the  legal  pers.  represve  before  the  date  of 
the  order  for  admon. 

"  (10.)  Unless  the  context  otherwise  requires,  'Court'  in  this  section 
means  the  Court  within  the  jurisdiction  of  which  the  debtor  resided  or 
carried  on  business  for  the  greater  part  of  the  six  months  immediately 
prior  to  his  decease  ;  '  creditor  '  means  one  or  more  creditors  qualified  to 
present  a  bankruptcy  petition,  as  in  this  Act  provided." 

And  by  the  Act  of  1890,  s.  21  (3),  the  creditors  are  to  have  the  same 
powers  as  to  appointment  of  trustees  and  committees  of  inspection  as  they 
have  in  other  cases  where  the  estate  of  the  debtor  is  being  administered  or 
dealt  with  in  bankruptcy. 

As  to  the  effect  of  sect.  125,  see  Re  Williams,  Jones  v.  W.,  36  Ch.  D.  573  ;  Efieot  of 
Wace,  331 ;  and  for  rules  under  the  section,  ibid.  492.  s.  125. 

Persons  claiming  to  be  creditors  of  the  estate  of  a  deceased  debtor  in 
respect  of  goods  supphed  by  them  after  his  death  for  the  purposes  of  his 
business  which  is  being  carried  on  by  his  executrix,  are  not  creditors  "  of 
a  deceased  debtor"  within  sect.  125  (1):  Re  Kitson,  [1911]  2  K.  B.  100. 

The  Court  has  power  under  this  section  to  consolidate  the  proceedings  Consolidation 
in  the  case  of  two  partners,  one  of  whom  dies  insolvent  and  the  other  of  proceed- 
subsequently  becomes  bankrupt :   Re  Oreaves,  [1904]  2  K.  B.  493.  ings. 

As  the  section  is  confined  to  the  estate  of  the  deceased  debtor,  it  does  not  Third  parties, 
enable  the  Court  to  deal  with  the  property  of  third  persons,  and,  therefore, 
the  provisions  of  sect.  47  of  the  Bankruptcy  Act,  1883,  avoiding  voluntary 
settlements,  are  not  rendered  applicable  :  Exp.  Official  Receiver,  Re  Gould, 
19  Q.  B.  D.  92,  C.  A.  ;  and  in  the  case  of  such  an  admon  there  is  no  power, 
either  under  sect.  27  or  Bankruptcy  Rules,  1883,  r.  58,  to  summon  a  person 
to  be  examined  for  the  purpose  of  discovering  the  deceased  debtor's  estate  : 
Re  Hewitt,  Exp.  fl.,  15  Q.  B.  D.  159  ;  or  to  order  a  person  to  be  examined 
abroad  in  places  not  under  the  jurisdiction  of  the  British  Crown  :  Re 
Drucher  (No.  2),  [1902]  2  K.  B.  210. 

An  order  for  admon  under  the  section  is  not  equivalent  to  a  receiving  Execution 
order,  so  as  to  import  sect.  45  of  the  Bankruptcy  Act,  1883,  and  thus  creditor. 
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disentitle  an  execution  creditor  of  the  deceased  debtor  to  retain,  as  against 
the  trustee  of  the  debtor's  estate,  the  benefit  of  an  execution  not  completed 
before  the  date  of  the  admon  order :  Hasluck  v.  Clark,  [1899]  1  Q.  B.  699, 
C.  A. ;  [1898]  2  Q.  B.  28  ;  and  see  Walking  v.  Barnard,  [1897]  2  Q.  B.  521. 

The  power  of  transfer  under  sect.  125,  sub-sect.  4,  is  discretionary: 
Be  Weaver,  Higgs  v.  W.,  29  Ch.  D.  236 ;  Be  Baker,  Nichols  v.  B.,  44  Ch.  D. 
262,  C.  A. ;  but  unless  there  is  some  reason  against  it  the  transfer  should 
take  place  :  Be  Kenward,  1906,  W.  N.  16  ;  but  the  Court  declined  to  exercise 
it  where  the  estate  was  small,  the  number  of  creditors  small,  and  con- 
siderable expense  had  been  incurred  in  Chambers  in  proceedings  under  the 
judgment :  Be  Weaver,  sup. ;  and  although  the  Court  in  bankruptcy  had 
jurisdiction  to  proceed  in  the  bankruptcy  under  sect.  108  and  sect.  18, 
sub-sect.  11,  of  the  Act  of  1883,  on  the  Pit  in  a  creditor's  action  submitting 
to  abide  by  the  judgment  of  the  Court  as  to  what  would  be  the  result  if  the 
proceedings  were  taken  in  bankruptcy,  the  claim  of  mortgagees  was  enter- 
tained and  admitted  in  the  admon  action :  Be  Hardy,  H.  v.  Farmer,  [1896] 
1  Ch.  904 ;  and  the  circumstances  that  the  exor  has  a  right  of  retainer, 
and  a  liberty  not  to  plead  the  Statute  of  Limitations  to  a  debt  which  might 
be  taken  away  by  the  transfer,  are  not  a  ground  for  ordering  the  transfer : 
Be  Baker,  sup.  ;  though  it  may  have  to  be  decided  hereafter  whether  the 
transfer  of  an  admon  to  bankruptcy  will  prejudice  or  injure  an  exor  in  his 
right  of  retainer,  and  if  so,  whether  that  may  be  a  ground  for  not  exercising 
the  power  of  transfer:  S.  C,  per  Cotton,  L.  J.,  referring  to  Be  York, 
Atkinson  v.  Powell,  36  Ch.  D.  233 ;  and  sernble,  previously  to  the  Act  of 
1890,  an  application  for  transfer  could  only  be  made  by  a  creditor  who  had 
absolutely  proved  his  debt :  Be  Weaver,  Higgs  v.  W.,  29  Ch.  D.  236. 

The  trustee's  power  to  disclaim  onerous  property  under  sect.  55  applies 
to  admon  in  bankruptcy  under  sect.  125 :  Be  Mellison,  [1906]  2  K.  B.  68. 

A  debt  due  to  a  savings  bank  from  its  actuary  under  the  Savings  Bank 
Act,  1863  (26  &  27  V.  c.  87),  ».  14,  not  being  the  subject  of  any  express 
exception  in  sect.  40  of  the  Act  of  1883,  has  no  priority :  Be  Williams,  Jones 
V.  W.,  36  Ch.  D.  573. 

The  expression  "  context,"  in  sub-sect.  10  of  sect.  125,  is  not  limited  to 
the  context  in  that  section,  but  embraces  the  whole  Act ;  and,  therefore, 
though  the  debtor  has  been  resident  abroad  for  more  than  six  months 
immediately  prior  to  his  decease,  sect.  95  applies,  and  the  High  Court  has 
jurisdiction  to  entertain  the  petition  for  admon  :  Be  Evans,  Exp.  E.,  [1891] 
1  Q.  B.  413,  C.  A. 

The  practice  of  the  Ch.  Div.  in  admon  is  to  be  followed :  Be  Crowther, 
20  Q.  B.  D.  38  ;  and  as  to  the  procedure,  see  Wace,  331  et  seq. ;  Robson, 
398  et  seq. 


Section  IV. — General  Administbation- 

OR  Order. 


-Original  Judgment 


1.  Administration  of  Intestate's  Personalty — At  the  Hearing  or  on 
Summons  under  0.  xv,  1 — Inquiry  for  Next  of  Kin  under 
Statute  of  Distribution  (22  &  23  Car.  II.  c.  10). 

[If  Pit  is  admor.  The  Pit  by  his  counsel  {or  sblis)  submitting  to 
account ;]  Order  that  the  following  inquiries  and  accounts  be  made 
and  taken,  that  is  to  say :  1.  An  inquiry  who  were  the  persons 
entitled  by  virtue  of  or  according  to  the  Statute  of  Distribution  \if 
there  is  prima  facie  evidence  as  to  assignments  or  incumbrances  add  or 
otherwise,  and  see  pp.  1504, 1505]  to  the  estate  of  the  above-named  A. 
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intestate,  living  at  the  time  of  his  [or  her]  death,  and  whether  any 
of  them  are  since  dead,  and,  if  so,  who  are  their  respective  legal 
pers.  represves ;  2.  An  account  of  the  intestate's  personal  estate, 
come  to  the  hands  of  the  Defts,  the  admors  of  his  effects,  or  of  any 
[or  either]  of  them ;  or  to  the  hands  of  any  other  person  or 
persons  by  the  order  or  for  the  use  of  the  Defts,  or  any  [or  either] 
of  them  ;  3.  An  account  of  the  intestate's  debts  ;  4.  An  account  of 
the  intestate's  funeral  expenses ;  5.  An  inquiry  what  parts,  if  any, 
of  the  intestate's  personal  estate  are  outstanding  or  undisposed  of. 
And  it  is  ordered  that  the  intestate's  personal  estate  be  applied 
in  payment  of  his  debts  and  funeral  expenses,  in  a  due  course  of 
admon. — Adjourn  further  consideration. — Liberty  to  apply. 

Where  the  intestate  has  been  dead  more  than  20  years  prior  to  the 
commencement  of  the  action  the  account  of  personalty  must  be  limited  to 
a  period  of  20  years  :  Law  of  Property  Amendment  Act,  1860  (23  &  24 
V.  c.  38),  s.  13. 

2.  Administration  of  Testator's  Personalty  in  action  by  Person 

interested. 

Order  that  the  following  accounts  and  inquiry  be  taken  and  made, 
that  is  to  say  :  1.  An  account  of  the  personal  estate  (not  specifically 
bequeathed)  of  the  above-named  testator  A.,  come  to  the  hands  of 
the  Defts,  the  exors  of  his  will  [If  admon  granted  with  will  annexed, 
admors  of  his  effects],  or  of  any  [or  either]  of  them  ;  or  to  the  hands 
of  any  other  person  or  persons  by  the  order  or  for  the  use  of  the 
Defts  or  any  [or  either]  of  them ;  2.  An  account  of  the  testator's 
debts ;  3.  An  account  of  the  testator's  funeral  expenses ;  4.  An 
account  of  the  legacies  and  annuities  (if  any)  given  by  the  testator's 
will ;  5.  An  inquiry  what  parts,  if  any,  of  the  testator's  personal 
estate  are  outstanding  or  \mdisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not  specifically 
bequeathed  be  applied  in  payment  of  his  debts  and  funeral  expenses 
in  a  due  course  of  admon,  and  then  in  payment  of  the  legacies  and 
annuities,  if  any,  given  by  his  will. — Adjourn,  &c. — Liberty  to  apply. 

Tor  decree  without  prejudice  to  the  rights  of  absent  parties,  see  Mayhery 
v.  Brooking,  7  D.  M.  &  G.  680. 

Tor  order  on  motion  before  decree,  on  affidavit  and  answer,  to  pay  a 
jointure  and  annuity  and  legacy  duty,  the  estate  being  large,  but  not  the 
pecuniary  legacies,  see  Dighy  v.  Boycatt,  4  Ha.  445. 

Por  inquiries  as  to  testator's  property  and  application  of  income  for 
children's  benefit,  see  Longmore  v.  Ekum,  2  Y.  &  C.  C.  371. 

For  declaration  limiting  debt  due  on  bond  to  price  for  which  purchased, 
and  inquiry  if  made  for  value,  and  for  particular  inquiries  and  declarations 
as  to  debts  and  legacies,  and  certain  transactions  and  securities  being  good 
or  not  against  creditors,  see  Ellice  v.  Ooodson,  V.-C.  K.  B.,  30  April,  1845, 
A.  1321. 

For  order  where  account  was  limited  to  capital  cf  personalty,  see  Coventry 
V.  Wright,  M.  R.,  13  Nov.  1875,  A.  2863. 

For  orders  limited  to  personalty  in  England,  see  Be  Leite,  L.  v.  Ferreira, 
V.-C.  M.,  20  Dec.  1876,  B.  2110. 
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3.  Testator's  Personalty  and  Realty  in  Action  by  Person  interested, 
or  hy  Trustees  and  Executors. 

Declare  that  the  trusts  of  the  will  of  the  testator  A.,  dated  &c., 
ought  to  be  performed  and  carried  into  execution,  and  order  and 
adjudge  the  same  accordingly;  [If  trustees  or  exors  are  Pits,  sub- 
mission to  account,  Form  1,  swp.]  and  order  that  the  following 
accounts  and  inquiry  be  taken  and  made,  that  is  to  say  [insert 
account  1,  2,  3,  and  4,  and,  inquiry  5,  and  direction  to  apply  personal 
estate,  Form  2,  suf.].  And  it  is  ordered  that  the  following  further 
inquiries  and  accounts  be  made  and  taken,  that  is  to  say  : — 

6.  An  inquiry  what  real  estate  the  testator  was  seised  of  or  entitled 
to  at  the  time  of  his  death. 

7.  [Ifaxicount  of  rents  directed]  An  account  of  the  rents  and  profits 
of  the  testator's  real  estate  received  by  the  Pits  [or  Defts]  B.  and  C. 
the  exors  of  the  testator's  will,  or  either  of  them,  or  by  any  other 
person  or  persons  by  the  order  or  for  the  use  of  the  said  Pits  [or 
Defts]  or  either  of  them. 

[If  there  are  separate  sets  of  exors  and  trustees,  and  the  exors  have 
assented  to  the  devise  to  the  trustees,  add  the  following  account :  8.  An 
account  of  the  rents  and  profits  of  the  testator's  real  estate  received 
by  the  Pits  (or  Defts)  D.  and  E.,  the  trustees  of  the  testator's  will 
or  either  of  them,  or  by  any  other  person  or  persons  by  the  order  or 
for  the  use  of  the  Pits  (or  Defts)  D.  and  E.,  or  either  of  them.] 

9.  An  inquiry  what  incumbrances,  if  any,  afieot  the  testator's  real 
estate,  or  any  and  what  parts  thereof. 

[If  sale  is  ordered,  add  following  account  and  inquiry,  and  order  for 
sale  as  under.] 

10.  An  account  of  what  is  due  to  such  of  the  incumbrancers,  if  any, 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of  their 
incumbrances. 

11.  An  inquiry  what  are  the  priorities  of  such  last-mentioned 
incumbrances. 

And  it  is  ordered  that  the  testator's  real  estate  be  sold  with  the 
approbation  of  the  Judge,  free  from  the  incumbrances,  if  any,  of 
such  of  the  incumbrancers  as  shall  consent  to  the  sale,  and  subject 
to  the  incumbrances  of  such  of  them  as  shall  not  consent. 

And  it  is  ordered  that  the  money  to  arise  by  the  sale  of  the  testator's 
real  estate  be  lodged  in  Court  &c. — See  Form  2,  sup.  p.  1347. 

[If  so]  And  none  of  the  above  accounts  and  inquiries  except  those 
numbered  —  and  —  is  to  be  prosecuted  in  Chambers  except  with  the 
leave  of  the  Judge  in  person. 

For  order  limited  to  realty  and  personalty  in  England,  see  Rees  v.  Drane, 
M.  R.,  25  Feb.  1871,  B.  572. 

For  order  {the  Judge  being  of  opinion  that  it  would  be  for  the  benefit  of 
the  infants  that  the  vouoliing  of  eertain  accounts  should  be  dispensed  mth) 
that  several  items  claimed  by  the  Deft,  as  disbursements  properly  made  on 
account  of  the  testator's  real  and  personal  estate,  should  be  allowed  without 
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production  of  vouchers,  see  Baymeni  v.  B.,  V.-O.  H.  at  Chambers,  24  April, 
1875,  B.  2089. 

4.  Real  Estate  to  be  applied  only  in  case  of  Deficiency  of  Personalty 

to  pay  Debts  or  Legacies. 

[Administration  of  personal  estate.  Form  2,  sup.] — And  in  case  it 
shall  appear  that  the  testator's  personal  estate  will  be  insufficient 
for  the  payment  of  his  debts,  and  the  legacies  and  annuities  by  his 
will  charged  upon  [or  payable  out  of]  his  real  estates.  Order  that 
the  following  inquiries  and  accounts  be  made  and  taken,  that  is  to 
say  [insert  inquiries  and  accounts  numbered  6,  7,  8,  9,  10,  and  11, 
Form  3,  sup.],  And  it  is  ordered  that  a  sufficient  part  of  the  testator's 
real  estate  to  make  good  the  deficiency  of  his  personal  estate,  or, 
if  necessary,  the  whole  of  his  real  estate  be  sold  [follow  Form  2,  sup. 
p.  1347]. 

As  to  applying  corpus  and  rents  in  their  proper  order,  see  forms  in  Sect. 
XXIX.,  "Marshalling  Assets,"  inf.  p.  1596. 

5.  Special  Directions  as  to  Accounts  by  Trustee  and  Objections  to 

Items  by  Plaintiffs — 0.  lv,   10a — Declaration  of  Eight  of 
Solicitor  Trustee  to  charge  for  Professional  Services. 

Order  that  this  action,  so  far  as  it  seeks  relief  against  the  Deft  G. 
in  respect  of  the  continuance  of  the  business  of  H.  &  Co.  after  the 
death  of  the  testator,  stand  dismissed  out  of  this  Court  with  costs  &c. ; 
And  it  is  ordered  that  the  Deft  G.  do  produce  to  the  Pits  or  their 
solrs,  at  the  office  of  the  solr  of  the  Deft  G.,  aU  books  of  account 
relating  to  the  trust  estate,  which  are  to  be  deemed  accounts  for  all  the 
purposes  of  the  inquiry  required  by  the  Pits,  and  all  day-sheets  relating 
to  costs,  charges,  and  expenses  charged  by  the  Deft  G.  against  the 
trust  estate  of  H.  &  Co.  since  the  death  of  the  testator,  or  paid  since 
the  death  of  the  testator,  but  not  disturbing  accounts  settled  with 
the  testator,  and  also  deliver  to  the  Pits  or  their  solrs  all  biUs  of  costSj 
charges,  and  expenses  not  already  delivered,  and  not  already  covered 
by  or  comprised  in  the  said  day-sheets ;   Declare  that  the  Deft  G 
is  entitled,  under  the  will  of  the  testator,  to  the  usual  professional 
costs  and  charges  for  all  work  done  by  him  as  trustee,  notwithstand- 
ing such  work  might  have  been  done  by  a  person  who  was  not  a  solr, 
and  that  he  ought  to  be  paid  or  allowed  all  such  costs  and  charges 
accordingly ;    And  it  is  ordered  that  the  Pits  be  at  liberty  within 
three  months  from  the  passing  of  this  order  (at  their  risk)  to  deliver 
to  the  Deft  G.  a  notice  in  writing  specifymg  the  items  (if  any)  to 
which  they  object,  and  the  grounds  of  their  objection  to  any  such 
item,  either  in  the  said  books  of  account  or  in  the  said  day-sheets, 
to  be  so  produced,  and  to  bring  in  surcharges,  and  if  there  should 
be  then  any  item  objected  to  as  aforesaid,  and  as  to  which  the  said 
parties  are  unable  to  agree,  the  same  is  to  be  dealt  with  by  the  Judge 
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in  Chambers. — ^Reference  to  tax  bills  of  Deft  G.  already  delivered. — 
Tax  Deft  G.  his  costs  as  between  solr  and  client,  and  as  between 
party  and  party,  of  the  action  down  to  and  including  trial  so  far  as 
it  seeks  relief  against  him  in  respect  of  the  continuance  of  the  business 
of  H.  &  Co.,  and  his  costs  of  appeal. — Pits  to  pay  said  party  and 
party  costs  of  Deft  G. — Defts,  the  co-trustees  to  pay  difEerence 
between  party  and  party  and  solr  and  client  costs  of  Deft  G. — 
Re  Fish,  Bennett  v.  B.,  C.  A.,  27  April,  1893,  A.  854  ;  S.  C,  [1893] 
2  Ch.  413. 

6.  Specific  Devises  distinguished — Other  Realty  and  Leaseholds  to 

be  sold. 

Accounts  of  personalty  :  [Form  1,  sup.] ;  6.  Inquiry  as  to  lease- 
holds [Form  12,  inf.] ;  7.  An  inquiry  what  real  estate  the  testator 
was  seised  of  or  entitled  to  at  the  time  of  his  death,  distinguishing 
such  parts  thereof  as  are  specifically  devised ;  8.  Account  of 
rents  and  profits  of  the  real  estate  not  specifically  devised  ;  9.  In- 
quiry what  incumbrances  affect  the  realty  not  specifically  devised  ; 

10.  Account  of  what  is  due  to  such  incumbrancers  as  consent  to  sale  ; 

11.  Inquiry  as  to  their  priorities ;  "  And  it  is  ordered  that  the 
testator's  leasehold  estates,  and  his  real  estate  not  specifically  devised, 
be  sold  with  the  approbation  of  the  Judge  &c.  ;  And  it  is  ordered  that 
the  money  to  arise  by  such  sale  be  lodged  in  Court  as  to  leasehold 
estates  to  the  credit  of  &c.,  '  The  proceeds  of  the  testator's  leasehold 
estates,'  and  as  to  real  estate  not  specifically  devised,  '  The  proceeds 
of  the  testator's  real  estates  not  specifically  devised.'  "• — Adjourn  &c. 
—See  Scholfield  v.  Midgdey,  V.-C.  S.,  13  Feb.  1858,  B.  520  ;  and  see 
Hewison  v.  Francis,  M.  R.,  27th  May,  1871,  A.  1305. 

For  special  decree,  declaring  testator's  personalty  the  primary  fund  to 
pay  debts,  &c.,  and  testamentary  expenses,  that  his  son  assuming  to  act  as 
trustee  was,  under  the  circumstances,  not  entitled  to  any  benefit  from  the 
execution  of  the  trusts,  and  that  the  personalty,  including  colliery  and  canal 
shares,  ought  to  have  been  sold,  with  inquiry  as  to  rent  realized  one  year 
after  his  death,  and  value  of  part  not  realized,  with  declaration  that  the 
colliery,  which  was  exhausted,  ought  to  be  valued  at  the  aggregate  amount 
of  net  annual  profits,  treated  as  deferred  payments,  and  the  canal  shares  at 
the  present  value,  and  the  aggregate  amount  of  the  net  annual  income 
treated  as  deferred  payments,  and  directing  them  to  be  so  valued,  and 
Deft  to  be  charged  with  interest  at  £4  p.  c.  on  the  amounts  and  value  of 
such  realized  and  unrealized  personalty,  after  deducting  debts,  &c.,  with 
declarations  and  inquiries  as  to  real  estate,  and  amount  of  income  applicable 
to  purposes  of  will,  and  amount  due  to  Pit  in  respect  of  her  annuity  and 
moiety  of  surplus  income,  &c.,  sec  Lord  v.  Wightwick,  4  D.  M.  &  G.  811 ; 
S.  C,  inf.  p.  1622. 

Por  decree  on  bill  by  legatee  of  legacy  charged  on  specified  fund,  payable 
out  of  specified  land  (part  of  estates  devised  to  successive  tenants  for  life, 
with  remainder  over)  on  death  of  first  tenant  for  life,  against  second  tenant 
for  life  and  remaindermen,  and  a  stranger,  who  had  taken  possession,  and 
claimed  under  title  paramount  to  testator,  dismissing  bill  against  the 
stranger,  but,  as  against  the  devisees,  declaring  Pit  entitled  to  his  legacy,  and 
to  have  raised  it  out  of  the  land  by  sale  or  mortgage,  with  direction  for  a  re- 
ceiver, and  with  leave  for  Pit  to  bring  such  action  and  take  such  proceedings 
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as  advised  for  the  recovery  of  the  land,  and  to  use  the  names  of  the  devisees 
for  that  purpose,  first  indemnifying  them,  see  Daniel  v.  Davies,  5  D.  &  S.  616. 

For  admon  decree,  after  setting  aside  settlement,  as  void  against  mort- 
gagees, see  Barton  v.  Vanheythuysen,  11  Ha.  126,  134. 

For  decree  declaring  Pit,  the  posthumous  heir  of  an  intestate,  entitled  to 
the  rents  of  descended  estates  only  from  the  day  of  his  birth,  with  inquiry 
what  rents  received  before  the  intestate's  death  and  his  son's  birth,  and  as  to 
merger  of  charges,  see  Richards  v.  R.,  John.  754. 

Por  admon  decree,  subject  to  issue  sent  as  to  the  realty,  the  accounts  of 
the  personalty  to  be  proceeded  with  meanwhile,  see  Talbot  v.  E.  Radnor, 
3  My.  &  K.  253,  254. 

For  inquiry  who  were  entitled  to  surplus  proceeds  of  mortgaged  estate 
sold  to  pay  Pit  mortgagee,  see  Richards  v.  Griffiths,  13  July,  1861,  B.  1805. 


7.  Payment  of  Legacy  on  Admission  of  Assets. 

And  the  Deft,  the  exor  of  the  will  of  the  above-named  testator 
B.,  by  his  affidavit  [or  counsel,  or  solr],  admitting  assets  of  the  testator, 
for  the  purposes  of  this  action;  [If  amount  admitted:  And  that  the 
sum  of  £ —  is  now  due  to  the  Pit  C.  for  principal  and  interest  in 
respect  of  £ —  bequeathed  to  him  by  the  testator's  will ;]  Order  that 
the  Deft  do  on  or  before  &c.,  pay  to  the  Pit  the  said  sum  of  £ — , 
with  subsequent  interest  on  the  principal  sum  of  £ — ,  part  thereof, 
attherateof  £ — p.c.  per  ann.,  from  the  —  day  of — ,  less  income  tax  ; 
[If  costs  given  :  And  it  is  ordered  that  the  Deft  do  pay  to  the  Pit  his 
costsof  this  action,  to  be  taxed  &c. — Liberty  to  apply.]  [Orif  amount 
not  admitted  :  It  is  ordered  that  the  following  &c.,  1.  An  account  of 
what  is  due  to  the  Pit  C.  for  principal  and  interest  in  respect  of  the 
legacy  of  £ —  bequeathed  to  him  by  the  testator's  will. — Adj  ourn  &c.  ] 

Por  order  declaring  a  previous  order  to  be  an  admission  of  assets  except 
so  far  as  any  deficiency  might  be  caused  by  the  Petr's  claim,  see  Brown  v. 
Lake,  1  D.  &  S.  150. 

8.  Deposit  of  Bonds  in  Court  in  Payment  of  Legacy. 

And  the  Deft  J.  P.  P.  by  his  solr  admitting  assets  to  satisfy  the 
Pit's  legacy  under  the  will  of  the  testatrix,  and  admitting  that  he  has 
purchased  the  Bonds  mentioned  in  the  schedule  hereto  to  secure  and 
provide  for  such  legacy,  Order  that  the  Deft  J.  P.  P.  do  on  or  before 
&c.  lodge  in  Court  as  directed  in  the  said  schedule  the  Bonds  (with 
the  coupons  attached  thereto)  therein  mentioned.^ — (Add  Lodgment 
Schedule,  No.  7,  p.  291,  Vol.  I.). 

9.  Inquiry  where  the  testator  had  been  dead  many  Years. 

1.  An  inquiry  of  what  particulars  the  estate  of  the  above-named 
testator  A.,  so  far  as  remaining  unadministered,  now  consists ;  2. 
An  inquiry  whether  there  is  any  debt  of  the  testator  remaining 
unpaid.— ^orsie?/  v.  Baddeley,  V.-C.  M.,  20  Feb.  1875,  A.  508. 
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10.  Inquiry  as  to  Residuary  Personal  Estate. 

An  inquiry  of  what  particulars  the  residuary  personal  estate  of  the 
testator  consisted  at  the  time  of  his  death,  and  of  what  the  same  now 
comists.—Clarh  v.  Dalrymple,  V.-C.  M.,  16  July,  1870,  A.  2154. 

11.  Inquiry  as  to  Property  subject  to  Will — Conversion  oj  Leaseholds. 

Declare  that  the  estate  of  the  above-named  testator  C.  D.  ought 
to  be  administered  under  the  direction  of  the  Court,  and  order  the 
same  accordingly ;   And  order  that  the  following   iaquiry  &c.  :— 

1.  An  inquiry  of  what  the  property  now  subject  to  the  trusts  of  the 
will  consists. — And  the  Pit  by  his  solr  desiriag  that  the  leaseholds 
belonging  to  the  testator's  estates  should  be  converted,  It  is  ordered 
that  the  Pit  beat  liberty  to  lay  proposals  before  the  Judge  in  Chambers 
for  such  conversion. — Liberty  to  apply  for  further  accounts  and  in- 
quiries, and  generally. — Re  Stochen,  Jones  v.  Hawkins,  North,  J., 
at  Chambers,  27  Feb.  1888,  B.  401 ;  S.  C,  38  Ch.  D.  319,  C.  A. 

12.  Account  of  Personal  Estate  mth  Inquiry  as  to  Leaseholds. 

1.  An  account  of  the  personal  estate  not  specifically  bequeathed, 
exclusive  of  leaseholds,  of  the  testator  come  to  the  hands  of  &c. ; 

2.  An  inquiry  what  leasehold  estates  the  testator  was  possessed  of  or 
entitled  to  at  the  time  of  his  death,  and  upon  what  leases,  determin- 
able upon  what  lives,  and  for  what  terms  of  years  such  leasehold 
estates  were  respectively  holden  by  the  testator  at  the  time  of  his 
death,  and  under  what  leases  the  same  are  now  respectively  holden, 
and  to  what  tenancies  the  same  are  now  respectively  subject. — ^Usual 
admon  decree. — Garlick  v.  Leslie,  V.-C.  M.,  29  April,  1871,  A.  1145. 

13.  Inquiry  whether  Shares  incumbered. 

An  inquiry  whether  any,  and  which,  of  &c.,  the  residuary  legatees 
of  the  testator,  have  in  any  way,  and  how,  mortgaged,  charged,  or 
incumbered  their  respective  shares  in  the  testator's  residuary  estate, 
and  if  so,  what  is  due,  and  to  whom,  in  respect  of  such  mortgages, 
charges,  or  incumbrances. — Meeh  v.  Saw,  V.-C.  S.,  24  June,  1857, 
B.  1235. 

As  to  costs  in  respect  of  incumbered  shares,  v.  inf.  p.  1455.  For  forms, 
see  D.  C.  F.  571. 

14.  Inquiry  as  to  Settlements. 

An  inquiry  whether  any  and  what  settlements  or  agreements  for  a 
settlement  were  made  or  entered  into  before,  upon  or  since  the 
respective  marriages  of  such  of  the  testator's  daughters  as  have 
married.— G^aZe  v.  G.,  M.  E.,  25  Feb.  1871,  A.  468 ;  see  note,  inf. 
pp.  1443  et  seq. 
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15.  Inquiry  as  to  Settlements — Another  Form. 

Oedee  that  the  following  &c. :  1.  An  inquiry  what  settlements 
were  executed  upon  or  previous  to  the  marriage  of  the  Deft  and  his 
said  wife,  and  whether  such  settlements  are  in  existence  or  what  has 
become  of  the  same,  and  if  it  shall  appear  that  any  settlement  is 
not  in  existence  or  not  now  forthcoming. 

2.  An  inquiry  what  were  the  terms  and  provisions  thereof  and  of 
what  particulars  the  property  comprised  therein  or  affected  thereby 
consisted  at  the  date  of  such  settlement,  and  of  what  the  same  now 
consists. 

3.  An  inquiry  who  are  the  present  trustees  of  any  settlement 
not  in  existence  or  not  now  forthcoming. — Carvill  v.  Carvill,  War- 
rington, J.,  at  Chambers,  24  Oct.  1910,  A.  3434. 

16.  Inquiry  as  to  Advances  by  Testator. 

An  inquiry  whether  any  and  which  of  the  children  of  the  testator 
derived  or  received  from  him  in  his  lifetime  any  and  what  sum  of 
money,  or  other  estates  or  property  in  the  nature  of  an  advancement 
in  the  woild.—Fearon  v.  Atkinson,  V.-C.  M.,  20  April,  1872,  A.  1448. 

17.  Inquiry  as  to  Advances  to  Children  of  Intestate — Statute  of  Dis- 
tribution (22  <&  23  Car.  II.  c.  10),  s.  5. 

An  inquiry  whether  any  and  which  of  the  children  of  the  intestate 
have  received  any  estate  by  settlement  from  the  intestate,  and  the 
value  thereof,  and  whether  any  and  which  of  the  children  of  the 
intestate  have  been  advanced  by  the  intestate  in  his  lifetime  by 
portion,  and  what  are  the  respective  amounts  of  such  advancements. — 
See  Re  Ennis,  Westerton  v.  E.,  31  July,  1880,  A.  1903  ;  28  W.  R.  885. 

18.  Inquiry  as  to  Advances  by  Executors  out  of  Shares. 

An  inquiry  whether  any  and  what  payments  or  advances  have  been 
made  by  the  Defts,  or  either  of  them  (since  the  death  of  the  testator's 
widow),  to  or  on  account  of  the  children  of  the  testator,  or  any  and 
which  of  them,  in  respect  of  their  shares  in  the  testator's  residuary 
estate  (distinguishing  payments  and  advances  out  of  principal  from 
those  out  of  income). — Re  Edmonds,  E.  v.  Granger,  V.-C.  M.,  at 
Chambers,  1  July,  1876,  A.  1925. 

19.  Inquiry  as  to  Advances  generally. 

An  inquiry  whether  any  and  what  advances  or  payments  have  been 
made  to  any  and  which  of  the  testator's  children  on  account  of  their 
respective  shares  and  interests  (in  his  estate),  or  the  income  thereof, 
or  whether  any  and  what  deductions  ought  to  be  made  from  their 
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respective  shares,  or  the  income  thereof,  distinguishing  advances  and 
payments  and  deductions  from  or  out  of  principal  from  those  from  or 
out  of  income. — Re  Wetherhead,  W.  v.  OavaUer,  V.-C.  H.,  16  Dec. 
1876,  B.  2055. 

20.  Wilful  Default. 

An  account  of  the  intestate's  [testator's]  personal  estate  [not 
specifically  bequeathed]  received  by  the  Deft  B.  the  admor  of  &c. 
[or  exor  of  &c.],  or  by  any  other  person  &c.,  or  which  without  the 
wilful  neglect  or  default  of  the  Deft  B.  might  have  been  so  received. — 
Edwards  v.  Griffiths,  V.-C.  B.,  29  Jan.  1875,  A.  268. 

For  other  Forms,  and  as  to  charging  wilful  default  against  trustees,  see 
Chap.  XLI.,  "  Trustees,"  pp.  1115  et  seq. 


Not  obliga- 
tory to 
make  order. 


Principles  on 
which  Court 
acts. 


Direction  by 
testator. 


NOTES. 
EIGHT  TO   JUDGMENT,   OK  OEDBB  FOE  ADMINISTRATION. 

By  0.  LV,  10,  "  it  shall  not  be  obligatory  on  the  Court  or  Judge  to  pro- 
nounce or  make  a  judgment  or  order,  whether  on  summons  or  otherwise,  for 
the  admon  of  any  trust,  or  of  the  estate  of  any  deceased  person,  if  the 
questions  between  the  parties  can  be  properly  determined  without  such  judg- 
ment or  order." 

Where  a  trustee  of  a  creditor's  deed  appeared  to  be  in  default  in  three 
particulars,  but  no  case  of  fraud  or  wilful  default  was  estabUshed,  the  Court, 
in  the  exercise  of  its  discretion  under  the  rule,  declined  to  order  a  common 
account,  but  gave  judgment  for  the  Pit  for  the  three  items  of  default : 
Campbell  v.  Oillespie,  [1900]  1  Ch.  225. 

By  r.  10a,  "  Upon  an  application  for  admon  or  execution  of  trusts  by  a 
creditor  or  beneficiary,  under  a  will,  intestacy,  or  deed  of  trust,  where  no 
accounts,  or  insufficient  accounts,  have  been  rendered,  the  Court  or  a 
Judge  may,  in  addition  to  the  powers  already  existing  : — 

"  (a)  Order  that  the  application  shall  stand  over  for  a  certain  time,  and 
that  the  exors,  admors,  or  trustees,  in  the  meantime,  shall  render 
to  the  applicant  a  proper  statement  of  their  accounts,  with  an 
intimation  that  if  this  is  not  done,  they  may  be  made  to  pay  the 
costs  of  the  proceedings  : 

"  (b)  When  necessary,  to  prevent  proceedings  by  other  creditors,  make 
the  usual  judgment  or  order,  with  a  proviso  that  no  proceedings 
are  to  be  taken  under  any  such  judgment  or  order  without  leave 
of  the  Judge  in  person." 

For  an  instance  under  clause  (a),  see  Ee  Fish,  Bennett  v.  B.,  [1893]  2 
Ch.  413,  427,  C.  A.     Orders  under  clause  (a)  are  not  in  general  drawn  up. 

The  Court  will  not  make  an  order  under  r.  10  on  a  summons  taken  out  in 
any  action  when  the  point  raised  upon  the  summons  is  one  which  should  be 
properly  determined  at  the  trial  of  the  action  :  Borthwick  v.  Ransford,  28 
Ch.  D.  79. 

As  to  the  principles  on  which  the  Court  will  exercise  its  discretion  under 
0.  LV,  10,  whether  or  not  to  make  a  general  order  for  admon,  see  Ee  Wilson, 
Alexander  v.  Colder,  28  Ch.  D.  457 ;  Ee  Blake,  Jones  v.  B.,  29  Ch.  D. 
913,  C.  A. 

And  that  in  the  exercise  of  the  discretion  under  the  rule  regard  will 
be  had  to  a  direction  by  the  testator,  that  his  exors  shall  commence  an 
admon  action,  see  Ee  Slacken,  Jones  v.  Hawkins,  38  Ch.  D.  319,  C.  A., 
Form  11,  swp.  p.  1416,  where  the  Court,  thinking  it  right  that  the  direction 
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should  be  carried  out,  so  as  to  make  the  infant  children  wards  of  Court,  but 
desiring  to  save  expense,  made  a  limited  order,  directing  an  inquiry  of  what 
the  estate  then  consisted. 

And  that  an  infant  is  not  entitled,  as  a  matter  of  right,  to  an  admon  Right  of 
judgment  at  the  expense  of  the  estate,  see  iJe  Blake,  sup.,  dissenting  from  infant. 
Be  Wilson,  sup. 

Allegations  of  fraud  and  wilful  default  ought,  in  general,  to  be  disposed  of  Wilful  de- 
at  the  hearing  :  Smith  v.  Armitage,  24  Ch.  D.  727.  fault. 

In  general,  the  Court  has  declined  to  decide  on  the  construction  of  a  will  Construe- 
before  the  accounts  were  taken  :  Oashell  v.  Holmes,  3  Ha.  438,  447  ;  unless  tion. 
the  persons  interested  were  all  parties  and  sui  juris,  and  waived  the  accounts, 
and  the  exors  admitted  assets  for  all  purposes  :   Say  v.  Creed,  3  Ha.  455. 

As  to  multifariousness,  see  Pointon  v.  P.,  12  Eq.  647  ;  Coates  v.  Legard,  Multifarious- 
19  Eq.  56 ;  and  see  0.  xvm,  2,  inf.  p.  1422.  ness. 

A  member  of  a  class  of  possible  future  next  of  kin  of  a  living  person  Contingent 
cannot  maintain  an  admon  action  :  Re  Parsons,  Stochley  v.  P.,  45  Ch.  D.  class. 
51 ;  Fitssell  v.  Dowding,  27  Ch.  D.  237  ;  Clowes  v.  Hilliard,  4  Ch.  D.  413  ; 
nor  need  they  be  served  with  the  judgment :  Fowler  v.  James,  1  Ph.  803 ; 
but  a  member  of  a  contingent  class,  e.g.,  surviving  brothers  and  sisters  of 
A.,  who  will  take  if  he  dies  without  leaving  issue,  has  a  sufficient  interest : 
Peacock  v.  Colling,  54  L.  J.  Ch.  743  ;  53  L.  T.  620 ;  33  W.  R.  528. 

The  Court  will  not  interfere  in  favour  of  legatees  till  the  debts  are  paid  :  Right  of 
Exp.  Salter,  2  Dick.  771  ;  or  the  Court  sees  there  is  a  clear  fund  :  Warier  v.  legatees. 
— ,  13  Ves.  94. 

But  a  legatee  may  maintain  an  action  within  the  year  from  the  testator's 
death :   Prosser  v.  Mossop,  1881,  W.  N.  38 ;   29  W.  R.  439. 

Though  accumulation  is  directed,  or  payment  deferred,  a  legatee  (whether 
an  individual  or  a  charity)  can  require  payment,  if  entitled  absolutely,  as 
soon  as  he  can  give  a  discharge  :  Saunders  v.  Vautier,4:^ea,r.  115  ;  Hilton  v. 
H.,  14  Eq.  468  ;  Wharion  v.  Masterman,  [1895]  A.  C.  186,  H.  L. ;  affirming 
C.  A.,  [1894]  2  Ch.  184 ;  Re  Thompson,  Griffith  v.  T.,  44  W.  R.  582  ;  Re 
Lord  Nunhumholme,  [1911]  2  Ch.  510;  and  where  a  discretion  is  reposed 
in  trustees  for  the  exclusive  benefit  of  a  legatee  absolutely,  he  may,  on 
attaining  full  age,  take  the  legacy  free  from  the  exercise  of  the  discretion  : 
Re  Johnston,  Mills  v.  J.,  [1894]  3  Ch.  204  ;  and  see  p.  1570,  inf. 

In  Chancellor  v.  Morecroft,  11  Beav.  262,  trust  funds  received  by  a 
deceased  exor,  also  a  beneficiary,  could  not  be  recovered  without  a  general 
admon  suit. 

An  admor  cannot  avoid  a  judgment  by  alleging  that  Pit  is  illegiti-  Opposition 
mate,  and  that  search  is  being  made  for  documents  which  would  prove  it :  to  decree. 
Felstead  v.  Gray,  18  Eq.  92. 

The  decree  was  made,  though  it  was  alleged  by  a  Deft,  and  not  denied 
on  the  pleadings,  that  the  suit  was  collusive :  Humble  v.  Shore,  3  Ha. 
119. 

Exors  filing  a  bill  to  ascertain  Defts'  rights  in  the  residue,  not  asking,  nor 
offering  to  account,  but  admitting  a  residue,  the  Court  would  not  at  the 
hearing  direct  an  account :  Blathwayt  v.  Taylor,  11  Sim.  455. 

One  co-Pit  in  an  admon  suit  being  bound  by  a  settled  account,  the  Court 
would  only  direct  accounts  on  the  footing  of  that  settlement :  Lambert  v. 
Hutchinson,  1  Beav.  277  ;  and  Pit  was  barred  from  administering  the  estate 
of  A.  by  having  accepted  benefits  under  B.'s  will,  which  prohibited  question- 
ing an  irregular  execution  of  the  trusts  of  A.'s  will :  Egg  v.  Devey,  10  Beav. 
444 ;  and  see  Portlock  v.  Gardner,  1  Ha.  594. 

Matters  not  directly  in  issue  might  be  proved  by  affidavit  at  the  hearing.  Evidence. 
e.g.,  the  presence  of  a  class  of  children  :   Bu^h  v.  Wathins,  14  Beav.  33 ; 
Howard  v.  Chaffers,  11  W.  R.  585;    et  sup.  Vol.  I.  p.  152.     See  now, 
O.  xxxvn,  1. 

If  there  is  delay  in  prosecuting  a  judgment  for  general  admon  by  a  legatee  Delay  in 
or  next  of  kin,  leave  may  be  given  to  a  creditor  to  prosecute  it :  Powell  v.  prosecuting 
WaUworth,  2  Madd.  183  ;  Sims  v.  Ridge,  3  Mer.  464.  judgment. 
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EecaU  of  Where  a  decree  had  been  made  in  an  admon  action  on  a  will,  probate  of 

probate.  which  was  afterwards  recalled,  the  Court  of  Appeal  made  an  order  dismissing 

the  action  :  Re  Dean,  D.  v.  Wright,  21  Ch.  D.  581,  C.  A. 
As  to  the  County  Court  jurisdiction,  v.  sup.  p.  1351. 

COTJET   FEES. 

As  to  the  Court  fees  on  taking  accounts  of  exors,  admors,  &o.,  see  Order 
as  to  Pees,  1884,  Sched.  item,  72 ;  and  that,  notwithstanding  the  words 
"found  due  "  in  the  explanatory  part  of  that  item,  the  Court  fees  on  a 
trustee's  periodical  accounts  are  taken  on  a  percentage  on  the  amounts 
found  from  time  to  time  to  have  been  received,  see  iJe  Crawshay,  Dennis  v. 
C,  39  Ch.  D.  552. 

Where  an  account  is  lodged,  and  no  further  step  is  taken,  no  Court  fee  is 
payable.  Where  an  account  is  lodged,  and  partly  proceeded  with,  but  not 
certified,  the  Court  fee  is  to  be  proportionate  to  the  work  done :   8.  C. 

And  as  to  the  mode  of  calculating  the  fees,  where  separate  accounts  of 
receipts  and  payments  of  exors  and  of  trustees  are  required,  see  Armitage  v. 
Elworthy,  13  Ch.  D.  191,  C.  A. 

FOEM  OF  ACCOUNT  OF  ANNUITIES — ^ADDITIONAl  ACCOUNTS  AND  INQUIRIES . 

An  account  of  the  anns  involves  an  account  of  the  arrears,  and  under 
this  account  the  certificate  now  states  what  anns  are  given,  and  what  is 
due  for  arrears. 

For  the  provisions  of  O.  xxxm,  2,  and  0.  xvi,  40,  as  to  directing 
additional  accounts  and  inquiries,  see  Vol.  I.  p.  189. 

Under  the  old  Cons.  Ord.  35,  r.  19,  the  Court,  on  an  appUcation  by 
summons,  might  order  further  accounts  and  inquiries  to  be  taken  or  made, 
and  the  application  did  not  require  to  be  supported  with  formal  evidence  : 
Mutter  V.  Hudson,  2  Jur.  N.  S.  34  ;  26  L.  T.  116  ;  but  such  accounts  could 
not  be  ordered  so  as  to  go  beyond  the  decree  (West  v.  Laing,  3  Drew.  331), 
by  charging  wilful  default  (Partington  v.  Reynolds,  4  Drew.  253,  et  sup, 
p.  1120),  or  by  deciding  on  an  alleged  admission  of  assets  by  the  exor  (Re 
Wiltshire,  8  W.  R.  133),  or  deciding  inquiries  as  to  conversion  (West  v. 
Laing,  3  Drew.  331),  or  adding  after  judgment  in  a  partnership  action  an 
inquiry  as  to  return  of  premium  which  might  have  been  asked  for  at  the 
hearing  :   Edmonds  v.  Robinson,  29  Ch.  D.  170. 

ADMINISTEATION   OEDBE   ON   OEIGINATING  SUMMONS — O.   LV,   3,   4. 

By  0.  Lv,  3,  "  The  exors  or  admors  of  a  deceased  person,  or  any  of  them, 
and  the  trustees  under  any  deed  or  instrument,  or  any  of  them,  and  any 
person  claiming  to  be  interested  in  the  relief  sought  as  creditor,  devisee, 
legatee,  next  of  kin,  or  heir-at-law  or  customary  heir  of  a  deceased  person, 
or  as  c.  q.  t.  under  the  trust  of  any  deed  or  instrument,  or  as  claiming  by 
assignment  or  otherwise  under  any  such  creditor  or  other  person  as  afore- 
said, may  take  out,  as  of  course,  an  originating  summons  returnable  in  the 
Chambers  of  a  Judge  of  the  Chancery  Division  for  such  relief  of  the  nature 
or  kind  following,  as  may  by  the  summons  be  specified  and  as  the  circum- 
stances of  the  case  may  require  (that  is  to  say),  the  determination,  without 
an  admon  of  the  estate  or  trust,  or  any  of  the  following  questions  or 
matters  :■ — 

"  (a)  any  question  afiecting  the  rights  or  interests  of  the  person  claiming 
to  be  creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law,  or 
c.  q.  t.  : 
"  (b)  the  ascertainment  of  any  class  of  creditors,  legatees,  devisees,  next 

of  kin,  or  others  : 
'•  (c)  the  furnisliing  of  any  particular  accounts  by  the  exors  or  admors  or 
trustees,  and  the  vouching  (when  necessary)  of  such  accounts  : 
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"  (d)  the  payment  into  Court  of  any  money  in  the  hands  of  the  exors  or 
admors  or  trustees  : 

"  (e)  directing  the  exors  or  admors  or  trustees  to  do  or  abstain  from 
doing  any  particular  act  in  their  character  as  such  exors  or  admors 
or  trustees  : 

"  (f)  the  approval  of  any  sale,  purchase,  compromise,  or  other  trans- 
action : 

"  (g)  the  determination  of  any  question  arising  in  the  admon  of  the 
estate  or  trust." 

By  r.  4,  "  Any  of  the  persons  named  in  the  last  preceding  rule  may  in  like 
manner  apply  for  and  obtain  an  order  for — 

"  (a)  the  admon  of  the  personal  estate  of  the  deceased  : 

"  (b)  the  admon  of  the  real  estate  of  the  deceased  : 

"  (c)  the  admon  of  the  trust." 

Upon  such  a  summons  the  Court  has  the  same  jurisdiction  as  in  an  admon  Jurisdiction, 
action,  and  may  deal  with  the  question  of  costs  as  in  an  ordinary  admon 
action,  although  no  estate  or  fund  is  sought  to  be  administered :    Re 
Medland,  Eland  v.  M.,  41  Ch.  D.  476,  492,  C.  A. ;   Be  Chapman's  Estate, 
Fardell  v.  C,  1886,  W.  N.  17. 

But  there  is  no  jurisdiction  to  decide  adversely  any  question  which  would 
not  be  so  decided  in  an  admon  action  ;  e.g.,  whether  or  not  a  sum  standing 
in  the  widow's  name  belonged  to  the  estate  or  was  a  gift  to  her :  Re  Royle, 
R.  V.  Hayes,  43  Ch.  D.  18,  C.  A. ;  approving  Re  Davies,  D.  v.  D.,  38  Ch.  D.- 
210 ;  and  see  Re  Amalgamated  Society  of  Railway  Servants,  [1910]  2  Ch.  547  ; 
or  whether  money  has  been  rightly  retained  by  the  exor  as  a  donatio 
mortis  causa  to  him  by  the  testator :  Neilan  v.  Farrell,  29  L.  R.  Ir.  12  ;  or 
whether  the  represve  of  the  testatrix  was  bound  to  account  to  the  represve 
of  A.  for  income  of  A.  received  by  the  testatrix :  HerricJc  v.  Cooper,  [1899] 

1  I.  R.  321 ;  though  the  Court  may  entertain  such  questions  when  the 
parties  consent  to  the  jurisdiction :  Re  Royle,  sup.  ;  and  see  Ingpen  on 
Exors,  590. 

And  an  admon  summons  ought  not  to  be  used  to  obtain  pajrment  of  a 
disputed  debt,  unless  the  question  depends  merely  on  a  point  of  law : 
Re  Powers,  Lindsell  v.  Phillips,  30  Ch.  D.  291,  C.  A. ;  or  to  obtain  an  order 
founded  on  breach  of  trust  or  inquiries  pointing  to  wilful  default :  Dowse  v. 
Oorthn,  [1891]  A.  C.  202 ;  even  as  against  Pits  submitting  to  account : 
Re  Hengler,  Frowde  v.  H.  (No.  2),  1893,  W.  N.  37  ;  Re  Stuart,  Smith  v. 
Stuart,  74  L.  T.  546  {q.  v.  as  to  the  course  to  be  adopted  where  on  summons 
an  inquiry  as  to  breaches  of  trust  has  been  directed  and  not  objected  to). 

But  a  claim  by  an  heir-at-law,  named  as  devisee,  to  real  estate  as  undis- 
posed of,  can  be  entertained  :  Re  Hargreaves,  Kidgley  v.  Tatley,  43  Ch.  D. 
401,  C.  A. 

A  person  who  is  not  a  creditor  cannot  proceed  by  originating  summons 
although  if  an  admon  order  were  made  he  might  be  entitled  to  prove  under 
Jud.  Act,  1875,  s.  10 :  Re  Hargreaves,  Dicks  v.  Hare,  44  Ch.  D.  236,  C.  A: 

Whether  a  joint  creditor  of  a  partnership  firm  can  so  proceed  for  admon 
of  the  estate  of  a  deceased  partner,  qucere  :  Re  Barnard,  Edwards  v.  B., 
32  Ch.  D.  447,  C.  A. 

The  procedure  under  O.  lv,  in  common  with  the  former  procedure  under 
the  Chancery  Procedure  Act,  1852  (15  &  16  V.  c.  86),  s.  5,  does  not  apply  to 
complicated  cases :  Rump  v.  Oreenhill,  20  Beav.  512 ;  Re  Giles,  R.  dj  P. 
Advance  Co.  v.  Michell,  43  Ch.  D.  391,  C.  A.  ;  Re  Powers,  Lindsell  v. 
Phillips,  30  Ch.  D.  291,  C.  A. ;  and  other  oases  cited  sup.  Vol.  I.  p.  312. 

But  any  question  necessary  for  ascertaining  what  the  personalty  consists 
of,  e.g.,  the  validity  of  a  settlement,  might  be  decided :    Wadham  v.  Rigg, 

2  Dr.  &  S.  78. 

A  suit  against  the  Crown  may  be  instituted  by  summons :  Polini  v. 
Gray,  1874,  W.  N.  3, 

A  fund  may  be  distributed  in  admon  proceedings  without  regard  to  the 
existence  of  contingent  future  claims  :  Re  King,  [1907]  1  Ch.  72. 
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As  to  service  of  such  a  summons  out  of  the  jurisdiction,  v.  sup.  Vol.  I. 
p.  18. 

ADMINISTRATION   OF  EBALTY. 

By  O.  LV,  4,  an  order  may  be  made  for  the  admon  of  the  realty  only. 

And  where,  on  the  account  being  taken,  it  appeared  that  the  estate 
consisted  exclusively  of  realty,  the  exor,  being  a  necessary  party,  was 
entitled  to  his  costs  thereout :  Barry  v.  Hamilton,  21  L.  R.  Ir.  11  ;  and  see 
now  the  provisions  of  the  Land  Transfer  Act,  1897,  sup.  p.  1353. 

By  0.  LV,  r.  4a,  "  If  for  the  purposes  of  the  Land  Transfer  Act,  1897, 
it  is  desirable  to  ascertain  the  heir-at-law  or  any  devisee  or  legatee  of  the 
person  who  has  died  having  real  estate  vested  in  him  within  the  meaning 
of  that  Act,  the  same  may  be  ascertained  and  all  necessary  directions 
with  regard  to  carrying  out  the  provisions  of  that  Act  maybe  given  on  any 
O.  S.  taken  out  under  r.  3  or  4  of  this  order." 

An  action  can  be  sustained  against  the  legal  pers.  represve  for  an  account 
of  rents  wrongfully  received  by  his  testator,  and  if  assets  not  admitted  an 
account  of  the  testator's  estate  :   Caton  v.  Coles,  1  Eq.  581. 

As  to  the  destination  of  rents  undisposed  of  by  the  will  until  the  happening 
of  an  event,  see  Re  Mowlem,  18  Bq.  9  ;  Andrew  v.  A.,  1  Ch.  D.  410,  C.  A. ; 
Wade-Oery  v.  Handley,  3  Ch.  D.  374,  C.  A. ;  Re  Williams,  Spencer  v 
Brighouse,  54  L.  T.  831. 

Where  the  disposition  of  the  trust  estate  depends  on  the  trustee's  dis- 
cretion, the  Court  will,  in  a  proper  action,  inquire  if  such  discretion  has  been 
fairly  and  honestly  exercised,  and  not  interfere  while  it  is  so,  but  where 
this  might  be  liable  to  question,  may,  to  avoid  new  actions,  require  it  to 
be  exercised  under  its  own  view :  Costabadie  v.  C,  6  Ha.  410 ;  and  see 
A.  O.  V.  Harrow  Sch.,  2  Vez;.  551. 

The  Court  cannot  anticipate  the  time  of  sale  directed  by  the  will : 
Johnstone  v.  Bdber,  8  Beav.  233  ;  Carlyon  v.  Truscott,  20  Eq.  348. 

Legatees  failing  to  prove  the  existence  of  their  primary  fund  for  want  of 
account  books,  the  realty  (being  the  secondary  fund)  was  ordered  to  be  sold 
to  pay  them,  without  prejudice  to  any  claim  or  liability  as  to  the  primary 
fund :  Rowley  v.  Adams,  7  Beav.  548. 

The  Court  may  sell  in  one  lot  properties  subject  to  different  trusts,  and 
can  apportion  the  purchase-money :  Cavendish  v.  C,  10  Ch.  319,  et  sup, 
p.  1079 ;  and  for  later  cases,  see  Re  Cooper,  4  Ch.  D.  802  ;  Tolson  v.  Sheard, 
5  Ch.  D.  19,  C.  A. 

By  0.  xviu,  2,  no  cause  of  action  is,  unless  by  leave  of  the  Court,  to  be 
joined  with  an  action  for  the  recovery  of  land  except  claims  for  mesne 
profits,  or  arrears  of  rent,  or  double  value  and  damages  for  breach  of  the 
contract  under  which  the  premises  are  held,  or  for  any  wrong  or  injury  to 
the  premises  claimed. 

An  objection  to  improper  joinder  of  causes  of  action  made  at  the  trial  is 
too  late  :  Re  Derbon,  D.  v.  Collis,  36  W.  R.  667  ;  58  L.  T.  519. 

Under  this  rule  leave  must  be  obtained  to  join  in  one  action  a  claim  to 
realty  by  construing  a  will,  which  formerly  would  have  been  the  subject  of 
ejectment,  and  for  admon  of  the  same  testator's  personalty  :  ^Yhetstone  v. 
Dewis,  1  Ch.  D.  99  ;  but  see  Gledhill  v.  Hunter,  14  Ch.  D.  492,  that  an  action 
to  establish  title  to  land  not  claiming  possession  is  not  an  action  for  the 
recovery  of  land ;  and  sup.  Vol.  I.  p.  2  ;  and  a  claim  by  heir-at-law  and 
next  of  kin  to  recover  realty  in  possession  of  admix,  and  to  administer  the 
personalty :  Kitching  v.  K.,  24  W.  R.  901.  As  to  adding  claim  for  a 
receiver,  see  Allen  v.  Kennet,  24  W.  R.  845. 


PARTIES. 


By  0.  XVI,  33,  it  is  provided  that  any  residuary  legatee  or  next  of  kin 
entitled  to  a  judgment  or  order  for  the  admon  of  the  personalty,  may  have 
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the  same  without  serving  the  remaining  residuary  legatees  or  next  of 
kin. 

By  r.  34,  "  Any  legatee  interested  in  a  legacy  charged  upon  real  estate, 
and  any  person  interested  in  the  proceeds  of  real  estate  directed  to  be  sold  " 
may,  without  serving  the  others,  have  a  judgment  or  order  for  the  admon 
of  the  estate. 

By  r.  35,  any  residuary  devisee  or  heir  may,  without  serving  any  co- 
residuary  devisee  or  co-heir,  have  the  like  judgment  or  order.  By  r.  36, 
any  one  of  several  cs.  q.  t.  under  any  deed  or  instrument  may,  without  serving 
any  other  of  them,  have  a  judgment  for  the  execution  of  the  trusts  :  see 
Macleod  v.  Anneshy,  17  Jur.  608;  16  Beav.  200;  Joceyv.  James,  9  Ha, 
Ixxx. 

By  r.  38,  any  exor,  admor,  or  trustee  may  obtain  a  judgment  against  any 
one  legatee,  next  of  kin,  or  c.  q.  t.  for  the  admon  of  the  estate  or  the  execu- 
tion of  the  trusts.  All  the  exors,  however,  must  be  parties  :  Latch  v.  L., 
10  Ch.  464,  et  sup.  pp.  1358,  1359. 

By  r.  39,  in  all  the  above  cases  the  Court  or  Judge  may  require  any  other 
person  or  persons  to  be  made  a  party  or  parties  to  the  action,  and  may 
give  the  conduct  of  the  action  to  such  person  as  he  may  think  fit,  and  may 
make  orders  for  placing  the  Deft  on  the  record  on  the  same  footing  in 
regard  to  costs  as  the  other  parties  having  a  common  interest  with  him. 

0.  LV,  5,  provides  as  to  the  persons  to  be  served  with  the  summons  under  Service, 
rr.  3  and  4,  in  the  first  instance. 

A  party  having  a  contingent  future  claim  upon  the  estate  is  not  a  proper 
party  to  admon  proceedings  :   Re  King,  [1907]  1  Ch.  72. 

By  r.  40,  the  Court  or  a  Judge  may  direct  that  any  persons  interested  Notice  of 
shall  be  served  vrith  notice  of  the  judgment  or  order,  and  such  persons  judgment, 
shall  then  be  bound  by  the  proceedings  as  if  they  had  been  originally  made 
parties,  and  shall  be  at  liberty  to  attend  the  proceedings  ;  and  any  person 
so  served  may  within  one  month  apply  to  the  Court  or  Judge  to  discharge, 
vary,  or  add  to  the  judgment  or  order.  In  the  hearing  of  a  suit  by  one 
legatee,  others  who  are  not  made  parties  have  no  locus  standi :  Lloyd  v. 
Cross,  1871,  W.  N.  101. 

Trustees  of  a  settled  share  of  residue  may  be  brought  before  the  Court  by 
notice  of  the  judgment :    White  v.  Steward,  1866,  W.  N.  83. 

Notice  of  the  judgment  binds  the  interest  of  the  person  served  in  the 
subject-matter  of  the  suit,  but  does  not  make  liim  a  party  for  all  purposes, 
such  as  a  motion  for  injunction  against  him  in  the  suit:  Walherv.  Seligmann, 
12  Eq.  152  ;  and  see  Me  Parkes,  Simpson  v.  P.,  66  L.  T.  151. 

Persons  having  notice  of  the  decree  cannot  be  treated  as  co-Pits,  but  at 
most  as  Defts,  and  they  are  only  entitled  to  such  inquiries  as  they  could 
have  had  as  co-Defts :  Whitney  v.  Smith,  4k  Ch.  513  ;  and  see  Jud.  Act, 
1873,  s.  24  (3). 

A  purchaser  of  real  estate  in  no  way  affected  by  the  judgment,  having 
been  served  with  it,  was  right  in  appearing,  and  entitled  to  have  his  appeai- 
ance  vacated,  with  all  costs  to  be  paid  by  the  Pits  who  served  hiiu :  Be 
Symons,  Beits  v.  B.,  54  L.  T.  501. 

Persons  served  with  notice  of  the  judgment,  but  not  attending  proceed  ■ 
ings,  need  not  have  notice  before  the  Master's  certificate  is  signed  :  Oreen 
V.  Measures,  1866,  W.  N.  122  ;  and  persons  abroad  once  served  are  affected 
with  notice  of  all  the  subsequent  proceedings  :  Lee  v.  Sturrock,  1876,  W.  N. 
226. 

By  O.  LV,  27,  the  appointment  of  a  guardian  ad  litem  in  the  case  of  an 
infant  or  person  of  unsound  mind  so  served  is  provided  for.  O.  xvi,  43, 
provides  for  the  form  of  the  notice  of  the  decree  or  order. 

For  the  mode  in  which  the  directions  of  the  Court  are  obtained,  as  to  what 
parties  are  to  be  served  with  the  order  or  decree,  and  service  of  infants,  see 
De  Balinhard  v.  Bullock,  Clarke  v.  C,  9  Ha.  xiii. 

An  order  was  made  for  leave  for  persons  not  parties  to  appear  at  the 
hearing :  see  Lewis  v,  Clowes,  10  Ha.  bdi. 

VOL.  11.  4  Y 
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Tor  the  practice  where  a  party  served  objected  to  the  decree,  see  Kidd  v. 
Cheym,  18  Jur.  348  ;  2  W.  R.  316 ;  2  Eq.  Rep.  475. 

For  form  of  order  in  a  beneficiary's  action,  where  an  exor  who  had  not 
proved  at  first  afterwards  came  in  and  proved,  see  Be  Dracup,  Field  v.  D., 
1892,  W.  N.  43. 

Further  inquiries  may  be  added,  after  Master's  certificate  filed :  Ueeve  v. 
B.,  1871,  W.  N.  62. 

By  O.  XVI,  8,  trustees,  exors,  and  admors  may  sue  and  be  sued  on  behalf 
of  or  as  representing  the  property  or  estate  of  which  they  are  trustees  of 
represves  without  joining  any  of  the  persons  benofioially  interested  in  the 
trust  or  estate,  and  shall  be  considered  as  representing  such  persons  ;  but 
the  Court  or  a  Judge  may  at  any  stage  of  the  proceedings  order  any  such 
persons  to  be  made  parties  either  in  addition  to  or  in  lieu  of  the  previously- 
existing  parties. 

By  0.  XVI,  9,  any  one  or  more  of  numerous  parties  having  the  same 
interest  may  sue  or  be  sued,  or  may  be  authorized  by  the  Court  to  defend 
on  behalf  or  for  the  benefit  of  all. 

Interested  persons  not  made  parties,  whose  rights  may  be  afiected  by  an 
order  directing  accounts  and  inquiries,  are  not  bound  by  that  order  (at  any 
rate  when  they  ought  to  be  served)  unless  served  with  notice  of  it,  or  order 
made  appointing  a  member  of  their  class  to  represent  them  in  the  action  : 
May  V.  Newton,  34  Ch.  D.  347. 

As  to  the  practice  of  the  Court  generally  in  reference  to  binding  absent 
parties  in  an  admon  action,  see  S.  C. 

Where  it  was  impossible  without  an  inquiry  to  ascertain  who  were  the 
next  of  kin,  the  Court  appointed  the  legal  pers.  represve  of  the  exor  and 
trustee  to  represent  them  :  Be  Hake,  Pownall  v.  Pry  or,  1895,  W.  N. 
116. 

As  to  the  necessity  for  making  the  legal  pers.  represve  a  party  to  an  admon 
action,  v.  sup.  p.  1358. 

Where,  under  O.  xvi,  46,  the  Court  has  dispensed  with  the  represve  or 
appointed  a  person  to  represent  the  estate,  the  order  should  show  this  on  its 
face :   Be  Bicherson,  Scales  v.  Heyhoe,  [1893]  3  Ch.  146. 

And  as  to  representation  orders,  v.  sup.  Vol.  I.  p.  119. 

Some  residuary  legatees  being  out  of  the  jurisdiction,  the  Court  made  a 
declaration  of  right  as  to  the  others  only:  Morley  v.  Bennoldson,  2  Ha. 
570  ;  Mores  v.  M.,  6  Ha.  125,  where  the  absentee's  legacy  was  ordered  into 
Court,  and  an  inquiry  directed  as  to  him ;  and  see  the  three  courses  open 
to  the  Court  in  such  case  :  lb. ;  and  see  Simmons  v.  S.,  Ih.  360. 

The  assignee  of  a  Deft  residuary  legatee,  before  service  of  the  bill,  had  to 
be  made  a  party :  Humble  v.  Shore,  3  Ha.  119. 

Legatees  and  annuitants  are  bound  by  proceedings  in  an  admon  action 
between  exors,  residuary  legatees,  and  devisees  :  Jennings  v.  Paterson,  15 
Beav.  28. 

As  to  making  an  exor  who  has  distributed  the  estate  a  party  to  pro- 
ceedings with  reference  to  it,  see  Sect.  XXVIII.,  "  Refunding  Legacies," 
inf.  pp.  1591  et  seq. 

Where  an  exor  abroad  remitted  a  clear  fund  for  distribution  among 
legatees,  the  Court  determined  their  rights  in  a  suit  to  which  the  consignee 
was  a  party,  but  not  the  exor :  Arthur  v.  Hughes,  4  Beav.  506. 

O.  XVI,  6,  enabling  Pit  to  proceed  against  one  or  more  persons  severally, 
or  jointly  and  severally,  liable,  does  not,  semble,  apply  to  an  admon  action, 
so  as  to  enable  a  Pit  to  sue  one  exor  alone  for  admon  of  the  estate  :  see  Hall 
V.  Austin,  2  Coll.  570,  et  v.  sup.  p.  1359. 

One  exor  may  proceed  against  the  other  alone  for  account  and  payment 
of  money  from  him  to  the  estate  :  Peake  v.  Ledger,  8  Ha.  313  ;  but  see  cases 
cited,  sup.  p.  1095. 

One  of  two  exors  having  absconded,  the  other  sued  a  mortgagor,  and  the 
Court  refused,  on  the  application  of  the  Deft,  to  add  the  absconding  exor  aa 
pirty :  Drage  v.  Harlopp,  28  Ch.  D.  414. 
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As  the  exor  fully  represents  the  estate  in  a  suit  by  a  creditor,  leave 
cannot  be  given  to  a  residuary  legatee  to  appeal  from  a  decree  made  against 
the  exor  :  Re  Youngs,  Doggett  v.  Hevett,  30  Ch.  D.  421,  C.  A. 

And  where  the  question  was  whether  a  debt  was  payable  out  of  income  or 
out  of  corpus,  the  exor  sufficiently  represented  the  estate  without  joining  the 
reversioners  :  Be  Ward,  Bemment  v.  Balls,  47  L.  J.  Ch.  781. 

A  receiver  in  an  admon  action  will  not  be  permitted  to  carry  on  another 
admon  action  in  the  name  of  a  bankrupt  exor  or  admor :  Re  Hopkins, 
Dowel  V.  Hawtin,  19  Ch.  D.  61,  C.  A. 

The  trusts  of  a  document  may  be  partially  executed  :  Parnell  v.  Hingston,  Partial  exe- 
3  Sm.  &  G.  337  ;  Abrey  v.  Newman,  17  Jur.  153  ;   10  Ha.  App.  Iviii.  ;  22  outiou  of 
L.  J.  Ch.  827  ;  and  a  suit  was  confined  to  property  of  which  testator  was  trust, 
a  trustee  for  a  firm  of  which  he  was  a  partner :    Prentice  v.  P.,  10  Ha. 
xxii. 

As  to  bringing  before  the  Court  mortgagees  pendente  lite  of  shares  in  the  Inoum- 
estate,  see  Freeman  v.  Pennington,  3  D.  T.  &  J.  295;    Brandon  v.  B.,  3  branoers. 
N.  R.  287. 

CLASSIFICATION  ORDEK. 

By  0.  LV,  40,  "  Where,  upon  the  hearing  of  the  summons  to  proceed,  or 
at  any  time  during  the  prosecution  of  the  judgment  or  order,  it  appears  to 
the  Judge,  with  respect  to  the  whole  or  any  portion  of  the  proceedings,  that 
the  interests  of  the  parties  can  be  classified,  he  may  requh'e  the  parties  con- 
stituting each  or  any  class  to  be  represented  by  the  same  soh,  and  may 
direct  what  parties  may  attend  all  or  any  part  of  the  proceedings,  and 
where  the  parties  constituting  any  class  cannot  agree  upon  the  solr  to 
represent  them,  the  Judge  may  nominate  such  solr  for  the  purpose  of  the 
proceedings  before  him ;  and  where  any  one  of  the  parties  constituting 
such  class  declines  to  authorize  the  solr  so  nominated  to  act  for  him,  and 
insists  upon  being  represented  by!a  different  solr,  such  party  shall  personally 
pay  the  costs  of  his  own  solr  of  and  relating  to  the  proceedings  before  tho 
Judge,  with  respect  to  which  such  nomination  shall  have  been  made,  and 
all  such  further  costs  as  shall  be  occasioned  to  any  of  the  parties  by  his 
being  represented  by  a  different  solr  from  the  solr  so  to  be  nominated." 


GENEEAL  PECUNIARY  BEQUESTS. 

In  an  action  by  a  single  legatee  for  his  own  legacy,  unless  the  pers.  p         , 
represve  of  the  testator,  by  admitting  assets,  warrants  a  personal  judgment  „g(,ount; 
against  himseU,  the  Court  will  direct  a  general  account  of  all  the  legacies,  directed, 
and  payment  of  the  legacy  claimed,  rateably  only  with  the  rest,  no  pre- 
ference being  allowed :   Mitf.  PI.  168  ;   and  a  legatee's  suit  is  taken  to  be 
for  himself  and  others,  whether  so  expressed  or  not :    Thomas  v.  Jones, 
1  Dr.  &  S.  134. 

The  Pit  is  not  a  judgment  creditor,  within  the  Judgments  Act,  1864  pj^  ^^^^  ^ 
(27  &  28  V.  c.  112),  of  the  Deft  exor  who  has  disobeyed  an  order  for  judgment 
payment  into  Court  of  money  due  from  him  :  Johnson  v.  Burgess,  15  Eq,  creditor 
398. 

A  legatee  is  entitled  to  an  explanation  of  the  assets,  and  inspection  of  inanection  of 
the  accounts,  but  not  to  a  copy  at  the  expense  of  the  estate  :  Otlley  v.  Oilhy,  accounts. 
8  Beav.  602  ;   and  see  Thompson  v.  Dunn,  5  Ch.  573  ;    Re  Watson,  [1904] 
49  Sol.  J.  54 ;  et  sup.  Vol.  I.  p.  88. 

In  Day  v.  Croft,  14  Beav.  29,  after  decree,  though  the  parties  were  Attendance 
numerous  and  the  expenses  great,  the  Court  would  not  exclude  any  qjj  taluns 
residuaries  from  attending  on  taking  the  accounts.    Secus,  as  to  a  Deft  accounts, 
who  had  no  interest  in  the  result :  Pearce  v.  Crutchfield,  16  Ves.  4S. 

A  Deft  made  a  party  to  a  suit,  only  in  respect  of  an  annuity  charged  on 
the  real  estate,  was  not  allowed  costs  of  attendances :  Tharp  v.  4'.,  3  Mer. 
510. 
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On  inquiry  as  to  inoumbrances  on  shares,  a  Deft  could  impeach  an  alleged 
assignment  by  him :  Lennard  v.  Curzon,  1  D.  &  S.  350. 

A  bequest  to  make  good  testator's  debts  unpaid  in  bankruptcy  did  not 
lapse  as  to  predeceasing  creditors,  but  was  liable  to  legacy  duty :  Turner 
V.  Martin,  7  D.  M.  &  G.  429  ;  and  wherever  the  Court  finds  that  the 
testator's  intention  in  giving  a  legacy  was  not  merely  bounty  to  the  legatee, 
but  to  discharge  a  moral  obligation  recognized  by  the  testator,  whether 
legally  enforceable  or  not,  the.  legacy  will  not  lapse  by  the  death  of  the 
legatee  in  the  testator  s  lifetime :  Stevens  v.  King,  [1904]  2  Ch.  30  ;  as  to 
interest,  see  AsTcew  v.  Thompson,  4  K.  &  J.  620. 

As  to  the  exor's  right  when  sued  for  a  legacy  to  set  off  sums  due  from  the 
egatee  to  the  estate,  see  Sect.  XXVI,  inf.  p.  1587  et  seq. 


WILL  IN  BXECmiON  OF  POWER. 

Annual  By  the  Land  Transfer  Act,  1897  (60  ft  61  V.  c.  65),  s.  1,  sub-ss.  1  and  2 

powers  of        (^.  sup.  p.  1353),  it  is  in  effect  provided  that  any  real  estate  over  which  a 
appomtmeut.  person  executes  by  will  a  general  power  of  appointment,  shall,  notwith- 
standing any  testamentary  disposition,  devolve  to  and  become  vested  in 
his  pers.  represves  or  represve  from  time  to  time  as  if  it  were  a  chattel  real 
vesting  in  them  or  him. 

By  the  Wills  Act,  s.  27,  general  bequests  are  to  execute  general  powers  of 
appointment  unless  a  contrary  intention  appears.  Under  this  section 
general  pecuniary  legacies  were  held  payable  out  of  a  fund  which  a,  feme  sole 
had  a  general  power  to  appoint  by  will :  Hawthorn  v.  Shedden,  3  Sm.  &  G. 
293  ;  Wilday  v.  Barnett,  6  Eq.  193  ;  Be  Wilkinson,  4  Oh.  587  ;  8  Eq.  487  ; 
Hayes  v.  Oatley,  14  Eq.  1 ;  and  see  Re  Davies,  13  Eq.  163  ;  Williams  v.  W., 
Be  Hartley,  [1900]  1  Ch.  152 ;  Be  Jacob,  [1907]  1  Ch.  445 ;  Be  Martin^ 
[1902]  1  Ch.  314 ;  and  general  pecuniary  legacies  and  debts  to  the  extent 
necessary  to  enable  them  both  to  be  paid  where  the  will  contained  no 
residuary  gift  of  personal  estate,  but  merely  the  appointment  of  executors 
and  bequests  of  general  pecuniary  legacies :  Be  Seabrooh,  Gray  v.  Baddeley, 
[1911]  1  Ch.  151  ;  et  seq.  p.  1606. 

As  to  the  effect  on  a  power  of  appointment  of  appointing  an  exor  without 
more,  or  giving  legacies  and  appointing  an  exor,  see  Be  Seahrook,  [1911] 
1  Ch.  151 ;   Ingpen  on  Exors,  499. 

A  power  to  appoint  to  any  person  "  except  A."  is  not  a  general  power 
within  sect.  27  ;  but  semble,  it  may  become  so  by  the  death  of  A.  before 
the  power  is  exercised :  Be  Byron's  Settlement,  Williams  v.  Mitchell, 
[1891]  3  Ch.  474. 
Foreign  will.  The  general  rule  of  construction  introduced  by  sect.  27  of  the  Wills  Act, 
1837,  does  not  apply  to  a  foreign  will  executed  in  accordance  with  the  law 
of  the  testator's  domioil,  but  not  in  accordance  with  the  provisions  of  the 
Wills  Act,  unless  the  will  shows  on  its  face  that  it  is  to  be  construed  accord- 
ing to  English  rules  of  construction :  Be  D'Este's  Settlement  Trusts,  [1903] 
1  Ch.  98  ;  Be  Scholefield,  [1905]  2  Ch.  408. 
Where  When  a  power  otherwise  general  requires  that  the  appointor  should 

reference  to     expressly  refer  to  it,  a  bequest  not  referring  to  the  power  will  not  operate  as 
power  an  execution  of  it  under  sect.  27  of  the  Wills  Act :  Phillips  v.  Cayley,  43 

necessary.  ch.  D.  222,  C.  A.  (overruling  Be  Marsh,  Mason  v.  Thome,  38  Ch.  D.  630)  ; 
Charles  v.  Burke,  60  L.  T.  380  ;  43  Ch.  D.  223,  n. ;  1888,  W.  N.  244  ;  Be 
Tarrant's  Trusts,  58  L.  J.  Ch.  780;  Be  Davies,  D.  v.  D.,  [1892]  2 
Ch.  63. 

A  general  devise  of  real  estate  will  not,  per  se,  amount  to  an  exercise  of  a 
power  of  revocation  and  new  appointment  contained  in  a  previous  deed 
made  in  exercise  of  a  general  power  to  appoint  by  deed  or  will :  Be  Brace, 
Welch  V.  Colt,  [1891]  2  Ch.  671 ;  Charles  v.  Burke,  43  Ch.  D.  223,  n. ;  or 
reserved  to  the  donee  by  the  original  instrument  creating  the  power :  Be 
Goulding's  Settlement,  1900,  W.  N.  51 ;  48  W.  R.  183  ;  and  a  general  gift 
of  personalty  does  not  operate  to  execute  a  power  to  charge  real  estate : 
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Re  Salvin,  [1906]  2  Oh.  459,  following  Re  Wallinger's  Estate,  [1898]  1  I.  R. 
139  ;   and  see  Re  Thursby's  Settlement,  [1910]  2  Oh.  181. 

A  general  power  to  appoint  by  will  by  way  of  mortgage  or  charge  is  not 
exercised  by  a  general  gift  in  the  will  not  referring  to  the  power  or  other- 
wise showing  an  intention  to  charge :  Re  Wallinger's  Estate,  [1898]  1  I.  R. 
139,  C.  A.  And  a  general  gift  in  favour  of  a  wife  will  not  operate  as  an 
exercise  of  a  special  power  to  appoint  income  of  real  estate  to  her :  Re 
Williams,  Fovlkes  v.  If.,  42  Ch.  D.  93,  C.  A.  ;  Re  Mills,  M.  v.  M.,  34  Ch.  D. 
186. 

A  general  gift  or  a  gift  in  execution  of  all  powers,  may  operate  as  an  Power 
exercise  of  a  power  subsequently  created  :  see  Re  Old,  Pengelley  v.  Herbert,  created 
54  L.  T.  677  ;  Boyes  v.  Cook,  14  Ch.  D.  53,  C.  A. ;  Airey  v.  Bower,  12  App.  subsequently 
Ca.  263  ;  but  a  general  gift  of  property  over  which  the  testator  should  have  to  will. 
a  disposing  power  did  not  operate  as  an  exercise  of  a  special  power  of 
appointment  to  a  widow  conferred  by  a  subsequent  will :    Re  Hayes, 
Turnbull  v.  H.,  [1900]  2  Ch.  332  ;  [1901]  2  Ch.  529,  C.  A. ;  quoere,  whether 
it  is  possible  as  a  matter  of  law  to  execute  by  anticipation  a  special  power 
not  created  till  after  the  alleged  execution  :  8.  C. 

A  fund  appointed  by  a  married  woman  to  a  person  who  died  in  her  life-  Appointment 
time  passed  as  in  default  of  appointment :  Re  De  Lusi's  Trusts,  3  L.  R.  Ir.  of  married 
232,  following  Re  Davies'  Trusts,  13  Eq.  163.     And  an  appointment  under  women. 
a  general  power  was  held  to  make  the  appointed  property  part  of  the  pro- 
perty of  the  appointor  for  all  purposes,  so  that  lapsed  shares  passed  to  her 
next  of  kin:  Re  Ickeringill,  Hinsley  v.  /.,  17  Ch.  D.  151 ;  and  see  Willoughhy 
Osborne  v.  Holyoake,  22  Ch.  D.  238 ;   disapproving  Hoare  v.  Osborne,  33 
L.  J.  Ch.  686  ;   12  W.  R.  66. 

Upon  the  question  how  far  general  words  in  a  will  expressing  an  intention  Execution  of 
to  exercise  all  powers  are  suflScient  to  make  the  wiU  operate  as  an  execution  special  power 
of  a  special  power,  see  Re  Cotton,  Wood  v.  C,  40  Ch.  D.  41  ;   Von  Brockdorff  by  general 
v.  Malcolm,  30  Oh.  D.  172  ;  Be  Boyd,  Neild  v.  B.,  63  L.  T.  92  ;  Re  Davies,  "^o^^- 
D.  V.  D.,  [1892]  3  Ch.  63 ;   Re  Rickman,  Stokes  v.  R.,  80  L.  T.  518  ;   Re 
Milner,  Bray  v.  M.,  [1899]  1  Ch.  563  ;    Re  Rew,  R.  v.  Wippell,  [1899]  2 
Ch.  536  ;  Re  Hodgson,  Barley  v.  H.,  [1899]  1  Ch.  666  ;  Re  Mayhem,  Spencer 
V.  Cutbush,  [1901]  1  Ch.  677  ;    Re  Lane,  [1908]  2  Ch,  581 ;    Wrigley  v. 
Lowndes,  [1908]  P.  348. 

The  word  "  appoint  "  being  used,  and  it  being  shown  that  the  testatrix 
had  one  special  power  and  no  other,  the  power  was  held  to  be 
exercised :  Re  Mayhew,  swp.  ;  Kent  v.  Kent,  [1902]  P.  108  ;  but  the  word 
"  appoint,"  per  se,  is  not  sufficient :  Re  WestorCs  Settlement,  [1906]  2  Ch.  620. 

As  to  not  reading  the  word  "  appoint "  in  any  narrow,  technical,  or 
restricted  sense,  see  Re  Oriffit'hs'  Settlement,  Griffiths  v.  Waghorn,  [1911] 
1  Ch.  246,  applying  Cox  v.  Chamberlain,  (1799)  4  Ves.  631. 

As  to  execution  by  a  document  "  purporting  to  be  "  a  will,  see  Re  Broad,  WUl,  what. 
Smith  V.  Draeger,  [1901]  2  Ch.  86. 

A  codicil  confirming  a  will  may  have  the  effect  of  giving  validity  to  the  Codicil  con- 
will  as  an  appointment :  Re  Blackburn,  Smiles  v.  B.,  43  Ch.  D.  75.  firming  wUl. 

ADMISSION  OF  ASSETS — ASSENT  TO  BEQUEST, 

If  the  exor  or  admor  has,  by  admitting  assets  or  assenting  to  a  legacy,  Effect  of  ad- 
made  himself  personally  liable  to  pay  the  debt  or  legacy,  payment  ismitting 
ordered  without  taking  the  accounts,  whether  in  the  case  of  a  creditor  assets. 
{Woodgate  v.  Field,  2  Ha.  211)  or  pecuniary  legatee  {Whittles.  Henning,  2 
Beav.  396),  and  in  the  case  of  a  specific  legatee,  delivery  of  the  legacy  is 
ordered :   see  Sect.  XXII.,  "  Specific  Bequests,"  inf.  p.  1544. 

Admission  of  assets  does  not  prevent  the  exor  from  disputing  the  debt : 
Re  Beynon,  1873,  W.  N.  186.  As  to  disputing  Pit's  right  to  arrears  of 
annuity,  see  Roch  v.  Callen,  6  Ha.  531. 

If  one  of  several  exors  admits  assets,  an  account  may  still  be  directed  By  one  of 
against  the  others :  Norton  v.  Turvill,  2  P.  Wms,  145.  several  exors. 
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Exors  have  been  held  to  have  rendered  themselves  liable  by  various 
acts  of  admission  or  assent :  see  Barnard  v.  Pumfreit,  5  My.  &  C.  63,  and 
cases  there  cited :  Dinsdale  v.  Budding,  1  Y.  &  0.  C.  265 ;  Rogers  v. 
Soutten,  2  Keen,  598  ;  Crowe  v.  Menlon,  28  L.  R.  Ir.  519  ;  Wms.  Exors., 
1104.  By  letters  or  memoranda:  Holland  v.  Clark,  1  Y.  &  C.  C.  151  ; 
2  Y.  &  C.  C.  319  ;  Paijne  v.  Tanner,  55  L.  J.  Ch.  611 ;  56  L.  T.  258  ;  1886, 
W.  N.  112.  By  a  promise  to  pay,  acted  on  by  the  legatee:  Hutton  v. 
Rossiter,  7  D.  M.  &  G.  9.  By  paying  interest  on  the  legacy :  A.  0.  v. 
Higham,  2  Y.  &  C.  0.  634 ;  A.  0.  v.  Chapman,  3  Beav.  255  (but  see  Rowley 
V.  Adams,  7  Beav.  395  et  inf.) ;  notwithstanding  the  passing  of  a  residuary 
account  showing  no  available  assets  :  Payne  v.  Tanner,  sup.  By  making 
payments  on  account :  Payne  v.  Little,  22  Beav.  69.  By  crediting  the 
legatee  with  the  amount  of  the  legacy  in  partnership  books  :  Townend  v. 
T.,  1  Giff.  201 ;  5  Jur.  N.  S.  506  (but  not  if  the  accounts  were  expressly 
kept  open  :  Hutton  v.  Rossiter,  7  D.  M.  &  G.  9).  Or  by  passing  a  residuary 
account  showing  a  sufficient  fund :  Whittle  v.  Henning,  2  Beav.  396  ; 
Brewster  v.  Prior,  55  L.  T.  771 ;  35  W.  R.  251 ;  and  giving  the  legatee  the 
receipt  for  duty  on  his  legacy :  Lazonby  v.  Rawson,  2  Sm.  &  G.  267  ;  but 
this  is  not  conclusive  :  Hutton  v.  Rossiter,  7  D.  M.  &  G.  9  ;  and  see  Miller  v. 
Douglas,  56  L.  J.  Ch.  91 ;  35  W.  R.  122  ;  55  L.  T.  583  ;  and  the  mere  fact 
that  an  exor  has  made  general  payments  to  or  for  a  legatee  of  leaseholds 
and  other  property  not  specially  out  of  or  on  account  of  the  rents  is  not 
sufficient  to  prove  an  assent :   Thome  v.  T.,  [1893]  3  Ch.  196. 

An  admission  of  assets  by  answer  in  Chancery,  in  a  suit  asking  that  the 
accounts  might  be  taken,  did  not  entitle  the  Pit  to  an  immediate  decree  for 
payment :  Savage  v.  Lane,  6  Ha.  32 ;  Thwaites  v.  Foreman,  1  Col.  409  ; 
and  see  Wall  v.  Bushhy,  1  Bro.  C.  C.  484. 
And  as  to  the  exor's  assent  to  legacies,  see  Wms.  Exors.  1101. 
Such  acts  or  admissions  may  be  explained  away  as  made  by  mistake 
(which  must  be  clearly  shown  :  Drewry  v.  Thacher,  3  Sw.  548) ;  or  otherwise : 
Hutton  V.  Rossiter,  7  D.  M.  &  G.  9,  et  sup. ;  Postlethwaite  v.  Mounsey,  6  Ha. 
33,  n. ;  Rowley  v.  Adams,  7  Beav.  395  ;  Miller  v.  Douglas,  sup. ;  and  mere 
payment  of  one  legacy,  without  regard  to  the  state  of  the  assets,  is  no 
admission  of  assets  to  pay  the  others  :  S.  C.  ;  Cadhury  v.  Smith,  9  Eq.  37  ; 
but  see  Gooh  v.  Martyn,  2  Atk.  2  ;  but  it  is  otherwise  as  to  payment  of 
shares  of  residue  :  Dinsdale  v.  Dudding,  1  Y.  &  C.  C.  265. 

An  exor  is  not  bound  by  an  admission  of  assets  made  on  an  erroneous 
construction  of  the  will :  Glarh  v.  Bates,  2  D.  &  S.  203  ;  nor  where  new 
claims  afterwards  arise  :  Payne  v.  Little,  22  Beav.  69  ;  and  see  Broun  v. 
Lalce,  1  D.  &  S.  144,  et  sup.  ;  or  assets  are  lost  without  his  default :  Horsley 
V.  Chaloner,  2  Vez.  83,  85. 

In  Hewes  Y.  H.,  i  Sim.  1,  an  exor  who  had  received  nothing,  was  allowed 
to  correct  an  inadvertent  admission  of  joint  receipts  with  his  co-cxor  ;  and, 
in  Holland  v.  H.,  V.-C.  E.,  24  Feb.  1844,  A.  619,  exors  were  allowed,  on 
their  affidavit,  and  with  Pit's  consent,  to  file  supplemental  answer,  to 
reduce  the  amount  admitted  by  answer  by  mistake  ;  but  see  Maddeford  v. 
Austwieh,  11  Sim.  209. 

Statements  in  a  residuary  account  do  not  necessarily  constitute,  as  against 
exors,  an  admission  of  assets  for  payment  of  all  legacies  in  full :  Morewood 
V.  Currey,  28  W.  R.  213. 

Payments  to  beneficiaries,  for  which  the  estate  was  at  the  time  sufficient, 
will  be  allowed,  although  the  estate  afterwards  becomes  insufficient:  Lloyd 
V.  L.,  23  W.  R.  787  ;  Re  Bacon's  Settlement,  Hutton  v.  Anderson,  42  Ch.  D. 
559  ;  and  v.  inf.  p.  1430. 

An  exor  charging  himself,  on  examination,  with  aggregate  amounts, 
subject  to  the  deductions,  should  be  charged  only  with  the  difference,  subject 
to  the  deductions  being  impeached  :  Inge  v.  Kenny,  4  Ha.  452  ;  and  is  not 
liable  to  pay  in  what  he  states  by  answer  is  retained  for  a  debt  to  himself : 
Middleton  v.  Poole,  2  Col.  246. 
Exors,  who  have  admitted  assets  for  a  legacy,  arc  also  liable  for  any 
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interest  payable  on  it :  Dinsdale  v.  Budding,  1  Y.  &  C.  C.  265  ;  Rogers  v. 
Soutten,  2  Keen,  598  ;  Horsley  v.  Chaloner,  2  Vez.  83.  But  see  Davenport 
V.  Stafford,  14  Beav.  319  ;  2  D.  M.  &  G.  901. 

An  admission  of  assets  for  legacies  is  so  for  costs  :  Philanthropic  Soc.  v.  Costs. 
Hobson,  2  My.  &  K.  357  ;  Roch  v.  Calhn,  6  Ha.  531  ;  or  debts  :  Dinsdale  v. 
Budding,  1  Y.  &  C.  C.  265. 

Where  A.,  the  exor  of  B.,  died,  his  exor  could  not,  after  proving  his  will,  Exor  of  exor. 
renounce  the  exorship  under  B.'s  will :  Brooke  v.  Haymes,  6  Eq.  25. 

Exors  of  an  exor  admitting  assets,  are  liable  to  the  same  extent  he  would 
have  been,  if  living,  in  respect  of  his  testator's  assets  :  Davenport  v.  Stafford, 
2  D.  M.  &  G.  901. 

Where  A.'s  residuary  estate  has  devolved  on  B.,  the  exors  of  A.  should  be 
parties  to  an  action  to  administer  B.'s  estate,  and  the  account  of  both 
estates  be  taken  in  one  action  :  Young  v.  Hodges,  10  Ha.  158 ;  and  see 
Cowman  v.  Harrison,  lb.  234. 

On  assenting  to  a  bequest,  given  them  in  trust,  exors  become  trustees  of  Exor  not 
it :  Dix  V.  Burford,  19  Beav.  409,  412  ;  but  by  merely  assenting  to  a  legacy,  trustee, 
as  by  signing  a  residuary  account,  an  exor  does  not  convert  himself  into  a 
trustee  :  Re  Rowe,  58  L.  J.  Ch.  703  ;  61  L.  T.  581 ;  and  the  right  to  recover 
such  legacy  will  be  barred  in  twelve  years,  under  37  &  38  V.  c.  57  ;  Re  Davis, 
Evans  v.  iloore,  [1891]  3  Ch.  119,  C.  A. 

In  the  case  of  a  legatee  of  residue,  the  assent  of  the  exor  is  as  effectual  as  Residue, 
in  the  case  of  a  specific  or  general  legatee,  and  no  assignment  is  necessary  to 
perfect  the  title  of  the  residuary  legatee,  and  the  consent  of  the  exor  as  to 
part  only  is  good  as  to  that  part :   Austin  v.  Beddoe,  1893,  W.  N.  78. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  c.  65),  s.  3  (1) :  "At  any  time  Land 
after  the  death  of  the  owner  of  any  land,  his  pers.  represves  may  assent  Transfer  Act, 
to  any  devise  contained  in  his  will,  or  may  convey  the  land  to  any  person  1897. 
entitled  thereto  as  heir,  devisee,  or  otherwise,  and  may  make  the  assent 
or  conveyance,  either  subject  to  a  charge  for  the  payment  of  any  money 
which  the  pers.  represves  are  Uable  to  pay,  or  mthout  any  such  charge ; 
and  on  such  assent  or  conveyance,  subject  to  a  charge  for  all  moneys  (if 
any)  which  the  pers.  represves  are  liable  to  pay,  all  liabilities  of  the  pers, 
represves  in  respect  of  the  land  shall  cease,  except  as  to  any  acts  done,  or 
contracts  entered  into  by  them  before  such  assent  or  conveyance." 

(2.)  "  At  any  time  after  the  expiration  of  one  year  from  the  death  of  the 
owner  of  any  land,  if  his  pers.  represves  have  failed  on  the  request  of  the 
person  entitled  to  the  land  to  convey  the  land  to  that  person,  the  Court  may, 
if  it  thinks  fit,  on  the  application  of  that  person,  and  after  notice  to  the 
pers.  represves,  order  that  the  conveyance  be  made,  or,  in  the  case  of 
registered  land,  that  the  person  so  entitled  be  registered  as  proprietor  of 
the  land,  either  solely  or  jointly  with  the  pers.  represves." 

(3.)  "Where  the  pers.  represves  of  a  deceased  person  are  registered  as 
proprietors  of  land  on  Ms  death,  a  fee  shall  not  be  chargeable  on  any 
transfer  of  the  land  by  them  unless  the  transfer  is  for  valuable  eonsideia- 
tion." 

(4.)  "  The  production  of  an  assent  in  the  prescribed  form  by  the  pers. 
represves  of  a  deceased  proprietor  of  registered  land  shall  authorize  the 
registrar  to  register  the  person  named  in  the  assent  as  proprietor  of  the 
land." 

As  to  the  effect  of  a  conveyance  by  exors  expressly  made  subject  to  a 
charge  as  mentioned  in  sect.  3  (1),  see  Re  Gary  and  Loit,  [1901]  2  Ch.  463. 
As  to  the  right  of  the  represve  to  give  an  assent  in  preference  to  cim- 
veying,  see  Re  Fix,  1901,  W.  N.  165. 

APPROPRIATION    OF  LEGACY. 

An  exor  has,  ex  officio,  and  without  express  authority,  power  to  agree 
with  a  legatee  to  appropriate  to  him  a  specific  portion  of  the  estate  :   Re 
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Lepine,  Dowseit  v.  Culver,  [1892]  1  Ch.  210,  C.  A. ;  and  see  Re  Beverly, 
[1901]  1  Ch.  681. 

Where  a  fund  had  been  severed  from  the  assets,  the  exor  became  trustee, 
and  interest  was  allowed  beyond  six  years,  the  case  not  being  within 
3  &  4  W.  IV.  e.  27 :  PUllipo  v.  Munnings,  2  My.  &  C.  309 ;  and  see 
Mutlow  V.  Bigg,  18  Eq.  246 ;  1  Ch.  D.  385,  C.  A. ;  Be  Smith,  Hender- 
son-Boe  v.  Hitchins,  42  Ch.  D.  302.  Where  debts  were  to  be  paid 
and  English  exors  to  transmit  the  residue  (which  was  given  to  residents 
in  Italy)  to  co-exors  there,  the  latter  became  trustees  of  the  fund  :  Weatherby 
V.  St.  Oiorgio,  2  Ha.  624 ;  and  as  to  appropriation,  and  the  merger  of  exor 
in  trustee,  see  Willmott  v.  Jenkins,  1  Beav.  404 ;  Davenport  v.  Stafford,  14 
Beav.  319,  331 ;  Pothecary  v.  P.,  2  D.  &  S.  738  ;  Lewin,  228. 

Until  the  funds  are  carried  to  separate  accounts,  the  testator's  represves 
must  be  parties :  Salmon  v.  Anderson,  9  Beav.  445,  449.  In  Handley  v. 
Metcalfe,  9  Beav.  495,  a  fund  was  carried  to  several  contingent  accounts,  to 
save  the  expense  of  serving  different  parties,  and  this  is  often  done  :  and  as 
to  carrying  funds  in  Court  to  separate  accounts,  v.  sup.  Vol.  I.  p.  231. 

A  direction  for  payment  from  a  particular  fund  amounts  to  a  declaration 
that  the  fund  is  liable,  and  for  interest  directed  to  be  computed :  Davis 
V.  Bronme,  14  Beav.  127,  128. 

A  legacy  having  been  handed  over  to  trustees  for  the  tenant  for  life,  and 
then  to  fall  into  the  residue,  the  reversion  was  treated  as  so  much  assets 
unadministered :  Pennington  v.  Buckley,  6  Ha.  451,  457  ;  and  exors  and 
trustees,  assigning  a  lease  to  themselves  and  a  new  trustee,  became  trustees 
only  :  Smith  v.  S.,  1  Dr.  &  S.  384  ;  7  Jur.  N.  S.  652. 

An  exor  may  appropriate  a  mortgage  to  pay  a  legacy  directed  to  be  put 
out  on  mortgage  :  Ames  v.  Parkinson,  7  Beav.  379  ;  unless  the  security  is 
deficient :  Ih.  384  ;  and  see  Be  Murray,  1868,  W.  N.  195. 

Where  an  exor  agreed  to  appropriate  a  mortgage  to  a  share  of  residue, 
and  handed  over  the  mortgage  deed  to  the  residuary  legatee,  but  executed 
no  transfer,  the  appropriation  was  held  complete :  Be  Lepine,  Dowsett  v. 
Culver,  [1892]  1  Ch.  210,  C.  A. 

An  exor  assenting  unconditionally  to  a  specific  bequest  of  a  lease  is  not 
entitled  to  an  indemnity  from  the  general  estate  as  to  the  covenants : 
Shadbolt  v.  Woodfall,  2  Col.  30 ;  and  as  to  implying  such  assent,  see  Cole  v. 
Miles,  10  Ha.  179 ;  Be  Charig,  Abrahams  v.  C,  1889,  W.  N.  91 ;  and  as 
to  indemnity  as  to  leaseholds,  see  Sect.  VIII.  inf.  p.  1464. 

Assent  to  life  estates  in  leaseholds  is  assent  to  the  estates  in  remainder  : 
Stevenson  v.  Mayor  of  Liverpool,  L.  R.  10  Q.  B.  81. 

Exors  or  trustees  virtute  officii  may  appropriate  specific  assets  or  invest- 
ments to  a  trust  share  of  residue,  or  transfer  them  to  the  legatee  of  a  share, 
or  to  one  of  themselves  bona- fide  as  legatee,  before  the  period  of  final  division 
without  making  any  corresponding  appropriation  to  the  other  shares :  Be 
Nickels,  N.  v.  N.,  [1898]  1  Ch.  630  S. ;  Be  Bichardson.  Morgan  v.  B.,  [1896] 
1  Ch.  512  ;  and  see  Taylor  v.  London  <fc  County  Bk.,  C.  A.,  [1901]  2  Ch.  231. 

But  they  are  not  entitled  to  appropriate  investments  to  satisfy  a  cash 
legacy  given  upon  a  contingency  and  without  interest  in  the  meantime  : 
Be  Hall,  [1903]  2  Ch.  226. 

And  as  the  doctrine  of  appropriation  is  based  on  sale  and  set-off,  it 
applies  to  chattels  real,  and  to  real  estate  which  is  subject  to  a  trust  for  sale  : 
Be  Beverly,  [1901]  1  Ch.  681. 

When  an  appropriation  has  been  validly  made  in  respect  of  specific  or 
pecuniary  legacies,  the  legatees  must  bear  any  loss  arising  from  the  dimi- 
nution of  the  fund  set  apart :  Fraser  v.  Murdock,  6  App.  Ca.  855,  865,  878  ; 
Be  Waters,  Preston  v.  W.,  1889,  W.  N.  39  ;  Lewin,  722  n. ;  and  so  as  between 
shares  of  residue  settled  and  unsettled :  Be  Bichardson,  Morgan  v.  jB., 
sup.  ;  Be  Nickels,  sup. ;  Be  Lepine,  Dowsett  v.  Culver,  [1892]  1  Ch.  210, 
C.  A.  In  the  absence  of  appropriation  to  their  legacies,  legatees  must  be 
paid  in  full  before  the  residuary  legatee  receives  anything :  Baker  v. 
Farmer,  3  Ch,  537  ;  and  see  Be  Lyne,  Sands  v.  L-,  8  Eq.  482.    Where  the 
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exor  and  trustee  invested  shares  of  infants,  and  misapplied  them  after 
having  paid  the  others,  assets  falling  in  afterwards  went  first  to  make  up 
the  infants'  shares :   WillmoU  v.  Jenkins,  1  Beav.  401. 

An  appropriation  by  means  of  an  unauthorized  investment  in  respect  of 
a  trust  legacy  is  invalid :  Re  Waters,  sup.  ;  and  see  Lewin,  723. 

An  exor  paying  over  the  residue  was  not  entitled  against  appropriated 
legacies  to  costs  of  proceedings  as  to  a  subsequent  debt :  Noble  v.  Brett, 
26  Beav.  233;   Jur.N.S.4. 

An  assignee  of  a  legacy  or  share  of  residue  may  sue  for  admon  at  any  time  Effect  of 
before  it  is  set  apart  as  appropriated :  Cafe  v.  Bent,  5  Ha.  24.  appropria- 

And  after  exors  have  appropriated  assets  to  meet  a  legacy,  they  cannot  tion. 
retain  or  impound  any  part  to  meet  a  debt  due  from  the  legatee  to  the 
testator  :  Ballard  v.  Marsden,  14  Ch.  D.  374  ;  but  there  is  no  rule  whereby 
a  legatee  whose  legacy  has  not  been  severed  is  entitled,  as  against  a  bene- 
ficiary who  is  also  trustee,  to  share  in  the  increased  value  of  the  investments 
of  the  general  estate :  Re  Campbell,  C.  v.  C,  [1893]  2  Ch.  468. 

As  to  appropriation  of  legacies  payable  in  futuro,  see  Wms.  Exors., 
1131 ;  and  Ingpen  on  Exors,  473  et  seq. 

Appropriation  of  land  in  satisfaction  of  legacy  or  share  in  estate.l — By  the  land 
Land  Transfer  Act,  1897  (60  &  61  V,  c.  65),  s.  4  (1) :  "  The  pers.  represves  Transfer  Act, 
of  a  deceased  person  may,  in  the  absence  of  any  express  provision  to  the  1897. 
contrary  contained  in  the  will  of  such  deceased  person,  with  the  consent 
of  the  person  entitled  to  any  legacy  given  by  the  deceased  person,  or  to  a 
share  in  his  residuary  estate,  or,  if  the  person  entitled  is  a  lunatic  or  an 
infant,  with  the  consent  of  his  committee,  trustee,  or  guardian,  appropriate 
any  part  of  the  residuary  estate  of  the  deceased  in  or  towards  satisfaction 
of  that  legacy  or  share,  and  may  for  that  purpose  value  in  accordance  with 
the  prescribed  provisions  the  whole  or  any  part  of  the  property  of  the 
deceased  person  in  such  manner  as  they  think  fit.  Provided  that  before 
any  such  appropriation  is  effectual,  notice  of  such  intended  appropriation 
shall  be  given  to  aU  persons  interested  in  the  residuary  estate,  any  of  whom 
may  thereupon  within  the  prescribed  time  apply  to  the  Court,  and  such 
valuation  and  appropriation  shall  be  conclusive  save  as  otherwise  directed 
by  the  Court. 

(2.)  "  Where  any  property  is  so  appropriated  a  conveyance  thereof  by 
the  pers.  represves  to  the  person  to  whom  it  is  appropriated  shall  not,  by 
reason  only  that  the  property  so  conveyed  is  accepted  by  the  person  to 
whom  it  is  conveyed  in  or  towards  the  satisfaction  of  a  legacy  or  a  share  in 
residuary  estate,  be  liable  to  any  higher  stamp  duty  than  that  payable  on 
a  transfer  of  personal  property  for  a  like  purpose." 

(3.)  "In  the  case  of  registered  land,  the  production  of  the  prescribed 
evidence  of  an  appropriation  under  this  section  shall  authorize  the  registrar 
to  register  the  person  to  whom  the  property  is  appropriated  as  proprietor 
of  the  land." 

The  section  applies  to  personal  as  well  as  real  estate,  and  does  not  take 
away  from  exors  and  trustees  any  existing  power  of  appropriation,  where 
there  is  a  trust  for  sale  and  conversion  :  Re  Beverly,  [1901]  1  Ch.  681. 

STATUTE   OF  LIMITATIONS. 

By  the  Real  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  40,  Act  of  1833. 
sup.  p.  1381,  the  right  to  recover  any  legacy  was  barred  after  twenty 
years. 

By  the  Jud.  Act,  1873  (36  &  37  V.  c.  66),  s.  25,  sub-s.  2,  no  claim  by  a  Jud.  Act, 
c.  q.  t.  against  his  trustee  in  respect  of  any  breach  of  an  express  trust  shall  1873. 
be  barred  by  any  Statute  of  Limitations 

By  the  Real  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  s.  8,  the  R.  p.  L.  Act, 
period  of  limitation  after  1st  Jan.  1879,  is  reduced  to  twelve  years ;  and  a  1874. 
legacy,  or  gift  of  residue  amounting  to  a  legacy,  wiU  now  be  barred  in  twelve 
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years  in  the  absence  of  an  express  trust :  a  mere  constructive  trust  will  not 
prevent  the  statute  being  a  bar :  Be  Davis,  Evans  v.  Moore,  [1891]  3  Ch. 
119,  C.  A. ;  Be  Barker,  Buxton  v.  Campbell,  [1892]  2  Ch.  491 ;  Ingpen  on 
Exors,  403  ;  and  as  to  the  effect  of  the  Trustee  Act,  1888  {51  &  52  V.  c.  59), 
s.  8,  see  Lewin  on  Trusts,  1136  et  seq.  ;  Ingpen  on  Exors,  580;  Be  Swain, 
S.  V.  Bridgeman,  [1891]  3  Ch.  233,  sitp.  p.  1114;  Want  v.  Campain,  9 
Times  L.  R.  254  ;  Be  Page,  Jones  v.  Morgan,  [1893]  1  Ch.  304  ;  Be  Timmis, 
[1902]  1  Ch.  176.  By  sect.  10  of  the  37  &  38  V.  o.  57,  no  money  or  legacy 
charged  on  any  land  or  rent  shall,  though  secured  by  an  express  trust,  be 
recoverable  but  within  the  time  allowed  for  recovery  had  there  been  no 
express  trust.  This  enactment  applies  as  between  the  land  charged  and  the 
persons  entitled  to  the  charge,  while  36  &  37  V.  c.  66,  s.  25,  sub-s.  2,  applies 
as  between  trustee  and  c.  q.  t. :  Fearnside  v.  Flint,  22  Ch.  D.  579  ;  Hughes 
v.  Coles,  27  Ch.  D.  231. 
Legacies  out  The  3  &  4  W.  IV.  c.  27,  s.  40,  appUes  to  legacies  payable  out  of  personalty, 
of  personalty,  as  well  as  to  legacies  charged  on  real  estate  :  Sheppard  v.  Duke,  9  Sim.  567  ; 
Christian  v.  Devereux,  12  Sim.  264  ;  Watson  v.  Birch,  15  Sim.  523  ;  Henry  v. 
Smith,  2  D.  &  War.  391 ;  Bullock  v.  Dovmes,  9  H.  L.  C.  1,  14  ;  and  to  a 
share  of  residue :  Prior  v.  Horniblow,  2  Y.  &  0.  Ex.  201 ;  Christian  v. 
Devereux,  sup.  ;  and  as  to  part  of  the  residue  which  came  to  the  exor's 
hands  more  than  twenty  years  before,  but  not  as  to  the  rest :  Adams  v. 
Barry,  2  Coll.  290:  LarUns  v.  Phipps,  1873,  W.  N.  207;  and  see 
Binns  v.  Nichols,  2  Eq.  256.  And  although  the  exor  has  died  without 
paying  the  legacy,  and  has  charged  his  realty  with  his  debts :  Piggott 
V.  Jefferson,  12  Sim.  26 ;  and  see  Briggs  v.  Wilson,  5  D.  M.  &  G. 
12  ;  secus,  where  there  is  an  express  trust :  Thomson  v.  Eastwood,  2  App. 
Ca.  215  ;  Ward  v.  Arch,  12  Sim.  472  ;  Cresswell  v.  Dewell,  4  Giff.  460  ;  12 
W.  R.  123  ;  until  after  1st  Jan.  1879  :  see  37  &  38  V.  c.  57,  s.  10,  sup. 
As  to  wliat  is  an  express  trust,  see  Thomson  v,  Eastwood,  2  App.  Ca.  215  ; 
Be  Barker,  sup.  ;  and  see  p.  1111,  sup. 
Intestacy.  By  the  Law  of  Property  Amendment  Act,  1860  (23  &  24  V.  c.  38),  s.  13, 

the  application  of  3  &  4  W.  IV.  c.  27,  s.  40,  was  extended  to  proceedings  to 
"  recover  the  personal  estate,  or  any  share  of  the  personal  estate,"  of  any 
person  dying  intestate.  The  section  is  retrospective,  and  therefore  the 
right  of  next  of  kin  to  general  admon  of  the  estate  of  an  intestate,  who  died 
in  1848,  was  barred  at  the  end  of  twenty-one  years  from  the  death  ;  but  as 
regards  particular  assets  there  is  no  "  present  right  to  receive  "  within  the 
Act  until  they  have  been  actually  recovered  by  the  admor  :  Be  Johnson, 
Sly  V.  Blake,  29  Ch.  D.  964  ;  but  part  payment  out  of  a  particular  asset  will 
not  revive  the  right  to  sue  for  general  admon  :  S.  C.  ;  and  as  to  what  is  a 
"  present  right  to  receive,"  see  Be  Pardoe,  [1906]  1  Ch.  265  (reversed  on 
the  facts,  [1906]  2  Ch.  340),  but  qu^re  whether  this  case  was  rightly  decided, 
see  Ingpen  on  Exors,  403. 

Legacies  charged  on  realty  subject  to  prior  charges  are  not  affected  by 
time  so  long  as  those  charges  subsist :  Faulkner  v.  Daniel,  S  Tia,.  212  ;  and 
in  Bavenscroft  v.  Frisby,  1  Coll.  16,  legacies  charged  on  realty  were  held 
payable  after  more  than  forty  years. 

The  statute  was  held  not  to  apply  to  lapse  of  time  after  the  Chief  Clerk's 
certificate  finding  the  legacies  due,  and  order  on  further  consideration 
giving  liberty  to  apply  for  payment :  Prowse  v.  Spurgin,  5  Eq.  99. 

WhUe  the  same  person  was  exor  of  two  estates,  the  statute  did  not  run 
agaiijst  a  debt  due  from  one  estate  to  another  :  Obee  v.  Bishop,  1  D.  E.  &  J. 
137  ;  6  Jur.  N.  S.  10,  132. 

Bill  lay  by  devisee  of  mortgaged  estate  against  the  heir  for  exoneration 
thirty  years  after  testator's  decease,  but  two  years  only  after  the  personalty 
appeared  deficient :  Newhouse  v.  Smith,  2  Sim.  &  G.  344. 

Payment  of  interest  by  the  devisee  of  one  moiety  did  not  stay  the  statute 
as  against  the  devisee  of  the  other :  Dickenson  v.  Teasdale,  1  D.  J.  &  S.  52  ; 
9  Jur.  N.  S.  60,  237. 
Loan  by  A  bond  with  penalty  being  an  interest- bearing  security,  where  money, 
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liable  to  be  invested  in  interest-bearing  securities,  and  held  in  trust  for  the  trustees  to 
separate  use  of  a,  feme  covert,  is  lent  by  trustees  to  her  husband  on  such  a  husband, 
bond,  non-payment  of  interest  while  the  spouses  are  living  together  in 
amity  will  not  be  effectual  to  bar  the  debt  under  the  Civil  Procedure  Act, 
1833  (3  &  4  W.  IV.  c.  42),  s.  5  ;  Re  Dixon,  Heynes  v.  D.,  [19001  2  Ch.  561, 

C.  A. 

Under  an  express  trust  some  cs.  q.  t.  were  not  barred  by  the  .trustee  Express  trust, 
paying  the  whole  rent  to  the  others  :  Knight  v.  Bowyer,  2  D.  &  J.  421  ;  an 
express  trust  of  a  charge  is  as  much  saved  as  a  trust  of  the  land  :  Burrowes 
V.  Gore.  6  H.  L.  0.  907  ;   4  Jur.  N.  S.  1245  ;   and  see  Sturgis  v.  Morse,  3 

D.  &  J.  1  ;  Blower  v.  B.,  5  Jur.  N.  S.  33  ;  7  W.  R.  101. 

After  long  acquiescence,  account  of  rents  only  ran  from  time  of  filing  Account  of 
bill :   Schroder  v.  S.,  18  Jur.  621  ;   or  for  six  years  :  Thomson  v.  Eastwood,  rents,  acqui- 
2  App.  Ca.  215.  ^^'"'''■ 


Section  V.^Geneeal  Administration — Further 
Consideration. 

1.  Assets  Sufficient — Payment  of  Debts,  Costs  (one  set  in  respect 
of  each  Share),  Duty,  and  Legacies,  Advances  brought  into 
Hotchpot  and  Division  of  Residue. 

Declaration  of  right,  if  any ;  Order  that  the  Deft  do  on  or  before 
&c.  lodge  in  Court,  as  directed  in  the  Lodgment  and  Payment  Schedule 
hereto  (£500),  by  the  Master's  said  certificate  certified  to  be  due  from 
him  on  account  of  the  testator's  personal  estate.  Tax  the  costs  of 
the  Pit  and  Deft  and  of  the  said  parties  attending  of  this  action, 
the  costs  of  the  Deft  to  be  taxed  as  between  solr  and  client,  including 
therein  any  charges  and  expenses  properly  incurred  by  him,  and  not 
already  taxed  or  allowed,  relating  to  the  admon  of  the  testator's 
estate  [if  trustee  and  to  the  execution  of  the  trusts  of  his  will] 
beyond  his  costs  of  this  action  ;  but  in  taxing  the  said  costs  only  one 
set  of  costs  is  to  be  allowed  in  respect  of  each  share  of  the  testator's 
estate,  and  the  taxing  master  is  not  to  allow  to  the  parties  repre- 
senting any  share  any  additional  costs  incurred  by  reason  of  such 
share  having  been  assigned  or  incumbered,  and  the  amount  tu  be 
allowed  in  respect  of  the  costs  of  any  incumbered  share  is  to  be 
applied  in  the  first  place  in  or  towards  payment  of  the  costs  of 
assignees  or  mortgagees  of  such  share  according  to  their  priorities ; 
And  it  is  ordered  that  any  costs  of  this  action  properly  incurred  by 
such  assignees  or  mortgagees  beyond  the  costs  which  may  be  allowed 
to  them  respectively  in  the  taxation  hereinbefore  directed,  including 
therein  any  costs,  charges  and  expenses  properly  payable  to  such 
assignees  or  mortgagees  by  virtue  of  their  mortgage  securities,  be  also 
taxed  by  the  taxing  master,  who  is  to  certify  out  of  whose  share  such 
additional  costs  are  payable  ;    And  it  is  ordered  that  the  funds  to 
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be  lodged  and  in  Court  be  dealt  with  as  directed  in  tbe  schedules 
hereto.    Liberty  to  apply  as  to  funds  carried  over  and  generally. 


Payment  Schedule  I. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  1st  February,  1910. 

Re  Jones,  Jones  v.  Jones.    1908.    J.  100. 
Ledger  Credit.    As  above.     "  Proceeds  of  sale  of  Keal  estate." 
Funds  in  Court :  £1000  Consols. 
£100  Cash. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

The  restraint  dated  — ,  19 — ,  is 
hereby  discharged,  or  notwith- 
standing restraint    dated    — , 
19—. 
Carry  over  to  general  credit  of 
action  as  under — 

Consols 

Cash  

£     s.    d. 
100  "o    0 

£     s.     d. 
1000    0    0 

Payment  Schedule  II. 

Date  of  Order,  1st  February,  1910. 
Re  Jones,  Jones  v.  Jones,    1908.    J.  100. 
Ledger  Credit.    As  above.     "  Personal  Estate  account." 
Funds  in  Court :  £100  Consols. 

£50  Money  on  deposit. 
£20  Cash. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 


Carry  over  to  general  credit  of 
action  as  under — 

Consols 

The  money  on  deposit,  cash, 
and  any  interest. 


Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 


Amounts. 


Money.        Securities. 


£    s.     d. 


£    s.    d. 
100    0    0 


S.  V.J     General  Administration — Further  Consideration.  1435 


Lodgment  and  Payment  Schedule. 

1st  February,  1910. 
Re  Jones,  Jones  v.  Jones.     1908.    J.  100. 
Ledger  Credit.    As  above. 

/. — Lodgment. 


Particulars  of  Funds  to  be  lodged  to 
the  Account  of  the  Paymaster- 

Person  to  make  the 
Lodgment. 

Amounts. 

General. 

Money. 

Securities. 

Cash 

Deft  A.  J.     

£     «.     d. 
500    0    0 

£     «.     d. 

Funds  to  be  dealt  with 


II. — Payment. 
£100  Cash. 

£400  Money  on  deposit. 
£15,000  Consols. 

£500  India,  £3  :  10s.  p.  c.  Stock. 
40  Japanese  £5  p.  c.  Bonds,  1896,  No.  &c. 

and 
332   Ordinary    £1    shares    fully    paid    in 

Vickers,  Sons  &  Maxim,  Ld.,  Nod.  &c.  in 

Court. 
Funds  to  be  lodged  as  above. 
Funds  to  be  carried  over  under  Schedules  I. 

and  II. 


Particulars  of  Payments,  Transfers, 
or  other  operations  to  be  carried  out 
by  the  Paymaster. 


Sell  sufficient  Consols  to  raise 
with  money  on  deposit,  cash, 
and  any  interest,  £3000. 

Pay  creditors  amounts  certified 
to  be  due  to  them  as  under — 

(//  so)  pay  certified  amount  of 
Income  tax. 

Sell  residue  of  Consols. 

Pay  costs  of  Pits,  Defts,  and 
parties  attending,  to  be  taxed 
under  this  order. 

Pay  duty  in  respect  of  testator's 
estate. 

Out  of  £500  and  interest  thereon 
at  4  p.  0.  per  ami.  from  — 
Pay  duty  in  respect  of  legacy 
to  E.  F. 

Pay  residue  of  such  £500  and 
interest  [or  pay  £500  and  in- 
terest thereon  at  4  p.  c.  per  ann. 
from  —  day  of  —  subject  to 
duty  (if  any)]. 


Payees,  Transferees, 

or  titles  of  separate 

Accounts. 


A.B.,  of  &o. 
CD.,  of  &c. 


E.  E.  [legatee] 


Amounts. 


Money. 


£     8.     d. 


2065     0     0 
934     0     0 


16    5    0 


Securities. 


£     s.     d. 
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Particulars  of  Payments,  Transfers, 

Payees,  Transferees, 

Amounts. 

or  other  operations  to  be  carried  out 

or  titles  of  separate 

by  the  Paymaster. 

Accounts. 

Money. 

Securities. 

Add  to  residue  of  proceeds  of  sale 

£    s.    d. 

£     8.     d. 

of   Consols   and   any  interest 

£300  for  purposes  of  computa- 

tion, divide  aggregate  into  four 

parts  and  deal  with  as  under — 

Out  of  one-fourth  less  £250 

(advanced  to  G.  H.)    pay 

costs  if  any  certified  to  be 

payable  out  of  share  of  G.H. 

Pay   £100    (due    under    In- 

S. T.,  of  — . 

denture  of  Mortgage,  dated 

■ — ,    19 — ),    with   interest 

thereon  at  4  p.  c.  per  ann. 

from  — . 

Pay    residue  of    such   one- 

G.  H.,  of  — 

fourth 

Transfer  India  Stock 

The  same    

125    0    0 

Deliver    out    ten    Japanese 

The  same. 

Bonds  numbered  —  to  — 

inclusive. 

Transfer  83  shares  in  Vickers, 

The  same. 

Sons,  &  Maxim,  Ltd.,  num- 

bered —  to   —  inclusive. 

Out  of  one-fourth  pay  costs 

if  any  certified  to  be  pay- 

able out  of  share  of  J.  K. 

Out  of  residue  of  such  one- 

fourth,    if   sufficient,    pay 

L.,  0.  of  — 

£ — ,  due  under  Indenture 

of  Mortgage  dated  — ,  with 

interest  thereon  at  5  p.  c. 

per  ann.  from  —  day  of  — 

If  such  residue  is  insufficient 

sell  sufficient  of  one-fourth 

of  India  Stock  to  raise  the 

amount  which  such  residue 

is  insufficient  to  pay. 

\ 

Pay  residue  and  proceeds  in 

The  same. 

satisfaction        of        such 

1 

amount  and  interest. 

Pay  residue  if  any  of  such 

J.  K.,  of  — 

one-fourth. 

Transfer  residue  of  such  one- 

The  same. 

fourth  of  India  Stock. 

[ 

Deliver    out    ten    Japanese 

The  same. 

Bonds  numbered  —  to  — 

inclusive. 

Transfer  83  shares  in  Vickers, 

The  same. 

Sons  &  Maxim,  numbered 

—  to  —  inclusive. 

Carry  over  one-fourth  less 

"  Account  of  Jane 

£50  (amount  advanced  to 

Smith    for    life 

Jane  Smith). 

with   remainder 
over." 

Invest  in  Consols. 

Carry  over  India  Stock 

The  same 

125    0    0 

Carry    over    ten    Japanese 

The  same. 

Bonds  numbered  —  to  — 

inclusive. 

Carry    over    83    shares    in 

Vickers,  Sons  &  Maxim, 

The  same. 

numbered — to — inclusive. 
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Particulars  of  Payments,  TranaferB, 

Payees,  Transferees 

Amounts. 

or  other  operations  to  be  carried  out 

or  titles  of  separate 

by  the  Paymaster. 

Accounts. 

Money. 

Securities. 

Pay  interest  as  it  accrues 

Jane  Smith,  mar- 

£   s.    d. 

£     o.    d. 

during    life  of  payee    on 

ried  woman. 

Consols  to  be  purchased 

and  on  funds  carried  over 

Carry  over  one-fourth    .... 

"Account    of 
X.  Y  an  in- 
fant bom  — 
day     of     — , 
duty  paid." 

Carry  over  India  Stock 

The  same. 

125    0    0 

Can-y    over     10     Japanese 

The  same. 

Bonds  numbered  —  to  — 

inclusive 

Carry   over    83    shares    in 

The  same. 

Viokers,  Sons,   &   Maxim 

numbered   —  to   —    in- 

clusive 

Invest  and  accumulate  cash 

Carried  over  and  any  interest 

on  funds  carried  over   in 

Consols 

2.  The  like  Schedule — Where  some  Shares  are  insufficient  to  pay 
incumbrances,  and  providing  for  payment  of  interest  on 
interest. 


Payment  Schedule. 


In  the  High  Court  of  Justice. 
Chancery  Division. 

A.  V.  B. 
Ledger  Credit.    As  above. 
Funds  in  Court :  £22,000  Consols. 
£800  Cash. 


Bate  of  Order, 
190  .     A. 


19 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 

Payees  and  Trans- 
ferees, or  titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities, 

The  restraints  dated  —  and  — 
are  hereby  discharged 

[If  cheques  which  are  drawn  are 
to  be  cancelled]  And  notwith- 
standing order  dated,  etc. 

Sell  by  one  or  more  sales  Consols. 

Pay  duty. 

Pay  proportionate  part  of    in- 
terest to  —  day  of  — . 

The   legal  pers. 
represve  of  F. 
R.,  deceased, 
when    consti- 
tuted. 

£    a.    d. 

f     s.    d. 
20,000    0    0 
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Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 


Pay  creditors  amounts  certified 
to  be  due  to  them  as  under  {if 
so)  no  part  thereof  being  In 
respect  of  interest. 

[//  so}  Pay  certified  amount  of 
income  tax 

Pay  costs  of  Pits  and  Defts  and 
parties  attending  to  be  taxed 
under  this  order. 
Add  to  residue  of  funds  and  any 
interest  for  purposes  of  com- 
putation £893  is.  S'.l. 
Divide    aggregate    into    eleven 
parts  and  dealt  with  aa  under — 
Out  of  one-eleventh   Pay    as 
under — 

£600  due  under  mortgage 
dated  &o.,  and  further 
charge  dated  &c.,  viith 
interest  thereon  at  5  p.  c. 
per  ann.  from  —  day  of 
— ,  and  {if  so)  interest  on 
such  interest  at  5  p.  c.  per 
ann.  after  such  interest 
accrues  due  half-yearly 
from  —  day  of  —  and  — 
day  of  —  in  each  year 
(being  30  days  after  such 
interest  accrues).  ' 

Costs  (if  any)  certified  to  be 
payable  out  of  share  of 
D.  A.  R. 
£200  due  under  mortgage 
dated  &c.,  and  further 
charge  dated  &o.,  with 
interest  thereon  at  5  ]).c. 
from  —  day  of  — 
Residue  of  such  one-eleventh 


Out  of  one  eleventh,  less  £244  : 
II'.?.  pay  as  under — 
£700   due   under    mortgage 
dated    &c.,    and   further 
charge  dated  &c.,  with  in- 
terest thereon  at  5  p.c.  per 
ann.  from  —  day  of  — . 
Costs  (it  any)  certified  to  be 
payable  out  of    share  of 
0.  R. 
Divide    residue    of    such    one- 
eleventh   into   six    parts   and 
deal  with  us  under — 
Out  of  three-sixths  : — 

Pay  £100  due  under 
sub-mortgage  dated  &e. 
with  interest  thereon  at 
5  p.  c.  per  ann.  from 


Payees  and  Trans- 
ferees, or  titles  of 
separate  Accounts. 


A.B.,  of  &o. 
CD.,  of  &c. 


C.,H.andK.all 
of  &e.,  as  trus- 
tees of  &c. 


Amounts. 


Money. 


155  15    6 
52  10    0 

8    5    6 


Securities. 


W.  S.  0.,  of  &c. 


H.  v.,  of  &o., 
andW.R.,  of 
&o.,  as  trus- 
tees of  the 
willofD.A.R. 
deceased. 


The  said  C,  H. 
and  K.,  all  of 
&c.,  as  trus- 
tees of  &c. 


B.  S.  v.,  of  &c. 
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Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried  out 

by  the  Paymaster. 


—  day  of  —  and  £60 
due  under  submortgage 
dated  &e.,  with  interest 
thereon  at  5  p.  o.  per 
ann.  from  —  day  of  — . 
Pay  residue  of  such  three- 
sixths 

Out  of  two-sixths — 

Pay  £325  due  under  sub-mort- 
gage dated  &c.,  with  interest 
thereon  at  5  p.  t.  per  ann. 
from  —  day  of  — 
Out  of  residue  of  such  two-sixths 

if  sufficient — 

Pay  £33 :  6s.  8d.  due  under  sub- 
mortgage dated  &c.,  with  in- 
terest thereon  at  5  p.  o.  per 
ann.  from  the  —  day  of  ■ — •. 
If  such  residue  is  insufficient — 

Pay  same  on  account  of  such 
amount  and  interest. 
Out  of  residue  (if  any)  of  such 

two-sixths  if  sufficient — 

Pay  £33 :  6s.  Sd.  due  under  sub- 
mortgage  dated  &c.,    with 
interest  thereon  at  5  p.  c.  per 
ann.  fron  &c. 
If  such  residue  is  insuffiuieut — 

Pay  same  on  account  of  such 
amount  and  interest. 

Pay  residue  (if  any)  of  such 
two-sixths. 
Out  of  remaining  one-?ixth — 

Pay  £50  due  under  mortgage 
dated&c,  with  interest  there- 
on at  5  p.  c.  per  ann.  from  &c. 

Pay  residue  of  such  one-sixth 


Deal  with  one-eleventh  as  under- 
Carr^  over  one  moiety 


Invest  in  Consols. 

Pay  interest  as  it  accrues  during 

life  of  payee  on  Consols  to  be 

purchased. 
Pay,  one  moiety 


[Deal  with  remaining  shares  as 
may  he  directed  in  similar 
manner'] 


Payees,  Transferees 

or  titles  of  separate 

Accounts. 


W.  J.G.,of  &o., 
as  admor  of  the 
estate  of  &o. 

The  said  B,S,V. 


N.  0.  v.,  of  &c. 

The  same. 

M.  I.  H.,  of  &c. 

The  same. 
W.  R.,  of  &c. 

The  said  B.S.V. 


H.  V.  and  W. 
R.  as  trus- 
tees of  the 
will  of  D.  A. 
R.  deceased. 

"  Account  of 
the    trustees 
of  Indenture, 
dated  &o." 


C.    P.  of 
widow. 


^c. 


The  A— Life  As- 
surance So- 
ciety, of  &o. 


Amounti. 


Money. 


£    «.    d. 


Securities. 


£    «.    d. 


See  Waring  v.  Waring,  S.  Eady,  J.,  4tli  Aug.  1910,  B.  622. 
VOL. — ^n.  4  z 
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3,  Order  for  Taxation  of  Costs  of  Successful  Claimant  incurred 
prior  to  Service  of  Notice  of  Judgment. 

Tax  costs  of  Pit,  Deft,  and  parties  attending  [Form  1,  ante], 
including  in  the  costs  of  the  said  A.  {a  party  attending),  his  .costs  pro- 
perly incurred  in  establishing  his  claim  in  Chambers,  such  costs 
to  be  taxed  in  like  manner  as  if  the  said  A.  had  been  a  party  to  this 
action.— See  Shuttleworth  v.  Howarth,  L.  C,  5  Nov.  1840,  B.  1128. 


4.  Assets  deficient — Sale  of  Realty. 

Directions  for  taxation,  payment  of  costs  and  application  of 
personal  estate  and  apportionment  of  residue  and  proceeds  of  any 
real  estate  sold  [Forms  1 — i,  pp.  1389 — 1394].  If  real  estate  not 
directed  to  be  sold  under  original  judgment,  And  it  appearing  that 
the  testator's  personal  estate  will  not  be  sufficient  for  the  payment 
of  the  testator's  debts  and  funeral  expenses  (and  legacies  charged 
on  or  payable  out  of  his  real  estate),  together  with  the  subsequent 
costs  of  this  action,  Order  that  the  following  further  inquiries  and 
accounts  be  made  and  taken,  namely  [insert  Inquiry  6,  if  necessary. 
Account  7,  Inquiry  8,  Inquiry  9,  Account  10,  and  Inquiry  11,  from 
Form  3,  sup.  p.  1412] ;  Order  that  a  sufficient  part  of  the  testator's 
real  estate  to  make  good  the  deficiency  of  his  personal  estate,  or,  if 
necessary,  the  whole  of  such  real  estate  be  sold,  &c.  [Form  2, 
p.  1347].    Adjourn  further  consideration,  &c. 

If  the  realty  or  a  sufficient  part  has  been  sold,  the  assets  wiU  be  first 
applied  as  in  a  creditor's  action,  and  then  in  payment  of  the  legacies, 
payable  out  of  realty  (see  Form  1,  sup.  p.  1443),  and  the  sm-plus,  if  any, 
subject  to  legacy  or  succession  duty,  paid  over  to  the  persons  entitled  to 
the  realty,  or  carried  to  their  separate  accounts,  according  to  what  remains 
to  be  done  in  the  action. 


5.  Declaration  as  to  right  to  Interest  on  Legacy  to  Infant,  applicable 
for  Maintenance. 

Declare  that  according  to  the  true  construction  of  the  said  wUl 

the  legacy  of  £ in  the  summons  mentioned  bequeathed  to  the 

infant  Deft  carries  interest  at  the  rate  of  (four)  p.  c.  per  ann.  from  the 
date  of  the  death  of  the  testator,  so  long  as  the  same  forms  part 
of  the  estate  of  the  testator,  and  that  the  said  interest  is  appli- 
cable for  the  maintenance  of  the  infant  Deft. — See  Re  Moody,  Wood- 
roffe  V.  Moody,  Kekewich,  J.,  7  Not.  1894,  B.  0.  345,  [1895]  1  Ch. 
101. 

For  declaration  as  to  accumulating,  and  interests  vesting,  subject  to 
letting  in  future  children,  see  Ellis  v.  Maxwell,  12  Beav.  112. 

For  declarations  as  to  legacies  charged  on  realty  vesting,  and  direction  to 
raise  money  by  mortgage  or  sale,  see  Salisbury  v.  Petty,  3  Ha.  94. 
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6.  Costs  apportioned  between  two  Funds. 

And  the  taxing  master  is  to  apportion  the  costs  payable  out  of  the 
testator's  estate  between  the  respective  amounts  to  arise  by  the  sale 
of  the  Consols  directed  by  the  schedules  hereto  in  proportion  to  such 
amounts,  and  certify  the  proportions  of  such  costs  payable  out  of  the 
proceeds  of  sale  directed  by  Schedule  I.  hereto,  and  out  of  the  proceeds 
of  sale  directed  by  Schedule  II.  hereto.  [In  each  of  the  payment 
schedules  the  directions  will  be  to  "  pay  costs  certified  to  be  payable 
out  of  the  proceeds  of  this  sale."] 

7.  Declaration  against  preferring  Creditors. 
Declare  that  the  assets  of  the  above-named  intestate,  F.  A.  H. 

deceased,  available  for  the  payment  of  his  debts  ought  to  have  been 
apportioned  by  the  Deft,  M.  E.  H.,  the  administratrix,  rateably 
between  the  specialty  creditors  and  the  simple  contract  creditors 
of  the  intestate,  and  that  the  said  Deft  was  not  entitled  to  apply  in 
payment  of  any  simple  contract  debts  any  part  of  the  estate  appor- 
tioned to  the  payment  of  the  specialty  debts  of  the  intestate. — 
See  Re  Hankey,  Smith  v.  H.,  North,  J.,  25  Jan.  1899,  A.  453,  [1899] 
1  Ch.  541. 

This  case  was  overruled  in  Ee  Samson,  [1906]  2  Ch.  584,  but  the  form 
may  still  be  applicable  where  an  exor  or  admor  claims  the  right  o£ 
retainer :  see  Be  Jennes,  [1909]  53  Sol.  J,  376. 

8.  Order  directing  Bank  of  England  to  transfer  Consols  into  Court 
on  Legatee  becoming  of  sound  mind  and  payment  out. 
Declare  that  the  Pit  having  become  of  sound  mind  on  the  — 
day  of  —  is  entitled  to  the  legacy  of  £500  given  to  her  by  the  above- 
named  testator  H.  B.  with  interest  at  the  rate  of  4  p.  c.  per  ann. 
from  the  said  —  day  of  — .  And  it  appearing  to  the  satisfaction  of 
the  Court  that  the  sum  of  £400  Consols  in  the  (Master's)  certificate 
mentioned  is  standing  in  the  sole  name  of  the  testator  in  the  books 
of  the  Bank  of  England  by  the  description  of  &c.  (which  sum  and 
the  dividends  thereon  are  by  the  (Master's)  said  certificate  certified 
to  be  the  only  outstanding  personal  estate  of  the  testator),  and  that 
the  Deft  Gr.  H.  B.,  the  legal  pers.  represve  of  the  testator,  is  out  of 
the  jurisdiction  of  this  Court,  and  that  the  Pit,  the  only  legatee  of 
the  testator  whose  legacy  is  unpaid,  is  beneficially  interested  in  the 
said  sum  of  Consols  and  the  dividends  thereof,  This  Court  doth, 
pursuant  to  the  (Trustee  Act,  1893),  order  that  the  Secretary,  Deputy- 
Secretary,  or  Accountant-General,  for  the  time  being  of  the  Governor 
and  Company  of  the  Bank  of  England,  do  lodge  in  Court  as  directed  in 
the  schedule  hereto,  the  said  sum  of  £400  Consols,  and  do  also  receive 
the  dividends  now  due  and  to  accrue  due  on  the  said  Consols  previous 
to  such  transfer,  and  lodge  the  same  in  Court  as  directed  in  the  said 
schedule.  And  it  is  ordered  that  the  funds  so  to  be  lodged  be  dealt 
with  as  directed  in  the  said  schedule. — Liberty  to  apply. 
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Lodgment  and  Payment  Schedule. 

30th  January,  1892. 
Re  B.  S.  V.  B.    1890.    B.  3712. 
Ledger  credit.     As  above. 

7. — Lodgment. 


Particulars  of  Fund?  to  be 

Person  to  make  the 
Lodgment. 

Amounts. 

lodged. 

Money. 

Securities. 

Consols 

Dividends  due  or  to  accrue 
due  on  Consols  previous 
to  transfer 

The  Secretary,  Deputy 
Secretary,  or  Account- 
ant-General  for  the 
time  being  of  the  Gov- 
ernor and  Company  of 
the  Bank  of  England. 

The  same. 

£    «.     d. 

£    a.    d. 
400    0    0 

Where 
ordered. 


Admission  of 
money  in 
hand. 


II.- 

Fvmds  to  be  dealt  with. 


-Payment. 
Funds  to  be  lodged  as  above. 


Particulars  of  Payments, 
Transfers,  and  other  opera- 

Payees, Transferees,  or  Titles 
of  separate  Accounts. 

Amounts. 

tions  to  be  carried  out  by 
the  Paymaster. 

Money. 

Securities. 

Sell  Consols 

M.  A.  E.  S.,  -^dovy. 

£     s.    d. 

£     8.    d. 
400     0    0 

Subject  to  duty  pay  funds 

— See  Re  Bohlman,  Schuler  v. 
A,  219. 


Bohlman,  North,  J.,  30  Jan.  1892, 


NOTES. 
PAYMENT  INTO   COUET. 

Where  an  order  for  general  admon  has  been  made,  the  exor,  although  not 
shown  to  be  insolvent  or  to  have  abused  his  trust,  may  be  ordered  to  lodge 
in  Court  funds  admitted  to  be  in  his  hands :  Strange  v.  Harris,  3  Bro.  C.  C. 
365  ;  or  the  hands  of  his  firm  :  Johnson  v.  Aston,  1  S.  &  S.  73  ;  or  to  be  due 
to  the  estate  from  him  :  Bothwell  v.  R.,  2  S.  &  S.  217  ;  or  from  his  firm  : 
White  V.  Barton,  18  Beav.  192 ;  though  there  are  actions  pending  against 
the  exor  :  Yare  v.  Harrison,  2  Cox,  377  (where  the  sum  recovered  in  the 
action  was  paid  out  to  the  Pit  in  it) ;  and  debts  to  be  paid :  Mortloch  v. 
Leathes,  2  Mer.  491 ;  but  see  Blake  v.  B.,  2  Sch.  &  L.  26,  contra,  and  Betagh 
V.  Concannon,  2  Moll.  559  ;  or  he  may  be  ordered  only  to  pay  in  the  balance 
after  making  necessary  payments :  Boy  v.  Oibbon,  4  Ha.  65. 

An  affidavit  by  the  Pit  charging  the  Deft  with  having  a  portion  of  the 
estate  in  his  hands,  and  non-appearance  on  the  motion,  is  sufficient  ad- 
mission that  the  money  is  in  his  hands  on  which  to  found  an  order  for  pay- 
ment into  Court :  Freeman  v.  Cox,  8  Ch,  D.  148 ;  and  sup.  Chap.  XLL, 
"  Tbttstbes."  p.  1083. 
I    Where'an  exor  admit?  the  receipt  of  a  stated  sum,  but  says  he  has  made 
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payments,  he  must  verify  the  payments  and  pay  in  the  balance :   Anon., 
4  Sim.  359. 

After  judgment,  payment  in  was  not  ordered  on  admissions  by  answer, 
but  only  on  examination  or  certificate :    Wright  v.  I/ukes,  13  Beav.  107. 

In  a  suit  for  admon,  the  Deft,  who  was  curator  bonis  and  factor  loco  tutoris 
of  Scotch  infants,  as  well  as  admor  in  England,  was  not  bound  to  pay  the 
residue  of  the  estate  in  his  hands  into  Court,  the  fund  being  admitted  to  be 
safe :   Machie  v.  Darling,  12  Eq.  319. 

Where  two  trustees  had  allowed  the  third  to  misapply  the  funds,  they  Misapplica- 
were  ordered  to  pay  them  into  Court :   Ingle  v.  Partridge,  32  Beav.  661 ;  tion  of  funds, 
and  upon  an  originating  summons  trustees  have  been  ordered  to  pay  intc 
Court  moneys  which  have  been  received  and  misapplied  by  them :    Be 
Chapman,  54  L.  T.  13. 

Where  after  order  on  further  consideration  the  solrs  paid  half  the  profit  Profit  costs, 
costs  to  a  Deft  trustee  of  the  estate,  there  was  no  jurisdiction  on  summons 
to  order  the  Deft  to  pay  the  amount  into  Court :    Re  Thorpe,  Vipont  v. 
Badcliffe,  [1891]  2  Ch.  360. 

Insurance  money  received  by  the  devisee  in  respect  of  a  house  charged  by  Insurance 
the  will  with  an  annuity  was  ordered  into  Court,  on  motion  by  the  annul-  money, 
tant :  Parry  v.  Ashley,  3  Sim.  97. 

On  the  application  of  some  only  of  the  beneficiaries,  their  shares  only  At  whoso 
will,  in  general,  be  ordered  into  Court :  Hamond  v  Walker,  3  Jur.  N.  S.  instance. 
686. 

A  reasonable  expectation  of  Pit's  succeeding,  drawn  from  the  trustee's 
answer,  justifies  ordering  the  trust  fund  into  Court,  on  motion  :  Whiimiore 
v.  Turquand,  1  J.  &  H.  296 ;  but  there  must  be  a  clear  admission  of  the 
trust :  Hagell  v.  Currie,  2  Ch.  449  ;  not  a  mere  contest  on  affidavits : 
Hollis  V.  Burton,  [18921  3  Ch.  C.  A.  226  ;  and  see  Banh  of  Turkey  v.  Ottoman 
Bank,  2  Eq.  366  ;  et  sup.  p.  1083,  and  Be  Benson,  Elletson  v.  Fillers,  [1899] 
1  Ch.  39. 

And  funds  were  ordered  into  Court,  at  the  instance  of  a  party  having 
only  a  contingent  interest,  though  all  with  vested  interests  opposed  the 
application :  Bartlett  v.  B.,  4  Ha.  631 ;  Oov,  Benevolent  Inst.  v.  Busbridgen 
18  Beav.  467  ;  but  in  Boss  v.  B.,  12  Beav.  89,  it  was  refused,  no  danger 
being  alleged,  and  a  distringas  being  sufficient  protection. 

Where  a  legacy  was  given  to  be  invested  by  trustees  to  be  nominated  by  a 
legatee  for  life,  and  after  her  death  to  fall  into  the  residue,  the  residuary 
legatee  had  no  right  to  have  the  fund  brought  into  Court  in  the  absence  of  a 
reasonable  ground  for  the  application,  such  as  danger  to  the  fund :  Be 
Braithwaite,  B.  v.  Wallis,  21  Ch.  D.  121. 

Payment  in  will  not  be  ordered  on  the  motion  of  the  Pit  in  a  singlo 
creditor's  suit :  Beeve  v.  Goodivin,  10  Jur.  1050 ;  nor  of  next  of  kin  dis- 
puting the  will,  the  exors  denying  a  charge  of  insolvency :  Edwards  v.  E., 
10  Ha.  Ixiii. ;  and  where  the  bill  did  not  pray  it,  notice  was  required  to  be 
given  to  cs.  q.  t.  :  Lewellin  v.  Cdbhold,  1  Sm.  &  G.  572 ;  and  see  Proudfoot 
V.  Hume,  4  Beav.  476. 

For  the  forms  of  orders  and  general  rules  as  to  lodgment  in  Court  and  the  Forms,  &c. 
mode  of  doing  so,  and  as  to  the  carrying  over  of  funds  to  separate  accounts, 
and  the  S.  C.  P.  R.  applicable  thereto,  see  Chap.  XVI.,  "Lodgment  and 
Payment  ov  Funds." 

As  to  ordering  into  Court  sums  improperly  in  the  hands  of  trustees, 
V.  sup.  p.  1107. 

Notice  of  assignments,  &c.  of  the  funds  is  good,  though  given  to  the  Notice  after 
trustees  after  lodgment  in  Court :   Thompson  v.  Tomkins,  2  Dr.  &  S.  8.      lodgment. 

PAYMENT   OUT  OV   COUET. 

And  as  to  transfer  and  payment  to  married  women,  see  Chap.  XXXVII. ,  Married 
"  Married  Women,"  pp.  889  et  seq.  woman. 

The  Court  has  required  an  affidavit  of  no  sett  ement  before  payment  out 
of  a  married  woman's  legacy  to  her :  Hou  h  v.  Byley,  2  Cox,  157  ;  or  to  her 
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Separate 
account. 


Payment  to 
one  of  two, 
or  sole  exor 
or  trustee. 


Prospective 
order. 

Death  of 
payee. 


Assignor, 
service  on. 

Tenant  for 
life  with 
general  power 
of  appoint- 
ment. 

Tenant  in 
tail. 

Payments  on 
account. 


husband  :  Minet  v.  Hyde,  2  Bro.  C.  0. 663  ;  or  to  a  widow :  ElringUm  v.  E., 
4  Drew.  545  ;  or  to  a  person  to  whom  she  or  her  husband  has  assigned  her 
fund :  Clarice  v.  Woodward,  25  Beav.  455. 

Where  there  is  a  foreign  settlement,  the  funds  will  not  be  paid  out  without 
the  opinion  of  an  advocate  of  the  country  that  the  fund  is  not  thereby 
affected :  Re  Todd,  19  Beav.  582. 

And  see  further  as  to  affidavits  of  no  settlement,  sv/p.  pp.  899,  900 ; 
D.  C.  P.  932,  933 ;  Dan.  153. 

A  vidfe  having  a  protection  order,  under  the  Matrimonial  Causes  Act, 
1857  (20  &  21  V.  c.  85),  s.  21,  was  entitled,  on  her  sole  petition  without  a 
next  friend,  to  payment  out  of  a  fund  given  to  her :  Re  Kingsley,  26  Beav. 
84 ;  Re  Rainsdon,  5  Jur.  N.  S.  55  ;  4  Drew.  446  ;  or  transferred  into  the 
joint  names  of  her  husband  and  herseK :  Nicholson  v.  Drury  Buildings  Co., 
1  Ch.  D.  48  ;  although  given  to  her  separate  use,  without  power  of  anticipa- 
tion :   Coohe  v.  Fuller,  26  Beav.  99. 

But  a  wife  who  has  obtained  a  judicial  separation  is  not  so  entitled  under 
20  &  21  V.  c.  85,  s.  25,  except  as  to  property  coming  to  or  devolving  on  her 
after  the  decree :   Waite  v.  Morland,  38  Ch.  D.  135,  C.  A. 

Unless  the  funds  are  standing  to  a  separate  account  the  exor  is  always 
a  necessary  party  to  any  application  respecting  it :  Salmon  v.  Anderson,  9 
Beav.  445, 449  ;  Parsons  v.  Groome,  12  Beav.  180 ;  but  if  the  exor  dies,  the 
funds  may  be  paid  out  on  his  exor  appearing  on  a  petition,  though  not  made 
a  party  :  8.  C. 

EVnds  have,  under  special  circumstances,  been  ordered  to  be  paid  to  two 
exors,  "  or  one  of  them  "  ?  Bradford  v.  Nettleship,  10  W.  E.  264  ;  and  in  the 
case  of  income  this  course  is  commonly  adopted ;  but  this  is  not  usual  as  to 
the  corpus,  and  the  Court  refused  to  pay  out  to  a  sole  trustee  and  exor,  but 
carried  it  to  a  separate  account,  with  liberty  to  apply  at  Chambers :  Gould- 
smith  V.  Luntley,  32  L.  T.  535. 

They  may  be  paid  to  a  temporary  admor  during  the  incapacity  of  the 
exor :  Exp.  Evelyn,  2  My.  &  K.  3. 

A  fund  paid  in  was  paid  out  again  to  a  trustee,  he  undertaking  to  remit  it 
to  the  legatees  in  America :  Ibberson  v.  Warth,  1  Jur.  N.  S.  440 ;  3  W.  B. 
230. 

A  prospective  order  was  made  for  payment  to  a  person  who  would  attain 
twenty-one  during  the  long  vacation :  Re  Pern,  21  W.  R.  865 ;  42  L.  J.  Ch. 
880. 

Where  a  payee  (not  being  a  trustee,  &c.)  named  in  an  order  dies,  any  sums 
remaining  unpaid  may  be  paid  to  his  represves  without  a  fresh  order  or 
proof  of  death :  S.  C.  P.  R.  r.  62,  sup.  Vol.  I.  p.  225.  The  similar  rule  of 
1872  was  held  to  apply,  on  the  death  of  A.,  to  dividends  ordered  to  be  paid 
to  A.  during  the  life  of  B. :   Chapman  v.  C,  17  Eq.  350. 

The  assignor  must  be  served  on  the  application  for  payment  out  of  the 
assigned  fund,  except  where  the  precise  fund  has  been  absolutely  assigned : 
Briant  v.  Dennett,  4  Drew.  550. 

A  fund  limited  to  widow  for  life,  then  as  she  should  appoint  by  deed  or 
will,  was  paid  to  her  without  appointment :  Cambridge  v.  Rous,  25  Beav. 
574 ;  but  money  representing  land  limited  in  tail  will  not  be  paid  out  to 
the  tenant  in  tail  until  he  has  executed  a  disentailing  deed  :  Re  Broadwood, 
1  Ch.  D.  438  ;  Re  Reynolds,  3  Ch.  D.  61,  C.  A. 

By  0.  L,  9,  it  the  Court  is  satisfied  that  the  realty  or  personalty  is  more 
than  enough  to  satisfy  all  claims,  it  may  allow  the  parties  interested  the 
whole  or  part  of  the  income  of  the  realty,  or  a  part  of  the  personalty,  or 
the  whole  or  part  of  the  income  thereof,  up  to  such  time  as  may  be  directed. 
This  rule  only  applies  where  assets  are  admitted,  or  the  debts  are  all  shown 
to  have  been  paid :  Knight  v.  K.,  16  Beav.  358  ;  Chubb  v.  Carter,  1867, 
W.  N.  179  ;  and  good  reason  must  be  shown :  Rowley  v.  Burgess,  2  W.  R. 
652. 

Where  it  was  clear  a  surplus  would  remain  after  discharging  debts  and 
liabilities,  though  the  amount  could  not  be  fixed  for  some  time,  proportional 
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payments,  so  far  as  safe  for  creditors,  were  made  to  pecuniary  legatees : 
Thomas  v.  Montgomery,  1  Euss.  &  M.  729,  734 ;  such  payments  are  to  be 
applied,  first  to  pay  interest  and  then  in  reduction  of  the  principal :  /&.  and 
S.  C,  2  Sim.  348  ;  but  the  Court  would  not  direct  appropriations  from  the 
fund  for  the  legacies  subject  to  the  creditors'  eventual  claims :  S.C.,1  Russ. 
&  M.  737,  738  ;  and  in  Coster  y.  C,  I  Ke.  199,  the  report  being  delayed, 
reference  went  on  petition  as  to  the  proper  allowance  to  the  residuary 
legatee ;  and  in  Shewell  v.  8.,  3  Ha.  164,  exors  admitting  assets  for  all 
purposes,  the  dividends  of  the  funds  in  Court  were  paid  to  them  to  distribute 
before  the  accounts  were  taken ;  and  an  exor  admitting  that  the  debts  and 
funeral  expenses  had  been  paid,  was  ordered  to  pay  to  the  residuary  legatee 
the  income  of  balances  paid  in  by  him :  Dando  v.  D.,1  Sim.  510 ;  but  not 
unless  the  exor  took  the  responsibility  of  such  payment :  Abby  v.  Oilford, 
11  Beav.  28  ;  and,  the  estate  being  large,  a  jointure,  and  annuity,  and 
legacy  duty  were  paid  on  affidavit  and  answer  on  motion,  before  decree, 
but  not  pecuniary  legacies :  Digby  v.  Boycott,  4  Ha.  445. 

In  simple  cases  small  sums  were  paid  out  to  the  parties  entitled  on 
application  in  Chambers :  Petty  v.  P.,  12  Beav.  170 ;  or  larger  sums  under 
liberty  to  apply  in  Chambers :   Winkuiorth  v.  W.,  32  Beav.  233. 

As  to  payment  out  of  small  sums,  see  0.  xxn,  18a,  and  S.  C.  F.  B.  Payment  o£ 
1905,  r.  62,  restoring  the  old  practice  of  Hinings  v.  H.,  2  H.  &  M.  32,  and  small  sums, 
rendering  obsolete  Frogley  v.  Phillips,  1901,  W.  N.  245  ;  50  W.  B.  183. 

The  Court  will  not,  on  interlocutory  application,  decide  the  question  of  Question 
title  so  far  as  to  direct  the  dividends  of  a  litigated  fund  in  Court  to  be  paid  of  title, 
to  one  claimant :  Nedby  v.  N.,  4  My.  &  C.  367. 

As  to  payment  out  under  the  Trustee  Act,  1893,  s.  42,  v.  sup.  p.  1156. 

And  as  to  liability  and  refunding,  v.  inf.  Sect.  VIII.  p.  1462 ;  Sect. 
XXVIII.  p.  1591. 

As  to  payment  out  being  affected  by  domicile,  v.  inf.  p.  1520. 

As  to  payment  out  of  unclaimed  stock,  or  of  funds  in  Court,  under  the 
Lands  Clauses  Acts,  &c.,  see  Chap.  LIV.,  "  Lands  Claitsbs  Consolidation 
Act." 

interest  on  legacies. 

By  0.  LV,  64,  "  where  a  judgment  or  order  is  made  directing  an  account  General 
of  legacies,  interest  shall  be  computed  on  such  legacies  after  the  rate  of  legacies. 
4  p.  c.  per  ann.  from  the  end  of  one  year  after  the  testator's  death,  unless 
otherwise  ordered,  or  unless  any  other  time  of  payment  is  directed  by  the 
will,  and  in  that  case  according  to  the  wUl." 

Specific  legacies  bear  interest  from  the  testator's  death ;  demonstrative  Specific 
and  general  legacies  only  from  a  year  after  the  death :  Sleech  v.  Thorington,  legacies. 
2  Vez.  560,  563  ;  Mullins  v.  Smith,  1  Dr.  &  S.  204. 

Contingent  legacies  do  not  carry  interest  while  they  are  in  suspense :  Contingent 
Be  Oeorge,  5  Ch.  D.  837,  843  ;  Be  Abrahams,  Abrahams  v.  Bendon,  [1911]  legacies. 

1  Ch.  108.  But  a  contingent  legacy  given  by  a  father  to  an  infant  child 
is  an  exception  to  this  rule,  and  in  such  a  case  interest  is  payable  from  the 
testator's  death  until  the  happening  of  the  contingency :  Be  Bowlby,  [1904] 

2  Ch.  685,  712.  This  exception  does  not,  however,  extend  to  the  case  of 
legacies  made  contingent  upon  events  having  no  reference  to  the  infancy 
of  the  legatee :  Be  Abrahams,  A.  v.  Bendon,  sup.  ;  nor  does  it  apply  where 
the  testator  has  provided  another  fund  to  the  infant's  maintenance :  Be 
Oeorge,  sup.  ;  but  a  gift  of  a  share  of  residue  into  which  sect.  43  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  has  to  be  read  (see  ante,  p.  971), 
does  not  result  in  taking  the  case  out  of  the  above  section :  Be  Moody, 
Woodroffe  v.  M.,  [1895]  1  Ch.  101  ;  Be  Abrahams,  sup. 

Interest  on  legacies  is  given  only  for  delay  in  payment,  and  therefore  only  Postponed 
from  the  time  when  they  are  payable,  which  is  in  general  one  year  from  the  payment, 
death :    Sitwell  v.  Bernard,  6  Ves.  520 ;    Wood  v.  Penoyre,  13  Ves.  325  ; 
Turner  v.  Bitcfc,  18  'Eq.  301  ;  Fisher  v.  Brierley,  32  Beav,  602 ;  Donovan  v. 


1446 


Adminisiration  of  Estates.      [chap.  xliv. 


Advance- 
ments. 

Maintenance. 


Legacies 
payable  out 
of  land. 


Contingent 
deferred 
legacy,  in- 
terim income. 


Needham,9'Bea,y.l64: ;  a,ndsee HertfordY.Lowther, lb. 266;  Gibson y. Bott, 

7  Ves.  95  ;  Bignold  v.  B.,  46  Ch.  D.  496  ;  and  there  is  no  exception  in  favour 
of  a  widow :  Be  Whittaker,  W.  v.  W.,  21  Ch.  D.  657  ;  but  legacies  payable 
on  the  happening  of  an  event  only  bear  interest  from  then :  Lord  v.  L., 
2Ch.  782;  HearleY.0reenbank,iiAt'k.'ll6;  and  a  legacy  given  to  an  infant 
as  exor  does  not  carry  interest  until  he  attains  twenty-one,  and  agrees  to 
act :  Be  Gardner,  Long  v.  G.,  41  W.  R.  203. 

Legacies  directed  to  be  paid  within  four  years  from  the  death,  remaining 
unpaid,  without  necessity  of  convenient  admon,  carried  interest  from  the 
end  of  the  year :  Olive  v.  Westerman,  53  L.  J.  Ch.  525 ;  50  L.  T.  355 ; 
distinguishing  Thomas  y.  A.  G.,2Y.  &  C.  525. 

And  semhle,  as  a  general  rule,  when  there  is  a  trust  for  sale  of  real  estate 
after  the  death  of  a  tenant  for  life,  and  payment  of  a  legacy  out  of  the 
proceeds,  the  legacy  carries  interest  from  the  death  of  the  tenant  for  life, 
and  not  from  a  year  later :  Be  Waters,  W.  y.  Boxer,  42  Ch.  D.  517, 
distinguishing  Turner  v.  Bitch,  18  Eq.  301 ;  and  see  Wms.  Exors. 
1166. 

Where  a  reversionary  interest  was  retained  unsold  for  many  years  for  the 
benefit  of  the  estate,  the  legatees,  when  the  reversion  fell  in,  were  entitled 
to  interest  from  the  end  of  the  year :  Be  Blackford,  B.  y.  Worsley,  27 
Ch.  D.  676. 

The  general  rule  applies  to  legacies  by  a  married  woman  by  way  of 
appointment :  Tatham  v.  Drummond,  2  H.  &  M.  262 ;  and  see  Be  Marten, 
Shaw  Y.  M.,  [1901]  1  Ch.  370. 

Interest  may  be  charged  on  advancements  in  order  to  effect  an  equal 
division :  Andrewes  v.  George,  3  Sim.  393 ;  Hilton  v.  H.,  14  Eq.  468 ; 
Achroyd  v.  A.,  18  Eq.  313. 

Interest  is  payable  from  the  death  if  the  legacy  is  given  in  trust  to  apply 
the  principal  or  interest  for  the  maintenance  of  the  testator's  child  :  Hearle 
Y.Greenbank,  3  Aik.  116;  Donovan  y.  Needham,d'BeSbY.l64:;  although  the 
will  contains  a  provision  for  the  maintenance  of  the  ohUd  out  of  the  income 
of  the  legacy,  or  out  of  the  income  of  a  share  of  residue  given  to  him  equally 
with  the  other  children  of  the  testator :  Be  Moody,  Woodroffe  v.  M.,  [1895] 
1  Ch.  101 ;  and  see  Be  Abrahams,  A.  v.  Bendon,  [1911]  1  Ch.  108  ;  or  to  an 
infant,  though  not  his  child,  if  an  intention  can  be  inferred :  Bechford  v. 
Tobin,  1  Vez.  308  ;  Ohidgey  v.  Whitby,  41  L.  J.  Ch.  699  ;  or  if  the  testator 
puts  himseH  in  loco  parentis  :  Wilson  v.  Maddison,  2  Y.  &  C.  C.  372 ; 
Bogers  y.  Soutten,  2  Keen,  598  ;  or  if  he  shows  such  intention  :  Be  Bichards, 

8  Eq.  119  (but  the  rule  has  not  been  extended  to  adults,  though  subject 
to  the  obligation  of  maintaining :  Be  Crane,  [1908]  1  Ch.  379) ;  or  it  the 
legacy  is  in  lieu  of  a  debt :  Clark  v.  Sewell,  3  Atk.  96,  99  ;  but  a  bequest 
of  money  to  exors  to  be  laid  out  in  the  purchase  of  an  annuity  for  a  child 
of  the  testator  does  not  carry  interest  until  after  the  year  from  the  death  : 
Be  Friend,  F.  v.  Young,  78  L..T.  222. 

Pecuniary  legacies  payable  out  of  land  simply  bear  interest  from  the 
death :  Spurway  v.  Glynn,  9  Ves.  483 ;  but  not  when  payable  out  of 
personalty,  though  yielding  immediate  income  :  Pearson  v.  P.,  1  Sc.  &  L. 
10 ;  nor  when  payable  out  of  the  proceeds  of  the  sale  of  realty  :  Turner  v. 
Buck,  18  Eq.  301. 

The  interim  income  of  a  contingent  deferred  legacy  passes  as  residue, 
unless  the  legacy  has  been  severed  from  the  general  estate  for  some  reason 
necessitated  by  the  legacy  itself,  and  not  merely  by  the  convenience  or 
exigency  of  admon  :  Be  Judkin's  Trusts,  25  Ch.  D.  743  ;  Be  Inman,  I.  v. 
Rolls,  [1893]  3  Ch.  518  ;  e.g.,  where,  upon  the  construction  of  the  whole 
will,  an  intention  that  the  legacy  should  be  permanently  set  apart  from  the 
residue  of  the  estate  can  be  inferred :  Be  Medlock,  Bujjle  v.  M.,  54  L.  T. 
828  ;  55  L.  J.  Ch.  738 ;  Be  Clements,  C.  v.  Pearsall,  [1894]  1  Ch.  665 ; 
correcting  and  explaining  dictum  of  Jessel,  M.  R.,  in  Long  v.  Ovenden, 
16  Ch.  D.  694  ;  Be  Snaith,  8.  v.  8.,  1894,  W.  N.  115  ;  and  in  such  case  the 
intermediate  income  will  be  applicable  by  way  of  maintenance  under  sect.  43 
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of  the  Conveyancing  Act,  1881  {v.  sup.  p.  970) :  Re  Clements,  C.  v.  Pearsall, 
[1894]  1  Ch.  665  ;  Be  Woodin,  W.  v.  Glass,  [1895]  2  Ch.  309,  C.  A. ;  and  as 
to  income  going  with  the  corpus  to  an  appointee  upon  a  contingency,  see 
Long  V.  Ovenden,  16  Ch.  D.  691. 

The  interim  income  of  a  fund  set  apart  to  provide  for  a  conditional  ann 
is,  by  a  rule  of  convenience,  treated  as  income  of  residue  :  Be  Whitehead, 
Peacock  v.  Lucas,  [1894]  1  Ch.  678. 

By  the  Real  Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  42,  Arrears  of 
interest  is  recoverable  only  for  six  years  after  it  is  due,  or  after  aoknowledg-  mterest. 
ment  in  writing  ;  but  that  section  does  not  apply  to  interest  on  a  legacy 
directed  to  be  raised  by  sale  of  realty :    Gough  v.  Bult,  16  Sim.  323  ;    a 
legacy  recovered  after   many  years  only  carried  interest  for  six  years, 
though  there  was  an  express  trust :  Thomson  v.  Eastwood,  2  App.  Ca.  215. 

For  cases  on  this  section,  v.  sup.  pp.  1381,  1382  ;  Be  Walker,  7  Ch.  120  ; 
and  generally  on  the  subject  of  interest  on  legacies,  Wms.  Exors.  1162 ; 
Ingpen  on  Exors,  481. 

BRINGING  ADVANCES  INTO  HOTCHPOT. 

In  the  absence  of  special  direction,  advances  to  children  which  have  to  be  Interest  on 
brought  into  hotchpot  bear  no  interest  up  to  the  testator's  death,  but  carry  advances, 
interest  from  his  death  at  4  p.  c. :  Stewart  v.  S.,  15  Ch.  D.  539  ;  Hilton  v.  H., 
14  Eq.  468  ;  Field  v.  Seward,  5  Ch.  D.  538  ;  Re  Lambert,  Middleton  v. 
Moore,  [1897]  2  Ch.  169  ;  Be  Barclay,  [1899]  1  Ch.  674  ;  Be  Davy,  [1908] 
1  Ch.  61,  C.  A.,  following  Stewart  v.  S.,  sup.,  and  overruling  Be  Whiteford, 
[1903]  1  Ch.  889  ;  or  other  time  fixed  for  distribution  :  Be  Bees,  B.  v. 
George,  17  Ch.  D.  701  ;  Be  Dallmeyer,  D.  v.  D.,  [1896]  1  Ch.  372,  C.  A. ;  and 
see  Be  WillougKby,  [1911]  2  Ch.  581. 

But  as  the  doctrine  applies  only  to  children,  a  hotchpot  clause  in  the  will  Limit  of 
was  not  extended  to  a  widow  so  as  to  increase  a  share  given  to  her  by  a  doctrino  as 
codicil :  Stewart  v.  S.,  15  Ch.  D.  539  ;  Meinertzagen  v.  Walters,  7  Ch.  670  ;  to  advances, 
but  in  Limpus  v.  Arnold,  15  Q.  B.  D.  300,  C.  A.,  the  widow,  tenant  for  life, 
was  held  entitled  to  interest  on  £2000  advanced  to  a  son  ;  and  chUdien  may 
be  bound  by  a  statement  in  the  will  as  to  the  amounts  of  the  advances  made 
to  them :   Be  Wood,  Ward  v.  W.,  32  Ch.  D.  517  ;   Be  Aird's  Estate,  A.  v. 
Quick,  12  Ch.  D.  291  (notwithstanding  Re    Taylor's  Estate,  Tomlin  v. 
Underhay,  22  Ch.  D.  495) ;  and  see  Be  Jolly,  [1900]  1  Ch.  292,  reversed  on 
appeal,  [1900]  2  Ch.  616,  C.  A. ;  Be  Kelsey,  [1905]  2  Ch.  465. 

A  hotchpot  clause,  framed  by  reference  to  a  book  which  was  destroyed  by 
the  testator,  and  not  admitted  to  probate,  was  held  ineffectual :  Coyte  v.  C, 
56  L.  T.  510. 

Lite  interests  must   be  brought  into   hotchpot,  and  valued,  not    by  Valuation  of 
reference  to  the  duration  of  the  interests,  but  by  an  actuarial  valuation  of  life  interest, 
them  at  the  time  when  they  first  take  effect :  Be  Heathcote,  Trench  v.  H., 
1891,  W.  N.  10 ;  inf.  Form  5,  p.  1662. 

Deduction  may  be  made  for  estate  duty  payable  by  reason  of  the  death  Estate  duty, 
of  the  testator  within  one  year  after  the  gift :  Be  Beddington,  Micholls  v. 
Samuel,  [1900]  1  Ch.  771. 

In  Ackroyd  v.  A.,  18  Eq.  313,  the  testator  gave  specific  gifts  to  some  of  Adjustment 
his  children,  A.  and  B.,  and  the  residue  of  his  personalty  amongst  them  all,  after  loss 
to  be  divided  so  that  they  should  share  equally,  A.  and  B.  accounting  for  "f  funds, 
the  value  of  the  specific  gifts  to  them.     The  exor  absconded,  and  only  part 
of  the  personalty  was  recovered  some  years  afterwards.     The  sums  re- 
covered were  apportioned  between  capital  and  income,  and  the  former 
only  brought  into  account  as  against  the  specific  gifts  to  A.  and  B. ;   and 
see  Gox  v.  C,  8  Eq.  343,  et  inf.  p.  1622. 

As  to  bringing  into  hotchpot  payments  rightly  made  before  a  loss,  by 
which  appointed  trust  funds  are  rendered  insufficient,  see  Be  Bacon's 
Settlement,  Button  v.  Anderson,  42  Ch.  D.  559. 

In  the  case  of  partial  intestacy  as  to  the  beneficial  interest  the  doctrine  Partial 
of  hotchpot  does  not  apply  :  Be  Bohy,  [1908]  1  Ch.  71.  intestacy. 
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COSTS   or  ACTION — ^ASSETS  DBFtCIENT. 

Exors  and  admors  will,  in  general,  be  allowed  their  costs,  as  between  solr 
and  client,  in  priority  to  those  of  all  other  parties,  whether  Pits  or  Defts, 
creditors  or  legatees :  Tanner  v.  Dancey,  9  Beav.  339 ;  Jackson  v.  Woolley, 
12  Sim.  12 ;  Gaunt  v.  Taylor,  2  Ha.  413  ;  Wetenhall  v.  Dennis,  33  Beav. 
285  ;  Be  Griffith,  [1904]  1  Ch.  807  ;  and  in  priority  over  the  costs  of  liti- 
gating the  probate :  Major  V.  M.,2'Diew.  281;  and  although  by  confessing 
judgment  they  had  made  the  assets  deficient  for  paying  debts :  Sanderson  v. 
Stoddart,  32  Beav.  155. 

And  in  the  admon  of  an  insolvent  estate,  costs  of  cross-examination  of  the 
Pit  creditor  after  judgment  were  allowed  the  exor,  where  the  circumstances 
justified  the  course  with  a  view  to  the  protection  of  the  other  creditors : 
Be  Barber,  Burgess  v.  Vinnicome,  31  Ch.  D.  665 ;  Lenton  v.  Brudenell,  12 
W.  R.  1127. 

And  a  creditor  who  was  successful  on  the  trial  of  an  issue  whether  he 
was  entitled  to  commission  owing  to  a  sale  having  gone  off  through  the 
default  of  the  vendor  was  allowed  the  full  costs  of  the  trial  of  the  issue : 
Be  Dunn,  1902,  W.  N.  76. 

But  the  exor  was  not  entitled  to  costs  of  a  probate  action  out  of  a  fund 
representing  proceeds  of  real  estate  only  in  priority  to  the  Pit's  costs : 
Be  Pearse,  M'Lean  v.  Smith,  56  L.  T.  228  ;  35  W.  R.  358  ;  1887,  W.  N.  51. 

Where  in  a  probate  action  establishing  a  will  against  the  heir,  his  costs 
were  ordered  to  be  paid  "  out  of  the  estate" — the  personal  estate  being 
insufficient — none  of  such  costs  were  payable  out  of  the  real  estate,  whether 
specifically  devised  or  undisposed  of :  In  re  Shaw,  Bridges  v.  Shaw,  [1894] 
3  Ch.  615.  In  a  Chancery  admon  action,  costs  "  out  of  the  estate  "  meant 
out  of  the  personal  estate  only  :  S.  C.  But  now  by  virtue  of  Part  I.  of  the 
Land  Transfer  Act,  1897,  the  word  "  estate  "  means  the  real  as  well  as  the 
personal  estate  of  a  person  dying  since  the  Act,  and  therefore  costs  of 
propounding  a  will  in  a  probate  action  ordered  to  be  paid  "  out  of  the  estate" 
fall  upon  realty  in  default  of  personalty :  Be  Vicherstaff,  [1906]  1  Ch.  762. 

In  an  action  for  general  admon,  where  the  assets  are  insufficient  even  to 
pay  the  costs,  the  rule  is,  that  the  legal  pers.  represve  fiist  gets  his  costs  as 
between  solr  and  client ;  next  are  paid  the  Pit's  costs  in  and  about  sales  and 
getting  in  the  estate,  and  the  costs  and  expenses  of  the  heir  in  executing 
deeds.  The  residue  is  then  apportioned  among  the  other  parties  according 
to  the  amount  of  their  costs  between  party  and  party :  Wetenhall  v.  Dennis, 
33  Beav.  285 ;  and  see  Dodds  v.  Tuke,  25  Ch.  D.  617 ;  Ingpen  on  Exors,  313. 

In  Wroughton  v.  Colquhoun,  1  D.  &  S.  357,  the  assets  being  deficient  to  pay 
the  legacies  and  expenses.  Pit,  residuary  legatee,  was  only  allowed  costs,  as 
between  solr  and  client,  so  far  as  the  estate  was  increased  by  the  pro- 
ceedings :   and  see  Be  Jarman,  1  Eq.  71,  as  to  costs  of  pecuniary  legatees. 

The  costs  are  payable  out  of  the  shares  of  such  of  the  residuary  legatees 
as  insist  on  taking  the  accounts  after  they  have  been  properly  shown  and 
vouched,  if  they  turn  out  to  be  correct :  Mackenzie  v.  Taylor,  7  Beav.  467  ; 
Thompson  v.  Olive,  11  Beav.  475 ;  but  not  it  they  are  substantially  in- 
correct :  Hilliard  v.  Fulford,  4  Ch.  D.  389  ;  Smith  v.  Cremer,  24  W.  R.  51 ; 
or  where  unsettled :  MaoTcenzie  v.  Taylor,  7  Beav.  467  ;  and  see  A.  O.  v. 
Gihhs,  1  D.  &  S.  156  ;  but  see  Sharpies  v.  S.,  M'Clel.  506 ;  13  Pri.  745,  et 
inf.  p.  1451. 

Assigns  of  bankrupt  exor  and  legatee  refusing  to  concur  in  a  sale,  or  take 
the  accounts  out  of  Court,  had  to  pay  the  costs  of  suit :  Pattison  v.  Graham, 
2  S.  &  G.  207. 

In  Be  Tann,  Gravatt  v.  T.,  7  Eq.  436,  the  exors  had  rendered  accounts 
which  turned  out  substantially  correct,  had  deducted  from  each  legacy  a 
contribution  towards  an  indemnity  fund,  which  was  invested,  had  paid  the 
adult  legatees  the  balance  due  to  them,  and  invested  the  infants'  shares. 
The  costs  of  admon  at  the  instance  of  infants  were  ordered  to  be  paid  out 
of  the  undivided  funds,  but  adult  legatees  and  exors  were  to  have  no  costs 
without  bringing  into  account  what  they  had  received,  and  contributing 
to  the  costs. 
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The  Pit  in  a  legatee's  action  is  allowed  his  costs,  as  between  solr  and  Legatee's 
client,  if  the  fund  is  deficient  to  pay  legacies :  Re  Wilhins,  W.  v.  Botherham,  action. 
27  Ch.  D.  703 ;  Re  Harvey,  Wright  v.  Woods,  26  Ch.  D.  179 ;  Cross  v. 
Kennington,  11  Beav.  89  ;  Burkitt  v.  Ransom,  2  Col.  536 ;  Waldron  v. 
Frances,  10  Ha.  x  ;  Thomas  v.  Jones,  6  Jur.  N.  S.  391 ;  1  Dr.  &  Sm.  134  ; 
and  see  Re  New  Zealand  Midland  Ry. ;  Smith  v.  Lvhhoch,  [1901]  2  Ch.  357, 
C.  A. ;  although  there  is  a  contest  between  him  and  another  legatee  as  to 
the  proper  mode  of  distribution :   Re  Wilkins,  W.  v.  Rotherham,  sup. 

But  not  where  the  fund  is  insufficient  to  pay  debts :  Re  Harvey,  Wright  v. 
Woods,  swp.  ;  Weston  y. -Clowes,  15  Sim.  610 ;  Newman  v.  Hatch,  V.-C.  K., 
17  March,  1855,  Regr.  Min.  284,  where,  however.  Pit  was  allowed  his 
expenses  of  sale  of  real  estate,  and  in  Re  Burrell,  B.  v.  Smith,  9  Eq.  443, 447, 
he  was  allowed  solr  and  client  costs  of  a  suit  by  summons. 

Where  the  whole  realty  is  applied  to  pay  debts,  the  heir-at-law  is  entitled  Heir-at-law. 
to  fuU  costs,  like  a  trustee  :  Tardrew  v.  Howell,  2  Giff.  530. 

In  Lewis  v.  L.,  13  Beav.  82,  exors  ordered  to  pay  costs  and  retain  them  Interest 
out  of  the  assets,  which  were  not  then  sufficient,  were  not  allowed  interest,  on  costs. 

COSTS — GENERAL  PERSONALTY. 

There  is  no  residue  of  personal  estate  until  after  payment  of  debts.  Personal 
funeral  and  testamentary  expenses,  and  all  costs  of  admon  :  Shuttleworth  v.  estate, 
Howarth,  C.  &  Ph.  228  ;  Trethewy  v.  Helyar,  4  Ch.  D.  53  ;  Elborne  v.  Goode,  primary 
14  Sim.  165.  ^'"id. 

The  general  personalty  is,  therefore,  the  primary  fund  for  payment  of  all 
costs  of  an  action  for  admon  or  for  carrying  into  effect  the  trusts  of  a  will : 
Howse  V.  Chapman,  4  Ves.  550 ;  Hare  v.  Rose,  2  Vez.  558 ;  Trethewy  v. 
Hdyar,  4  Ch.  D.  53  ;  or  of  an  action  merely  for  construing  a  devise : 
Maddison  v.  Chapman,  1  J.  &  H.  470  ;  and  even  of  separate  actions  as  to 
realty  and  personalty  :  Pichford  v.  Brown,  2  K.  &  J.  426  ;  or  occasioned  by 
testator's  mistake,  or  necessary  for  the  construction  of  his  will,  and  though 
relating  to  realty  only :  Ripley  v.  Moysey,  1  Keen,  578  ;  and  see  Re  Qroom, 
Booty  V.  O.,  [18971  2  Ch.  407,  inf.  p.  1450 ;  but  not  of  an  action  occasioned 
not  by  the  obscurity  of  the  wUl,  but  from  the  misunderstanding  of  the  law : 
Philpott  V.  St.  George's  Hosp.,  6  H.  L.  C.  338  ;  3  Jur.  N.  S.  1277  ;  and  though 
the  personalty  was  expressly  exempted  from  debts,  and  they  and  "  the 
costs  and  charges  of  proving  my  will "  were  charged  on  realty,  and  the  suit 
was  to  effect  a  sale  by  the  Court,  and  the  questions  related  only  to  realty  : 
Stringer  v.  Harper,  26  Beav.  585.  And  where,  subject  to  payment  of  his 
debts  and  legacies,  the  testator  devised  "  all  his  real  estate,"  and  bequeathed 
"  all  the  residue  of  his  personal  estate  "  to  trustees  in  trust  for  A.  (who 
pre-deceased  him),  the  personal  estate  was  the  primary  fund  for  payment  of 
debts  and  legacies :  Watson  v.  Row,  48  L.  J.  Ch.  476. 

It  is  now  settled  that  a  charge  of  "  testamentary  expenses  "  includes  the  Testamentary 
cost  of  an  admon  action :  Miles  v.  Harrison,  22  W.  R.  441 ;  9  Ch.  316  ;  expenses. 
Harloe  v.  H.,  20  Eq.  471 ;  Penny  v.  P.,  11  Ch.  D.  440;  Re  Chapman,  Exp. 
Clark,  71  L.  T.  778;  et  v.  sup.  p.  1366;  Wms.  on  Exors.,  p.  751;  Ingpen 
on  Exors,  312;  Brown  v.  Burdett,  31  W.  R.  854  (and  see  the  same  case  on 
appeal  from  Kay,  J.,  37  Ch.  D.  207) ;  but  not  the  Pit's  costs  of  an  unsuc- 
cessful action  impeaching  the  validity  of  a  will,  though  ordered  in  P.  D.  to 
be  paid  out  of  the  estate :  Re  Prince,  Godwin  v.  P.,  [1898]  2  Ch.  225  ;  but 
see  now  Land  Transfer  Act,  1897,  s.  2  (3) ;  Re  Vicherstaff,  [1906]  1  Ch.  762 ; 
and  as  to  disallowance  of  costs  of  improper  litigation,  see  Brown  v.  Burdett, 
40  Ch.  D.  244. 

The  general  personalty  is  first  liable  for  the  costs  of  getting  in  specific 
legacies :  Perry  v.  Meddowcroft,  4  Beav.  204  ;  followed  in  Re  Asbury,  A.  v. 
A.,  Stirling,  J.,  13  Nov.  1889  ;  Re  Ormston,  Goldring  v.  Lancaster,  56  L.  T. 
76  ;  59  L.  T.  594 ;  36  W.  R.  216  ;  but  see  Warren  v.  Postlethwaite,  2  Col. 
123 ;  Moore  v.  Dixon,  15  Ch.  D.  566  ;  or  establishing  classes,  not  the 
members  of  a  class :  Shuttleworth  v.  Howarth,  C.  and  Ph.  228  ;  Greedy  v. 
Lavender,  11  Beav.  418  ;   or  of  inquiries  as  to  incumbrances  by  legatees: 
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laquiiies. 


Unnecessary 
proceedings. 


Beneficiary 
overpaid. 

Real  estate. 


(?ee  V.  Mahood,  23  W.  R.  71 ;  Be  Beeve,  4  Ch.  D.  841,  et  v.  inf.  p.  1455 ;  or 
deciding  between  pecuniary  legatees :  Wilson  y.  Squire,  13  Sim.  212  ;  but 
see  Young  v.  Martin,  2  Y.  &  C.  C.  594. 

The  residue  must  bear  all  the  costs  of  severing  and  appropriating  a 
legacy :  Handley  v.  Davies,  5  Jur.  N.  S.  190 ;  but  not  of  investing  it  in  land : 
Gwyther  v.  Allen,  1  Ha.  505  ;  nor  any  costs  relating  to  it  after  severance  : 
Martineau  v.  Bogers,  8  D.  M.  &  G.  328, 335  ;  Wilson  v.  Squire,  13  Sim.  212  ; 
Eyre  v.  Marsden,  4  My.  and  C.  231 ;  and  see  Fraser  v.  Murdoch,  6  App.  Ca. 
855.  Secus,  as  to  the  legacy  of  an  imbecile :  Pothecary  v.  P.,  2  D.  &  S.  738  ; 
or  where  the  question  decided  is  one  between  the  general  estate  and  the 
appropriated  legacy :  A.  G.  v.  Lawes,  8  Ha.  32  :  and  see  Wollaston  v.  W., 
26  W.  R.  76. 

The  cost  of  upkeep  and  preservation  of  specifically  bequeathed  property 
between  the  death  of  the  testator  and  the  assent  of  his  exors  is  payable 
by  the  specific  legatee :  Be  Pearce,  [1909]  1  Ch.  819. 

By  0.  Lxv,  14b  (Dec.  1885),  "the  costs  of  inquiries  to  ascertain  the 
person  entitled  to  any  legacy,  money,  or  share,  or  otherwise  incurred  in 
relation  thereto,  shall  be  paid  out  of  such  legacy,  money,  or  share,  unless 
the  judge  shall  otherwise  order."  As  to  the  operation  of  this  rule,  see 
Be  Whitaker,  [1911]  1  Ch.  214. 

As  to  the  effect  of  this  rule,  see  Dan.  1004. 

Where  an  admor  had  settled  with  three  out  of  four  residuary  legatees, 
only  one-fourth  of  the  admor's  costs  of  a  suit  by  the  fourth  was  chargeable 
against  his  share :   Holgate  v.  Haworth,  17  Beav.  259. 

Where  an  action  was  rendered  necessary  by  a  mistake  of  the  testator  as 
to  the  number  of  the  children  entitled  to  share  in  a  legacy,  the  Court  directed 
the  costs  to  be  paid  out  of  the  residue,  and  held  that,  if  the  rule  appUed,  a 
special  direction  to  that  effect  ought  to  be  given  :  Re  Qroom,  Booty  v.  G., 
[1897]  2  Ch.  407. 

Where  an  estate  was  divided  into  three  funds  the  trusts  of  the  second 
fund  being  to  hold  one  moiety  upon  the  trusts  declared  of  the  first  fund  and 
the  other  moiety  upon  the  trusts  declared  of  the  third  fund,  the  moieties 
were  held  to  be  shares  within  this  rule :  Be  Whitaker-Denison,  Pender  v. 
Evans,  [1911]  1  Ch.  214. 

For  the  provision  of  O.  LXV,  14c,  obviating  delay  in  distribution  by 
reason  of  difficulties  in  ascertaining  persons  entitled  to  shares,  v.  inf. 
p.  1454. 

And  where  an  action  for  execution  of  the  trusts  of  a  settlement  at  the 
hearing  proved  to  be  whoUy  uimecessary,  the  Pit,  though  entitled  to 
maintain  it,  was  ordered  to  pay  the  costs  up  to  and  including  the  trial :  Fane 
V.  F.,  13  Ch.  D.  228. 

A  beneficiary  who  has  been  overpaid  will  not  be  paid  his  separate  costs 
although  the  deficiency  has  arisen  from  wasting  of  the  estate  subsequently 
to  the  payment  to  him  :  Be  Winslow,  Frere  v.  W.,  45  Ch.  D.  259. 

Costs  of  sale  of  several  real  estates  were  borne  by  them  rateably  inter  se  : 
Barnwell  v.  Iremonger,  1  Dr.  &  S.  255  ;  9  W.  R.  88. 

In  general,  costs  of  admon,  so  far  as  they  have  been  increased  by  admon 
of  the  real  estate,  are  to  be  borne  by  the  real  estate  :  Be  Middleton,  Thomp- 
son V.  Harris,  19  Ch.  D.  552,  C.  A. ;  Patching  v.  Barnett,  [1907]  2  Ch. 
154,  n. ;  51  L.  J.  Ch.  74 ;  Be  Boper,  Taylor  v.  Bland,  45  Ch.  D.  128,  C.  A. ; 
and  this  rule  has  not  been  altered  by  the  L.  T.  A.  1897  ;  Be  Jones,  [1902]  1 
Ch.  738  ;  Be  Betts,  [1907]  2  Ch.  149  ;  and  see  Be  Copland,  Mitchell  v.  Bain, 
44  W.  R.  94  (where  it  was  said  that  the  proper  order  would  be  that  the 
costs  should  be  paid  out  of  personal  estate  except  so  far  as  they  had 
been  increased  by  administering  the  real  estate  ;  and  see  sup.  p.  239  ;  and 
it  has  been  found  convenient  that  the  judge  should  himself  apportion  the 
costs :   Patching  v.  Barnett,  sup. 

A  fund  for  bearing  debts,  &c.,  and  the  expenses  of  the  execution  of  the 
trusts  of  the  will  had  not  to  bear  the  costs  of  executing  the  trusts  of  the 
various  real  estates:   Lord  Brougham  v.  Poulett,  19  Beav.  119  ;   nor  of  a 
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suit  by  a  devisee  to  exonerate  the  devised  land  from  a  mortgage  as  to  costs 
incurred  after  notice  that  the  personalty  was  sufficient,  and  would  be 
applied :    Wilding  v.  Landor,  1866,  W.  N.  327. 

Costs   of   an   action   to   determine  whether  specific   property  passed  Questions 
under  one  or  other  of  two  separate  gifts  ought  not  to  be  charged  on  between 
residue :   Wolhston  v.  W.,  47  L.  J.  Ch.  717  ;  37  L.  T.  631 ;  26  W.  R.  77.      separate 

As  between  successive  appointees  of  a  fund  by  deed  and  will  the  costs  of  specific  gifts, 
administering  the  fund  must  be  borne  rateably :   Re  Shaw,  Tucket  v.  8.,  Successive 
[1895]  1  Ch.  343.  appointees. 

As  to  extra  costs  occasioned  by  some  shares  having  been  assigned  or  incumbered 
incumbered,  v.  inf.  p.  1455.  shares. 

The  costs  of  litigating  probate  were  postponed  to  costs  of  admon  in  the  ijtigating 
Court  of  Chancery :  Major  v.  M.,  2  Drew.  281 ;  although  there  could  have  probate, 
been  no  admon  here  without  the  probate  suit :  Re  Mayhew,  Rowles  v.  M.,5 
Ch.  D.  596  ;  Re  Prince,  Godwin  v.  P.,  [1898]  2  Ch.  225  ;  and  see  Be  Pearse, 
McLean  v.  Smith,  35  W.  R.  358 ;    1887,  W.  N.  51 ;    56  L.  T.  228  ;    Re 
Vicherataff,  [1906]  1  Ch.  762. 

The  general  residue  of  personalty  is  first  liable,  and  not  a  lapsed  share  Lapsed  share 
of  it :    Trethewy  v.   Helyar,  4   Ch.  D.  53  ;    Fenton  v.   Wills,  Blann  v.  of  residue. 
Bell,  7  Ch.  D.  382 ;  Re  Giles,  55  L.  J.  Ch.  695  ;  but  see  Gowan  v.  Broughton, 
19  Eq.  77,  and  Scott  v.  Gumherland,  18  Eq.  578. 

Where  a  share  of  the  residue  lapsed,  the  costs  of  an  inquiry  as  to  next  of 
kin  were  borne  by  that  share :  Chatteris  v.  Young,  Beam.  Costs,  390 ; 
Skrymsher  v.  Northcote,  1  Swa.  566 ;  but  see  contra,  Be  Giles,  55  L.  J.  Ch. 
695.  In  JJe  Ham,  2  Sim.  N.  S.  106,  costs  of  petition  as  to  sixteen  shares  of 
legacy  were  paid  out  of  five  which  lapsed. 

There  being  no  assets,  except  a  fund  covered  by  a  lien.  Pits  had  No  assets. 
to  pay  the  costs  of  suit,  except  of  inquiries  as  to  the  lien,  which  were  paid 
by  the  parties  entitled  to  it :  Bluett  v.  Jessop,  Jac.  240 ;  and  in  general, 
where  in  the  result  it  appears  that  there  were  no  assets  at  the  time  of  action 
brought,  creditor-Pit  must  indemnity  exor-Deft :  Hibernian  Bank  v. 
Lauder,  [1898]  1  I.  E.  262. 

The  "  costs  and  charges  of  executing  "  a  will  do  not  include  fines  payable  Copyhold 
by  devisees  of  copyhold :   Cole  v.  Jealous,  5  Ha.  51.  fines. 

COSTS — ^MIXBD   RBSIDTJB. 

Where  there  is  a  trust  of  mixed  residue  of  realty  and  personalty  charged 
with  debts,  &o.,  the  costs  are  apportioned  between  both  estates,  and  the 
costs  do  not  fall  first  on  a  share  which  fails :  Bagot  v.  Legge,  13  W.  R.  1 ; 
Christian  v.  Foster,  Bunnett  v.  F.,  2  Ph.  161 ;  7  Beav.  540 ;  Eyre  v.  Marsden, 
4  My.  &  C.  231 ;  2  Ke.  564 ;  Johnston  v.  Todd,  8  Beav.  489  (though  Pits 
failed  to  make  out  their  title) ;  Hopkinson  v.  Ellis,  10  Beav.  169  ;  Cradock 
v.  Owen,  2  Sm.  &  G.  241 ;  and  see  Green  v.  Busby,  1866,  W.  N.  344 ;  Be 
Price,  Williams  v.  Jenkins,  31  Ch.  D.  485  ;  and  where  realty  and  personalty 
are  given  together  as  a  mixed  fund,  and  the  disposition  fails  as  to  part, 
the  costs  are  borne  rateably  by  the  whole :  Luckraft  v.  Pridham,  48  L.  J.  Ch. 
636,  not  approving  Bow  v.  B.,7  Eq.  414. 

This  rule  holds  good  where  part  of  the  residue  becomes  undisposed  of  by 
lapse :  Roberts  v.  Walker,  1  Russ.  &  M.  752,  767  ;  Ackroyd  v.  Smithson, 
1  Bro.  C.  C.  503 ;  4  My.  &  C.  245  ; 

Or  by  reason  of  the  Statutes  of  Mortmain :  A.  G.y.  Winchelsea,  3  Bro. 
C.  C.  373,  et  sup.  p.  1308;  A.  O.  v.  Hurst,  2  Cox.  364;  Curtis  v.  Hutton, 
14  Ves.  537  ; 

Or  the  Thellusson  Act :  Eyre  v.  Marsden,  4  My.  &  C.  231 ;  Elborne  v. 
Goode,  14  Sim.  165. 

But  the  costs  of  ascertaining  the  persons  entitled  to  a  share  undisposed 
of  by  revocation  were  borne  by  it :  Skrymsher  v.  Northcote,  1  Sw.  566 ; 
Chatteris  v.  Young,  Beam.  App.  27  ;  but  see  Cresswell  v.  Cheslyn,  2  Ed.  123  ; 
1  Sw.  571,  n.,  contra  ;  and  Be  Giles,  sup. 

The  expression    "blended  fund,"    being   only  a   technical   mode    qf 
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description  used  in  argument,  ought  not  to  be  used  in  the  declaration  made 
by  the  Court :  Singleton  v,  Tomlinson,  3  App.  Ca.  404,  H.  L. 

COSTS   WHERE   CLAIM   FAILS. 

By  0.  Lxv,  14a  (Deo.  1885),  "  the  costs  occasioned  by  any  unsuccessful 
claim  or  unsuccessful  resistance  to  any  claim  to  any  property  shall  not 
be  paid  out  of  the  estate  unless  the  Judge  shall  otherwise  direct."  See 
Dan.  843. 

The  A.  G.  appearing  in  support  of  a  bill  for  a  legacy,  which  was  dis- 
niissed,  was  not  allowed  costs :  Gorp.  Oloucester  v.  Wood,  3  Ha.  149 ; 
E.  Kilmorey  v.  A.  G.,  29  L.  R.  Ir.  320.  Where  there  was  a  fund  in  Court, 
a  legatee  Pit  was  allowed  costs,  though  the  account  given  to  him  before 
suit  brought,  that  there  were  no  assets  to  meet  his  legacy,  was  verified  by 
the  event :  Sharpies  v.  S.,  13  Pri.  745  ;  M'Clel.  506  ;  and  see  Mackenzie  v. 
Taylor,  7  Beav.  467.  Though  Pit's  and  Deft's  claims  as  next  of  kin  were 
displaced  on  inquiry,  they  were  allowed  their  costs  from  the  fund  :  Johnston 
V.  Todd,  8  Beav.  489  ;  and  Pit  will  have  his  costs  where  he  has  enabled 
the  Court  to  construe  the  will  or  distribute  a  fund :  Merlin  v.  Blagrave, 
25  Beav.  125  ;  Wedgwood  v.  Adams,  8  Beav.  103  ;  and  see  Wisden  v.  W., 
5  Jur.  N.  S.  86,  455. . 

Pit  in  an  admon  suit,  with  a  contingent  interest  which  wholly  failed 
pending  the  suit,  and  after  decree,  was  not  allowed  costs,  and  the  suit  was 
stayed  ;  Hay  v.  Bowen,  5  Beav.  610  ;  secus,  where  on  a  doubtful  will  Pit 
turns  out  to  have  no  interest :  Thomason  v.  Moses,  5  Beav.  77  ;  and  Pit 
will  not  lose  his  costs  where,  though  he  himself  has  failed,  the  Court, 
through  his  exertions,  has  been  enabled  to  distribute  the  fund :  Wedgwood 
V.  Adams,  8  Beav.  103. 

But  where  a  tenant  for  hfe  who  had  received  the  income  instituted  a  suit 
for  admon,  and  the  accounts,  when  taken,  showed  he  had  been  overpaid, 
he  was  allowed  no  costs  of  action  :  Croggan  v.  Allen,  22  Ch.  D.  101 ;  31 
Ch.  D.  319,  C.  A. 

Bill  against  exors  for  a  legacy  was  dismissed  on  paying  it  and  the  costs 
into  Court,  except  as  to  one  of  them,  who  had  a  lien  on  it  derived  from  the 
Pit :  Sawyer  v.  Mills,  1  Mac.  &  G.  390. 

And  for  cases  where  Pit  has  been  allowed  costs  from  the  estate,  though 
the  bill  was  dismissed,  or  his  claim  failed,  see  Westcott  v.  Culliford,  3  Ha. 
274 ;  Gooper  v.  Pitcher,  4  Ha.  485  ;  Boreham  v.  Bignall,  8  Ha.  131  ; 
Turner  v.  Framplon,  2  Col.  331  ;  Lee  v.  Delane,  4  D.  &  S.  1  ;  Douglas  v. 
Cooper,  3  My.  &  K.  378  ;  but  the  Pit  is  not  necessarily  entitled,  in  priority 
to  a  Deft,  to  costs  out  of  a  deficient  fund :  Re  Middleion,  Thompson  v. 
Harris,  19  Ch.  D.  552,  C.  A. 

An  admor  who  instituted  a  suit  when  his  right  was  in  dispute  and  whose 
grant  had  been  revoked  was  not  allowed  his  costs  :  Houseman  v.  H.,  1 
Ch.  D.  535. 

COSTS   GENERALLY. 

Coats  out  of  "  Costs  out  of  the  estate  ought  only  to  be  given  for  those  proceedings 
the  estate.  that  are  in  their  origin  directed  with  some  show  of  reason  and  a  proper 
foundation  for  the  benefit  of  the  estate,  or  which  have  in  their  result  con- 
duced to  the  benefit  thereof " ;  Bartleit  v.  Wood,  9  W.  R.  817,  818,  per 
Lord  Westbury ;  30  L.  J.  Ch.  614 ;  4  L.  T.  672 ;  Croggan  v.  Allen,  22 
Ch.  D.  101. 

Thus,  where  the  accounts  showed  that  the  Pit,  tenant  for  life,  had  in 
fact  been  slightly  overpaid,  he  had  no  costs  of  the  action,  and  was  ordered 
to  pay  the  costs  of  taking  the  income  account :  Croggan  v.  Allen,  22  Ch.  D. 
101. 
Heir-at-law.  The  heir  was  entitled  to  costs  as  between  solr  and  client  in  charity  cases, 
and  where  he  was  a  trustee ;  Jmnes  v.  </.,  11  Beav.  397  ;  but  in  a  charity 
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case,  if  he  failed,  he  only  got  party  costs  :  Whiclcer  v.  Hume,  14  Beav. 
528  ;  8.  C,  1  D.  M.  &  G.  506  ;  7  H.  L.  C.  124 ;  and  the  heir,  being  a  necess- 
sary  party,  was  allowed,  in  House  of  Lords,  his  costs  both  below  and  on 
the  appeal :  Singleton  v.  Tomlinson,  3  App.  Ca.  404. 

Tenant  for  life  may  have  an  immediate  sale  to  raise  costs  to  which  he  is  Tenant  for 
entitled  out  of  the  trust  estate  :  Burkett  v.  Spray,  1  Russ.  &  M.  113.  life. 

Where  the  exors  had  increased  the  costs  of  an  admon  suit  by  refusing  Exors 
information  and  an  account,  and  in  other  ways,  they  had  to  pay  the  costs  refusing  in- 
to the  hearing ;  and  as  to  the  rest,  each  party  to  pay  his  own  :   Talbot  v.  formation, 
Marshfield,  3  Ch.  622  ;   4  Eq.  661 ;  followed  in  Be  Mason,  M.  v.  Catthy,  &<=. 
22  Ch.  D.  609  ;  and  exors  must  pay  costs  occasioned  by  their  misconduct : 
Heugh  v.  Scard,  24  W.  R.  51 ;   33  L.  T.  658  ;   but  delay,  or  even  refusal 
to  account,  is  not  always  enough  without  misconduct :  S.  0.  ;  Heighington 
V.  Grant,  1  Ph.  600 ;    White  v.  Jackson,  16  Beav.  191 ;    and  see  Wms. 
Exors.  1668 ;  and  sup.  p.  1134. 

Exors  have  been  refused  costs  for  retaining  large  balances  :  Birka  v. 
Micklethwait,  34  L.  J.  Ch.  362  ;  13  L.  T.  31  (reversing  33  Beav.  409) ;  and, 
up  to  the  hearing,  for  neglecting  to  produce  accounts  :  Gresham  v.  Price, 
35  Beav.  47  ;  and  see  Simpson  v.  Bathurst,  5  Oh.  193. 

Exors  have  been  ordered  to  pay  costs  for  misstating  and  refusing  the 
accounts  :  Eglin  v.  Sanderson,  3  Gifi.  434 ;  Re  Radcliffe,  Pearce  v.  B.,  50 
L.  J.Ch.317;  29W.R.420;  disputing  the  Pit's  right  to  arrears  of  annuity: 
Boch  V.  Callen,  6  Ha.  531 ;  and  for  retaining  large  balances,  selling  stock 
unnecessarily,  and  making  false  pretences  of  outstanding  demands : 
Gracheti  v.  Bethune,  1  Jac.  &  W.  586. 

Where  items  in  exors'  account  were  objected  to,  and  the  chief  clerk  dis- 
allowed them  all,  the  exors  were  ordered  to  pay  the  costs  of  the  action  : 
Be  Badcliffe,  Pearce  v.  B.,  50  L.  J.  Ch.  317. 

The  administratrix  had  to  pay  the  costs  of  emplo5dng  an  accountant 
reqxiired  through  her  conduct :   Toner  v.  Thompson,  7  Sim.  145. 

After  further  consideration,  reserving  liberty  to  apply,  but  not  second 
further  consideration,  trustees  were  entitled  to  costs  of  sale  and  other 
exercise  of  their  powers,  though  they  had  not  obtained  leave  of  the  Court : 
Re  Mansel,  Bhodes  v.  Jenkins,  52  L.  T.  806. 

Where  exors,  one  of  whom  was  a  debtor  to  the  estate  and  became  bank-  Bankruptcy 
rupt,  were  represented  by  the  same  solr,  the  costs  prior  to  the  bankruptcy  °f  exor. 
were  distinguished,  and  the  solvent  exor  was  allowed  only  his  own  pro- 
portion out  of  the  fund,  the  defaulter's  proportion  being  set  off  against  the 
debt  due  from  him,  but  the  costs  incurred  by  both  subsequently  to  the 
bankruptcy  were  allowed  in  full :  Smith  v.  Dale,  18  Ch.  D.  516  ;  dissenting 
from  Watson  v.  Bow,  18  Eq.  680. 

Assignees  of  a  defaulting  bankrupt  exor  are  not  entitled  to  costs  of  an 
action  from  testator's  estate,  but  might  be  to  costs  of  a  charge  of  having 
received  parts  of  his  estate,  which  failed  :  Massey  v.  Moss,  1  Ha.  319. 

A  trustee  is  entitled  to  costs  as  between  solr  and  client  in  an  admon  Trustees , 
action,  unless  he  has  been  guilty  of  some  misconduct.  The  mere  fact  that 
one  set  of  costs  as  between  solr  and  client  has  been  given  in  the  action  to  a 
co-trustee  is  not  sufficient  to  deprive  him  of  such  costs  :  Be  Love,  Hill  v. 
Spurgeon,  29  Ch.  D.  348,  C.  A. ;  and  see  Lee  v.  Barne,  62  L.  T.  922 ;  and  see 
sup.  pp.  1127  etseq. 

Where  infant  Pits  were  entitled  in  reversion,  party  and  party  costs  only  Infant  Pit 
were  allowed  out  of  the  fund  in  the  first  instance,  the  next  friend  having  reversioner, 
liberty  to  apply  for  the  other  costs  when  the  fund  came  into  possession  : 
Damant  v.  Hennell,  31  Ch.  D.  225. 

A  secured  creditor  of  a  deficient  estate  cannot,  without  valuing  his  Secured 
security,  claim  priority  over  the  Pit's  costs  ;  the  time  when  the  creditor's  creditor, 
rights  are  fixed  by  election  is  when  he  sends  in  his  proof :   Be  Clogherry, 
21  L.  R.  Ir.  388. 

An  order  on  petition  in  an  admon  action  by  a  person  absolutely  entitled  Interim 
to  a  share  for  an  interim  division  of  residue  in  anticipation  of  the  hearing  division  of 
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on  further  consideration  is  in  the  discretion  of  the  Court,  and  the  costs 
may  be  ordered  to  be  paid  by  the  Petr  instead  of  being  costs  in  the  action  : 
Re  Benett,  Dyer  v.  Bickards,  1887,  W.  N.  167. 

By  0.  Lxv,  14c :  "  Where  some  of  the  persons  entitled  to  a  distributive 
share  of  a  fund  are  ascertained,  and  difficulty  or  delay  has  occurred  or  is 
likely  to  occur  in  ascertaining  the  persons  entitled  to  the  other  shares,  the 
Court  or  a  Judge  may  order  or  allow  immediate  payment  of  their  shares  to 
the  persons  ascertained,  without  reserving  any  part  of  those  shares  to  answer 
the  subsequent  costs  of  ascertaining  the  persons  entitled  to  the  other  shares ; 
and  in  all  such  cases  such  order  may  be  made  for  ascertaining  and  payment 
of  the  costs  incurred  down  to  and  including  such  payment  as  the  Court  or 
Judge  shall  think  reasonable." 

By  O.  LXV,  14d,  "  In  any  probate  action  in  which  it  is  ordered  that  any 
costs  shall  be  paid  out  of  the  estate,  the  Judge  making  such  order  may 
direct  out  of  what  portion  or  portions  of  the  estate  such  costs  shall  be  paid, 
and  such  costs  shall  be  paid  accordingly."  And  in  this  order  it  is  open  to 
the  Court  to  distinguish  between  various  portions  of  the  estate,  for  instance, 
between  realty  and  personalty,  and  impose  costs  accordingly :  Dear  v. 
Bulmer,  [1905]  P.  I ;  Be  Vickerstaff,  [1906]  I  Ch.  762.  If  the  Court  makes 
no  distinction  the  costs  are  payable  out  of  the  entirety  of  the  estate  in  due 
order  of  admon. 

An  action  in  wliich  the  sole  question  was  whether  certain  sums  were 
raisable  out  of  the  specifically  devised  real  estates  for  the  benefit  of  the 
personal  estate  was  held  to  be  an  admon  action,  so  that  such  real  estates 
must  defray  the  costs,  which  the  personal  estate  was  insufficient  to  pay, 
rateably  according  to  their  respective  values :  Be  Price,  Williams  v. 
Jenkins,  31  Ch.  D.  484. 

Mere  liberty  to  attend  proceedings  under  an  admon  judgment  does  not 
as  of  course  entitle  the  parties  to  costs  of  attendance  in  Chambers ;  the 
order  should  expressly  provide  for  such  costs  :  Day  v.  Batty,  21  Ch.  D. 
830. 

The  costs  of  a  suit  to  administer  the  trusts  of  a  married  woman's  will,  and 
also  her  general  estate,  which  did  not  pass  by  the  will,  were  borne  by  the 
two  estates  equally :  Mayd  v.  Field,  24  W.  R.  660  ;  3  Ch.  D.  587  ;  though 
of  unequal  value  :   Dean  v.  Morris,  5  W.  R.  345. 

In  Irby  v.  /.,  24  Beav.  525,  the  costs  of  an  admon  suit,  so  far  as  increased 
by  executing  the  trusts  of  a  settlement,  were  borne  by  the  settlement  fund : 
and  costs  of  an  action  to  administer  the  trusts  of  a  settlement  were  borne 
rateably  out  of  appointed  and  unappointed  shares  :  Moore  v.  Dixon,  15 
Ch.  D.  566. 

In  Brandon  v.  B.,  1866,  W.  N.  253,  where  the  property  was  divisible  in 
seventy-two  shares,  orders  were  from  time  to  time  made  for  meetings  of 
the  trustees,  with  liberty  to  all  parties  to  attend,  and  the  annual  taxation 
and  payment  of  costs  out  of  the  rents  were  provided  for. 

An  order  on  further  consideration  directing  payment  of  costs,  for  con- 
venience of  admon  in  a  particular  way,  may  be  readjusted  on  the  ultimate 
distribution  :  Be  Boper,  Taylor  v.  Bland,  45  Ch.  D.  126,  C.  A. 

In  Nelson  v.  Duncombe,  9  Beav.  211,  the  exor  was  allowed  the  costs  of  a 
cross  cause  against  cs.  q.  t. ;  and  in  Jackson  v.  Woolley,  12  Sim.  12,  of  original 
and  supplemental  suits  in  priority  to  residuary  legatees. 

As  to  the  mode  of  taxation,  where  directed  as  to  particular  portions  of 
the  suit,  see  Heighington  v.  Grant,  1  Beav.  228 ;  A.  O.  v.  Carrington,  6 
Beav.  458;  Hardy  v.  Hull,  17  Beav.  355;  and  see  Forms  9 — 12,  sup. 
pp.  235,  236,  and  notes,  p.  250.  The  Court  is  not  inclined  to  apportion 
costs  minutely :  Knott  v.  Gottee,  16  Beav.  81  ;  Coates  v.  G.,  3  N.  R.  355. 
And  as  to  costs  of  suits  by  legatees,  see  Morg.  &  Davey,  111,  135. 
For  forms  as  to  taxation  of  costs  and  payment  out  of  funds  in  Court,  and 
as  to  costs  generally,  v.  Chap.  XVII.,  "  Costs  "  ;  as  to  the  higher  and  lower 
scale,  as  to  review  of  taxation  and  what  items  are  allowed,  as  to  costs  in 
creditor's  suit  for  admon,  v.  sup.  p.  1403 ;  as  to  disallowance  of  costs  to 
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soir  on  account  of  delay  or  misconduct,  see  0.  LXV,  11 ;  and  sup.  Vol.  I. 
p.  248. 

Letters  written  "  without  prejudice  "  cannot  be  read  in  order  to  deprive  When  letters 
a  successful  Pit  of  costs  :    Walker  v.  Wilsher,  23  Q.  B.  T>.  335,  C.  A. ;  and  "  without 
see  Williams  v.  Thomas,  2  Dr.  &  S.  29  ;  Hoghton  v.  H.,  15  Beav.  278,  321 ;  prejudice  " 
Paddock  v.  Forrester,  3  Man.  and  G.  903 ;   but  the  rule  which  excludes  ""^y  ^  ^^^ 
such  documents  applies  only  where  there  is  a  dispute  or  negotiation  and  °^  question 
terms  offered,  and  not  then  if  the  document  is  one  which  from  its  character      " 
may  prejudice  the  recipient  whether  or  not  he  accepts  the  terms  ;  and  the 
J  udgeis  entitled  to  look  into  the  documentlin  order  to  ascertain  its  character : 
Be  Dainirey,  Exp.  Holt,  [1893]  2  Q.  B.  116. 

COSTS  OF  INCUMBERED  SHARES — SEVERING. 

The  costs  of  inquiries  as  to  incumbrances  on  shares  of  residue  are  payable 
out  of  the  general  estate  :  Gee  v.  Mahood,  23  W.  R.  71 ;  and  see  Re  Reeve, 
4  Ch.  D.  841. 

But  where  extra  costs  have  been  occasioned  by  assignments  of  or  incum-  One  set  of 
brances  on  shares  of  residue,  only  one  set  of  costs  is  allowed  to  each  share  costs, 
out  of  the  general  estate,  and  that  is  paid  to  the  assignees  or  incumbrancers, 
who  take  the  deficit  of  their  costs  from  their  assignors  ;  or  if  the  one  set 
allowed  is  more  than  sufficient  to  pay  an  assignee  or  incumbrancer  the 
surplus  of  course  is  applied  towards  paying  the  costs  of  subsequent  incum- 
brancers, and  the  assignor  or  mortgagor :  Basevi  v.  Serra,  3  Mer.  676  ;  14 
Ves.  313  ;  Greedy  v.  Lavender,  11  Beav.  417  ;  Hancock  v.  H.,  L.  JJ.,  5  Aug. 
1852,  B.  1516  ;  Coates  v.  C,  3  N.  R.  355  ;  Re  Jarman,  1  Eq.  71. 

One  set  of  costs  given  to  the  parties  entitled  to  a  share  merely  includes 
all  they  would  have  incurred  had  they  employed  one  solr.  In  simple  cases 
it  would  suffice  to  direct  such  costs  only  to  be  allowed,  as  to  each  incumbered 
share,  as  the  parties  interested  in  such  share  would  have  been  entitled  to  if 
they  had  not  incumbered.  If  the  incumbrancers  and  their  priorities  are 
ascertained,  the  order  should  provide  for  payment ;  if  not,  the  costs  to  be 
allowed,  and  the  amounts  of  such  shares,  should  be  carried  to  the 
respective  accounts  of  the  persons  entitled,  with  liberty  to  apply. 

A  set  of  costs  was  allowed  in  respect  of  an  original  one-sixth  share  of 
a  beneficiary  which  had  accrued  by  reason  of  his  death  under  twenty-one 
to  two  other  beneficiaries  :  Re  Brett,  1906,  W.  N.  78. 

A  Deft  who  represented  different  interests,  and  appeared  by  different 
solrs,  was  allowed  two  sets  of  costs  :   Woolley  v.  Colman,  1886,  W.  N.  6,  36. 

In  some  cases  all  parties  have  had  solr  and  client  costs,  but  as  to  the 
incumbrancers  only  by  consent.  In  Lee  v.  Howlett,  2  K.  &  J.  531,  the 
costs  were  only  as  between  party  and  party,  except  as  to  the  exor.  Where 
the  residue  is  to  be  divided  amongst  the  parties,  costs  are  often  allowed 
as  between  solr  and  client,  but  all  parties  must  concur.  An  incumbrancer 
is  not  entitled  to  solr  and  client  costs,  even  against  his  assignor,  unless  by 
the  terms  of  Ms  charge,  or  where  the  share,  being  insufficient  to  pay  him, 
becomes  his  own.  The  estate  sufficing  to  pay  creditors,  not  legatees. 
Pit  in  legatee's  suit  had  solr  and  client  costs  :  Thomas  v.  Jones,  6  Jur.  N.  S. 
391 ;  1  Dr.  &  Sm.  134,  et  sup.  p.  1449. 

Parties  in  the  same  interest  ought  to  join  in  their  defence :  Greedy  v.  Parties  in 
Lavender,  11  Beav.  419,  420  ;  but  see  Remnant  v.  Hood,  27  Beav.  613  ;  2  same  interest. 
D.  P.  &  G.  396,  414,  415  ;  or  as  co-Pits  :  England  v.  Dovms,  6  Beav.  279  ; 
or  will  not  be  allowed  costs  ;  and  the  rule  holds  good  as  to  a  husband  and 
wife,  or  a  bankrupt  and  his  trustee  :  Mildmay  v.  Quicke,  46  L.  J.  Ch.  667  ; 
6  Ch.  D.  553  ;  Garey  v.  Whittingham,  5  Beav.  268 ;  and  as  to  costs  of 
trustees  severing  in  their  defence,  v.  sup.  p.  1130 ;  and  as  to  the  costs  of 
classes  of  persons,  inf.  p.  1514. 

By  0.  LV,  40,  in  prosecuting  the  judgment  or  order,  the  Judge  may  order 
each  class  of  persons  to  be  represented  by  one  solr.  For  order,  see  p, 
1029. 
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Defts  A.  and  B.,  in  the  same  interest  with  Pit,  will  not  be  allowed  separate 
costs  unless  Pit  and  the  accounting  Deft  act  by  the  same  solr,  in  which 
case  A.  and  B.  will  be  allowed  one  set  of  costs  between  them  :  Be  Taylor, 
Daubney  v.  Leake,  1  Eq.  495 ;  followed  in  Hubbard  v.  Latham,  14  W.  R. 
553  ;  35  L.  J.  Ch.  102  ;  14  L.  T.  612  ;  Wra^g  v.  Morley,  14  W.  R.  949  ; 
Armstrong  v.  A.,  12  Eq.  614 ;  Joseph  v.  Goode,  23  W.  R.  225. 


Section  VI. — Special  Judgments  against  Eepresentatives. 

1.  Against  Executors  of  Sole  Executor. 

1.  An  account  of  the  personal  estate,  not  specifically  bequeathed, 
of  the  above-named  testator  A.,  come  to  the  hands  of  B.,  deceased, 
the  sole  exor  of  his  will,  and  of  the  Defts  C.  and  D.  [or  C,  D.,  and  E], 
the  exors  of  the  will  of  the  said  B.,  since  his  decease,  or  either  [or 
any]  of  them,  or  of  any  other  person  or  persons,  by  the  order  or  for 
the  use  of  the  said  B.,  or  of  the  said  Defts,  or  either  [or  any]  of  them  ; 
And  it  is  ordered  that  what,  on  taking  the  said  account,  shall  be 
certified  to  be  due  from  the  Defts  C.  and  D.  [or  C,  D.,  and  E.]  be 
answered  by  them  personally,  and  what  shall  be  certified  to  be  due 
from  the  estate  of  the  said  B.,  deceased,  be  answered  by  the  Defts 
C.  and  D.  [or  C,  D.,  and  E.]  as  such  exors,  [If  assets  admitted,  they 
by  their  counsel  or  solrs  admitting  assets  of  the  said  B.  for  that 
purpose  [Or,  if  assets  not  admitted,  out  of  his  assets  in  a  course  of 
admon ;  And  in  case  the  said  Defts  shall  not  admit  assets  of  the 
said  B.  for  that  purpose,  then  it  is  ordered  that  the  foUowiag 
further  account  and  inquiry  be  taken  and  made,  that  is  to  say,  2.  An 
account  of  the  personal  estate  of  the  said  B.,  come  to  the  hands  of 
the  Defts  C.  and  D.  [or  C,  D.,  and  E.],  or  either  [or  any]  of  them,  or 
of  any  other  person  or  persons,  by  the  order  or  for  the  use  of  the 
said  Defts,  or  either  [or  any]  of  them  ;  3.  An  inquiry  what  real  estate 
the  said  B.  was  seised  of  or  entitled  to  at  the  time  of  his  death. 

For  order  against  the  exors  of  an  exor,  who  had  committed  breaches  of 
trust  with  special  directions  as  to  costs,  see  Palmer  v.  Jones,  43  L.  J.  Ch. 
349,  et  sup.  Form  2,  p.  1127. 

For  form  of  affidavit  by  exor  of  deceased  exor  as  to  personal  estate,  see 
D.  C.  F.  609. 

2.  Against  Surviving  Executory  and  Executors  of  Deceased  Executor. 

1.  An  account  of  the  personal  estate  of  the  above-named  testator 
A.,  come  to  the  hands  of  the  Deft  B.  and  of  C,  deceased,  the  exors 
of  his  will,  or  either  of  them,  or  of  any  other  &c. ;  And  it  is  ordered 
that  what,  on  taking  the  said  account,  shall  be  certified  to  be  due 
from  the  Deft  B.  be  answered  by  him  personally ;  And  what  shall  be 
certified  to  be  due  from  the  estate  of  the  said  C,  deceased,  be 
answered  by  the  Defts  D.  and  E.,  the  exors  of  his  will,  [If  assets 
admitted,  they  by  their  counsel  or  solrs  admitting  assets  for  that 
purpose  Or,  if  assets  not  admitted,  out  of  his  assets  in  a  course  of 
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admon  ;  And  in  case  tlie  Defts  D.  and  E.  shall  not  admit  assets,  &c., 
Form  1,  sup.] 

3.  Against  Executors  of  both  Executors, 

1.  An  account  of  the  personal  estate  of  the  above-named  testator 

A.  come  to  the  hands  of  B.  and  C,  the  exors  of  his  will,  and  of  the 
Defts  D.  and  E.,  the  exors  of  the  will  of  the  said  B.,  who  survived 
the  said  C,  since  the  death  of  the  said  B.,  or  any  of  them,  or  to  the 
hands  of  any  other  &c. ;  And  it  is  ordered  that  what  on  taking  the 
said  account  shall  be  certified  to  be  due  from  the  Defts  D.  and  E.  be 
answered  by  them  personally,  and  what  shall  be  certified  to  be  due 
from  the  estate  of  the  said  B.  be  answered  by  the  Defts  D.  and  E.,  the 
exors  of  his  will  [If  assets  admitted,  they  by  their  counsel  or  solrs 
admitting  assets  for  that  purpose]  Or,  if  assets  not  admitted,  out  of 
his  assets  in  a  course  of  admon ;  And  in  case  the  Defts  D.  and  E. 
shall  not  admit  assets  of  the  said  B.  for  that  purpose,  then  it  is  ordered 
that  the  following  further  account  and  inquiry  be  taken  and  made, 
that  is  to  say,  2.  An  account  of  the  personal  estate  of  the  said  B. 
come  to  the  hands  of  the  Defts  D.  and  E.,  or  either  of  them,  or  to 
the  hands  of  any  other  &c. ;  3.  An  inquiry  what  real  estate  the  said 

B.  was  seised  of  or  entitled  to  at  the  time  of  his  death  ;  And 
it  is  ordered  that  what,  on  taking  the  said  account  of  the  personal 
estate  of  the  testator  A.,  shall  be  certified  to  be  due  from  the 
estate  of  the  said  C.  be  answered  by  the  Defts  F.  and  G.,  the  exors 
of  the  will  of  the  said  C.  [If  assets  admitted,  they  by  their  counsel  or 
solrs  admitting  assets  for  that  purpose]  Or,  if  assets  not  admitted, 
out  of  his  assets  in  a  course  of  admon  ;  And  in  case  the  Defts  F.  and 
G.  shall  not  admit  assets  for  that  purpose,  it  is  ordered  that  the 
following  further  accoimt  and  inquiry  be  taken  and  made,  that  is 
to  say,  4.  An  account  of  the  personal  estate  of  the  said  C.  come  to 
the  hands  of  the  Defts  F.  and  G.  &c. ;  5.  An  inquiry  what  real 
estate  the  said  C.  was  seised  of  or  entitled  to  at  the  time  of  his  death. 

4.  Against  Executor  of  Executor  of  acting  Executor. 

1.  An  account  of  the  testator's  personal  estate  come  to  the  hands  of 
A.,  deceased,  the  acting  exor  of  his  will,  or  to  the  hands  of  B.,  also 
deceased,  who  was  the  sole  exor  of  the  will  of  the  said  A.,  or  to  the 
hands  of  the  Deft  C,  the  exor  of  the  will  of  the  said  B. 

And  it  is  ordered  that  what,  on  taking  the  said  account,  shall  be 
certified  to  be  due  from  the  Deft  C.  be  answered  by  him  person- 
ally ;  And  it  is  ordered  that  what  shall  be  certified  to  be  due  from  the 
estates  of  the  said  A.  and  B.  respectively  be  answered  by  the  Deft  C. 
[If  assets  admitted  be  by  his  counsel  or  solrs  admitting  assets  for 
that  purpose]  Or,  if  assets  not  admitted,  out  of  the  assets  of  the  said 
A.  and  B.  respectively  in  a  due  course  of  admon ;  And  in  case 
the  Deft  C.  shall  not  admit  assets  of  the  said  B.,  and  of  the  said 
A.    come  to  the  hands  of  the  said  B.,  or  to  the  hands  of  the  Deft 
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C,  for  that  purpose,  then  it  is  ordered  that  the  following  further 
account  and  inquiry  be  taken,  that  is  to  say,  2.  An  account  of  the 
personal  estate  of  the  said  B.  come  to  the  hands  of  the  said  Deft  C, 
and  of  the  personal  estate  of  the  said  A.  come  to  the  hands  of  the 
said  B.  in  his  lifetime,  or  to  the  hands  of  the  Deft  C.  since  his 
decease,  or  of  any  other  person  &c.,  3.  An  inquiry  what  real  estate 
the  said  A.  and  B.  were  respectively  seised  of  or  entitled  to  at  the 
respective  times  of  their  deaths. 

The  above  form  may  be  adapted  where  C.  admits  assets  of  A.  and  not 
of  B.  or  vice  versa. 

5.  Executors  indebted  to  Estate. 

And  in  taking  the  account  of  the  testator's  personal  estate,  it  is 
ordered  that  the  following  inquiry  be  made,  that  is  to  say,  2.  An 
inquiry  whether  the  said  Defts,  the  exors,  or  any  of  them,  were,  or 
was,  at  the  time  of  the  testator's  decease,  indebted  to  him,  and  if 
so  whether  on  any  and  what  security  or  securities ;  And  if  it  shall 
appear  that  they  or  any  of  them  were  or  was  so  indebted.  It  is  ordered 
that  the  following  further  inquiry  and  account  be  made  and  taken, 
that  is  to  say,  3.  An  inquiry  what  security  if  any  was  given  by  the 
Defts  or  any  of  them ;  4.  An  account  of  what  is  due  from  such  of 
them  as  shall  appear  to  have  been  so  indebted  ;  And  it  is  ordered 
that  such  Defts  be  charged  therewith  in  the  account  of  the  testator's 
personal  estate. 

For  direction  where  exor  has  paid  debts  or  legacies,  for  him  to  stand  in 
creditor's  or  legatee's  place,  v.  inf.  Sect.  XXX.,  "  Recouping,"  p.  1608 
et  seq. 

6.  Where  Plaintiff  does  not  seek  to  charge  Deceased  Execvtor^s 

Estate. 

1.  An  account  of  the  personal  estate  &c.  come  to  the  hands  of  the 
Deft  C,  the  surviving  exor  of  the  will  of  the  testator,  either  alone, 
or  jointly  with  W.,  deceased,  the  other  exor  of  the  said  will,  or  to  the 
hands  of  any  other  person  or  persons  by  the  order  or  to  the  use  of 
the  Deft  C.  alone  or  jointly  with  the  said  W.,  the  Pit  by  his  counsel 
not  seeking  for  any  account  against  the  estate  of  the  said  W., 
deceased. — See  Pease  v.  Cheesbrough,  M.  E.,  17  March,  1858,  B. 
791 ;  Re  Linda,  L.  v.  L.,  V.-C.  H.,  16  Deo.  1876,  B.  2057. 

For  like  decree.  Pit  declining  account  against  the  estate  of  a  co-exor  who 
died  somewhat  insolvent,  see  Symes  v.  Olynn,  M.  R.,  14  Feb.  1771,  B.  541. 

For  order  for  admon  against  the  surviving  exor,  the  represves  of  the 
deceased  exor  and  trustee  not  being  parties,  see  WMttingion  v.  Gooding, 
1851,  B.  1020 ;   10  Ha.  xxix. 

For  order  where  Pit  exor  submitted  to  account,  and  did  not  ask  any 
accounts  against  Deft,  his  oo  exor  and  trustee,  who  by  the  bill  was  stated  to 
have  accounted  to  Pit,  for  accounts  of  testator's  estate  received  by  Pit  alone 
or  jointly  with  Deft,  see  Lambert  v.  Buchanan,  V.-C.  S.,  22  Dec.  1858, 
B.  447. 

For  order  on  further  consideration,  there  being  no  evidence  to  show 
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whether  C,  one  of  the  exors,  had  or  had  not  received  any  rents  and  profits 
of  the  testator's  realty,  and  all  parties  interested,  other  than  the  infants,  by 
their  counsel  admitting  that  C.  had  not  received  any  rents  and  profits  not 
accounted  for  by  him,  declaring  that  it  was  for  the  benefit  of  the  infants  to 
do  so,  and  waiving  any  inquiry  with  respect  to  the  rents  and  profits  received 
by  C,  see  Tinkler  v.  Compton,  V.-C.  M.,  9  Aug.  1875,  B.  3323. 

NOTES. 
ACCOTJNTS  WHEEB  SOME   OF  THE  EXECUTORS  HAVE  DIED. 

All  the  hving  exors  must  be  parties  to  an  admon  action  :  Latch  v.  L.,  10 
Ch.  464 ;  Hamp  v.  Robinson,  3  D.  J.  &  S.  97  ;  but  it  is  not  necessary  to  join 
the  represves  of  one  who  has  died,  when  it  is  not  sought  to  charge  lus  estate 
with  any  sums  received  by  him. 

But  an  allegation  that  he  or  his  exors  duly  accounted  to  the  surviving 
exor  is  sufiBcient :  Adams  v.  Barry,  2  Y.  &  C.  C.  167  ;  or  a  waiver  of  the 
account  against  his  estate  :  Masters  v.  Barnes,  lb.  616,  where  the  deceased 
exor  had  become  bankrupt  before  his  death  ;  and  see  Pease  v.  Cheesbrough, 
Form  6,  sup.  p.  1458  ;  Whittington  v.  Gooding,  10  Ha.  xxix.,  et  sup.  p.  1458 ; 
or  the  judgment  may  be  made  restricted  to  the  account  against  the  sur- 
vivors, though  there  is  no  such  allegation  or  waiver :  Wilson  v.  Todd,  1  My. 
&  C.  42  ;  q.  v.  as  to  bringing  in  the  deceased's  exor  by  supplemental  pro- 
ceedings or  amendment  :  and  see  Simes  v.  Eyre,  6  Ha.  137  ;  Holland  v. 
Prim,  1  My.  &  K.  237  ;  0.  xvi,  4,  5,  et  sup.  pp.  1095,  1358. 

Where  a  testator  dies  subsequently  to  the  Land  Transfer  Act,  1897  (60  & 
61  V.  c.  65),  having  appointed  exors,  his  real  estate  vests  in  all  the  exors, 
and  not  only  in  those  who  prove  the  will  or  act  in  the  admon  of  the  estate  : 
In  re  Pawleyand  London  and  Provincial  Bank,[1900}  1  Ch.  58.  As  to  the 
devolution  of  the  legal  estate  in  the  realty  before  grant  of  probate  or  letters 
of  admon,  see  Brickdale,  256,  257. 

PAYMENTS. 

Extravagant  funeral  expenses  were  not  allowed  in  full :  Bissett  v.  Antrobus,  Funeral 
4  Sim.  512  ;  Bridge  v.  Brown,  2  Y.  &  C.  C.  181  ;  Wms.  Exors.  736.  expenses. 

As  to  cremation,  see  Williams  v.  W.,  20  Ch.  D.  659  ;  Ingpen  on  Exors, 
305,  306. 

Exors  have  been  allowed  a  salary  to  agent  to  get  in  debts  :  Hophinson  v.  Agent's 
Roe,  1  Beav.  180  ;  and  broker's  percentage  for  identifying  exor  on  transfer  remuneration, 
to  legatee  :  Jones  v.  Powell,  6  Beav.  488  ;  Davenport  v.  Powell,  14  Sim.  275  ; 
but  not  for  intermediate  transfer  to  exor,  and  only  one  guinea  on  transfer 
into  Court :  Hopkinson  v.  Boe,  sup. ;  and  see  Ingpen  on  Exors,  563,  564. 

An  exor  in  India  is  entitled  to  5  p.  c.  on  all  assets  obtained  or  retained  by 
him  there  :  Cockerellv.  Barber,  1  Sim.  23  ;  CampbellY.  C,  13  Sim.  168, 169  ; 
2  Y.  &  C.  C.  607  ;  Matthews  y.  Bagshaw,  14  Beav.  123, 126,  n. ;  Wms.  Exor. 
1505 ;  8th  ed.,  1865. 

For  the  corresponding  rule  as  to  the  West  Indies,  see  Denton  v.  Davy, 
1  Moo.  P.  C.  15. 

And  as  to  exors'  allowances,  see  Wms.  Exors.  1497,  1553. 

As  to  what  will  be  allowed  under  the  term  "  executorship  expenses,"  see 
Sharp  V.  Lush,  10  Ch.  D.  468  ;  and  as  to  the  meaning  of  the  expression 
"  testamentary  expenses,"  v.  sup.  p.  1366. 

Payments  to  police  for  protecting  and  preserving  property  left  derelict 
were  held  to  be  salvage  expenses  payable  out  of  the  assets  :  lie  Pike,  Burke 
V.  B.,  23  L.  R.  Ir.  9. 

Payments  to  the  rightful  exor  made   by  exor  de  son  tort,  after  action  Exor  de  son 
brought  against  him,  will  not  be  allowed :  Wms.  Exors.  exor  de  son  tort  tort. 
192  ;  and  in  Layfield  v.  L.,  7  Sim.  172,  payments  by  exors  de  son  tort,  to 
admor  appointed  after  suit  brought,  and  then  made  co-Deft,  were  not 
allowed ;  but  acts  of  deceased  exor  who  had  not  proved  were  confirmed 
by  subsequent  probate  ;  Brazier  v.  Hudson,  8  Sim.  67- 
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An  auctioneer  who  sells  the  assets  is  liable  for  the  debts  as  an  exor  de  son 
tort  unless  he  can  show  that  he  acted  under  an  exor  who  has  proved  the  will : 
Nulty  V.  Fagan,  22  L.  R.  Ir.  604. 

And  as  to  the  order  of  payment  of  debts,  v.  sup.  pp.  1362  et  seq. 


ACCOUNTS  AND   DISCHARGE. 


Exor  de  son 
tort. 


An  exor  de  son  tort  is  subject  to  all  the  liabilities  without  any  of  the 
privileges  of  an  exor  :  Carmichael  y.C.,2  Ph.  101  ;  and,  it  has  been  said,  is 
liable  to  account  to  the  beneficiaries,  though  he  has  settled  with  the  rightful 
exor,  or  with  a  person  who  has  taken  out  admon  pending  an  action  for  an 
account  of  the  intestate's  estate  :  8.  0.  ;  Layfield  v.  L.,  7  Sim.  172  ;  but 
see  Hill  v.  Curtis,  1  Eq.  90,  contra  ;  Wms.  Exors.  192 ;  and  sup.  p.  1358. 

An  agent  employed  by  and  accounting  to  a  person  not  the  rightful  exor 
may  be  made  accountable  as  exor  de  son  tort :  Sharland  v.  Mildon,  5  Ha.  469  ; 
A.  6.  V.  New  York  Breweries  Co.,  [1898]  1  Q.  B.  205,  C.  A. ;  and  persons 
acting  as  trustees  or  exors  are  liable  as  such  :  Raclcham  v.  Siddall,  1  Mac.  & 
G.  607  ;  Pearce  v.  B.,  22  Beav.  248,  et  sup.  p.  1080 ;  but  a  creditor  who 
obtains  payment  of  a  debt  from  an  exor  de  son  tort  does  not  thereby  become 
an  exor  de  son  tort :  Hursell  v.  Bird,  65  L.  T.  709. 

As  to  exor's  liabiUty  for  cutting  timber  by  mistake  on  a  supposed  trust, 
see  Ferrand  v.  Wilson,  4  Ha.  383. 

It  seems  an  exor  cannot  defend  an  action  in  forma  pauperis,  even  if  he 
swear  there  are  no  assets  :  Oldfield  si .  Cobhett,  1  Ph.  613  ;  andseeS.  C,  1  Col. 
169  ;  unless  he  is  also  beneficially  entitled :  Thompson  v.  T.,  cited  lb.  170  ; 
Everson  v.  Matthew,  3  W.  R.  159  ;  and  a  husband  entitled  to  property  as 
admor  of  his  wife  may  sue  in  forma  pauperis  :  S.  C. ;  Rogers  v.  Hooper,  21 
L.  T.  278;  IW.  R.  474. 
Eelease  under  A  trustee  on  setthng  the  accounts  and  handing  over  property  is  entitled  to 
seal.  an  acknowledgment  from  his  c.  q.  t.,  but  not  in  general  to  a  release  under 

seal :  Chadwick  v.  Heatley,  2  Col.  137  ;  Be  Wright,  3  K.  &  J.  419  ;  King  v. 
Mvllins,  1  Drew.  308  ;  Lewin,  417  ;  Warter  v.  Anderson,  10  Ha.  303  ;  Re 
Fortune's  Trusts,  Ir.  Rep.  4  Eq.  351,  356  ;  and  cases  inf.  p.  1466. 

As  to  the  HabiHty  of  an  exor  who  has  distributed  the  estate,  v.  sup.  p.  1379, 
et  inf.  p.  1464,  and  Sect.  XXVIII.,  "  Refunding,"  pp.  1591  et  seq. 


Defending 
and  suing  in 
forma 
pauperis. 


Section  VII. — Conduct  of  Action. 

Prosecution  of  Judgment  or  Order  given  to  Creditor. 

Order  that  M.  and  B.,  exors  of  the  will  of  M.  deceased,  who  claim 
to  be  creditors  upon  the  estate  of  the  testatrix  D.,  do  have  the 
carriage  and  execution  of  the  order  made  in  this  action  for  the  admon 
of  the  personal  estate  of  the  said  D.,  dated  &c. — Diiffidd  v.  O'Brien, 
V.-C.  W.  in  Chambers,  10  June,  1853,  A.  949. 

For  order  for  delivery  of  papers,  see  L.  Alvanley  v.  Kinnaird,  1841,  B. 
1133  ;  S.  C,  8  Jur.  114  ;  and  in  Beale  v.  Symons,  L.  C,  affirming  V.-C.  E., 
1849,  A.  281, 337,  the  conduct  of  the  cause,  though  not  a  creditors'  suit,  was 
given  to  a  creditor. 

For  various  orders  as  to  the  conduct  of  admon  suits,  see  Smith  v.  Guy, 
2  C.  P.  Coop.  289,  and  cases  there  collected. 

For  order  giving  the  conduct  of  an  admon  order  taken  on  summons  to  a 
residuary  legatee  on  payment  of  Pit's  debt  and  costs,  see  Re  Molyneux, 
Pimbley  v.  M.,  1867,  W.  N.  250  ;  and  see  L.  Alvanley  v.  Kinnaird.  2  M.  &  G. 
1 ;  8  Jur.  114 ;  EarkY.  Sidebottom,  1868,  W.  N.  121 ;  37  L.  J.  Ch.  503. 
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For  order  giving  a  creditor  leave  to  attend  proceedings  under  admon  decree 
at  the  expense  of  the  estate,  see  Bush  v.  B.,  V.-C.  M.,  23  May,  1871.  But  in 
general  he  can  only  attend  at  his  own  expense  ;  and  see  Hare  v.  Bose,  2  Vez. 
658  ;  Re  Schwabacher,  [1907]  1  Ch.  719;  et  sup.  p.  1376. 

For  form  of  summons,  see  D.  C.  F.  538. 


NOTES. 
CONDUCT  OF  PROCEEDINGS. 

The  question  which  of  two  creditors  or  beneficiaries  shall  have  the  conduct  Creditors, 
of  admon  proceedings  is  a  matter  for  the  Judge's  discretion  in  Chambers  : 
Harvey  v.  Coxwell,  32  L.  T.  52  ;  and  will  not  be  interfered  with  on  appeal : 
Dowbiggin  v.  Trotter,  20  W.  R.  1024 ;  27  L.  T.  731. 

An  order  giving  the  conduct  to  a  creditor  who  is  not  a  party,  and  has  not 
proved  his  debt,  would  be  irregular ;  Smith  v.  Chiy,  2  C.  P.  Coop,  297,  298  ; 
but  a  Pit  whose  debt  the  Master  had  disallowed  was  not  deprived  of  the  con- 
duet,  pending  exceptions  to  the  report :  Jeudwine  v.  Agate,  5  Russ.  283. 

The  conduct  was,  after  a  creditor's  admon  order,  given  to  a  residuary  Residuary 
legatee  on  payment  of  Pit's  debt  and  costs  :  Be  Molyneux,  Pimhley  v.  M.,  legatee. 
1867,  W.  N.  250.  And  see  L.  Alvanley  v.  Kinnaird,  2  M.  &  G.  1  ;  8  Jur.  114. 
See,  however.  Be  Ainsworth,  Cockcroft  v.  Sanderson,  1895,  W.  N.  153,  to  the 
effect  that  the  proper  course  in  such  a  case  is  for  the  legatees  or  next  of  kin 
to  commence  a  fresh  action  for  administration,  the  proceedings  in  the  credi- 
tor's action  being  stayed. 

A  residuary  legatee  may  be  preferred  to  a  creditor :  Penny  v.  Francis, 
7  Jur.  N.  S.  248  ;  ortoanexor:  Kelkv.  Archer,  1&  Jut.  605;  andanexorto 
a  creditor  whose  writ  was  issued  first :  Be  Smith,  McMurray  v.  Mathew,  33 
L.  T.  804 ;  30  L.  J.  Ch.  185  ;  9  W.  R.  8. 

The  Court  will  not  take  the  conduct  of  the  action  from  Pit  for  irregularity  Irregularity 
in  the  judgment  or  order,  though  collusion  is  suggested :  Smith  v.  Ouy,  2  in  judgment 
Ph.  159  ;  and  judgments  being  made  in  two  suits,  Pit  in  one  was  allowed  or  order  of 
to  attend  in  the  other  :  S.  C.  judgment. 

The  prosecution  of  a  judgment  or  order  in  Chambers  may  be  taken  from  Want  of 
Pit  for  want  of  diligence  and  committed  to  another,  in  which  case  Pit's  solr  diligence, 
will  be  ordered  to  allow  inspection  and  copies  of  all  documents  in  his  pos- 
session :  Bennett  v.  Baxter,  10  Sim.  417  ;  see  0.  xxxm,  9. 

Delay  by  Pit  was  ground  for  giving  the  conduct  to  a  creditor  :  Cooh  v. 
Bolton,  5  Russ.  282 ;  but  Pit  must  be  indemnified  against  future  costs  : 
Anon.,  2  Moll.  467. 

A  mortgagee  of  interests  under  the  will  who  had  got  liberty  to  attend  in  Incum- 
the  admon  suit,  and  afterwards  foreclosed,  could  not  sustain  a  suit  to  have  brancer. 
the  conduct  of  the  admon  suit  given  to  him  :  Bechwith  v.  Booth,  1866,  W.  N. 
379. 

After  decree  here  the  Pit  in  a  suit  for  admon  in  Ireland  was  restrained  Restraining 
from  proceeding :  Eustace  v.  Lloyd,  25  W.  R.  211 ;  35  L.  T.  900.  proceedings 

See,  as  to  consolidation  of  actions  and  stay  of  proceedings,  sup.  Vol.  I.  abroad, 
pp.  798  etseq.  ;  and  see  Furze  v.  Hennet,  2  D.  &  J.  125  ;  Scaffoldr.  Hampton, 
22  W.  R.  182  ;  43  L.  J.  Ch.  137  ;  29  L.  T.  575  ;  et  sup.  Vol.  I.  p.  377. 


COSTS. 

A  Pit  who  has  been  deprived  of  the  conduct  of  an  admori  action  is  not 
entitled  to  the  costs  of  attending  the  taking  of  the  accounts  in  Chambers  : 
Armstrong  v.  A.,  12  Eq.  614 ;  Joseph  v.  Ooode,  23  W.  R.  225  ;  but  will  bo 
allowed  the  costs  of  appearing  on  further  consideration  to  ask  for  costs  up  to 
his  removal :  S.  C.  ;  and  see  Hubbard  v.  Latham,  14  W.  R.  553. 

A  creditor  proceeding  after  notice  of  a  suificient  judgment  or  order  loses 
subsequent  costs  :  Biddulph  v.  Fitzgerald,  Moffet  v.  Smith,  2  Moll.  351,  359. 
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Section  VIII. — ^Liability  of  the  Estate  and  Indemnity. 
1.  Executor  or  Administrator  to  defend  Action  and  he  indemnified, 

Oedee  tliat  tlie  Pit,  as  admor  of  the  effects  of  S.,  deceased  &c.,  be 
at  liberty  to  defend  the  action  instituted  against  him,  as  such  admor, 
together  with  other  persons,  wherein  C.  &c.  are  Pits,  and  J.  &c.  are 
Defts,  as  he  may  be  advised  ;  And  the  Pit  is  to  be  indemnified  against 
all  costs,  charges,  and  expenses  which  have  been,  or  hereafter  may 
be,  properly  incurred  by  him,  as  such  admor,  relating  to  the  said 
action  out  of  the  testator's  estate. — Norris  v.  Sadleir,  M.  R.,  at 
Chambers,  17  March,  1858,  B.  635. 

2.  Inquiry  as  to  Testator's  Liability  as  Partner. 

1.  An  inquiry  whether  the  estate  of  the  testator  is  liable  for  any 
and  what  debt  of  —  due  and  owing  to  Messrs.  B.,  and  whether  it 
will  be  proper  and  for  the  benefit  of  the  testator's  estate  that  any 
and  what  proceedings  should  be  taken  against  the  said  — ,  or  other- 
wise, and  by  whom,  for  the  purpose  of  discharging  the  testator's  estate 
from  such  liaMitj. —Bichnell  v.  B.,  M.  R.,  11  Jan.  1853,  A.  436. 

3.  Inquiry  as  to  Testator's  Liability  as  Surety. 

1.  An  inquiry  whether  the  testator  at  his  death  was  surety  for  the 
Deft  W.  in  any  and  what  sum  or  sums  of  money,  and  whether  such 
sum  or  sums,  or  any  and  what  parts  thereof,  has  or  have  been  paid  or 
secured ;  And  at  what  time  or  times  respectively  the  same  were  so 
respectively  paid  or  secured ;  And  whether  any,  and  which,  of  such 
sum  or  sums  of  money,  or  any  and  what  parts  thereof,  has  or  have 
not  been  paid  or  secured,  and  under  what  circumstances ;  And 
whether  anything,  and  what,  remains  due  to  or  from  the  testator's 
estate  in  respect  of  the  same,  and  under  what  circumstances. — Ford- 
ham  V.  Wallis,  V.-C.  T.,  8  Jan.  1853,  A.  403  ;   10  Ha.  217. 

For  special  inquiries  as  to  liability  of  testator's  estate  under  lease  and 
partnership,  and  as  to  getting  rid  of  liabilities,  and  as  to  misconduct  in 
waiver  of  right  to  become  partner,  see  Fletcher  v.  Stevenson,  3  Ha.  364. 

For  order  for  surviving  partner  to  execute  an  indemnity  to  the  testator's 
estate  against  debts  and  liabilities,  see  May  v.  M.,  V.-C.  M.,  21  July,  1874, 

4.  Inquiry  as  to  Testator's  Liability  as  Trustee  and  his  Receipts. 

1.  An  inquiry  whether  the  testator,  either  alone  or  jointly  with  any 
other  persons  or  person,  became,  and  was  at  the  time  of  his  decease, 
trustee  under  or  by  virtue  of  the  indenture  dated  &c.,  or  under  or  by 
virtue  of  any  other,  and  what,  deed  or  instrument ;  And  whether  by 
any  act  or  acts,  either  alone  or  jointly  with  such  other  persons  or 
person,  or  by  the  omission  of  any  acts  or  act  which  he.  either  alone  or 
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jointly  with  them  or  him,  was  bound  to  do  or  perform,  under  or  by 
virtue  of  the  said  indenture,  or  deed  or  instrument,  any  liability  or 
obligation  has  arisen  by  which  his  estate  has  or  may  become  bound  or 
chargeable  to  any,  and  what,  extent. — Propert  v.  Rowlands,  V.-C.  W., 
11  Jan.  1850,  B.  639. 

For  inquiries  as  to  any  person,  other  than  parties  to  the  suit,  having 
claims  on  the  estate,  see  Adams  v.  Barry,  2  Col.  294. 


5.  Inquiry  as  to  Liability  under  Contracts. 

1.  An  inquiry  whether  the  testator  was  at  the  time  of  his  death 
engaged  in  any  and  what  contracts,  and  whether  or  not  in  partnership 
with  any  and  what  persons,  and  whether  the  estate  of  the  testator 
is  under  any  and  what  liabilities  or  liability  in  respect  of  such  con- 
tracts or  contract,  or  any  or  either  and  which  of  them  ;  And  whether 
such  partnerships,  or  any  or  either  of  them,  are  or  is  still  subsisting, 
and  whether  the  partnership  accoimts  have  been  wound  up  and 
settled ;  And  whether  any  and  what  proceediags  wUl  be  requisite  in 
relation  to  such  contracts  and  accounts,  or  any  or  either  of  them, 
and  by  and  against  whom ;  And  whether  any  proceedings  are  now 
pending,  and  whether  such  proceedings  should  be  compromised  ; 
and  if  so,  upon  what  terms. — Trott  v.  Jones,  V.-C.  M.,  14  March, 
1874,  B.  779. 

6.  Inquiry  as  to  Building  Contract  by  Testator  affecting  Property 
bequeathed  by  Will. 

1.  An  inquiry  whether  the  testator  had  entered  into  any  and  what 
building  contracts  affecting  the  property  devised  to  the  said  E.  L. 
S.  D.  for  life  or  for  any  shorter  period,  with  remainder  over,  and 
whether  any  and  which  of  such  contracts  remained  uncompleted  at 
his  death  in  respect  of  which  the  estate  of  the  testator  was  under  any 
and  what  liability,  and  whether  any  and  what  compensation  is 
payable  by  the  testator's  estate  to  the  said  E.  L.  S.  D.  in  respect 
thereof. — See  Re  Day,  Day  v.  Sprake,  North,  J.,  11  August,  1898, 
A.  3986 ;  [1898]  2  Ch.  510. 

7.  Inquiry  whether  proper  to  insure  Lives. 

1.  An  inquiry  whether  it  will  be  proper  for  the  Deft  B.  to  insure  or 
renew  (and  keep  on  foot)  the  insurances  of  any  of  the  lives  whereon 
any  annuities  are  held  for  the  benefit  of  the  testator's  personal  estate ; 
And  if  so,  it  is  ordered  that  such  insurances  be  made  or  renewed  (and 
kept  on  foot)  accordingly,  with  the  approbation  of  the  Judge,  out  of 
the  testator's  personal  estate. 
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8.  Decree  in  Action  by  Residuary  Legatees  against  Specific  Legatee 
of  Bank  Shares,  and  her  Husband,  and  the  Trustees  of  her 
Settlement,  to  indemnify  Plaintiffs  and  the  Testator's  Executor 
against  Calls. 

Declaeb  that  the  Pits  {residuary  legatees)  are  entitled  to  have  the 
sum  of  £576,  paid  by  the  Pits  in  respect  of  the  call  in  the  pleadings 
mentioned,  and  the  costs  of  the  action  of  the  C.  Bank  of  India  v.  T., 
together  with  interest  on  the  said  sum  of  £576  from  the  time  the  same 
was  paid  by  or  on  behalf  of  the  Pits,  at  the  rate  of  4  p.  c.  per  ann., 
raised  and  paid  to  them  out  of  the  trust  funds  hereinafter  mentioned  : 
And  that,  the  Pits  are  entitled  to  be  indemnified  against  the  call 
of  £180  in  the  pleadings  mentioned,  and  all  other  calls  hereafter 
to  be  made  in  the  winding-up  of  the  said  co.  in  respect  of  the 
forty-five  shares  in  the  pleadings  mentioned  out  of  the  funds  now 
subject  to  the  trusts  of  the  said  indenture  of  settlement  &c. :  And 
order  that  the  Defts  S.  and  J.  {the  trustees),  do  out  of  the  funds 
subject  to  the  trusts  of  the  said  settlement,  raise  the  said  sum  of 
£576  and  interest  as  aforesaid,  and  the  sum  payable  in  respect  of 
the  said  call  of  £180,  and  out  of  the  amount  so  to  be  raised  pay  the 
said  sum  of  £576  and  interest  as  aforesaid  to  the  Pits  G.  and  H.,  and 
thereout  pay  to  the  Deft  T.  {the  exor)  what  he  shall  have  paid  in 
respect  of  the  said  call  of  £180. — Tax  costs  of  Pits  and  of  Defts  T. 
and  S.  and  J.,  those  of  S.  and  J.  as  between  solr  and  client. — Pits  to 
pay  T.'s  costs  and  add  them  to  their  own. — Defts  S.  and  J.  to  pay 
the  total  amount  and  raise  the  same  and  their  own  costs  out  of  trust 
innis.—Gribble  v.  TucJcer,  V.-C.  M.,  16  Feb.  1875,  A.  293. 


Liability  in 
respect  of 
leaseholds. 


NOTES. 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  V.  c.  35),  s.  27, 
an  exor  or  admor  liable  as  such  under  any  lease  or  agreement  for  a  lease 
granted  or  assigned  to  the  deceased,  after  providing  for  any  "  future  claim 
that  may  be  made  in  respect  of  any  fixed  or  ascertained  sum  covenanted  or 
agreed  by  the  lessee  to  be  laid  out  on  the  property,"  and  assigning  the  lease 
to  a  purchaser,  may  distribute  the  assets  without  appropriating  any  fund  for 
liability  under  the  lease  or  agreement,  and  shall  not  be  hable ;  but  the  lessor's 
right  to  follow  the  assets  is  not  to  be  affected. 

The  section  applies  to  exors  of  a  person  who  died  before  it  came  into 
operation  (Aug.  13, 1859),  assigning  a  lease  afterwards :  Be  Oreen,  2  D.  F.  & 
J.  121 ;  Smith  y.8.,1  Dr.  &  S.  384  ;  Dodson  v.  Sammell,  Ih.  575  ;  9  W.  R. 
887  ;  Beilly  v.  B.,  34  Beav.  406  ;  Bennett  v.  Lytton,  2  J.  &  H.  155, 158. 

The  section  only  applies  to  admon  out  of  Court,  for  exors  acting  fairly 
under  a  judgment  or  order  for  admon  are  fuUy  indemnified  without  more : 
Smith  V.  8.,  1  Dr.  &  S.  384,  386  ;  Dean  v.  AUen,  20  Beav.  1,  4  ;  Waller  v. 
Barrett,  24  Beav.  413 ;  Williams  v.  Headland,  12  W.  R.  367  ;  Be  Nixon, 
[1904]  1  Ch.  638  ;  Be  King,  [1907]  1  Ch.  72  ;  et  inf.  p.  1595. 

And  for  the  principles  on  which  the  Court  acts  as  to  giving  an  indemnity 
against  covenants  in  leases,  or  debts  which  may  arise,  see  Waller  v.  Barrett, 
24  Beav.  414,  416—420 ;  Dean  v.  Allen,  20  Beav.  1, 4. 

Though  an  exor  is  entitled  to  an  indemnity  as  to  liability  in  respect  of 
leaseholds,  he  will,  when  his  misconduct  has  caused  delay  or  embarrassment, 
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only  be  allowed  suoli  costs  as  would  have  been  incurred  in  obtaining  the 
judgment  on  an  admon  summons  :  Be  Bosworth,  Howard  v.  Eastern,  29  W.  R. 
885  ;  45  L.  T.  136. 

He  is  not  bound  to  accept  an  indemnity,  but  may  require  the  repairs,  &c., 
necessary  to  keep  the  property  from  risk  of  forfeiture,  to  be  carried  out  out 
of  the  rents  and  profits,  and  on  his  application  the  Court  will  appoint  a 
receiver :  Re  Fowler,  F.  v.  Odell,  16  Ch.  D.  723  ;  and  see  Re  Courtier,  Coles  v. 
Courtier,  34  Ch,  D.  136,  C.  A. ;  and  the  tenant  for  life  of  leaseholds  specifi- 
cally bequeathed  is  bound  during  the  continuance  of  his  interest,  as  between 
himseH  and  the  testator's  estate,  to  pay  the  rent  reserved  by  the  lease  and 
perform  the  covenants  and  conditions  contained  in  it :  Re  Betty,  B.  v.  A.  0., 
[1899]  1  Ch.  221  ;  Be  Ojers,  Cooper  y.  6.,  [1899]  2  Ch.  54  ;  not  following  Re 
Tomlinson,  [1896]  1  Ch.  232  ;  and  see  earlier  cases  considered  in  Lewin,  266. 

An  exor  loses  the  protection  of  the  section  if  he  assigns  the  leaseholds  to 
the  legatees,  or  to  trustees  for  them,  for  they  are  not  purchasers :  Smith,  v.  8. , 
Dodson  V.  Sammell,  1  Dr.  &  S.  384,  575.  So  also  if  he  makes  a  payment  to 
the  assignee  as  consideration  for  taking  over  the  lease:  Re  Lawley,  [1911] 
2  Ch.  530. 

Funds  set  apart  before  the  Act  to  meet  the  landlord's  claims  as  to  assigned 
leaseholds  may  be  paid  out  without  notice  to  him :  Sowdon  v.  Marriott,  21 
W.  R.  808 ;  28  L.  T.  867  ;  Dodson  v.  Sammell,  1  Dr.  &  S.  575 ;  but  see 
Bunting  v.  Marriott,  7  Jur.  N.  S.  565  ;  9  W.  R.  264 ;  and  a  claim  by  the 
lessor  to  administer  the  lessee's  estate,  and  to  impound  assets,  to  meet  future 
possible  breaches,  was  dismissed :  King  v.  Malcott,  9  Ha.  692. 

The  liabilities  of  leasehold  given  for  life  were  in  the  case  borne  by  the 
corpus  :  Allen  v.  Embleton,  4  Drew.  226. 

A  purchaser  of  a  lease  without  a  legal  assignment  was  not  liable  to 
lessor's  suit  for  rents  and  breaches  of  covenant  during  his  possession :  Cox  v. 
Bishop,  3  Jur.  N.  S.  499. 

For  cases  before  the  Act,  see  Fletcher  v.  Stevenson,  3  Ha.  360, 364  ;  Ddbson 
V.  Carpenter,  12  Beav.  370,  376  ;  Brewer  v.  Pocock,  23  Beav.  310. 

An  exor  was  entitled  to  an  indemnity,  though  he  had  never  been  in  pos- 
session: CochraneY.  Robinson,  W^im.Zl^;  5  Jur.  4;  and  to  an  indemnity 
out  of  the  general  estate  against  leaseholds  specifically  bequeathed :  Oarratt 
V.  Lancefield,  2  Jur.  N.  S.  177  ;  secus,  where  he  has  unconditionally  assented 
to  the  bequest :  ShadhoU  v.  Woodfall,  2  Col.  30 ;  and  no  indemnity  was 
necessary  where  the  testator  was  only  assignee  and  the  lease  had  been 
assigned :  Oarratt  v.  Lancefield,  sup. 

Sums  paid  to  a  landlord  for  dilapidations  to  a  leasehold  specifically 
bequeathed,  and  for  rents  since  the  testator's  death,  are  not  debts  of  the 
testator :  Hawkins  v.  H.,  13  Ch.  D.  470,  C.  A. 

As  to  the  liability  of  a  shareholder's  estate  for  debts  contracted  by  the  Liability  in 
company  after  his  decease,  v.  inf.  p.  1594,  and  Chap.  XLIX.,  "  Pabtnee-  respect  of 
SHIP."  calls  on 

What  was  due  in  respect  of  shares  repudiated  by  the  legatee  of  them,  also  shares,  &o. 
a  devisee,  fell  on  testator's  estate :  Moffett  v.  Bates,  3  Sm.  &  G.  468  ;  and 
fines  on  renewals  of  leases  which  the  testator  had  covenanted  to  pay  were 
paid  out  of  the  general  estate :  Trail  v.  Jackson,  25  W.  R.  802  ;  and  as  to 
specific  legatees  of  shares  or  land  being  liable  for  calls  or  rent,  or  entitled  to 
payment  out  of  the  general  estate,  v.  inf.  p.  1557. 

As  to  the  right  of  the  pers.  represve  of  a  deceased  shareholder  to  have 
an  allotment  of  shares  which  the  deceased  would  have  been  entitled  to  have 
offered  to  him,  see  James  v.  Buena  Ventura  Nitrate  Grourids  Syndicate,  Ld., 
[1896]  1  Ch.  456,  C.  A. 

Where,  in  an  admon  action,  proceedings  taken  with  the  leave  of  the  Court  Indemnity 
for  the  benefit  of  the  estate  are  unsuccessful,  and  the  persons  so  taking  them  against  costs 
are  ordered  to  pay  the  Deft's  costs,  he  becomes  entitled  to  the  benefit  of  their  of  unsuooess- 
right  of  indemnity,  and,  as  between  them  and  him,  his  right  is  the  higher,  so  ™*  action, 
that  if  the  estate  is  insufficient  his  costs  will  be  paid  first :  Re  Blundell,  B.  v. 
B.,  44  Ch.  D.  1,  C.  A. 
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EIGHT   TO   EBLEASE. 

A  trustee,  on  settling  accounts  and  handing  over  the  property,  is  entitled 
to  an  acknowledgment  from  his  c.  q.  t.,  though  not  to  a  release  under  seal : 
Chadwich  v.  Heatley,  2  Col.  137  ;  he  may  be  entitled  to  a  release  under  seal, 
if  the  trusts  were  created  by  deed :  BeWright,SK.S[.J.4:19;  or  where  there 
is  no  writing  to  indicate  them,  or  the  amount  of  the  fund,  or  if  he  is  asked  to 
depart  from  the  exact  trusts :  King  v.  MulUns,  1  Drew.  308. 

Trustees  receiving  a  fund  from  other  trustees  need  only  give  a  receipt : 
Be  Cater,  25  Bea.  366. 

And  see  Lewin,  417 ;  and  sup.  p.  1460, 


Section  IX. — Eetainer  op  his  own  Debt  by  Executor. 
Declaration  that  Administrator  entitled  to  retain  Debt. 

Declare  that  the  Deft,  W.  B.,  as  the  admor  de  bonis  nan  of  the 
personal  estate  of  the  above-named  intestate,  J.  P.,  has  a  right  to 
retain  the  sum  of  £ — ,  the  balance  of  the  principal  due  in  respect  of  a 
debt  of  £ — ,  by  the  master's  certificate,  dated  &c.,  certified  to  be  due 
to  the  Deft  W.  B.,  and  owing  to  him  by  the  intestate  out  of  a  sum  of 
£ — ,  moneys  come  to  his  hands  as  legal  pers.  represve  of  the 
intestate. — See  Davies  v.  Parry,  Romer,  J.,  i  Feb.  1899,  A.  192, 
[1899]  1  Ch.  602.    See  note,  inf.  p.  1469. 

NOTES. 
EIGHT   OF  BETAINEE. 

An  exor  or  admor  has  a  legal  right  to  retain  his  own  debts  out  of  the 
testator's  legal  assets  in  priority  to  all  other  creditors  of  equal  degree  :  Wms. 
Exors.  785  et  seq. ;  Ingpen  on  Exors.  Chap.  XXV. ;  Se  Jones,  Calver 
V.  Laxton,  31  Ch.  D.  440  ;  Wilson  v.  Coxwell,  23  Ch.  D.  764  ;  and  before  the 
costs  of  all  parties,  including  Pit :  Ohissum  v.  Dewes,  5  Russ.  29  ;  Richmond 
V.  WhiU,  12  Ch.  D.  361,  C.  A.  ;  although  a  mortgagee  :  Tipping  v.  Power, 
1  Ha.  411  ;  but  see  Ferguson  v.  Gibson,  14  Eq.  379  ;  and,  according  to 
Loomes  v.  Stotherd,  1  S.  &  S.  458,  retainer  will  only  have  priority  over  such 
costs  as  are  incurred  after  the  exor  has  given  notice  that  his  right  of  retainer 
will  exceed  the  assets  ;  and  retainer  is  of  course  subject  to  specific  charges : 
Tipping  v.  Power,  1  Ha.  405. 

And  the  right  to  retainer  for  a  simple  contract  debt  will  not  be  enlarged 
because,  for  convenience  of  admon,  specialty  creditors  have  been  paid  in  the 
first  instance  out  of  proceeds  of  real  estate :  Walters  v.  W.,  18  Ch.  D.  182  ; 
nor,  on  the  other  hand,  will  it  be  diminished  because,  for  convenience  of 
admon,  creditors  in  a  higher  degree  have  been  paid  out  of  outstanding  per- 
sonal estate :  Be  Lance,  Sharp  v.  Behhech,  1900,  W.  N.  29  ;  but  see  Be  Sam- 
son, [1906]  2  Ch.  684  ;  Be  Jennes,  [1909]  53  Sol.  J.  376. 

The  right  of  retainer  exists  only  in  the  case  of  legal  assets :  Wms.  Exors. 
790  ;  Bain  v.  Sadler,  12  Eq.  570  (explaining  Hall  v.  Macdonald,  14  Sim.  1) ; 
and  therefore  not  as  against  real  estate,  which  by  the  Admon  of  Estates  Act, 
1833  (3  &  4  W.  IV.  c.  104),  is  made  assets  only  in  equity  :  Walters  v.  W., 
18  Ch.  D.  182  ;  and  the  Land  Transfer  Act,  1897,  has  not  altered  this  :  Be 
Williams,  [1904]  1  Ch.  52  ;  but  debts  recoverable  only  in  equity  could  be 
retained :  Re  Morris,  M.  v.  M.,  10  Ch.  68. 

And  the  right  attaches  only  to  a  fund  of  which  the  represve  hasaotual  or 


SECT.  IX.]     Retainer  of  his  own  Debt  hj  Executor.  1467 

constructive  possession,  not,  e.g.,  to  a  fund  transferred  from  another  action 
on  his  application :  Pulman  v.  Meadows,  [1901]  1  Ch.  233. 

When  the  debt  due  to  the  exor  exceeds  the  value  of  the  assets,  the  exor  is 
entitled  to  retain  the  assets  in  specie  :  lie  Gilbert,  [1898]  1  Q.  B.  282,  dis- 
cussing Woodward  v.  Darcy,  1  Plow.  184,  and  Chapman  v.  Turner,  9  Mod. 
268  ;  S.  C,  Vin.  Abr.  Exor.  D.  2,  p.  72. 

Although  the  rule  of  equity  was  against  retainer,  it  followed  the  law  as 
to  legal  assets  ;  so  that  it  seems  that  there  was  no  "  conflict  or  variance  " 
between  the  rules  of  common  law  and  equity  (see  Jud.  Act,  1873,  s.  25  (11)) 
on  this  point,  and  that  consequently  the  distinction  between  legal  and 
equitable  assets  in  this  respect  will  still  prevail. 

As  to  legal  and  equitable  assets,  v.  sup.  p.  1367  ;  and  as  to  retainer  by 
exor  de  son  tort,  Wms.  Exors.  193. 

EIGHT — ^HOW  AITECTED  BY  JUDGMENT  OE  OEDEE. 

The  right  to  retain  is  not  affected  by  the  judgment  or  order  for  admon  : 
Nunn  V.  Barlow,  1  S.  &  S.  588  ;  Re  Barrett,  WUttaker  v.  B.,  43  Ch.  D.  70  ; 
Be  Orme,  Evans  v.  Maxwell,  50  L.  T.  51 ;  nor  a  balance  order  obtained 
against  the  exor  for  payment  of  a  call  out  of  the  assets  in  a  due  course  of 
admon :  Be  Hubbach,  Int.  Mar.  Hydropathic  Co.  v.  Hawes,  29  Ch.  D.  934, 
C.  A. ;  nor  by  payment  into  Coiirt :  Langton  v.  Higgs,  5  Sim.  228  ;  Tipping 
V.  Power,  1  Ha.  411 ;  Chissum  v.  Dewes,  5  Russ.  29  ;  though  under  an  order 
made  in  his  presence  in  Chambers,  and  not  expressed  to  be  without  pre- 
judice to  his  right  of  retainer :  Bichmond  v.  White,  12  Ch.  D.  361,  C.  A. ; 
Be  Langley,  Johnson  v.  £.,  1899,  W.  N.  23 ;  BeLance,  Sharp  v.  Bebbeck,  1900, 
W.  N.  29  ;  nor  by  its  not  having  been  exercised  against  the  first  available 
assets  received :  Binns  v.  Nichols,  2  Eq.  256  ;  nor  by  the  fact  that  he  is 
himself  the  Pit  in  a  creditor's  action,  and  has  submitted  to  account  in  the 
ordinary  form :  Exp.  Campbell,  C.  v.  C,  16  Ch.  D.  198 ;  nor  by  mere 
delay,  e.g.,  not  claiming  until  after  the  certificate,  nor  by  his  having  paid 
the  assets  into  Court  or  to  a  receiver  if  the  delay  can  be  satisfactorily 
explained  and  there  are  assets  against  which  he  can  exercise  his  right : 
Be  Giles,  Jones  v.  Pennefather,  [1896]  1  Ch.  956  ;  nor,  where  an  admon  order 
has  been  made  under  sect.  125,  sub-sect.  2,  of  the  Bankruptcy  Act,  1883, 
by  his  paying  over  the  assets  by  mistake  to  the  official  receiver,  or  even  by 
proving  in  bankruptcy  for  his  debt,  if  on  discovering  his  error  he  with- 
draws his  proof :  Be  Bhoades,  Exp.  Bhoades,  [1899]  2  Q.  B.  347,  C.  A. ; 
[1899]  1  Q.  B.  905  ;  and,  semble,  may  be  asserted  at  any  time  before  the 
final  distribution :  Stahlschmidt  v.  Lett,  1  Sm.  &  G.  415  ;  and  need  not  be 
asserted  before  occasion  arises,  as  on  an  attempt  to  take  assets  out  of  his 
possession  (the  debt  as  against  creditors  in  equal  degree  being  regarded  as 
extinguished  upon  the  receipt  of  assets  by  him) :  Be  Bhoades,  Exp.  Bhoades, 
sup. ;  and  an  exor  will  not  be  ordered  to  pay  in  money  which  he  is  entitled 
to  retain  for  a  debt :  Middleton  v.  Poole,  2  Col.  246. 

And  after  an  order  in  an  admon  action,  under  0.  xv,  1,  merely  for  an 
account,  and  reserving  further  consideration,  an  executrix  who  was 
appointed  trustee  of  a  settlement,  and  so  became  entitled  to  a  debt  due  from 
her  testator's  estate,  could  apply  the  balance  of  the  testator's  estate  in 
part  satisfaction  of  the  debt :   Be  Barrett,  Whittaker  v.  B.,  43  Ch.  D.  70. 

But  where  a  common  law  judgment  had  been  obtained  against  an 
executrix  who  did  not  plead  plene  administravit  or  set  up  her  right  of 
retainer,  held  she  could  not  retain  in  a  subsequent  admon  action :  Be 
Marvin,  [1905]  2  Ch.  490. 

After  the  appointment  of  a  receiver  an  exor  cannot  assert  a  right  of 
retainer  as  against  any  assets  got  in  by  the  receiver :  Be  Jones,  Calver  v. 
Laxton,  31  Ch.  D.  440 ;  Bichmond  v.  White,  12  Ch.  D.  361,  C.  A. ;  Be  Birt, 
22  Ch.  D.  604 ;  but  an  existing  right  of  retainer  is  not  lost  by  the  exor 
paying  over  assets  to  the  receiver ;  secus,  as  to  a  debt  which  arises  after  such 
payment,  e.g.,  when  payment  is  made  by  the  exor  as  a  surety  for  the 
testator  :   Be  Harrison,  Latimer  v.  H.,  32  Ch.  D.  395  ;   and  the  Court  will 
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not  order  a  fund  to  be  paid  out  to  an  exor  or  admor  solely  to  enable  him 
to  retain  a  debt  statute-barred :  Trevor  v.  Hutchins,  [1896]  1  Ch.  844. 

The  Court  will  not  interfere  with  an  exor's  right  of  retainer  by  appointing 
a  receiver,  at  the  instance  of  the  Pit,  in  a  creditor's  action  for  admon  merely 
because  the  exor  will  probably  exercise  his  right  to  the  prejudice  of  the 
general  body  of  creditors,  nor  unless  it  is  shown  that  the  assets  are  being 
wasted :  Be  Wells,  Molony  v.  Brooke,  45  Ch.  D.  569. 

WHAT   DEBTS   MAY   BE  EETAINED. 

One  of  several  exors  or  admors  may  retain  his  own  debt,  and  may  retain 
it  out  of  a  debt  due  to  the  estate  from  himself  and  his  co-exor :  Kent  v. 
Pickering,  2  Keen,  1 ;  but  the  right  would  be  lost  by  his  death  before  his 
co-exor  :  Hopton  v.  Dryden,  Prec.  Ch.  179  ;  except  as  to  so  much  of  the 
assets  as  came  into  his  possession  or  control,  or  was  paid  into  Court  during 
his  lifetime  :  Be  Oompton,  Norton  v.  C,  30  Ch.  D.  15,  C.  A.  (overruling  to 
this  extent  Wilson  v.  Ooxwell,  23  Ch.  D.  764) ;  Richmond  v.  White,  12  Ch.  D. 
361,  C.  A.  ;  and  he  may  retain  a  mortgage  debt  due  from  the  testator  to  a 
body  of  trustees  of  whom  the  exor  is  one  :  Be  Hubback,  Int.  Mar.  Hydro- 
pathic Co.  V.  Hawes,  29  Ch.  D.  934,  C.  A.  If  shares  in  a  limited  co.  are  put 
in  the  names  of  exors  individually,  although  they  have  a  right  of  indemnity 
against  the  estate,  they  are  liable  personally,  and  not  merely  to  the  extent 
of  the  assets :  Be  Cheshire  Banking  Co.,  Duff's  Exors'  Case,  32  Ch.  D. 
301,  0.  A. 

The  exor  of  a  surviving  exor  may  retain  a  debt  due  to  his  testator : 
Thomson  v.  Grant,  1  Euss.  540,  n. 

As  between  the  exors  or  admors,  they  must  retain  their  debts  rateably  : 
Chapman  v.  Turner,  11  Vin.  Ab.  72  ;  9  Mod.  268  ;  2  Keen,  8. 

An  exor  or  admor  may  retain  a  sum  due  to  him  as  represve  of  another 
estate :  Thompson  v.  Cooper,  1  Coll.  85 ;  or  as  trustee  in  virtue  of  his 
character  of  represve,  e.g.,  where  the  testator  or  intestate  was  indebted 
to  an  estate  of  which  he  was  sole  trustee  :  Sander  v.  Heathfield,  19  Eq.  21  ; 
Crowder  v.  Stewart,  16  Ch.  D.  368  ;  Re  Faithfull,  Be  Sutton,  Hardmck  v.  S., 
57  L.  T.  14  ;  Be  Dunning,  Hatherley  v.  D.,  54  L.  J.  Ch.  900 ;  33  W.  R.  760 ; 
53  L.  T.  41 3  ;  or  as  assignee  of  a  debt  before  judgment :  Hepworth  v.  Heslop, 
6  Ha.  561 ;  or  as  one  of  several  trustees :  Plumer  v.  Marchant,  3  Burr. 
1380 ;  Be  Hubback,  sup. ;  or  a  sum  due  to  a  firm  of  which  he  is  a  member  : 
Burge  v.  Brutton,  2  Ha.  376  ;  Re  Morris,  M.  v.  M.,  10  Ch.  68  ;  or  a  debt 
due  from  him  as  surety,  notwithstanding  that  he  has  not  paid  until  after 
judgment :  Be  Orme,  Evans  v.  Maxwell,  50  L.  T.  51.  And  a  trustee  or 
admor  is  bound  to  exercise  any  right  of  retainer  he  may  have  as  represve  of 
another  estate :  Fox  v.  Oarrett  {No.  1),  28  Beav.  16  ;  6  Jur.  N.  S.  208  ; 
Sander  v.  Heathfield,  sup. ;  Be  Owen,  Poe  v.  Shortt,  23  L.  R.  Ir.  328  ;  and 
see  Ingle  v.  Bichards,  lb.  1178  ;  28  Beav.  366.  But  the  Court  will  decline 
to  order  the  exor  of  a  sole  trustee  who  has  never  acted  in  the  trust  to  exercise 
his  right  of  retainer  for  the  benefit  of  his  c.  q.  t. :  Be  Bidley,  [1904]  2  Ch. 
774 ;  Be  Bennett,  [1906]  1  Ch.  416  (C.  A.),  overruHng  Fox  v.  Garrett  and 
Be  Owen,  sup. 

But  an  exor  cannot  retain  for  a  debt  bequeathed  to  him  by  a  creditor 
who  has  died  after  proving  against  the  estate  :  Jones  v.  Evans,  2  Ch.  D.  420 ; 
or  a  debt  which  has  accrued  due  to  him  after  he  has  paid  over  the  assets  to 
a  receiver :  Be  Harrison,  Latimer  v.  H.,  32  Ch.  D.  395  ;  or  a  debt  which  is 
due  to  a  trustee  for  him  :  Be  Hayward,  Tweedie  v.  H.,  [1901]  1  Ch.  221 ;  Be 
Dunning, Hatherley  Y.D.,  sup.  {overruUngioome.sv.Sto*Aerd,lS.  &S.  461) ; 
Wilson  V.  Wilson,  [1911]  1  K.  B.  327  (administrator  an  undischarged 
bankrupt) ;  nor  an  admor,  who  is  not  himself  a  creditor,  because  he 
is  the  creditors'  nominee  and  manager:  Be  Bichards,  [1901]  2  Ch. 
399  ;  and  where  A.,  the  exor  or  admor  of  B.,  has  died,  his  represves 
cannot  have  a  right  of  retainer  as  against  B.'s  creditors,  unless  they 
either  represent  B.'s  estate  (Hopton  v.  Dryden,  Prec.  Ch.  179),  or  show 
that  such  a  right  actually  attached  to  assets  received  during  the  lifetime 
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of  A. :  Be  Oompton,  Norton  v.  C,  30  Ch.  D.  15,  C.  A. ;  Burge  v.  Brutton,  2 
Ha.  373.  Nor  has  a  member  of  a  firm  of  solrs  concerned  for  the  Pit  in  a 
creditor's  action  for  admon,  though  himself  the  admor,  a  right  to  retain  his 
own  debt  out  of  money  paid  to  the  firm :  Be  Birt,  B.  v.  Bwt,  22  Ch.  D.  604  ; 
and  see  Batten  v.  Dartmouth  Harbour  Commrs,  38  W.  R.  603  ;  45  Ch.  D. 
612. 

A  married  woman  advancing  money  to  her  husband  for  the  purposes  of 
his  business  is,  on  becoming  his  admix,  entitled  to  retain  her  debt  out  of  his 
personal  estate :  Re  Jay,  Crawford  v.  M.,  45  Ch.  D.  499 ;  Be  Ambler, 
[1905]  1  Ch.  697. 

A  statute-barred  debt  may  be  retained :  Slahlschmidt  v.  Lett,  1  Sm.  &  G.  Statute- 
415 ;  Hill  V.  Walker,  4  K.  &  J.  166  ;  Lowis  v.  Bumney,  4  Eq.  451 ;  and  barred  debt, 
letters  of  admon  may  be  granted  to  a  creditor  whose  debt  is  barred,  but 
the  present  form  of  bond  requires  him  to  distribute  the  assets  rateably  and 
without  any  preference  of  his  own  debt ;  as  to  such  bond,  in  the  case  of  an 
ordinary  creditor  being  appointed  admor,  see  Wms.  Exors.  351 ;  Ingpen 
on  Exors,  332. 

But  there  can  be  no  retainer  of  a  debt  which  is  not  enforceable  by  reason 
of  non-compliance  with  the  Statute  of  Frauds,  as  to  pay  such  a  debt  would 
be  a  devastavit :  Be  Boivnson,  Field  v.  White,  29  Ch.  D.  358,  C.  A. 

It  has  been  held  that  sect.  10  of  the  Jud.  Act,  1875  (as  to  which  v.  sup.  Effect  of 
p.  1404),  does  not  affect  the  common  law  right  of  an  exor  or  admor  to  retain  Jud.  Act, 
a  debt  due  to  himself  (the  right  of  retainer  not  making  him  a  secured  1875,  s.  10. 
creditor  within  the  section) :  Lee  v.  Nuttall,  12  Ch.  D.  61,  C.  A. ;  Me  May, 
Crawford  v.  M.,  45  Ch.  D.  499  ;  and  see  Re  Leng,  [1895]  1  Ch.  652,  C.  A.  ; 
Be  Ambler,  sup. ;  and  as  invasion  of  this  common  law  right  would  tend 
to  augment  the  assets,  these  decisions  may  be  unaffected  by  Be  Whitaker, 
W.  v.  Palmer,  [1901]  1  Ch.  9,  C.  A. ;  [1900]  2  Ch.  676,  v.  sup.  p.  1405. 

By  the  Admon  of  Estates  Act,  1869  (32  &  33  V.  o.  46),  in  the  admon  of  Effect  of 
estates  of  persons  dying  on  or  after  1st  Jan.  1870,  specialty  and  simple  Admon  of 
contract  debts  are  to  be  treated  as  standing  in  equal  degree.  Estates  Act, 

But  the  Act  does  not  interfere  with  or  enlarge  the  exor's  right  of  retainer  1869. 
as  agamst  creditors  in  equal  degree  with  himself,  except  in  so  far  as  it 
increases  the  fund  available  for  payment  of  simple  contract  creditors : 
Be  Jones,  Calver  v.  Laxton,  31  Ch.  D.  440 ;  Wilson  v.  Coxwell,  23  Ch.  D. 
764 ;  Crowder  v.  Stewart,  16  Ch.  D.  368  ;  Be  Williams'  Estate,  15  Eq.  270  ; 
Hanley  v.  M'Dermott,  Ir.  R.  9  Eq.  35 ;  Be  Samson,  [1906]  2  Ch.  584 ;  Be 
Jennes,  [1909]  53  Sol.  p.  376 ;  and  where  there  was  a  simple  contract  debt 
due  to  the  Crown  the  assets  were  first  apportioned  rateably  between  the 
specialty  and  simple  contract  creditors,  and  then  the  Crown  debt  had  its 
priority  out  of  the  amount  apportioned  to  the  simple  contract  debts  :  Be 
Sentinck,  B.  v.  B.,  [1897]  1  Ch.  673  (distinguishing  Be  Williams'  Estate, 
15  Eq.  270). 

An  admor  who  held  an  unregistered  judgment  of  his  own  against  the 
intestate  was  held  to  be  a  judgment  creditor  for  the  purpose  of  retainer : 
Home  V.  Shepherd,  3  Jur.  N.  S.  806 ;  26  L.  J.  Ch.  817,  et  v.  sup.  p.  1365. 
An  admix,  entitled  to  an  annuity  under  a  covenant  by  the  intestate,  may 
retain  all  arrears  falling  due  during  admon,  but  must  prove  for  the  value  in 
futuro  :  Be  Beeman,  Fowler  v.  James,  [1896]  1  Ch.  48. 

Under  the  old  form  of  admon  bond  to  a  creditor  requiring  him  to  proceed  Creditor's 
in  a  due  course  of  admon  "rateably  and  proportionably,  and  according  to  admon  bond, 
the  priority  required  by  law,"  and  not  "  unduly  preferring  his  own  debt," 
or  the  debts  of  any  other  of  the  creditors  of  the  deceased  by  reason  of  being 
admor,  the  pers.  represve  was  entitled  to  retain  his  own  debt :   Davies  v. 
Parry,  [1899]  1  Ch.  602 ;   Eorm,  sup.  p.  1466  (examining  and  following 
Nunn  V.  Barlow,  1  S.  &  S.  588,  and  distinguishing  Jones  v.  Evans,  2  Ch.  D. 
420) ;  Be  Belham,  [1901]  2  Ch.  52,  C.  A. ;  but  the  form  of  admon  bond  has 
now  been  changed  by  omitting  the  word  "unduly":    see  1899,  W.  N, 
Practice  Note,  p.  262 ;  and  Ingpen  on  Exors.  332. 
A  liability  of  unascertained  amount  may  be  retained :  Morris  v.  M.,  Debt 

unascertained  • 
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10  Ch.  68 ;  Loane  v.  Casey,  2  W.  Bl.  965 ;  e.g.,  a  claim  for  damages  for 
breach  of  a  pecuniary  contract,  for  which  there  is  a  certain  standard  or 
measure :  Loane  v.  Caset,  2  W.  Bl.  965 ;  Be  Morris,  M.  v.  M.,  10  Ch.  68 ; 
or  for  breach  of  covenant  to  assign  a  policy  and  replace  furniture,  if  sold, 
by  other  furniture  :  Re  Compton,  Norton  v.  C,  30  Ch.  D.  15,  C.  A. ;  or  a 
debt  for  which  the  exor  was  his  testator's  surety,  if  he  has  paid  it :  Boyd  v. 
Brooks,  34  Beav.  7  ;  Wildes  v.  Dudlow,  19  Eq.  198 ;  or  continues  liable  to 
pay :  Re  Oiles,  Jones  v.  Pennefather,  [1896]  1  Ch.  956  (considering  Re 
Harrison,  32  Ch.  D.  395) ;  Re  Allen,  Adcock  v.  Evans,  [1896]  2  Ch.  345 ; 
but  a  surety's  right  to  indemnity,  the  debt  not  having  been  paid,  so  that 
the  surety  could  only  be  treated  as  a  simple  contract  creditor,  gave  no  right 
of  retainer  as  against  specialty  creditors :  Ferguson  v.  Oihson,  14  Eq. 
397  ;  Re  Illidge,  Davidson  v.  /.,  27  Ch.  D.  478,  C.  A. ;  secus,  where  the 
deceased  had  entered  into  an  express  covenant  with  the  surety  to  make  the 
payment,  and  had  broken  the  covenant :  Re  Allen,  Adcock  v.  Evans,  [1896] 

2  Ch.  345. 

Wherever  the  exor  might  have  sued  on  the  one  hand  and  have  been  sued 
on  the  other,  if  he  had  not  been  exor,  he  may  retain  (Plumer  v.  Marchant, 

3  Burr.  1384),  and  is  entitled  to  retain  in  full  all  money  he  advanced  for 
the  estate  (Spackman  v.  Holbrook,  2  GifE.  198,  200 ;  Hepworth  v.  Heslop, 
6  Ha.  561),  with  interest :  Small  v.  Wing,  5  Bro.  P.  C.  72 ;  but  see  Lewis 
V.  L.,  13  Beav.  82. 

Legacy.  An  exor  has  no  right  to  retain  his  legacy  in  preference  to  other  legatees  : 

Wms.  Exors.  1087 ;  though  given  for  his  trouble :  Duncan  v.  Watts,  16 
Beav.  204. 

Waiver.  As  to  waiver  of  right  of  retainer  by  form  of  pleading,  see  Player  v.  Fox- 

hall,  I  Russ.  538  ;  Ferguson  v.  Gibson,  14  Eq.  379,  384.  The  question  of 
waiver  cannot  be  gone  into  in  Chambers  under  the  ordinary  judgment : 
Spicer  v.  James,  2  My.  &  K.  387  ;  and  see  Thompson  v.  Cooper,  1  Coll.  85. 

TBANSPEE  OF  ADMINISTBATION  TO  BANKRUPTCY. 

The  existence  of  the  right  of  retainer  is  not  a  ground  for  directing  a 
transfer  of  proceedings  for  admon  of  an  insolvent  estate  to  the  Court 
in  bankruptcy,  under  the  Bankruptcy  Acts,  1883,  s.  125,  and  1890,  s.  21  ; 
Re  Baker,  Nichols  v.  B.,  44  Ch.  D.  262,  C.  A ;  but  has  not  been  permitted 
to  stand  in  the  way  of  such  a  transfer :  Re  York,  Atkinson  v.  Powell,  36 
Ch.  D.  233  ;  but  as  to  this  case,  and  whether  the  right  of  retainer  will  be 
affected  by  the  transfer,  see  Re  Baker,  sup.  and  sup.  p.  1410. 

EBTAINEE,  BY   HEIB  OE  DEVISEE. 

The  heir  or  devisee  of  real  estate  which  is  not  made  eqiutable  assets  by 
the  testator,  being  a  creditor  by  specialty  in  which  the  heirs  are  bound, 
and  liable  to  be  sued  at  law  by  other  creditors  in  like  degree,  has  a  right  of 
retainer  out  of  the  proceeds  of  such  real  estate :  Re  Illidge,  Davidson  v.  /., 
27  Ch.  D.  478,  C.  A. ;  and  this  right,  it  seems,  is  not  aifected  by  the  Admon 
of  Estates  Act,  1869  (32  &  33  V.  o.  46) :  S.C.;  it  extends  to  a  debt  of  the 
trustee  for  the  heir  or  devisee,  or  the  debt  of  a  deceased  creditor  whose  exor 
he  is  :  Loomes  v.  Stotherd,  1  S.  &  S.  458  ;  and  see  Player  v.  Foxhall,  1  Russ. 
538  ;  Solley  v.  Oower,  2  Vern.  61 ;  but  not  to  simple  contract  debts :  Re 
Illidge,  sup. ;  and  the  devisee  of  land  charged  with  or  devised  to  him  for 
payment  of  debts  has  no  right  of  retainer :  Bain  v.  Sadler,  12  Eq.  570. 
Hall  V.  Macdonald,  14  Sim.  1,  is  useless  as  an  authotitry :  per  Lindley,  L.  J., 
Re  Illidge,  sup. 
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Section  X. — Mortgages  and  Charges. 
1.  Inquiry  as  to  Incumbrances,  and  if  paid  off. 
1.  An  inquiry  what  incumbrances,  if  any,  affect  the  testator's  real 
estate ;  and  whether  the  testator's  real  estate  was  at  his  death 
subject  to  any  and  what  incumbrances,  which  have  since  been  paid 
or  satisfied ;  and  if  so,  when,  and  by  whom,  and  under  what  cir- 
cumstances.— Re  Bayne,  Parnell  v.  P.,  V.-C.  H.,  17  March,  1877, 
A.  521. 

And  for  special  inquiry  as  to  incumbrances,  see  Langton  v.  L.,  7  D.  M.  & 
G.  34. 

2.  Inquiry  as  to  Charges  subsisting  at  and  created  since  Testator's 

Death. 

1.  An  inquiry  what  incumbrances  there  were,  if  any,  affecting  the 
testator's  real  estate,  or  any  and  what  parts  thereof,  at  the  time  of  his 
death,  and  whether  any  and  what  incumbrances  have  since  been 
created  thereon ;  and  whether  any  and  which  of  the  incumbrances, 
if  any,  affecting  the  said  estates  at  the  death  of  the  testator  or  since 
created,  are  now  subsisting. — Earle  v.  Wdls,  V.-C.  W.,  24  March, 
1860,  A.  765. 

3.  Inquiry  as  to  Charges,  and  by  whom,  and  if  paid  off,  how. 

1.  An  inquiry  what  mortgages  &c.  [incumbrances]  created  upon 
any  part  of  the  testator's  real  estate  in  his  lifetime  were  subsisting 
at  the  time  of  his  death,  and  what,  if  any,  mortgages  &c.  have  been 
made  by  the  Deita  [trustees]  in  pursuance  of  or  by  virtue  of  his  will, 
and  whether  the  same  have  been  properly  made,  and  whether  any  and 
what  sums  are  now  due  and  owing  in  respect  of  any  such  mortgages 
&c.  respectively,  and  in  whom  the  same  are  now  vested  respectively, 
and  what  mortgages  &c.  on  the  testator's  real  estate  have  been  wholly 
or  in  part  paid  off  by  the  said  Defts,  out  of  the  rents  and  profits  of  the 
said  estates,  or  out  of  any  and  what  other  fund.— See  Jenkinson  v. 
Mahin,  V.-C.  S.,  15  March,  1856,  A.  821. 

For  inquiry  what  incumbrances  were  subsisting  at  the  testator's  death, 
and  if  any  had  been  created  since,  and  whether  the  trustees  joined  in 
creating  them,  see  Strange  v.  Hawkes,  V.-C.  K.  B.,  17  Jan.  1849,  B.  468, 
Form  5,  p.  1487, 

4.  Inquiry  as  to  Agreement  for  Mortgage. 

1.  An  inquiry  when,  and  for  what  purposes,  and  under  what 
circumstances,  the  deposit  of  the  deeds  and  documents  of  title  in  the 
pleadings  mentioned  was  made,  and  with  whom,  and  by  whom,  and  if 
the  same  was  made  under  any  and  what  agreement  or  agreements, 
whether  any  such  agreement  or  agreements  was  or  were  fulfilled  ;  and 
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if  not,  in  what  respect,  and  under  what  circumstances,  such  agree- 
ment or  agreements  was  or  were  not  fulfilled  ;  2.  An  inquiry  whether 
any  and  which  of  the  terms  of  such  agreement  or  agreements,  and 
the  breach  or  breaches  of  such  agreement  or  agreements,  if  any,  was 
or  were  ever,  and  if  ever,  when,  waived,  and  by  whom ;  3.  An 
inquiry  who  now  claims  or  claim  under  and  by  virtue  of  such  deposit, 
and  by  what  means.— See  Douglas  v.  D.,  V.-C.  K.  B.,  11  Dec.  1844, 
A.  953. 


5.  Directions  to  apportion  Purchase-money — Part  of  the  Estates 

being  subject  to  distinct  Mortgages. 

And  in  case  the  estates  comprised  in  diSerent  mortgages,  the 
mortgagees  having  consented  to  the  sale,  shall  be  sold  in  one  lot, 
Order  that  the  purchase-money  be  apportioned  between  the  several 
estates  according  to  their  respective  values. — Gibson  v.  Styles,  L.  C, 
18  July,  1741,  A.  549  ;  and  see  Birkhead  v.  Manaton,  L.  C,  25  Jan. 
1748,  A.  308 ;  2  Vez.  571 ;  Lodge  v.  Pritchard,  L.  JJ.,  20  March, 
1860,  B.  964. 

6.  Inquiry  as  to  Mortgages  subject  to  Agreement  not  to  be  paid  off. 

1.  An  inquiry  what  mortgages  and  incumbrances  affect  the 
testator's  real  estate,  or  any  and  what  parts  thereof,  and  whether 
any  and  which  of  such  mortgages  and  incumbrances  are  subject  to 
any  and  what  agreements  or  conditions  which  prevent  the  mort- 
gaged estates,  or  any  and  which  of  them,  from  being  redeemed  before 
the  expiration  of  any  and  what  period  without  the  consent  of  the 
mortgagees  or  incumbrancers  respectively,  and  if  so,  whether  such 
mortgagees  or  incumbrancers  are  willing  to  concur  in  the  sale  of  the 
said  estates,  or  any  and  which  of  them  and  upon  any  and  what  terms, 
and  if  not,  whether  it  will  be  expedient  that  the  equity  of  redemption 
of  the  testator  in  the  mortgaged  hereditaments,  or  any  of  them,  or 
any  other  mortgaged  hereditaments  of  the  testator,  should  be  sold. 
—Frinnehj  v.  Latchford,  M.  K.,  8  May,  1875,  A.  808. 

7.  Inquiry  whether  Intestate's  Estate  liable  for  Stipend  of  a  Clergy- 

man, and  what  Provision  should  be  made. 

1.  An  inquiry  whether  the  estate  of  the  intestate  is  liable  to  pay 
any  and  what  stipend,  or  other  payment,  to  the  clergyman  of  the 
chapelry  at  G —  ;  or  whether  it  is  fit  and  proper  that  any  and  what 
stipend,  or  other  payment,  should  be  made  to  C.  in  respect  of  the 
services  rendered  by  him  in  performing  the  ministerial  duties  of  the 
chapelry  since  he  was  appointed  thereto,  and  whether  any  and  what 
arrangement  ought  to  be  made  with  C,  or  with  any  other  person,  to 
continue  to  perform  the  ministerial  duties  of  the  said  chapelry,  and 
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by  whom,  and  out  of  what  fund,  any  stipend  or  other  payment  in 
respect  thereof  ought  to  be  borne  and  paid. — Langton  v.  Burton, 
V.-C.  K.  B.,  17  Feb.  1851,  B.  482. 


Section  XI. — Personal  Estate  exonerated. 

1.  Direction  to  distinguish  Specific  Effects  first  liable  under  the  Will, 
and  for  Sale  hy  the  Executors. 

{After  account  of  personal  estate]  And  in  taking  such  account. 
It  is  ordered  that  such  parts  of  the  testator's  personal  estate  as 
consisted  of  &c.,  at  the  time  of  his  death,  be  distinguished  from  his 
other  personal  estate  ;  And  it  is  ordered  that  the  following  inquiry 
be  made,  that  is  to  say,  2.  An  inquiry  what  are  the  particulars  and 
value  of  the  said  &c.,  and  whether  the  same,  or  any  part  thereof, 
have  or  hath  been  sold  and  disposed  of,  and  by  whom,  and  whether 
the  same,  or  any  and  what  part  thereof,  now  remain  or  remains 
undisposed  of ;  And  it  is  ordered  that  such  parts  thereof  as  are 
unsold  be  sold  by  the  Defts,  the  exors  of  the  testator ;  And  it  is 
ordered  that  the  Defts  do  account  for  the  money  already  arisen 
and  which  shall  arise  by  or  from  the  said  specific  efiects  ;  And  it  is 
ordered  that  the  money  to  arise  by  sale  of  the  said  specific  efiects 
be  applied  in  the  first  place  in  payment  of  the  testator's  debts  and 
funeral  expenses  in  a  due  course  of  admon ;  And  it  is  ordered  that 
the  testator's  personal  estate,  exclusive  of  the  money  arisen  or  to 
arise  by  such  sale,  be  applied  in  payment  of  his  debts  remaining  due, 
in  case  the  money  arisen  or  to  arise  by  such  sale  shall  not  be  suflicient 
to  pay  the  whole,  and  in  payment  of  his  legacies  in  a  course  of  admon. 

For  notes  as  to  what  is  required  to  exonerate  the  personal  estate  from  its 
primary  liability  to  discharge  all  the  testator's  debts,  see  notes  to  Sect.  XI. 
inf.  p.  1474. 


2.  Debt  declared  payable  out  of  Residue  in  exoneration  of  Property 
specifically  given. 

Declaee  that  the  debt  due  by  the  testator  at  his  death  to  his 
bankers,  the  London  and  South  Western  Bank,  Limited,  and  secured 
by  three  indentures,  dated  respectively  &c.,  and  by  the  deposit  of 
deeds  and  documents  therein  referred  to,  and  the  interest  thereon, 
is,  as  between  the  various  parties  beneficially  interested  under  the 
testator's  will,  primarily  payable  out  of  the  residuary  real  and 
personal  estate,  in  exoneration  of  the  property  specifically  devised 
and  bequeathed  to  E.  F. — Re  Nevill,  Robinson  v.  N.,  Kay,  J.,  3  June, 
1890,  B.  762  ;  S.  0.,  59  L.  J.  Ch.  511. 
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3.  Behts  and  Legacies  apportioned  between  Pure  and  Impure 
Personalty. 

Declare  that  the  debts  and  funeral  and  testamentary  expenses 
of  the  testatrix  X.,  and  the  legacies  bequeathed  by  her  will  and  the 
duties  thereon,  and  the  costs  hereinafter  directed  to  be  taxed  and  paid, 
ought  to  be  apportioned  between  the  pure  and  impure  personalty 
of  the  testatrix ;  and  that  for  the  purpose  of  such  apportionment 
the  proceeds  of  sale  of  the  testatrix's  leasehold  property,  in  the  will 
called  ground  rents,  ought  to  be  treated  as  impure  personalty,  and 
that,  first,  the  proceeds  of  sale  of  the  testatrix's  dwelling  house  in 
Chertsey,  and,  secondly,  the  proceeds  of  sale  of  the  testatrix's  said 
leasehold  property,  ought  to  be  applied,  so  far  as  the  same  will 
extend,  in  payment  of  the  amount  of  the  said  debts,  expenses, 
duties  and  costs  which  shall  be  apportioned  in  respect  of  the  testa- 
trix's pure  personalty,  and  that  the  residue  of  the  amount  so  appor- 
tioned in  respect  of  the  pure  personalty,  and  also  the  legacy  duty 
payable  in  respect  of  the  residue  of  the  pure  personalty,  ought  to 
be  borne  by  such  pure  personalty,  and  that  the  amount  apportioned 
in  respect  of  the  testatrix's  impure  personalty  ought  to  be  borne  by 
such  impure  personalty. — Kilford  v.  Blaney,  C.  A.,  23  Nov.  1885, 
A.  1694  :  S.  C,  31  Ch.  D.  56,  C.  A.,  inf.  p.  1476. 

NOTES. 
INCUMBRANCES   CBEATED  BBEOEE   THE   TESTATOe's  DECEASE. 

Exoneration  The  personal  estate  being  the  primary  fund  for  payment  of  debts,  the 
of  realty.  heir  or  devisee  of  a  deceased  mortgagor  was  formerly  entitled  to  have  the 
mortgage  debt  (unless  it  was  one  not  created,  nor  subsequently  adopted, 
by  the  ancestor  or  testator  as  his  own  proper  debt :  see  Wills.  Exors. 
10th  ed.  1320)  satisfied  out  of  the  personalty,  unless  it  was  exonerated  by 
express  words  (as  in  Morrow  v.  JBiish,  1  Cox,  185),  or  by  implication  ( Webb  v. 
Jones,  2  Bro.  C.  C.  60 ;  1  Cox,  245 ;  Bateman  v.  Earl  Roden,  1  J.  &  Lat. 
356),  showing  a  plain  intention  to  exonerate  it  {Duke  of  Ancaster  v.  Mayer, 
1  Bro.  C.  C.  454, 462,  463  ;  1  L.  Ca.  Eq.  1) ;  and  the  intention  could  not  be 
proved  by  parol  evidence  :  Stephenson  v.  HeatJicote,  1  Ed.  38. 

In  a  similar  maimer,  the  personalty  was  the  first  fund  for  paying  ofi  a 
vendor's  lien  for  unpaid  purchase-money :  Emuss  v.  Smith,  2  D.  &  S.  722  ; 
or  an  annuity  charged  on  the  land  purchased,  with  a  covenant  for  payment : 
Yonge  v.  Furse,  20  Beav.  380. 
Exoneration  But  in  order  to  discharge  the  personal  estate  from  this  primary  liabUity 
of  personalty,  a  mere  charge  or  trust,  "  however  anxious  "  for  payment  of  the  general 
debts  out  of  the  realty,  has  been  held  not  to  be  sufficient :  Tait  v.  Lord 
Northwick,  4  Ves.  816 ;  Stephenson  v.  Heathcote,  sup. ;  though  (semik) 
contained  in  a  deed  anterior  to  the  will,  and  referred  to  in  the  will :  Trott  v. 
Buchanan,  28  Ch.  D.  446  ;  an  intention  to  discharge  the  personalty,  as  well 
as  to  charge  the  realty  being  required :  Bootle  v.  Blundell,  1  Mer.  193,  220 ; 
Kilford  V.  Blaney,  31  Ch.  D.  61,  C.  A.  (secus,  where  particular  debts  were 
charged:  ifarecoaiv,  466e^,  11  Ves.  179, 184  ;  Bateman  v.  Earl  Boden,  sup.); 
nor  a  charge  on  the  personalty  of  certain  specified  debts :  Watson  v.  Brick- 
wood,  9  Ves.  447  ;  but  see  2  Spence,  342  ;  or  some  of  the  legacies  :  Brydges 
V.  Phillips,  6  Ves.  567  ;  nor  the  creation  of  a  term  of  years  for  raising  them 
out  of  the  realty :  Tower  v.  Lord  Rous,  18  Ves.  132  ;  nor  the  devise  of  the 
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mortgaged  property,  "  subject  to  "  the  mortgage :  Johnson  v.  Child,  4 
Ha.  94 ;  Wythe  v.  Henniker,  2  My.  &  K.  635,  644 ;  nor  a  direction  that 
the  mortgage  on  one  house  out  of  several  mortgaged  houses  should  be  paid 
off:  BeBulhCattyY.  B.,  4:9  Jj.  1.592;  31  W.  E.  852. 

For  the  law  as  to  what  exonerates  the  personalty,  see  2  Jarm.  W.  2056  et 
seq. ;  Forrest  v.  Prescott,  10  Eq.  545  ;  Powell  v.  Biley,  12  Eq.  175  ;  Allan  v. 
Oott,  7  Ch.  439  ;  Be  Banks,  [1905]  1  Ch.  547  ;  and  as  to  what  constitutes 
a  charge  on  corpus,  see  Be  Oreen,  Baldock  v.  (?.,  40  Ch.  D.  610,  adopting 
Tewart  v.  Lawson,  18  Eq.  490. 

A  direction  to  pay  "  all  my  just  debts  "  out  of  the  residue  included  a  debt 
subsequently  incurred  on  the  security  of  land  in  Scotland,  which  passed 
under  a  Scotch  wiU,  and  was  therefore  entitled  to  be  exonerated :  Maxwell 
V.  M.,  L.  R,  4  H.  L.  506. 

An  express  exemption  of  the  personal  estate  from  payment  of  debts,  and 
a  charge  of  debts,  "  and  the  costs  and  charges  of  proving  my  will,"  on 
realty  did  not  exempt  the  personalty  from  costs  of  admon  suit :  Stringer  v. 
Harper,  26  Beav.  585 ;  but  see  Miles  v.  Harrison,  and  other  cases,  sup. 
pp.  1308,  1366. 

An  heir  paying  movable  debts  from  ancestor's  realty  in  Scotland,  being 
entitled,  lege  loci,  to  be  recouped  from  the  personalty^  can  enforce  the  right 
here  :  E.  Winchelsea  v.  Garetty,  2  Ke.  293  ;  Harrison  v.  H.  8  Ch.  342  ;  but 
an  heir  buying  up  charges  on  descended  estates  is  not  entitled,  as  against 
creditors,  to  more  than  he  paid :  Lancaster  v.  Evors,  10  Beav.  154,  165  ; 
and  as  to  the  right  of  the  wife's  estate  to  be  recouped  sums  raised  by  mort- 
gage of  her  property  for  the  benefit  of  the  husband,  see  E.  Huntingdon  v. 
Gs.  H.,  1  L.  C.  Eq.  733  ;  6th  ed.  1147. 

The  primary  liabihty  of  the  personalty  to  pay  mortgages  was  subject  to  Right  of 
this,  that  if  the  personalty  was  insufficient  to  pay  the  specific  or  pecuniary  legatees, 
legatees,  they  could  go  against  the  mortgaged  estate,  whether  devised  or 
descended,  to  the  extent  to  which  the  mortgage  had  been  paid  out  of  the 
personal  estate :  Wythe  v.  Henniker,  2  My.  &  K.  635,  644 ;  Johnson  v. 
Child,  4  Ha.  94  ;  Forrester  v.  Lord  Leigh,  Amb.  171 ;  Be  Smith,  S.  v.  S., 
[1899]  1  Ch.  365  ;  referring  to  Lutkins  v.  Leigh,  Cas.  t.  Tal.  53,  and  following 
Porcher  v.  Wilson,  14  W.  R.  1011 ;  and  see  O'Neal  v.  Mead,  Tipping  v.  T., 

1  P.  Wms.  693,  729 ;  Davis  v.  Gardiner,  Bider  v.  Wager,  2  P.  Wms.  190, 
335  ;  but  see  Davies  v.  Bush,  4  Bh.  N.  S.  305  ;  and  this  general  rule  in 
favour  of  pecuniary  legatees  will  not  be  excluded  by  a  provision  in  the  will 
negativing  the  application  of  the  Real  Estate  Charges  Acts  (v.  inf.  p.  1476) 
by  directing  that  devisees  are  to  take  "freed  and  discharged  from  any 
mortgages  "  :  Be  Smith,  S.  v.  S.,  [1899]  1  Ch.  365. 

This  right  of  the  legatees  applied  to  lien  for  unpaid  purchase-money  of 
land  descended :  Trimmer  v.  Bayne,  9  Ves.  209  ;  4  Russ.  339,  n. ;  Sproule 
V.  Prior,  8  Sim.  189  ;  but  not  where  it  was  devised :    Wythe  v.  Henniker, 

2  My.  &  K.  635,  645,  646  ;  Wms.  Exors.  1317,  1318  ;  but  see  contra,  Lmd 
Lilford  V.  Powys  Keck,  1  Eq.  347. 

It  also  applied  to  lien  on  land  for  trust  money  misapplied :  Birds  v. 
Askey,  24  Beav.  618. 

If  both  devised  and  mortgaged  estates  were  charged  with  the  payment  of  Devised  and 
debts,  each  was  to  contribute  to  the  mortgage :    Carter  v.  Barnardiston,  mortgaged 
1  P.  Wms.  505  ;  Irvin  v.  Ironmonger,  and  cases  infra.  estates 

Where  mortgages  were  not  to  be  paid  out  of  the  personalty,  but  to  remain  j  f^?  '^ 
charged  on  the  estates  till  discharged  by  the  devisees  for  life,  the  rents  and  ^  ^ 
profits  were  applied  to  pay  capital  and  interest,  in  exoneration  of  descended 
estates,  and  of  personalty,  even  in  favour  of  next  of  kin :  Milnes  v.  Slater, 
8  Ves.  295.  And  see  Smith  v.  Moreton,  37  L.  J.  Ch.  6,  that,  independently 
of  the  statute  [v.  inf.  p.  1476)  the  personal  estate  may  be  exonerated  by  an 
antecedent  grant  of  an  estate  in  Scotland  to  the  devisee  burdened  with 
payment  of  a  mortgage  debt  on  the  devised  property  (in  England). 

Serrible,  in  an  admon  suit,  a  mortgage  for  years,  of  which  the  equity  of 
redemption  is  statute-barred,  is  deemed  leasehold  of  the  mortgagee :  Hearn 
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V.  Wells,  1  Col.  323  ;  and  so  a  building  lease  bought  up  by  the  owner  of  the 
foe  and  assigned  to  a  trustee  for  him  and  his  exors :  Gunier  v.  O.,  23  Beav. 
571. 

A  creditor  having  proved  his  debt,  and  having  leave  to  amend  to  show  an 
alleged  charge,  and  not  having  done  so,  his  exor  could  not  set  up  a  claim  to 
the  charge  nine  years  afterwards :  Cattell  v.  Simons,  8  Beav.  243. 

To  create  a  charge  by  covenant,  it  must  refer  to  particular  property,  or 
property  must  be  acquired  with  the  intent  to  perform  the  covenant :  Cs. 
Mornington  y.  Keane,  2  D.  &  J.  292,  318  ;  but  in  Montagu  v.  Sandwich,  32 
Ch.  D.  525,  C.  A.,  a  covenant  specially  framed  was  held  to  constitute  a 
charge  upon  all  the  real  estate  of  which  the  covenantor  died  seised ;  and 
as  to  a  covenant  to  purchase  land,  see  Barham  v.  E.  Clarendon,  1  Y.  & 
C.  C.  688  ;  10  Ha.  126. 

An  equal  investment  in  the  purchase  of  an  estate,  without  more,  makes  a 
joint  tenancy :  Rigden  v.  Vallier,  3  Atk.  731, 735  ;  secus,  as  to  a  mortgage : 
Robinson  v.  Preston,  4  K.  &  J.  505,  510,  515  ;  although  the  deed  contains  a 
joint  account  clause:  Be  Jackson,  Smith  v.  Sibthorpe,  34  Ch.  D.  732 ;  or 
where  the  contributions  are  unequal :  Lake  v.  Oibson,  1  Eq.  Ca.  Ab.  290, 
291 ;  Bigden  v.  Vallier,  sup. 

An  estate  settled,  subject  to  a  mortgage  by  the  settlor,  was  held  the 
primary  fund  to  pay  it :  Ly-Langdale  v.  Briggs,  8  D.  M.  &  G.  391  ;  2  Jur. 
N.  S.  982  ;   3  Sm.  &  G.  255. 

Where  freeholds  and  leaseholds  are  separately  mortgaged  to  secure  the 
same  debt,  the  mortgage  of  the  leaseholds  being  expressed  to  be  "  collateral ' ' 
(not  secondary)  to  the  other,  the  debt  must  bo  borne  rateably  by  the  heir- 
at-law  and  next  of  kin  of  the  intestate  mortgagor :  Be  Athill,  A.  v.  A.,  16 
Ch.  D.  211,  C.  A. 

A  direction  to  exonerate  general  personal  estate  out  of  a  specific  fund  of 
personalty  will  not  ensure  for  the  benefit  of  persons  who  take  by  reason  of 
lapse :  Kilford  v.  Blaney,  31  Ch.  D.  56,  C.  A. ;  not  following  Brovme  v. 
Oroombridge,  4  Mad.  495. 

Where  a  gift  of  land  to  A.,  on  condition  that  he  released  a  debt  owing  to 
him,  failed  by  reason  of  lapse,  the  land  in  the  hands  of  the  heir  was 
nevertheless  liable  to  discharge  the  debt :  Re  Kirk,  K.  v.  K.,  21  Ch.  D, 
431,  C.  A. 

The  rule  that  a  charge  of  debts  on  real  estate  does  not  of  itself  exonerate 
personal  estate  applies  where  a  testator  by  deed  creates  a  charge  for  pay- 
ment of  debts  after  his  death ;  but  no  such  rule  applies  where  specific 
personal  estate  is  by  the  deed  similarly  charged,  but  in  such  a  case  the 
specific  personal  estate  wiU  be  the  primary  fund :  Trott  v.  Buchanan,  28 
Ch.  D.  446 ;  explaining  French  v.  Chichester,  2  Vern.  568  ;  3  Bro.  P.  C. 
16,  2nd  ed. 

And  as  to  proof  by  mortgagees,  as  creditors,  for  such  part  of  the  mortgage 
money  as  is  not  realized  by  their  securities,  v.  sup.  pp.  1407  et  seq. 


EXONERATION  OF  PBESONAL  ESTATE  FKOM  PEIMABY  LIABILITY  TO  PAY 
MOETGAQE  DEBTS — ^EEAL  ESTATE  CHARGES  ACTS,  17  &  18  V.  C.  113, 
AND  StTBSEQTJENT  ACTS. 

Locke  King's  The  law  in  this  respect  as  to  mortgage  debts  was  altered  by  the  Real 
Act,  1854.  Estate  Charges  Act,  1854  (17  &  18  V.  c.  113),  commonly  known  as  Locke 
King's  Act,  which  provides  that  when  any  person  shall,  after  the  31st  Dec. 
1854,  "  die  seised  of  or  entitled  to  any  estate  or  interest  in  any  land  or  other 
hereditaments  "  at  the  time  of  his  death  charged  with  any  mortgage,  and 
"  shall  not  by  his  will,  deed,  or  other  document  have  signified  any  contrary 
or  other  intention,"  the  heir  or  devisee  "  shall  not  be  entitled  to  have  the 
mortgage  debt  discharged  out  of  the  personal  estate  or  any  other  real  estate 
of  such  person  ;  but  the  land  or  hereditaments  so  charged  shall,  as  between 
the  different  persons  claiming  through  or  under  the  deceased  person,  be 
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primarily  liable  t.o  the  payment  of  all  mortgage  debts  witli  which  the  same 
shall  bo  charged,  every  part  thereof,  according  to  its  value,  bearing  a  pro- 
portionate part  of  the  mortgage  debts  charged  on  the  whole  thereof,"  with 
a  proviso  that  the  rights  of  any  person  claiming  under  or  by  virtue  of  any 
will,  deed,  or  other  document  already  made,  or  to  be  made  before  the  1st 
Jan.  1855,  are  not  to  be  affected. 

The  Act  applies  to  an  intestacy  happening  since  1856,  though  the  mort- 
gage was  made  before  :  Piper  v.  P.,  1  J.  &  H.  91 ;  or  happening  by  lapse 
under  a  will  made  before  :  Nelson  v.  Page,  7  Eq.  25  ;  but  not  to  a  will  made 
before  the  Act  came  into  operation,  though  the  testator  republished  it  after : 
Bolfe  V.  Perry,  3  D.  J.  &  S.  481. 

The  Act  applies  to  copyholds :  Piper  v.  P.,  1  J.  &  H.  91  ;  and  to  an 
equitable  mortgage  by  deposit  of  title  deeds :  Pembroke  v.  Friend,  1  J. 
&  H.  132  ;  Coleby  v.  C,  2  Eq.  803  ;  but  did  not  to  leaseholds  for  years  : 
Solomon  v.  8.,  12  W.  R.  640  ;  33  L.  J.  Ch.  473  ;  10  Jur.  N.  S.  331  ;  10  L.  T. 
54  ;  Be  Wormsley, Hillv.  W., 4 Ch.  D.  665 ;  QallY.  Fenwich, 43 L.  J.  Ch.  178 ; 
nor,  semhle,  to  land  given  on  trust  for  conversion  :  Lewis  v.  L.,  13  Eq. 
218  ;  nor  to  a  share  to  which  the  testator  was  entitled  under  a  settlement 
of  land  on  trusts  for  conversion  :  S.  0.  And  only  to  specified  charges  on 
specified  property,  not  to  a  general  charge  of  debts  on  the  realty  by  the 
will :  Hepworth  v.  Hill,  30  Beav.  476.  Now  by  the  Real  Estate  Charges 
Act,  1877  (40  &  41  V.  u.  34,  g.  v.  inf.),  the  Act  has  been  extended  to 
"  any  land  or  hereditaments  of  whatever  tenure." 

The  Act  does  not  apply  to  the  case  of  a  charge  created  by  one  partner  on  Partnership 
his  separate  real  estate  to  secure  a  debt  of  the  partnership,  when  at  the  debt, 
time  of  his  death  the  partnership  assets  are  sufficient  to  answer  all  the  debts 
of  the  part.nership  :  Be  Bitson,  B.  v.  B.,  [1899]  1  Ch.  128,  C.  A. ;  [1898]  1 
Ch.  667. 

Where  real  and  personal  estate  are  comprised  in  the  same  mortgage,  the  Realty  and 
debt  must  be  borne  rateably,  and  the  real  estate  is  not  primarily  liable  personalty  in 
under  Locke  King's  Act :    Trestrail  v.  Mason,  7  Ch.  D.  666 ;    and  see  same  mort- 
Leonino  v.  L.,  10  Ch.  D.  460 ;  not  following  Lipscomb  v.  L.,  7  Eq.  501 ;  or  S^-S^- 
De  Bochefort  v.  Dawes,  12  Eq.  640 ;  so  as  to  real  and  leasehold  properties 
mortgaged  to  secure  the  same  debt :   Be  Athill,  A.  v.  A.,  16  Ch.  D.  211, 
C.  A. ;    but  there  was  no  question  of  contribution  where  the  subsidiary 
security  consisted  of  a  right  to  prevent  the  transfer  of  shares  until  payment, 
but  without  giving  the  creditor  a  lien  on  the  shares  :  Be  Dunlop,  D.  v.  D., 
21  Ch.  D.  583,  C.  A. 

The  Act  was  held  not  to  apply  to  a  vendor's  lien  for  unpaid  purchase-  Vendor'a 
money  :  Hood  v.  H.,  3  Jur.  N.  S.  684 ;  6  W.  R.  747  ;  26  L.  J.  Ch.  616  ;  lien. 
Barnwell  v.  Iremonger,  1  Dr.  &  S.  256,  260  ;  Day  v.  D.,  14  W.  R.  261  ;  13 
L.  T.  626 ;  but  does  so  now  under  the  Real  Estate  Charges  Act,  1867 
(30  &  31  V.  c.  69),  s.  2,  extending  it,  in  the  case  of  persons  dying  after  31 
Dec.  1867,  to  "any  lien  for  unpaid  purchase-money  upon  any  lands  or 
hereditaments  purchased  by  a  testator."  So  that  if  the  vendor  dies  before 
completion,  the  land  will  be  subject  to  the  repayment  to  the  executor  of 
the  purchase-money  paid  by  him :  Be  Cochrofi,  Broadbent  v.  Oroves,  24 
Ch.  D.  94  ;  and  see  Be  Kidd,  Brooman  v.  Withall,  [1894]  3  Ch.  568. 

This  did  not  apply  to  intestates'  estates  :  Harding  v.  //.,  13  Eq.  493  ; 
Hudson  V.  Coolc,  13  Eq.  417.  But  has  now  been  extended  to  them  by  the 
Real  Estate  Charges  Act,  1877  (40  &  41  V.  c.  34,  inf.). 

General  directions  for  payment  of  the  debts  (Pembroohe  v.  Friend,  1  J.  &  Contrary 
H.  132),  or  for  their  payment  by  the  exors  ( Woolstencroft  v.W.,2  D.  F.  &  J.  intention. 
347),  or  "  out  of  my  estate  "  {Brownson  v.  Lavrrence,  6  Eq.  1),  were  held  not 
to  show  any  contrary  intention ;  and  see  Oreated  v.  0.,  26  Beav.  621  ; 
Bowson  V.  Harrison,  31  Beav.  207  ;  Lewis  v.  £.,  13  Eq.  218,  on  the  same 
side.  The  opposite  decisions  are  Eno  v.  Tatham,  4  GifE.  181 ;  3  D.  J.  &  S. 
443  ;  Moore  r.  M.,  1  D.  J.  &  S.  602  ;  Mellish  v.  Vallins,  2  J.  &  H.  194 ; 
Stone  V.  Parker,  1  Dr.  &  S.  212 ;  and  see  Maxwell  v.  Hyslop,  4  Eq.  407  ; 
4  H.  L.  506,  et  inf.  ;  Allen  v.  A.,  30  Beav.  396. 
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Judgment 
debt. 


Where  the  owner  of  two  estates,  A.  and  B.,  directs  that  a  mortgage  debt 
on  A.  shall  be  paid  out  of  the  proceeds  of  sale  of  B.,  A.  is  only  exonerated  to 
the  extent  of  those  proceeds  of  sale,  and  no  "  general  contrary  intention  " 
is  shown  :  Re  Birch,  [1909]  1  Oh.  787. 

By  the  30  &  31  V.  c.  69,  s.  1,  it  was  enacted  that,  in  construing  the  will  of 
any  person  dying  after  31  Dec.  1867,  "  a  general  direction  that  the  debts  or 
all  the  debts  of  the  testator  shall  be  paid  out  of  his  personal  estate  shall  not 
be  deemed  a  declaration  "  of  a  contrary  intention  within  Locke  King's  Act 
of  1854.  As  to  the  effect  and  operation  of  this  Act,  see  Oall  v.  Fenwick,  43 
L.  J.  Oh.  178  ;  29  L.  T.  822  ;  22  W.  R.  211 ;  Ee  Newmarch,  N.  v.  Storr, 
9  Oh.  D.  12  ;  Elliott  v.  Dearsley,  16  Oh.  D.  322,  C.  A. ;  Be  Hooper,  Ashford  v. 
Brooke,  1892,  W.  N.  161,  where  a  direction  that  a  specified  fund  should  be 
applied  in  payment  of ' '  all  and  every  liability  which  the  testator  might  have 
incurred  during  life,  or  that  might  remain  unpaid  at  his  death,"  was  held 
not  to  indicate  a  contrary  intention. 

In  Newman  v.  Wilson  (No.  1),  31  Beav.  33,  the  provision  of  a  mixed 
residue  of  real  and  personal  estate  for  payment  of  debts  was  held  sufficient 
to  exonerate  a  specifically  devised  estate.  And  in  Be  Fleck,  Colston  v. 
Bdberts,  37  Ch.  D.  677,  a  direction  for  payment  of  trade  and  private  debts 
out  of  dififerent  parts  of  the  testator's  personal  estate  was  held  sufficient 
to  exonerate  devised  realty  from  an  equitable  mortgage  to  bankers  effected 
subsequently  to  the  will ;  and  see  Be  Nevill,  Robinson  v.  N.,  59  L.  J.  Ch. 
511  ;  62  L.  T.  864 ;  1890,  W.  N.  125. 

The  owner  of  two  estates,  A.  and  B.,  subject  to  one  mortgage,  does  not  by 
specifically  devising  A.,  and  leaving  B.  to  pass  in  the  residue,  signify  any 
"  contrary  or  other  intention  "  within  Locke  King's  Act  of  1854,  so  as  to 
make  B.  primarily  liable  for  the  mortgage  :  Be  Smith,  Hannington  v.  True, 
33  Ch.  D.  195  ;  Oibbins  v.  Eyden,  7  Eq.  371 ;  Sackville  v.  Smyth,  17  Eq. 
153  (not  following  Brownson  v.  Lawrance,  6  Eq.  1).  And  a  direction  to  the 
testator's  exors  to  pay  all  his  just  debts,  funeral  and  testamentary  expenses, 
out  of  his  personal  estate,  in  exoneration  of  his  real  estate,  was  not 
sufficient :  Re  Rossiter,  R.  v.  B.,  13  Ch.  D.  355  ;  but  a  direction  to  pay  all 
debts  "except  mortgage  debts,  if  any,  on  Blackacre"  out  of  residue, 
shows  a  sufficient  contrary  intention  :  Re  Valpy,  [1906]  1  Ch.  531. 

The  "  contrary  intention,"  so  as  to  exclude  the  Act,  must  be  signified,  not 
guessed  at,  by  the  Court :  Ooote  v.  Lowndes,  10  Eq.  376 ;  and  must  be 
collected  from  the  whole  will :  Rolfe  v.  Perry,  3  D.  J.  &  S.  481,  486 ;  and 
for  a  case  in  which  there  was  held  to  be  sufficient  evidence  of  a  "  contrary 
intention  "  upon  the  will  and  subsequent  deeds,  see  Re  Campbell,  C.  v.  C, 
[1893]  2  Ch.  206. 

And  now  by  40  &  41  V.  c.  34,  after  extending  the  two  prior  Acts  to  "  any 
testator  or  intestate  dying  after  31  Dec.  1877,  seised  or  possessed  of  or 
entitled  to  any  land  or  hereditaments  of  whatever  tenure  which  shall  at  the 
time  of  his  death  be  charged  with  the  payment  of  any  sum  or  sums  of  money 
by  way  of  mortgage  or  any  other  equitable  charge,  including  any  lien  for 
unpaid  purchase-money,"  it  is  enacted  that  "  the  devisee  or  legatee  or  heir, 
shall  not  be  entitled  to  have  such  sum  or  sums  discharged  or  satisfied  out  of 
any  other  estate  of  the  testator  or  intestate  unless  (in  the  case  of  a  testator) 
he  shall,  within  the  meaning  of  the  said  Acts,  have  signified  a  contrary 
intention,  and  such  contrary  intention  shall  not  be  deemed  to  be  signified 
by  a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of  residuary 
real  and  personal  estate,  or  residuary  j'eal  estate."  And  the  effect  of  this 
enactment  is  to  extend  17  &  18  V.  c.  113  to  leaseholds  :  Re  Kershaw,  Drake 
V.  K.,  37  Ch.  D.  674;  and  see  Re  Eraser,  [1904]  1  Ch.  726. 

But  where  a  testatrix  has  specifically  bequeathed  debentiires  to  a  legatee 
which  were  charged  by  way  of  mortgage  on  real  estate  and  had  incumbered 
them  to  secure  money,  it  was  held  that  the  charges  on  the  debentures 
must  be  paid  out  of  the  general  personal  estate  :  Re  Chantrell,  1907, 
W.  N.  213. 

Where  the  land  has  been  dehvered  in  execution,  a  judgment  debt  has 
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been  held  to  be  a  charge  within  the  Act :  Re  Anthony,  A.  v.  A.,  [1892]  1  Ch. 
450 ;  and  see  Nesbitt  v.  Lawder,  17  L.  R.  Ir.  53.  But  where  the  deceased 
judgment  debtor  was  a  tenant  in  tail  in  possession,  and  his  will  contained 
no  direction  exonerating  the  personalty,  the  Real  Estate  Charges  Acts  not 
being  appUcable,the  judgment  debt  was  not  chargeable  on  the  land  in  ex- 
oneration of  the  personalty :  Be  Anthony,  A.  v.  A.,  [1893]  3  Ch.  498, 
distinguishing  Jenkinson  v.  Harcourt,  Kay,  688. 

So,  too,  the  charge  imposed   by  the  Finance  Act,  1894,  s.  2,  sub-s.  1,  Charge 
is  a  charge  within  the  Act :    Re  Bowerman,  [1908]  2  Ch.  340.  imposed  by 

Finance  Act. 

INCUMBRANCES   CEEATED   BY  THE   EXECUTOR  OK  DEVISEE. 

An  exor  or  admor  may,  for  the  purposes  of  pa3dng  off  the  liabiUties  of  the  Power  to 
estate,  effect  a  sale  of  any  part  of  the  testator's  chattels  real  or  personal :  charge. 
Farhall  v.  F.,  7  Ch.  123  ;  or  a  pledge :  Berry  v.  Oibhons,  8  Ch.  747 ; 
Solomon  v.  Atlenborom/h,  [1911]  2  Ch.  159 ;  or  a  mortgage  with  power 
of  sale  to  a  building  society  :  Cruihshank  v.  Duffin,  13  Eq.  555  ; 
and  such  a  mortgage,  though  made  to  secure,  not  only  money  advanced 
and  interest  thereon,  but  also  moneys  becoming  due  from  the  exor  as 
a  shareholder,  may  be  good  as  against  the  beneficiaries  to  the  extent 
of  the  bond  fide  advance  :  Thome  v.  T.,  [1893]  3  Ch.  196 ;  Russell  v.  Plaice, 
18  Beav.  21 ;  and  the  purchaser  is  not  bound  to  see  to  the  appUcation  of  the 
purchase-money :  Wms.  Exors.  702  ;  Gray  v.  Johnstone,  L.  R.  3  H.  L.  1  ; 
Saxby  v.  Thomas,  64  L.  T.  65 ;  63  lb.  695 ;  but  an  admor  cannot  mortgage 
leaseholds  for  repairs  unless  the  testator  was  under  covenant  to  repair : 
Richetts  v.  Letois,  20  Ch.  D.  745. 

An  exor  who  has  mortgaged  his  testator's  estate  is  not  entitled,  by  com- 
mencing an  admon  action,  to  an  order  staying  proceedings  by  the  mort- 
gagee for  recovery  of  the  land :  Crowle  v.  Bussell,  4  C.  P.  D.  186. 

The  sale  or  mortgage  of  a  chattel,  though  specifically  bequeathed,  cannot  Chattel 
be  impeached :  Ewer  v.  Corbet,  2  P.  Wms.  148  ;  M'Leod  v.  Drummond,  17  specifically 
Ves.  152,  169  ;  bequeathed. 

Unless  the  purchaser  knew  that  all  the  debts  were  or  could  be  paid  without 
touching  the  property  dealt  with :  Ewer  v.  Corbet,  2  P.  Wms.  148  ;  M'Leod 
V.  Drummond,  17  Ves.  152,  170; 

Or,  by  collusion  with  the  exor,  bought  at  an  undervalue :  Scott  v.  Tyler, 
2  Dick.  724,  725  ;  2  Bro.  C.  C.  431,  438  ;  17  Ves.  166,  167  ; 

Or  was  a  party  to  an  intended  devastavit :  Crane  v.  Drake,  2  Vern.  616, 
where  part  of  the  consideration  was  a  debt  due  from  the  exor  personally  ; 
and  an  exor  cannot  now  dispose  of  his  testator's  property  as  "  security  for 
or  in  payment  or  satisfaction  of  his  own  debts  "  :   Sug.  V.  &  P.  668. 

And  a  judgment  or  order  for  admon,  without  any  injunction  or  appoint- 
ment of  a  receiver,  does  not  take  away  the  power  of  the  exor  to  deal  with 
the  assets :  Berry  v.  Gibbons,  8  Ch.  747. 

The  exor  may  in  a  similar  manner  deal  with  realty  devised  to  him  for  or  Realty, 
subject  to  the  payment  of  debts :   see  Corser  v.  Cartwright,  L.  R.  7  H.  L. 
731 ;  or  given  subject  to  the  payment  of  debts  by  him  :  see  Farhall  v.  F., 
7  Eq.  286 ;    7  Ch.  123 ;    but  this  power  does  not  extend  to  an  admor : 
Re  Clay  and  Tetley,  16  Ch.  D.  3,  C.  A. 

The  purchaser  or  mortgagee  is  not  bound  to  see  to  the  application  of  the 
money,  unless  he  has  notice  that  the  exor  intends  to  misapply  it :  Corser  v. 
Cartwright,  L.  R.  7  H.  L.  731 :  Elliot  v.  Merriman,  2  L.  C.  Eq.  7th  ed.  896. 
As  where  he  knows  that  all  the  debts  and  legacies  are  paid :  Ewer  v. 
Corbet,  2  P.  Wms.  148  et  sup. ;  Carlyon  v.  Trvscott,  23  W.  R.  302 ;  Re 
VerreWs  Contract,  [1903]  1  Ch.  65 ;  seous,  where  residuary  estate  has  not 
been  completely  reahzed  or  distributed  :  Solomon  v.  Attenborough,  [1911] 
2  Ch.  159. 

— or  must,  from  the  lapse  of  time  since  the  death,  be  presumed  to  know 
it :  Stroughill  v.  Anstey,  1  D.  M.  &  G.  635  ;  Burt  v.  Trueman,  6  Jur.  N.  S. 
721 ;  29  L.  J.  Ch.  902  ;  and,  as  a  general  rule,  by  analogy  to  the  period  of 
limitation  for  specialty  debts,  a  lapse  of  twenty  years  will,  as  to  real  estate 


1480 


Administration  of  Estates,     [chap.  xliv. 


Onus  of 
proving 
notice. 


Substituted 
land. 

Proceeds  of 
sale. 


Borrowing 
for  repairs. 


bo  suffioiont  to  put  the  purchaser  on  inquiry  :  Re  Tanqueray-Willaume  and 
Landau,  20  Ch.  D.  4G5,  C.  A. ;  Be  Molyneux  and  White,  13  L.  R.  Ir.  382  ; 
Be  Byan  and  Cavanagh,  17  L.  R.  Ir.  42  (modifying  the  earlier  eases :  see 
Forbes  v.  Peacock,  1  Ph.  717  ;  SaUn  v.  Heape,  27  Beav.  553  ;  Greetham  v. 
Colton,  34  Beav.  615 ;  Charlton  v.  E.  Durham,  4  Ch.  433  ;  Lewin,  565) ; 
but  this  rule  does  not  apply  to  the  case  of  an  exor  selling  the  leaseholds 
of  his  testator :  Be  Whistler,  35  Ch.  D.  561  ;  Be  Venn  and  Furze's  Contract, 
[1894]  2  Ch.  101  (explaining  Be  Molyneux  and  White,  sup.  ;  and  as  to  the 
real  estate  of  a  testator  dying  on  or  after  January  1,  1898,  see  the  Land 
Transfer  Act,  1897,  sup.  p.  1353  ;  Brickdale,  253,  276) ; 

— or  knows  of  the  intended  apphcation  for  unauthorized  purposes :  Eland 
V.  E.,4:  My.  &  C.  427  ;  Collinson  v.  Lister,  7  D.  M.  &  G.  634  (where  the 
money  was  raised  that  it  might  be' advanced  on  the  security  of  a  ship) ; 
Wathins  v.  Cheek,  2  S.  &  S.  199  (where  the  purpose  appeared  in  the  mortgage 
deed) ;  Walker  v.  Taylor,  4  L.  T.  845  ;  8  Jur.  N.  S.  681,  H.  L.  ;  or  for  the 
exor's  own  benefit :    Watkins  v.  Cheek,  sup. 

But  the  onus  is  on  the  person  impeaching  the  sale  or  mortgage  to  prove 
notice :  Corser  v.  Cartwright,  L.  R.  7  H.  L.  731 ;  the  purchaser  or  mortgagee 
need  make  no  inquiries :  Ih.  737  ;  Watkins  v.  Cheek,  2  S.  &  S.  199,  205  ; 
and  refusal  to  answer  such  inquiries  will  not  affect  the  title :  Forbes  v. 
Peacock,  1  Ph.  717. 

It  is  not  enough  that  nothing  was  stated  as  to  the  purpose  of  the  loan : 
Colyer  v.  Finch,  5  H.  C.  L.  923  ;  Corser  v.  Cartwright,  sup. ;  nor  that  the 
exor  gave  an  indemnity  against  the  debts  and  legacies,  or  against  the 
legacies  only  :  JoAmsoro  v.  jfferameH,  3, My.  &  K.  624  ;  nor  that  the  mortgage 
was  made  to  secure  previous  advances  to  the  exor,  not  shown  to  have  been 
for  his  personal  benefit :  Miles  v.  Durnford,  2  D.  M.  &  G.  641 ;  2  Sim.  N.  S. 
234  ;  and  see  M'Leod  v.  Drummond,  17  Ves.  152,  170 ;  nor  that  he  mort- 
gaged property  of  his  own  by  the  same  deed :  Barrow  v.  Griffith,  13  W.  R. 
41  ;   11  Jur.  N.  S.  6. 

A  mortgagee  with  such  notice  stands  as  a  creditor  so  far  as  the  money 
was  duly  applied :  Collinson  v.  Lister,  7  D.  M.  &  G.  634 ;  20  Beav.  356,  n.  ; 
Devaynes  v.  Bobinson,  24  Beav.  86,  97  ;  but  see  Farhall  v.  F.,  7  Ch.  123  ; 
Walker  v.  Taylor,  4  L.  T.  845  ;  8  Jur.  N.  S.  681. 

The  rule  in  favour  of  mortgagees  does  not  apply  as  to  land  which  is  to  be 
sold  to  pay  certain  specified  debts  :  Elliott  v.  Merriman,  2  Atk.  41  ;  Barn. 
Ch.  78 ;  1  L.  C.  Eq.  6th  Ed.  72  ;  2  L.  C.  Eq.  7th  Ed.  896 ;  nor  where 
legacies  alone  are  charged  (but  see  Bowling  v.  Hudson,  17  Beav.  248) ;  but 
it  does  apply  where  the  debts,  though  charged,  have  all  been  paid  at  the 
date  of  the  mortgage :  Johnson  v.  Kennett,  3  My.  &  K.  624,  630 ;  Eland 
Y.  E.,4:  My.  &  C.  420  ;  Horn  v.  H.,  2  S.  &  S.  448  ;  and  where  there  were 
no  debts  at  the  time  of  the  death :  Stroughill  v.  Anstey,  1  D.  M.  &  G.  635, 
652  ;  and  after  conveyance  by  the  trustee  to  a  devisee  reciting  debts  and 
legacies  paid :  Starry  v.  Walsh,  18  Beav.  559 ;  and  see  also  Re  Henson, 
[1908]  2  Ch.  356. 

The  rule  applies  to  land  which  has  become  subject  to  the  trusts  of 
the  will  in  substitution  for  other  land  sold  under  a  power :  Ball  v.  Harris, 
4  My.  &  C.  264. 

The  proceeds  of  land  mortgaged,  subject  to  the  legacies  charged  thereon, 
are,  of  course,  applicable  to  them  before  the  mortgage  debt,  and  the  amount 
of  them  is  general  assets :  Eland  y.E.,4:  My.  &  C.  420,  428,  430,  n. ;  and 
see  Bank  of  Ireland  v.  McCarthy,  [1898]  A.  C.  181,  H.  L. 

Where  lands  are  devised  in  fee  beneficially  to  one  of  two  exors,  subject  to 
a  particular  legacy  given  in  trust  to  such  exors,  the  devisee  alone  cannot 
make  a  good  title  to  a  purchaser  of  the  lands :  Be  Bebheck,  B.  v.  B.,  63  L.  J. 
Ch.  596  ;  but  see  Be  Henson,  sup. 

Where  lands  are  devised  to  trustees  for  sale  with  powers  to  postpone  sale 
and  make  outlay  for  interim  repairs  and  management,  the  trustees  have  an 
implied  power  to  raise  money  for  repairs  by  mortgage  of  the  lands :  Be 
Bellinger,  Durell  v.  B.,  [1898]  2  Ch.  534. 
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If   trustees,  or    a   tenant  for  life,  not  having   funds,  pay  or   borrow  Borrowing  to 
premiums  or  calls,  they  arc  a  lien  on  the  policies  or  shares  ;  sacus,  if  paid  pay  caUs  or 
by  mere  strangers :    Clack  v.  Holland,  19  Beav.  262 ;    Burridge  v.  Row,  premiums. 

1  Y.  &  C.  C.  183,  192  ;  Todd  v.  Moorhouse,  19  Eq.  69  ;  or  by  the  owner  of 
the  equity  of  redemption,  though  upon  the  supposition  that  ho  has  bought 
the  mortgagee's  interest :  FalcJce  v.  Scottish  Imperial  Ins.  Co.,  34  Ch.  D. 
234,  0.  A. ;  and  see  Re  Power's  Policies,  [1899]  1  I.  R.  6,  C.  A. ;  or  if  the 
payments  are  such  as  the  trustees  might  have  made  out  of  income :  Re 
Waugh,  25  W.  R.  555 ;  and  see  QUI  v.  Downing,  17  Eq.  316 ;  Re  Leslie, 
L.  V.  French,  23  Ch.  D.  552  ;  Re  Wilson,  Pennington  v.  Payne,  34  W.  R. 
512  ;  54  L.  T.  600. 

Advances  by  exors  bear  interest  at  4  p.  o.  :  Finch  v.  Prescott,  17  Eq.  554  ;  Interest  on 
or  5  p.  c. :  Re  Sargood,  15  Eq.  43  ;  Stewart  v.  S.,  16  Ch.  D.  539  ;  but  qumre,  advances 
whether  more  than  3  p.  c.  would  now  bo  allowed  except  in  special  circum-  "y  exors. 
stances,  v.  sup.  p.  1447. 

SALE   OF  KEAL   ESTATE   BY   BXEOUTOE   OK  DEVISEE. 

Where  there  was  a  devise  of  realty,  subject  to  payment  of  debts  and  Charge  of 
legacies,  to  one  of  several  exors,  he  could  make  a  good  title  to  it :  Colyer  v.  debts  or 
Finch,  5  H.  L.  C.  905  ;  and  see  the  wUl  more  fully  stated,  18  Jur.  935  ;  but  legacies, 
see  now  the  provisions  of  the  Land  Transfer  Act,  1897,  siip.  p.  1353,  vesting 
the  real  estate  of  a  testator  dying  on  or  after  Jan.  1,  1898,  in  the  pers. 
represve  or  represves  with  the  powers,  rights,  duties,  and  liabilities  of  pers. 
represves  in  respect  of  personal  estate,  subject  to  the  exception  that  it  is 
not  to  be  lawful  "  for  some  or  one  only  of  several  joint  pers.  represves, 
without  the  authority  of  the  Court,  to  sell  or  transfer  real  estate." 

Previously  to  the  Land  Transfer  Act,  1897,  where  there  was  a  general 
direction  to  pay  debts  and  legacies  (which  are  thereby  charged  on  the  realty, 
V.  sup.  p.  1367),  and  then  a  devise  of  a  specific  portion  of  the  real  estate  to 
one  of  the  exors,  subject  to  the  payment  of  debts,  &c.,  he  was  the  person  to 
sell :  Corser  v.  Cartwright,  L.  R.  7  H.  L.  731 ;  8  Ch.  971  ;  21  W.  R.  938  ; 
Sug.  V.  &  P.,  14th  ed.  662,  n. ;  but  see  Rohinson  v.  Lowater,  5  D.  M.  &  G. 
272,  inf. ;  Wrigley  v.  Sykes,  21  Beav.  337  ;  secus,  in  the  case  of  admor,  as 
he  is  not  appointed  by  the  testator :  Re  Clay  and  Tetley,  16  Ch.  D.  3,  C.  A. ; 
but  see  now  Land  Transfer  Act,  1897,  sup.  p.  1353. 

Where  a  testator  had  charged  his  realty  with  a  sum  of  money,  he  was  to 
be  taken  to  have  given  an  implied  power  of  sale  to  some  person,  the  donee 
being  ascertained  in  each  case  from  the  whole  will :  Eidsforth  v.  Armstead, 

2  K.  &  J.  333. 

A  power  to  the  exors  to  sell  the  land  of  which  they  were  devisees,  and 
give  receipts,  was  implied  by  a  general  charge  of  debts,  &c. ;  Ball  v.  Harris, 
4  My.  &  C.  264  ;  Greetham  v.  Colton,  34  Beav.  615,  and  cases  there  cited ; 
Bolton  V.  Stannard,  4  Jur.  N.  S.  576  ;  Shaw  v.  Borrer,  1  Keen,  559  ;  and 
see  Cook  v.  Dawson,  3  D.  F.  &  J.  127,  et  sup.  p.  1367  ;  and  where  there  was  a 
devise  of  land,  charged  with  debts,  in  strict  settlement,  and  no  express 
power  of  sale,  the  exors  had  an  implied  power  to  sell  and  give  receipts  : 
Robinson  v.  Lowater,  5  D.  M.  &  G.  272 ;  but  see  Corser  v.  Cartwright,  sup. ; 
and  see  now  Law  of  Property  Amendment  Act,  1859  (22  &  23  V.  c.  35), 
s.  16,  inf. 

But  an  exor's  implied  power  was  overridden  by  an  express  power  given  Express 
to  others,  so  that  under  a  devise,  after  a  charge  of  debts,  to  trustees,  on  power  over- 
trusts,  and  on  their  cesser  to  sell  and  give  receipts  and  apply  the  proceeds  riding  implied 
in  trust,  after  satisfying  all  incumbrances,  the  trustees  could  make  a  good  power, 
title,  without  the  exors :   Hodhinson  v.  Quinn,  1  J.  &  H.  303  ;   and  see 
Eidsforth  v.  Armstead,  2  K.  &  J.  333. 

Where  there  was  a  general  charge  of  debts,  and  no  legal  estate  given,  the  Legal  estate, 
exors  might  have  an  implied  power  enabling  them  to  pass  the  legal  estate : 
Colyer  v.  Finch,  5  H.  L.  C.  922. 

It  is  not  clear  whether  the  power  implied  in  the  exor  by  Courts  of  Equity 
extended  beyond  the  equitable  estate ;  see  Doe  v.  Hughes,  6  Exoh.  223  • 


1482  Administration  of  Estates,     [chap.  xliv. 

Walton  V.  Shalcross,  21  L.  T.  154 ;  Robinson  v.  Lowater,  17  Beav.  601  ;  5 
D.  M.  &  G.  272  ;  Wms.  Exors.  490,  n. ;  Lewin,  644,  649. 

STATUTORY   POWERS   OF   SELLING  AND  MORTGAGING. 

As  to  wills  taking  effect  since  August  13, 1859,  the  powers  of  trustees  and 
exors  to  sell  the  real  estate  were  extended  by  the  Law  of  Property  Amend- 
ment Act,  1859  (22  &  23  V.  c.  36). 

By  sect.  14,  devisees  in  trust  of  realty,  charged  with  the  payment  of 
debts  or  legacies,  or  other  specific  money,  for  raising  which  no  express 
provision  is  made,  were  empowered,  though  any  trusts  were  declared,  to 
raise  it  by  a  sale  or  mortgage ;  by  sect.  15,  such  powers  survived  or  devolved 
as  there  mentioned  (and  see  Conv.  Act,  1881, 44  &  46  V.  o.  41,  s.  30,  sup. 
.  p.  1182) ;  by  sect.  16,  if  the  testator's  whole  estate  vested  not  in  some 
devisee  in  trust,  the  exor  or  exors  for  the  time  being  were  to  have  the  like 
powers,  but  any  sale  or  mortgage  under  the  Act  was  to  operate  only  on 
the  testator's  estate  and  interest ;  by  sect.  17,  purchasers  or  mortgagees 
were  not  required  to  see  to  the  due  exercise  of  the  powers  by  the  persons 
so  acting ;  by  sect.  18,  sales  and  mortgages  under  previous  wills  were 
excluded,  and  devisees  in  fee,  or  in  tail,  for  the  testator's  whole  estate, 
charged  with  debts  and  legacies,  were  not  within  the  Act ;  but  the  power 
of  such  devisees  to  sell  or  mortgage  remained  unaffected. 

An  admor  with  the  will  annexed  had  no  power,  under  sect.  16,  or  the 
general  doctrines  of  the  Court,  to  sell  the  testator's  real  estate  for  payment 
of  debts  :  Be  Clay  and  Tetley,  16  Ch.  D.  3  ;  nor  could  an  admor  mortgage 
the  intestate's  leaseholds  for  the  purpose  of  raising  money  for  repairs : 
Bicketts  v.  Lewis,  20  Ch.  D.  746  ;  but  an  admor  dur.  min.  mt.  had  the  power 
of  an  absolute  admor  to  deal  with  and  sell  the  estate  for  payment  of  debts : 
Be  Cope,  C.  v.  C,  16  Ch.  D.  49. 

Sect.  18  was  held  to  apply  where  the  devisee  or  devisees  could  themselves 
mortgage  the  property,  but  not  where  a  testator  had  devised  real  estate  by 
way  of  settlement  on  one  for  life  with  remainders  over,  such  a  case  falling 
within  sect.  16  :  iJe  Wilson,  Pennington  v.  Payne,  54  L.  T.  600 ;  54  L.  T. 
600  ;   34  W.  R.  512. 

The  expression  in  this  section  "  devise  to  any  person  ...  in  fee  or  in 
tail  "  does  not  include  a  devise  in  futuro  :  Be  Barrow-in-Furness  Corp., 
[1903]  1  Ch.  339. 

By  sect.  23,  payment  to,  and  the  receipt  of,  any  person,  to  whom  purchase 
or  mortgage-money  was  payable,  on  express  or  imphed  trusts,  was  made  a 
discharge,  unless  the  contrary  were  expressly  declared  by  the  instrument 
creating  the  trust  or  security ;  and  by  23  &  24  V.  c.  145,  s.  29  (applicable 
only  to  instruments  executed  since  28  Aug.  1860),  trustees'  receipts  are  to 
be  sufficient  discharges.  And  see  the  Trustee  Act,  1893  (56  &  57  V.  o.  53), 
s.  20. 

By  sect.  25,  "lands,"  "mortgage,"  "mortgagor,"  "mortgagee,"  and 
"  judgment,"  are  defined ;  and  see  Law  of  Property  Amendment  Act,  1860 
(23  &  24  V.  c.  38),  s.  8. 

As  to  the  powers  conferred  on  exors  and  admors  by  the  Land  Transfer 
Act,  1897  (60  &  61  V.  c.  65),  v.  sup.  pp.  1353  et  seg. 


Section  XII. — Eedemption  in  Administration  Action  by 
Devisee. 

The  Defts  D.,  &c.,  were  successive  tenants  for  life  under  the  will. 

(Establish  will.) — Account  of  what  due  to  Defts  E.  and  E.,  as  exors 
of  A.  [the  mortgagee],  deceased,  for  principal  and  interest,  on  the  mort- 
gage in  question,  and  their  costs  of  action  to  be  taxed,  and — Tax  costs 
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of  Deft  F.  [mortgagee's  heir], — Usual  judgment  for  redemption. — [See 
Vol.  III.,  Chap.  XL VII.,  "  Mortgages."]—"  But  in  case  the  Pit  or 
the  Defts  D.  &c.,  or  any  of  them,  shall  redeem  as  aforesaid,  then  the 
equity  of  redemption  of  such  hereditaments  is,  in  the  hands  of  (to  be 
held  by)  such  of  them  as  redeem  as  aforesaid,  (to  be)  subject  and  liable 
to  such  trusts  and  limitations  as  are  declared  and  limited  by  the 
testator's  will  concerning  the  same."- — Accounts  of  personalty,  debts 
&c. — ^Account  of  rents  and  profits  of  testator's  real  estate  devised  to 
his  trustee.  Deft  R.,  accrued  since  his  death  and  received  by  Pit. — 
"  And  order  that  what  shall  be  coming  on  the  said  account  of  rents  and 
profits  be  applied  in  payment  of  so  much  of  the  testator's  debts  &c.  as 
his  personal  estate  will  not  extend  to  satisfy." — Direction  for  mar- 
shalling.— ^After  such  redemption  of  the  testator's  estate,  a  settlement 
to  be  made  of  the  trust  estates,  with  the  approbation  &c.,  and  on  the 
trusts  mentioned  in  the  will. — Costs  of  action  out  of  the  trust  estate. 
— ^Adjourn  &c. — See  Aynsley  v.  Reed,  L.  C,  11  Feb.  1754,  A.  565  ;  1 
Dick.  249  ;  followed  in  Pawley  v.  Colyer,  L.  JJ.,  4  Aug.  1863,  B.  2698. 

For  decree  for  redemption  in  suit  by  a  mortgagor's  heir  against  the 
assignee  of  a  mortgagee  in  possession,  who  was  also  the  mortgagor's  admor, 
and  for  admon,  if  necessary,  of  the  mortgagor's  estate,  in  respect  of  any 
balance  or  rents  paid  to  or  retained  by  Deft,  see  Lloyd  v.  Wait,  1  Ph.  70. 

NOTES. 

A  mortgagee  cannot  be  made  party  to  an  action  by  the  mortgagor  or  Offer  to 
those  claiming  under  him,  except  for  the  purpose  of  redemption  :  Drew  v.  redeem. 
O'Hara,  2  Ba.  &  B.  562,  n. ;  but  the  mortgagor  conveying  another  estate 
to  trustees  to  sell  and  pay  o£E  the  mortgage,  bill  lay  against  the  trustees 
and  mortgagee  to  execute  the  trusts,  without  offering  to  redeem :  Dalton  v. 
Hayter,  7  Beav.  313  ;  and  see  Cholmley  v.  Cs.  Oxford,  2  Atk.  267  ;  Marshall 
V.  Shrewsbury,  10  Ch.  250  ;  on  a  bill  against  a  mortgagee,  a  sale  could  only 
be  directed  by  consent :  Troughton  v.  Binkes,  6  Ves.  575  ;  and  see  Howard  v. 
Harris,  2  L.  C.  Eq.  6th  ed.  1178,  7th  ed.  11. 

And  under  0.  liv  a,  1,  a  mortgagor  may  apply  by  originating  summons 
for  the  determination  of  a  question  of  construction  arising  upon  the  mort- 
gage without  offering  to  redeem :  Re  Nobbs,  N.  v.  Law  Reversionary  Interest 
Society,  [1896]  2  Ch.  830. 

Bill  lay  for  redemption  against  incumbrancer,  by  the  Pit  in  a  creditor's 
suit,  after  decree  for  sale :  Christian  v.  Field,  2  Ha.  177. 

A  demurrer  was  allowed  to  a  bill  in  Ireland  by  a  trustee  under  the  mort- 
gagor's will,  against  the  mortgagee,  to  execute  the  trusts,  praying  a  sale, 
but  not  offering  to  redeem,  notwithstanding  the  practice  in  Ireland  to 
direct  a  sale  on  bUl  by  mortgagee :  M'Donough  v.  Shewbridge,  2  Ba.  &  B. 
555. 

Where  a  mortgagee  of  part  of  the  estate  made  the  suit  necessary  by  his 
conduct,  the  whole  costs  of  suit  were  first  paid  out  of  the  proceeds  of  the 
mortgaged  property :   White  v.  Gwigeon,  30  Beav.  545. 

Where  a  person  seised  in  fee  subject  to  a  mortgage  by  demise  died  intestate  Pars,  represve 
and  without  heirs,  his  admor  could  not  sue  to  redeem  for  the  purpose  of  of  mortgagor, 
making  the  property  available  for  the  intestate's  debts :  Catley  v.  Sampson, 
33  Beav.  551. 

By  the  V.  &  P.  Act,  1874  (37  &  38  V.  c.  78),  s.  4,  sup.  p.  1182,  the  legal  Pera.  represve 
pers.  represve  of   a  mortgagee  was  empowered,  on  payment  of  all  sums  of  mortgagee, 
secured  by  the  mortgage,  to  convey  or  surrender  the  mortgaged  estate ;  but 
i  n  the  case  of  a  death  occurring  after  31  Dec.  1881,  this  section  was  repealed 
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by  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  30,  vesting  trust 
and  mortgaged  estates  in  the  pers.  represves  of  a  sole  trustee  or  mortgagee  ; 
but  as  to  copyholds,  v.  sup.  p.  1182  ;  and  see  the  Land  Transfer  Act,  1897 
(60  &  61  V.  0.  65),  sup.  p.  1353. 


Section  XIII. — Dower,  and  Election  by  Widow. 

1.  Judgment  for  General  Administration  of  Intestate's  Estate,  with 
Inquiries  as  to  Dower  and  Freebench,  Widow  consenting  to  Sale. 

Inquiries  for  next  of  kin  and  account  of  personalty  and  realty. — 
Inquiry  as  to  incumbrancers  and  their  priorities  [Form  3,  p.  1412]. — 
"  13.  An  inquiry  whether  the  Pit,  the  intestate's  widow,  is  entitled  to 
dower  or  freebench  out  of  the  intestate's  real  estates,  or  any  and  what 
parts  thereof  ;  And  if  so,  14.  An  account  of  what,  if  anything,  is  due 
to  her  in  respect  thereof  for  the  time  past ;  And  the  Pit  by  her 
counsel  praying  to  have  a  value  set  upon  her  dower  or  freebench  out 
of  such  part  of  the  intestate's  real  estate,  if  any,  as  shall  be  sold  as 
hereinafter  directed,  15.  An  inquiry  what  is  the  value  of  such  dower 
or  freebench ;  And,  in  case  the  intestate's  personal  estate  shall 
not  be  sufficient  for  the  payment  of  his  debts  and  funeral  expenses,  it 
is  ordered  that  a  sufficient  part  of  the  intestate's  real  estate,  to  make 
good  the  deficiency,  or,  if  necessary,  the  whole  of  such  real  estate,  be 
sold,  with  the  approbation  &c.,  free  from  the  incumbrances  &c.,  and 
free  also  from  the  Pit's  right  to  dower  or  freebench,  if  any,  thereout ; 
And  it  is  ordered  that  the  money  to  arise  by  such  sale  be  paid  into 
Court  &c. ;  and  if  such  money  or  any  part  thereof  shall  arise  from 
real  estate  sold  with  the  consent  of  incumbrancers,  or  from  real  estate 
subject  to  the  Pit's  right  to  dower  or  freebench,  the  money  so  arising 
is  to  be  applied,  in  the  first  place,  in  payment  of  what  shall  be  certified 
to  be  due  to  such  last-mentioned  incumbrancers  respectively,  and  to 
the  Pit  for  the  value  of  her  dower  or  freebench,  according  to  their 
priorities  &c." — ^Adjourn  &c. — See  Blamire  v.  B.,  V.-C.  S.,  4  July, 
1857,  B.  1281. 

2.  Election  between  Dower  and  Legacy — Inquiry. 

1.  An  inquiry  whether  the  Deft  (testator's  widow)  is  entitled  to  dower 
out  of  any  and  what  part  of  the  testator's  estates ;  and  in  case  it 
shall  be  certified  that  she  is  so  entitled,  the  Deft  is  to  elect  whether 
she  will  take  the  legacy  of  £ —  given  to  her  by  the  will  of  the  testator, 
or  such  dower  ;  And  in  case  the  Deft  shall  elect  to  take  such  dower, 
It  is  ordered  that  the  estate  be  sold  &c.  subject  to  such  dower.  But  in 
case  the  Deft  shall  elect  to  take  the  said  legacy.  It  is  ordered  that  the 
said  estate  be  sold  free  from  such  dower. — Turner  v.  T.,  M.  R.,  12  Nov. 
1801,  B.  402  ;  Hatton  v.  H.,  M.  E.,  12  March,  1830,  A.  1380. 
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3.  Election  between  Bower  and  Annuity — Inquiry. 

"  And  the  testator  having  by  his  will  charged  his  estate  with  an 
annuity  of  £500  in  favour  of  his  wife,  the  Deft,  for  her  life,  on  con- 
dition that  she  should  relinquish  all  right  of  dower  which  she  might 
have  or  be  entitled  to,  out  of  the  real  estate  which  he  might  be  seised 
of  or  be  entitled  to,  at  the  time  of  his  death.  Order  that  the  Deft  do 
make  her  election  whether  she  will  accept  the  provision  made  for  her 
by  the  testator's  will  in  lieu  of  her  right  of  dower  in  [out  of]  his  real 
estate,  or  whether  she  wUl  give  up  the  said  provision,  and  insist  upon 
her  said  right ;  And  in  case  the  Deft  shall  elect  to  give  up  the  said 
provision,  and  insist  upon  her  said  right  of  dower.  It  is  ordered  that 
the  following  inquiry  be  made  &c.,  1.  An  inquiry  whether  the  Deft 
is  dowable  ia  [out  of]  any  of  the  said  real  estate  ;  And  if  so,  and  the 
Deft  shall  consent  to  have  a  value  set  upon  her  dower.  It  is  ordered 
that  a  value  be  set  thereon  accordingly  ;  And  in  that  case,  or  in  case 
she  shall  elect  to  accept  the  said  provision  in  lieu  thereof.  It  is  ordered 
that  the  said  estates  be  sold,  with  the  approbation  of  the  Judge,  free 
from  such  dower  ;  And  in  case  a  value  shall  be  set  upon  such  dower. 
It  is  ordered  that  out  of  the  money  to  arise  &c.,  the  same  be  paid  " 
kc.—Hibhert  v.  Rowland,  M.  R.,  11  Nov.  1805,  A.  38. 


4.  Declaration  as  to  Widow's  Charge  under  Intestates'  Estates  Act, 
1890,  coming  before  Dower  out  of  Real  Estate. 

Declare  that  the  proportion  payable  out  of  the  intestate's  real 
estate  of  the  sum  of  £ —  to  which  the  Deft  E.  C,  the  widow  of  the 
intestate,  is  entitled  under  the  Intestates'  Estates  Act,  1890,  and 
which  has  been  deducted  by  her  wholly  out  of  the  personal  estate  of 
the  intestate  (the  amount  of  such  proportion  to  be  ascertained  pur- 
suant to  the  said  Act  after  taxation  of  the  said  costs)  is  a  charge 
together  with  interest  thereon,  at  the  rate  of  [four]  p.  c.  per  ann.  from 
the  date  of  the  death  of  the  intestate  upon  the  whole  of  the  real  estate 
of  the  intestate  in  priority  to  the  claim  of  the  widow  of  the  intestate  to 
dower  out  of  the  real  estate  remaining  after  such  charge. — Liberty  to 
apply  as  to  raising  the  aforesaid  charges  by  sale  or  mortgage  of  the 
intestate's  real  estate,  and  as  to  payment  of  the  costs  when  taxed 
and  as  to  the  distribution  of  the  funds  in  Court  after  payment  of  any 
costs  thereout,  and  generally,  see  Re  Charriere,  Buret  v.  C,  North,  J., 
14  March,  1896,  A.  1692  ;   [1896]  1  Ch.  912. 

For  order  directing  Government  annuity  to  be  purchased  in  lieu  of  dower, 
the  widow  having  consented  to  the  sale  of  the  real  estate  discharged  from 
her  dower,  see  Swan  v.  Webb,  V.-C.  W.,  25  Feb.  1854,  B.  622. 

And  as  to  dower  and  annuity,  see  p.  911  sup.,  and  Sect.  XXIII., 
"  Annuities,"  pp.  1561  et  seq.  As  to  election  to  take  under  or  against  the 
will  generally,  see  Sect.  XX.,  "  Election,"  inf.  p.  1525. 

As  to  the  Statutes  of  Limitations  as  affecting  rights  of  dowress,  sec 
Williams  v.  Thomas,  [1909]  1  Ch.  713. 
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Section  XIV. — Sales  and  Contracts. 
1.  Inquiry  as  to  Sale  of  Realty,  and  Proceeds. 

1.  An  inquiry  whether  any  and  what  parts  of  the  testator's  rea 
estates  have  been  sold,  and  if  so,  by  and  to  whom  (and  under  what 
circumstances),  and  for  what  sum  or  sums  of  money,  and  by  whom 
the  purchase-money  has  been  received,  and  how  the  same  has  been 
applied  or  disposed  of. 

2.  The  like — mth  Account. 

Inquiry  [Form  1]. — "  And  if  it  shall  be  certified  that  the  purchase- 
money  of  such  parts,  if  any,  of  the  testator's  real  estate  as  have  been 
sold  has  been  received  by  any  person  or  persons  who  is  or  are  a  party 
or  parties  to  this  action  [or  by  the  Deft],  or  by  any  other  person  or 
persons  by  the  order  or  for  the  use  &c. ;  2.  An  account  of  the  money 
which  has  arisen  from  [or  the  proceeds  of]  such  sale  received  by  such 
party  or  parties]  or  by  the  Deft]  or  by  any  other  &c."  ;  3.  Inquiry  as 
to  incumbrances  afiecting  unsold  realty. — See  Dow  v.  Baker,  V.-C.  K., 
7  Nov.  1860,  A.  2203. 

Vol  inquu-ies  as  to  accounts  of  proceeds  of  sale  of  several  freehold  and 
copyhold  estates,  and  as  to  the  investment  thereof,  and  the  interest,  dis- 
tinguishing the  proceeds  of  each  estate,  see  Hitch  v.  Leworthy,  V.-C.  K.  B., 
5  Deo.  1842,  A.  310 ;  2  Ha.  210. 

3.  Inquiry  as  to  Contracts. 

1.  An  inquiry  whether  the  testator  at  the  time  of  his  death  had 
entered  into  any  and  what  contracts  for  the  sale  or  purchase  of  any 
real  or  leasehold  estate,  and  whether  such  contracts,  or  any  and 
which  of  them  respectively,  are  binding  and  ought  to  be  carried  into 
execution,  and  if  so,  what  is  the  extent  (if  any)  of  the  liability  of  the 
testator's  estate  under  the  same,  and  what  sum  or  sums  of  money  (if 
any)  ought  to  be  applied  out  of  the  testator's  personal  estate  for  the 
complete  performance  thereof. — Moss  v.  Sworder,  V.-C.  M.,  24  May, 
1875,  B.  816. 

For  inquiry  as  to  completing  or  compromising  testator's  contracts,  see 
Lambert  v.  Buchanan,  V.-C.  S.,  22  Dec.  1858,  B.  447. 

4.  The  like  Inquiry  and  as  to  Title- — Completion — Account  of 

Rents. 

1.  An  inquiry  whether  the  testator  was  at  the  time  of  his  death 
under  any  and  what  contract  for  the  purchase  of  any  and  what  estate ; 
and  if  so,  whether  the  testator  paid  any  and  what  part  of  the  purchase- 
money  for  the  same,  and  whether  the  testator  accepted  the  title 
thereto  ;  And  in  case  it  shall  appear  that  the  testator  had  not  accepted 
the  title  to  the  said  estate  at  the  time  of  his  death,  2.  An  inquiry 
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whether  a  good  title  has  been,  or  can  be,  made  to  the  said  estate ; 
And  in  case  the  testator  had  accepted  the  title  to  the  said  estate,  or 
that  a  good  title  has  been,  or  can  be,  made  thereto,  3.  An  inquiry 
whether  the  Defts  have  completed  the  said  contract,  and  paid  any 
and  what  part  of  the  purchase-money  for  the  same ;  And  if  it  shall 
appear  that  the  Defts  have  completed  the  said  contract,  4.  An  ac- 
count of  the  rents  and  profits  of  the  estate  comprised  in  the  said 
contract  received  by  the  Defts  &c. — Page  v.  Clay,  V.-C,  27  Nov.  1822, 
B.  649. 


5.  Inquiry  as  to  Sales  and  Contracts  by  Trustee  and  Executor. 

1.  An  inquiry  whether  the  Deft  (the  trustee  and  exor)  has  since  his 
death  sold  any  and  what  part  or  parts  of  the  testator's  real  estates 
devised  by  his  will  to  be  sold,  or  entered  into  any  and  what  contract  or 
contracts  with  any  person  or  persons,  and  whom,  for  the  sale  thereof, 
or  of  any  and  what  part  or  parts  thereof,  and  for  what  sum  or  sums  of 
money ;  And  whether  any  and  what  proposal  or  proposals,  with  a 
view  to  any  such  sale,  has  or  have  been  made,  and  when  and  by  and 
with  or  to  whom.  And  if  it  shall  appear  that  any  part  thereof  has 
been  sold,  2.  An  account  of  the  money  arising  by  such  sale,  received 
by  &c.,  and  of  the  application  thereof.  And  if  it  shall  appear  that 
the  said  Deft  has  entered  into  any  such  contract  or  contracts,  or  that 
any  such  proposal  or  proposals  has  or  have  been  made,  which  have 
not  been  carried  into  execution,  3.  An  inquiry  whether  such  contract 
or  contracts,  or  proposal  or  proposals,  is  or  are  proper  and  for  the 
benefit  of  the  Pits,  the  infants,  to  be  carried  into  execution,  and 
whether  or  not  with  any  and  what  modifications  ;  (And  whether  the 
said  Deft  can  make  a  good  title  to  the  purchaser  or  purchasers  of  the 
estates  comprised  in  any  such  contract  or  contracts). — See  Strange  v. 
Haiokes,  V.-C.  K.  B.,  17  Jan.  1849,  B.  468. 

6.  Inquiry  as  to  Option  to  purchase. 

1.  An  inquiry  whether  the  testator  was  at  the  time  of  his  death 
entitled  to  any  right  to  acquire  any  and  what  real  estate  subject  to 
the  payment  of  any  and  what  sum  of  money,  and  whether  it  would  be 
fit  and  proper  and  for  the  benefit  of  the  testator's  estate  that  any  such 
right  should  be  exercised,  and  by  whom,  on  behalf  of  the  testator's 
estate.— Frinnd>y  v.  Latchford,  M.  E.,  8  May,  1875,  A.  808. 

7.  Right  of  Pre-emption  declared. 

Declaee  that  the  right  of  pre-emption  given  by  the  will  of  the 
above-named  testator  extended  as  well  to  his  freehold  as  to  his  copy- 
hold estates,  and  that  such  right  is  now  vested  in  the  Pit. — Hunt  v. 
S.,  V.-C.  W.,  21  Dec.  1872,  A.  3272. 

.'    VOL'   II.  5    0 
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8.  Direction  to  sell  if  Right  of  Pre-emption  be  not  exercised. 

1.  An  inquiry  whether  the  Pit  has  elected  or  does  elect  to  avail 
himself  of  the  right  of  pre-emption  given  him  by  the  wUl  of  the  testa- 
trix to  any  and  what  extent ;  And  it  is  ordered  that  a  period  be  fixed 
within  which  such  election  is  to  be  made  ;  And  if  it  shall  appear  that 
the  Pit  has  elected  or  if  he  shall  elect  to  avail  himself  of  such  right  of 
pre-emption,  then  (the  Pit  by  his  counsel  consenting)  It  is  ordered  that 
a  time  be  fixed  within  which  such  purchase  is  to  be  completed  ;  And 
if  the  Pit  shall  not  avail  himself  of  the  said  right  of  pre-emption,  or  in 
case  the  purchase  shall  not  be  completed  within  the  time  so  to  be  fixed, 
or  within  such  further  time  as  shall  be  appointed  by  the  (Judge)  (the 
Pit  by  his  counsel  consenting).  It  is  ordered  that  the  said  estates 
devised  by  the  said  will  to  the  Pit  and  others,  or  such  parts  thereof  as 
the  Pit  shall  not  elect  to  purchase,  be  sold  with  the  approbation  &c. — 
Fowler  v.  F.,  V.-C.  E.,  17  Nov.  1849,  A.  778. 

9.  Inquiry  as  to  carrying  into  effect  Agreement  for  Eaxhange. 

1 .  An  inquiry  whether  it  is  fit  and  proper,  and  for  the  benefit  of  the 
testator's  estate,  and  the  persons  entitled  thereto,  that  the  agreements 
for  the  exchange  of  the  estates  in  the  testator's  will  and  the  schedule 
to  the  said  agreement  mentioned,  should  be  carried  into  execution, 
and  whether  with  or  without  any  and  what  variation  in  the  terms 
thereof,  and  whether  any  and  what  proceedings  should  be  taken  in 
reference  thereto, — Cope  v,  Evans,  V.-C.  K.,  7  June,  1858,  A.  1783. 


Contract  to 
purchase. 


Contract  to 
sell. 


NOTES. 
EQUITABLE   OONVBBSION   BY   WILL  OB   CONTRACT. 

The  right  of  an  heir  or  devisee  to  have  the  purchase-money  of  estates 
which  the  deceased  contracted  to  purchase  paid  out  of  the  personal  estate  is 
now  limited  to  the  case  of  testators  or  intestates  dying  before  1  Jan.  1868, 
and  intestacies  before  31  Dec.  1877  :  see  Beal  Estate  Charges  Act,  1867  (30 
&  31  V.  c.  69),  s.  2  ;  Hudson  v.  Cooh,  Harding  v.  H.,  13  Eq.  417,  493  ;  and 
Real  Estate  Charges  Act,  1877  (40  &  41  V.  c.  34),  et  sup,  p.  1476. 

Estates  which  the  testator  had  contracted  to  sell,  the  contract  having 
become  binding  before  his  death,  passed  under  a  devise  of  trust  estates : 
Lysaght  v.  Edwards,  2  Ch.  D.  499  ;  Wall  v.  Bright,  1  J.  &  W.  494  ;  and  see 
Be  Thomas,  T.  v.  Howell,  34  Ch.  D.  166  ;  and  the  legal  estate  passed  under  a 
residuary  gift  to  trustees  upon  trust  to  sell :  Surrey  Commercial  Dock  v. 
Kerr,  1878,  W.  N.  163  ;  but  leaseholds  which  he  had  agreed  to  sell  subject 
to  questions  of  title  did  not  pass  under  a  gift  of  his  leaseholds  and  securities ; 
Ooold  V.  Teague,  7  W.  R.  84  ;  5  Jur.  N.  S.  116  ;  but  this  case  was  doubted  in 
Callow  V.  Callow,  42  Ch.  D.  550,  which  decides  that  a  bequest  of  "  aU 
securities  for  money  "  includes  sums  due  to  the  testator  for  which  he  has  a 
vendor's  hen  for  unpaid  purchase-money. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  o.  41),  s.  4,  where  at  the  death 
of  any  person  there  is  subsisting  a  contract  enforceable  against  his  heir  or 
devisee  for  the  sale  of  the  fee  simple  or  other  freehold  interest  descendible  to 
bis  heirs  general  in  any  land,  his  pers.  represves  shall,  by  virtue  of  the  Act, 
have  power  to  convey  the  land  for  all  the  estate  and  interest  vested  in  him 
at  nis  death  in  any  manner  proper  for  giving  efiect  to  the  contract.     But  a, 
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conveyance  made  under  this  section  is  not  to  affect  the  beneficial  rights  of 
any  person  claiming  under  any  testamentary  disposition,  or  as  heir  or  next 
of  kin  of  a  testator  or  intestate,  and  the  section  applies  only  in  cases  of 
death  after  the  31st  Dec.  1881. 

A  direction  to  convert  must  be  imperative  in  order  to  work  constructive  Direction  to 
conversion  in  the  meantime,  and  personalty  will  not  be  converted  by  a  convert, 
direction  to  invest  in  land  or  other  securities :  Van  v.  Barnett,  19  Ves.  102, 
109 ;  Rich  v.  WMtfield,  2  Eq.  583  ;  Atwell  v.  A.,  13  Eq.  23 ;  Re  Bird, 
Pitman  v.  P.,  [1892]  1  Ch.  279  ;  Ooodier  v.  Edmunds,  [1893]  3  Ch.  455; 
Lewin,  1227  ;  unless  the  intention  is  that  the  other  investment  is  to  be 
interim  only :  Earlom  v.  Saunders,  Amb.  241 ;  nor  by  a  mere  power  to 
invest  in  land :  De  Beauvoir  v.  De  B.,  3  H.  L.  C.  524  ;  Re  Ibbitson,  1  Eq. 
226 ;  Ooodier  v.  Edmunds,  [1893]  3  Oh.  455  ;  or  permission  to  convert : 
Lucas  V.  Brandreth,  28  Beav.  273  ;  with  trust  for  reinvestment  in  freeholds, 
copyholds,  or  leaseholds :  Re  Bird,  sup. ;  nor  where  there  is  a  power  to 
postpone  the  conversion :  Gtouer  v.  ZfeeKs,  23  W.  R.  677 ;  32L.  T.  534;  nor 
where  the  effect  is  to  repose  a  discretion  in  the  trustees  whether  they  will 
sell  or  not :  Be  Hotchkys,  Freke  v.  Calmady,  32  Ch.  D.  408,  C.  A. ;  and  see 
McQwire  v.  M.,  [1900]  1  I.  R.  200 ;  nor  where  the  trust  for  sale  is  void  as 
offending  the  rule  against  perpetuities :  Ooodier  v.  Edmunds,  [1893]  3  Ch. 
455  ;  but  a  direction  to  trustees  to  sell  so  soon  as  they  shall  see  fit  for  the 
benefit  of  the  cs.  q.  t.,  or  when  it  shall  appear  to  be  for  their  benefit,  amounts 
to  an  imperative  direction  to  convert :  Re  Raw,  Morris  v.  Griffiths,  26  Ch.  D. 
601 ;  Doughty  v.  Bull,  2  P.  Wms.  320 ;  Robinson  v.  R.,  19  Beav.  494  ; 
Gilbert  v.  Aviolet,  1887,  W.  N.  217  ;  58  L.  T.  43 ;  and  so  an  absolute 
direction  to  sell  on  request :  A.  0.  v.  Dodd,  [1894]  2  Q.  B.  150 ;  Lewin, 
1222  ;  and  conversion  takes  place  on  a  trust  for  sale  becoming  absolute  by 
subsequent  events :   Mitchison  v.  Buckton,  23  W.  R.  480 ;  32  L.  T.  11. 

A  mere  direction  in  a  will  that  the  residuary  real  estate  shall,  for  the 
purpose  of  transmission,  be  impressed  with  the  quality  of  personalty  from 
the  time  of  the  testator's  death,  does  not  amount  to  a  conversion  :  Hyett  v. 
Mekin,  25  Ch.  D.  735  ;  Ooodier  v.  Edmunds,  [1892]  3  Ch.  455,  where,  under 
a  devise  on  trust  for  sale  of  land  at  a  period  too  remote,  the  interests  of 
beneficiaries  in  the  proceeds  of  sale  passed  to  their  real  represves  ;  and  see 
McGwire  v.  M.,  [1900]  1  I.  R.  200 ;  Re  Appleby,  [1903]  1  Ch.  565. 

Persons  exercising  a  power  of  appointment  under  a  settlement  of  land  as 
realty,  with  a  mere  power  of  sale,  may  appoint  the  shares  as  personalty : 
Webb  V.  Sadler,  8  Ch.  419. 

And  a  general  residuary  gift  in  the  will  of  the  donee  of  a  general  power 
will,  prima  facie,  carry  the  proceeds  of  sale  of  real  estate  not  impressed  with 
a  trust  for  reconversion  :  Blake -v.  B.,  15  Ch.  D.  481 ;  or  stock  invested  in 
the  name  of  the  testatrix  at  her  request,  and  representing  such  proceeds 
of  sale,  and  impressed  with  a  trust  for  reconversion  only  in  default  of 
appointment  by  her  :  Chandler  v.  Pocock,  16  Ch.  D.  648,  C.  A. ;  or  a  share 
of  proceeds  of  real  estate  (sold  under  a  judgment  in  a  partition  action) 
represented  by  a  sum  of  stock  :  Be  Harman,  Lloyd  v.  Tardy,  [1894]  3  Ch. 
607  ;  and  money  impressed  with  a  trust  to  invest  in  land  in  England  will 
pass  under  a  general  devise  of  lands,  but  not  under  a  devise  of  lands  in  a 
particular  county  of  England :  Re  Duke  of  Cleveland's  Settled  Estates,  [1893] 
3  Ch.  244,  C.  A. ;  and  so  too  under  a  condition  requiring  the  resettlement 
of  "hereditaments,"  money  held  upon  trust  for  investment  in  land  was 
held  to  be  included :  Re  Oosselin,  [1906]  1  Ch.  120. 

As  to  what  are  lands  "  directed  to  be  sold  "  within  the  Stamp  Act,  1815 
(55  G.  in.  c.  184),  Sched.  Part  III.,  for  the  purposes  of  legacy  duty,  see 
Hanson,  562. 

For  the  effect  of  a  direction  to  convert  at  the  request  of  a  person  named.  At  request, 
see  Thornton  v.  Hawley,  10  Ves.  129  ;  Re  Taylor,  9  Ha.  596  ;  A.  6.  v,  Dodd, 
[1894]  2  Q.  B.  150. 

And  with  a  consent :  Lechmere  v.  Carlisle,  3  P.  Wms.  219, 220  ;  Davies  v.  With  consent- 
Goodhew,  6  Sim.  585. 
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A  mortgage  does  not,  until  sale,  operate  as  a  conversion :  Bourne  v.  B., 

2  Ha.  35  ;  though  on  sale  the  surplus  money  is  to  be  paid  to  the  mortgagor's 
exors  or  admors :    Wright  v.  Rose,  2  S.  &  S.  323 ;  and  see  Be  Underwood, 

3  K.  &  J.  745. 

As  toconversion  of  land  for  partnership  purposes,  see  Watererv.  T7.,15 
Eq.  402  ;  Davis  v.  D.,  [1894]  1  Oh.  393. 

A  mere  notice  to  treat  given  by  a  railway,  &e.  company  does  not  effect 
conversion :  Haynea  y.H.,1  Dr.  &  S.  426  ;  but  the  land  is  converted  by  any 
contract,  though  under  compulsion,  which  is  enforceable,  as  to  which  see 
Chap.  L.,  "  Speciitc  Pebfokmance,"  Sect.  V. 

When  an  absolute  order  for  sale  is  made  by  the  Court  in  an  admon 
action,  the  conversion  dates  from  the  order :  Hyett  v.  Mehin,  25  Ch.  D. 
735 ;  and  see  Be  BeamisWs  Estate,  27  L.  R.  Ir.  326 ;  Burgess  v.  Booth, 
[1908]  2  Ch.  648,  C.  A. ;  Fauntleroy  v.  Beefte,  [1911]  2  Ch.  257 ;  and  in  case 
of  a  sale  by  the  Court,  there  is  in  general  no  equity  between  the  person 
claiming  the  realty  and  those  claiming  the  personalty,  whether  in  the 
case  of  sale  of  lands  of  a  lunatic  :  Be  Mary  Smith,  10  Ch.  79  ;  or  an 
infant :  Steed  v.  Preece,  18  Eq.  192  ;  Arnold  v.  Dixon,  19  Eq.  113  ; 
although  more  is  sold  than  necessary  :  8.  C. ;  Hartley  v.  Pendarves,  [1901] 
2  Ch.  498 ;  unless  the  Act  under  which  the  Court  sells  shows  that  the 
proceeds  of  the  sale  retain  their  character  of  realty ;  Foster  y.  F.,1  Ch. 
D.  588 ;  Norton  v.  N.,  [1900]  1  Ch.  101 ;  Settled  Estates  Act,  1877  (40 
&  41  V.  c.  18),  ss.  34—36 ;  Partition  Act,  1868  (31  &  32  V.  c.  40),  s.  8  ; 
and  see  sup.  Chap.  XXXVIII.,  "Infants,"  pp.  979  et  seq. 

So,  where  realty  is  converted  by  Act  of  Parliament,  it  is  taken  in  its 
actual  state :  Frewen  v.  F.,  10  Ch.  610  (Irish  advowson  changed  to  a  right 
to  compensation) ;  and  see  Cadman  v.  C.,  13  Eq.  470. 

Immediate  conversion  directed  by  will,  though  there  be  a  discretion  as  to 
the  time,  is  deemed  to  take  effect  from  the  testator' s  death  :  Robinson  v.  jB.  , 
19  Beav.  494  ;  but  not  before :  Beauclerk  v.  Mead,  2  Atk.  170. 

Immediate  conversion,  directed  by  deed,  generally  takes  effect  from  the 
execution  of  the  deed  :  Griffith  v.  Bichetts,  7  Ha.  299.  The  principle  is  the 
same  as  in  the  case  of  a  will :  /5. 311.  If  the  conversion  is  to  take  place  on 
the  happening  of  an  event  it  dates  from  then :    Ward  v.  Arch,  15  Sim.  389. 

Conversion  under  an  option  of  purchase  takes  place  from  the  time  of  its 
being  exercised  :  Tovmley  v.  Bedwell,  14  Ves.  591  ;  Lawes  v.  Bennett,  1  Cox, 
167;  CollingwoodY.Bow,5W.'R.i^'k;  3  Jur.  N.  S.  785  ;  26 L.  J.  Ch.  649  ; 
and  see  Drant  v.  Vause,  1  Y.  &  C.  C.  580  ;  Emuss  v.  Smith,  2  D.  &  S.  722  ; 
even  though  the  option  to  purchase  is  exercisable  only  after  the  death  of 
the  grantor  who  dies  intestate  :  Be  Isaacs,  I.  v.  Beginall,  [1894]  3  Ch.  506  ; 
but  the  rule  is  not  favoured  by  the  Court :  Lewin,  1228  ;  and  see  Ingpen 
on  Exors.  259  ;  and  where  a  testator  executed  a  lease  containing  an  option 
of  purchase,  and  on  the  same  day  executed  a  codicil  confirming  his  will, 
as  he  must  have  had  the  lease  present  to  his  mind  when  he  executed  the 
codicil,  the  doctrine  of  Lawes  v.  Bennett  was  displaced,  and  the  title  of 
the  devisee  to  the  purchase  money  prevailed :  Be  Pyle,  P.  v.  P.,  [1895] 
1  Ch.  724. 

Under  sect.  4  of  the  Intestates'  Estates  Act,  1884  (47  &  48  V.  o.  71), 
the  law  of  escheat  applies  to  proceeds  of  sale  of  real  estate  ineffectually 
disposed  of  by  testatrix  so  that  the  Crown  takes  and  not  the  exors :  Be 
Wood,  A.  G.  V.  Anderson,  [1896]  2  Ch.  596. 


FAILirEE  OF  PURPOSE  OF  CONVEESION — EEOONVEESION. 

Conversion  of      If  the  conversion  of  realty  for  the  purposes  of  the  will,  express  or 
realty.  implied,  fails,  the  realty  goes  to  the  heir,  and  if  the  purposes  fail  wholly,  as 

realty,  if  partially,  as  personalty :  Achroyd  v.  Smithson,  1  L.  C.  Eq.  394; 
Smith  V.  Claxton,  4  Madd.  484 ;  Bagster  v.  Facherell,  26  Beav.  469  ;  Wilson 
V.  Coles,  28  Beav.  215 ;  Ramsay  v.  Shdmerdine,  1  Eq.  129  ;  Ingpen  on 
Exors,  256.     The  failure  is  only  partial  if  there  are  debts  or  legacies  to  be 
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paid :    Wright  v.  W.,  16  Ves.  188 ;  A.  G.  v.  Lomas,  L.  R,  9  Ex.  29  ;  Be 
Bicherson,  Scales  v.  Heyhoe,  [1892]  1  Ch.  379. 

And  the  right  of  the  heir  to  real  estate  descended  is  not  afiected  by  a 
direction  to  carry  on  the  testator's  business  any  further  or  otherwise  than 
is  necessary  for  the  purposes  of  the  will :  Be  Cameron,  Nixon  v.  C,  26  Ch.  D, 
19,  C.  A. 

The  lapsed  shares  of  a  mixed  fund  go,  so  far  as  constituted  of  realty  and 
personalty,  to  the  heir  and  next  of  kin  respectively  :  Ackroyd  v.  Smithson, 
1  Bro.  C.  C.  503  ;  1  L.  C.  Eq.  394 ;  Roberta  v.  Walker,  1  Russ.  &  M.  752  ; 
Jessopp  V.  Watson,  1  My.  &  K.  665 ;  Amphlett  v.  Parke,  2  Russ.  &  M. 
221 ;  as  to  which,  however,  see  Court  v.  Buckland,  1  Ch.  D.  605. 

A  mere  direction  that  the  proceeds  of  sale  shall  be  deemed  personalty 
does  not  prevent  the  heir-at-law  taking  :  Amphlett  v.  Parke,  2  Russ.  &  M. 
221 ;  Court  v.  Buckland,  1  Ch.  D.  605  ;  Smith  v.  Harding,  1874,  W.  N.  101 ; 
and  see  Hyett  v.  Mekin,  25  Ch.  D.  735, 

On  the  principle  of  Ackroyd  v.  Smithson,  sup.,  a  chattel  interest  carved  out 
of  realty,  and  made  subject  to  limitations  which  fail,  results  to  the  heir  as  a 
chattel :  Burley  v.  Evelyn,  16  Sim.  290,  295. 

Where  conversion  of  land  directed  by  deed  fails  totally,  it  goes  to  the 
settlor's  heir :  Bipley  v.  Waterworth,  7  Ves.  435 ;  faihng  partially,  to  the 
next  of  kin  :  Clarke  v.  Franklin,  4  K.  &  J.  265 ;  6  W.  R.  836  ;  Hewitt  v. 
Wright,  1  Bro.  C.  C.  86. 

Money  directed  by  will  to  be  converted  into  land  for  purposes  which  fail  Conversion  of 
totally  or  partially  goes  to  the  next  of  kin :  Hereford  v.  Bavenhill,  1  Beav.  money. 
481 ;  Cogan  v.  Stevens,  lb.  482,  n. ;  5  L.  J.  N.  S.  Ch.  17 ;  and  belongs  to 
them  as  realty  or  personalty,  according  to  its  character  in  equity  at  the 
time  of  such  failure  :  Curteis  v.  Wormald,  10  Ch.  D.  172,  C.  A.,  overruling 
Beynolds  v.  Oodlee,  Joh.  536,  582 ;  and  see  Ingpen  on  Exors.  256. 

Where  there  is  a  covenant  to  lay  out  money  in  land  (Pulteney  v.  Darling- 
ton, 1  Bro.  C.  C.  223),  or  a  trust  to  raise  a  sum  of  money  out  of  land  (Be 
Newberry,  5  Ch.  D.  746),  for  purposes  which  have  failed  at  the  death  of  the 
obligor,  &o.,  the  money  or  land  devolves  according  to  the  state  in  which  it 
was  at  his  death. 

As  to  conversion  under  covenant  to  pay  money  to  trustees  to  be  laid  out  in 
the  purchase  of  land,  on  trusts  which  fail,  see  Pulteney  v.  Darlington,  1  Bro. 
C.  C.  223 ;  Lechmere  v.  £.,  Ca.  t.  Talb.  80 ;  Chichester  v.  Bickerstaff,  2  Vem. 
295. 

Where  money  is  to  be  laid  out  in  land  to  be  settled  to  uses,  all  of  which  Equity  of 
are  exhausted  except  a  legal  jointure,  the  jointress  has  an  equity  to  compel  jointress, 
the  investment  in  land ;  secus,  semble,  in  the  ease  of  portioners  :   Walrond  v. 
Bosslyn,  11  Ch.  D.  640 ;  Lewin,  1218. 

And  where  rents  of  an  infant  tenant  in  tail  were  expended  in  insurance  of  Fire  insur- 
buildings  which  were  burnt  down,  the  policy  moneys  being  personal  estate  ^^^  money, 
of  the  infant,  the  reversioner,  in  the  absence  of  any  provision  in  the  settle- 
ment as  to  fire  insurance,  had  no  equity  for  reconversion :    Warwicker  v. 
Bretnall,  23  Ch.  D.  188. 

A  contract  by  a  testator  for  sale  of  real  estate,  the  title  to  which  was  bad.  Conversion 
at  his  death,  and  is  not  subsequently  accepted  by  the  purchaser,  does  not  ^y  adoption. 
effect  a  conversion  :  Be  Thomas,  T.  v.  Howell,  34  Ch.  D.  166. 

As  to  conversion  by  adoption  by  the  authorities  in  lunacy  of  a  contract  to 
purchase  real  estate  entered  into  by  a  person  who  was  afterwards  found 
lunatic  and  died  intestate,  see  Baldwyn  v.  Smith,  [1900]  1  Ch.  588. 

A  devisee  was  held  not  to  have  adopted  his  testator's  parol  contract  so  as 
to  efiect  a  conversion  relating  back  to  the  testator's  lifetime  :  Be  Harrison, 
Parry  v.  Spencer,  34  Ch.  D.  214 ;  but  where  an  option  to  purchase  has  been 
given  to  a  lessee,  the  exercise  of  it  after  the  lessor's  death  has  been  held  to 
effect  a  retrospective  conversion  as  between  his  real  and  pers.  represves  :  Be 
Adams  and  The  Kensington  Vestry,  27  Ch.  D.  394,  C.  A. ;  Lawes  v.  Bennett, 
1  Cox,  167 ;  but  not  when  the  option  is  exercised  after  the  death  of  the 
lessee :  S,  C.  ;  Lewin,  1227,  1228,  and  v,  sup.  p.  1490. 
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And  as  to  failure  of  trusts  for  conversion  generally,  see  1  Jarm.  764  et  seq. ; 
AchroydY.  Smithson,  1  L.  C.  Eq.  394 ;  Wms.  Bxors.  495 ;  Ingpen  on  Exors. 
253  ;   Lewin,  171  et  seq. 

As  to  reconversion  by  election  of  the  person  or  persons  absolutely  entitled, 
see  Mutlow  v.  Bigg,  1  Ch.  D.  385,  C.  A.,  and  cases  there  cited ;  Van  v. 
Barnett,  19  Ves.  109  ;  Meeh  v.  Devenish,  6  Ch.  566  ;  Be  Lewis,  Foxwell  v.  L., 
30  Ch.  D.  654 ;  Be  Douglas  and  Powell's  Contract,  [1902]  2  Ch.  296  ;  Lewin, 
1233  et  seq. 

Where  a  lunatic's  estate  was  subject  to  a  mortgage,  which  it  was  desired 
to  pay  ofi,  an  order  was  made  that  the  mortgage  be  paid  off  without  pre- 
judice to  the  question  how  the  mortgage  should  ultimately  be  borne,  and 
it  was  to  be  kept  on  foot  by  transferring  it  to  the  committee,  to  be  disposed 
of  as  the  Court  should  direct :  Be  Melly,  49  L.  T.  429  ;  Be  Leeming,  3  D. 
P.  &  J.  43  ;  Lewin,  1244;  and  see  Lunacy  Act,  1890  (53  V.  c.  5),  ss.  117, 
123  (1). 


Section  XV. — ^Leases  and  Occtjpation- 
Impeovements. 


-Permanent 


1.  Inquiry  as  to  Leases  granted. 
An  inquiry  whether  the  said  real  estates  or  any  and  what  part 
thereof  have  been  let  upon  lease,  and  by  whom  the  same  were  so  let, 
and  whether  the  same  were  properly  let. — Potter  v.  Baker,  V.-C,  11 
Nov.  1826,  B.  2164. 

For  inquiries  as  to  grant  or  renewal  of  leases,  and  repurchasing  or  com- 
pounding for  anns,  and  investments,  and  income,  see  Longmore  v.  Elcvm, 
2  Y.  &  C.  C.  371. 


2.  Inquiry  as  to  Occupation  Rent — Account. 

1.  An  inquiry  what  is  the  proper  occupation  rent  with  which  the 
Pit  ought  to  be  charged  during  such  time  as  the  said  farm  &c.  have 
been  in  his  occupation  ;  2.  An  account  of  what  is  due  from  the  Pit  in 
respect  of  such  occupation  rent. — See  Badham  v.  Allen,  M.  E.,  6  Dec. 
1860,  A.  2443. 


3.  Defendant  to  be  charged  with  Occupation  Rent. 

And  the  Deft  by  her  counsel  admitting  that  she  has  been,  and  now 
is,  in  the  occupation  of  the  real  estates  of  the  intestate.  Order  that  an 
annual  value  by  way  of  rent  be  set  on  the  said  estates  during  the  time 
the  Deft  has  been  so  in  possession  ;  And  it  is  ordered  that  the  Deft  be 
charged  therewith  accordingly  (in  her  accounts  of  rents  and  profits). — 
Lechmere  v.  Brasier,  V.-C,  2  July,  1816,  B.  1833. 

For  inquiry  whether  Deft,  the  trustee,  has  been  in  occupation,  and  if  so 
an  annual  value  to  be  charged  by  way  of  rent ;  or  if  he  occupied  under  any 
existing  lease  by  the  testator.  Deft  to  be  charged  according  to  the  rent 
reserved,  see  Simmons  v.  Qutteriige,  M.  R.,  16  Feb.  1805,  B.  270  ;  Eadmcre 
V.  Niner,  M.  R.,  17  July,  1805,  B.  841. 
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For  order  for  Deft  to  be  charged  with  the  annual  royalty  rent  for  clay  dug 
by  him  for  the  making  of  bricks,  see  A,  6.  v.  Orant,  V.-C,  15  June,  1816, 
A.  1584. 

4.  Inquiry  as  to  Occupation  by  Trustees. 

An  inquiry  whether  the  Defts  W.  and  S.  {exors  and  trustees),  or 
either  of  them,  have  or  has  (since  the  testator's  death)  been  in  the 
occupation  of  the  said  real  estate,  or  any  and  what  parts  thereof,  and 
during  what  periods  ;  and  if  so,  It  is  ordered  that  an  annual  value  by 
way  of  occupation  rent  be  set  on  the  said  real  estate  or  such  parts 
thereof  as  have  been  so  occupied  during  such  occupation ;  And  it 
is  ordered  that  the  said  Defts  or  either  of  them  who  shall  appear  to 
have  been  in  such  occupation  be  charged  with  such  value  in  the  said 
accounts  of  rents  and  profits. — See  Salvin  v.  Weston,  V.-C.  W., 
23  April,  1866,  B.  1016. 


5.  Inquiry  as  to  Improvements. 

"  An  inquiry  what  permanent  improvements  of  the  real  estate  of 
the  testator  have  been  efiected  by  the  Deft  {exor  and  trustee),  and 
whether,  and  to  what  amount,  such  improvements  have  increased  the 
annual  value  of  such  estate ;  or  so  that  the  same  could  be  let  to  a 
tenant  at  any  or  what  increased  rental ;  but  such  inquiry  is  to  be 
without  prejudice  to  any  question  between  the  tenant  for  life  under 
the  testator's  will  and  the  Beit."— Salvin  v.  Weston,  V.-C.  W.,  23 
April,  1866,  B.  1016. 

For  like  inquiries  and  accounts  in  partition  actions,  see  Chap.  XLVI., 
"Paetition  and  Sale,"  Sect.  I. 


6.  The  like — as  to  Buildings. 

The  Pit  by  his  counsel  requesting  that  the  following  iaquiry  should 
be  made,  but  without  prejudice  to  any  question,  Order  that  the  follow- 
ing &c.  1.  An  iaquiry  what  additions  have  been  made  to  the  buildings 
standing  upon  the  testator's  land  in  the  statement  of  claim  mentioned, 
and  what  improvements  have  been  made  to  the  said  buildings  and  land, 
and  what  new  buildtugs  have  been  erected,  and  when,  either  entirely 
or  partly  on  the  testator's  land  by  the  Pit  either  alone  or  jointly  with 
others,  and  whether  for  the  purposes  of  his  or  their  business  or  other- 
wise, and  what  is  the  value  of  such  additions,  improvements,  and 
new  buildings.— See  Hunt  v.  H.,  V.-C.  W.,  21  Dec,  18Y2,  A.  3272. 

For  orders  authorizing  expenditure  by  trustees,  v.  sup.  pp.  1139,  1140, 
and  for  notes  as  to  what  payments  will  be  allowed  to  trustees  for  repairs 
and  improvements,  pp.  1145  et  seq. 

As  to  the  measure  of  the  personal  liability  of  an  exor  of  an  insolvent 
estate,  who  takes  beneficial  possession  of  the  testator's  leaseholds,  see  Be 
Bowes,  Earl  of  Strathmore  v.  Vane,  37  Ch.  D.  128. 
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Section  XVI.— Carrying  on  Business. 

1.  Inquiry  as  to  carrying  on  Testator's  Business  for  Infants. 

An  inquiry  whether  it  will  be  proper  and  for  the  benefit  and  advan- 
tage of  the  Pits,  the  infants,  and  of  the  Defts  A.,  and  B.  his  wife  [or 
for  the  benefit  of  the  persons  interested  in  the  testator's  estate],  that 
the  testator's  business  should  be  carried  on  and  continued  [If  so,  and 
if  so  in  what  manner  and  upon  what  terms],  and  if  not  what  should 
be  done  in  respect  thereof  ;  [or,  And  if  it  shall  appear  not  to  be  proper 
and  for  their  benefit  and  advantage,  It  is  ordered  that  the  lease  of  the 
house  in  which  the  said  trade  is  carried  on,  and  also  the  stock-in-trade, 
be  sold  with  the  approbation  of  the  Judge]. 

2.  Inquiry  as  to  Testator's  Business,  and  whether  to  be  continued 
or  disposed  of. 

10.  "  An  inquiry  whether  the  testator  was  engaged  in  any  and 
what  trade  or  bilsiness  at  his  death,  and  where,  and  how,  and  by 
whom,  and  in  what  circumstances,  the  same  was  carried  on  at  his 
death,  and  has  since  been  carried  on,  and  what  gains  and  profits,  if 
any,  have  been  made  thereby  since  his  death  ;  11.  An  inquiry  whether 
it  will  be  fit  and  proper,  and  for  the  benefit  of  the  infant  Pit  and  of  the 
other  persons  interested  under  the  said  will,  that  the  testator's  trade 
or  business  shall  be  carried  on  and  continued  by  the  Defts,  or  any  of 
them,  personally,  or  by  any  person  or  persons  to  be  employed  by 
them,  or  in  any  other  manner  ;  or  that  the  mUls,  machinery,  and 
premises  where,  or  by  means  whereof,  such  trade  or  business  is 
carried  on  shall  be  let,  and  to  whom,  and  on  what  terms  ;  or  that  such 
business  shall  be  wound  up  and  disposed  of ;  And  if  it  shall  appear 
not  to  be  proper  and  for  the  benefit  and  advantage  of  the  infant  Pit 
and  other  persons  interested  under  the  said  will  that  the  said  trade  or 
business  should  be  carried  on  and  continued,  It  is  ordered  that  the 
same  be  let  or  wound  up  and  sold  as  may  be  proper  and  for  their 
benefit,  with  the  approbation  of  the  Judge." — Rhodes  v.  R.,  V.-C.  S., 
30  May,  1868,  B.  1315. 

3.  Inquiry  as  to  Business  carried  on,  and  Stock  and  Profits. 

1.  An  inquiry  in  what  circumstances  the  testator's  business  of 
hotel-keeper  has  been  carried  on  from  his  death  until  the  —  day  of  — , 
and  what  gains  and  profits  have  been  derived  by  the  Deft  in  respect 
of  the  said  business  during  that  period  ;  2.  An  inquiry  whether  the 
testator's  stock-in-trade,  furniture,  farming-stock  and  effects,  or  any 
and  what  parts  thereof,  have  been  sold  ;  and  if  so,  under  what  circum- 
stances ;  3.  An  inquiry  whether  it  will  be  for  the  benefit  of  the  Pits 
that  the  Deft  should  become  or  be  confirmed  as  the  purchaser  of  the 
said  stock-in-trade,  furniture,  farming-stock  and  efiects,  at  the  price 
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of  £— ,  the  amount  of  the  valuation  thereof,  or  upon  any  other  and 
what  t^ims.—Bicknell  v.  B.,  M.  E.,  11  Jan.  1853,  A.  436. 


4.  Inquiry  as  to  Intestate's  Farming  Business,  and  Expenditure 
thereon  since  his  Death. 

An  inquiry  whether  the  intestate  at  the  time  of  his  death  was  carry- 
ing on  any  farming  business  on  any  and  what  farm,  and  under  any  and 
what  lease  or  otherwise,  and  whether  such  business  has  been  carried 
on  by  the  Deft  C.  (admix)  since  the  death  of  the  intestate,  and  whether 
any  and  what  moneys  have  been  properly  expended  by  her  in  stocking, 
cropping,  managing,  and  cultivating  such  farms,  and  what  ought  to  be 
done  in  respect  of  such  farming  business. — Smith  v.  Carter,  V.-C.  M., 
25  Jan.  1873,  B.  215 ;  and  see  Norman  v.  Baldry,  V.-C.  E.,  2  June, 
1834,  B.  1527  ;  S.  C,  6  Sim.  621. 

For  order  directing  exors  to  carry  on  business,  and  to  leave  at  Chambers 
annual  balance  sheets  showing  the  result  of  trading,  see  Paitson  v.  P., 
V.-C.  M.  at  Chambers,  14  June,  1871,  B.  1543. 


5.  Inquiry  as  to  Testator's  Interest  in  Business. 

Inquiry  what  was  the  nature  of  the  testator's  right  and  interest  in 
the  business  carried  on  by  him  at  his  decease,  and  the  fixtures  and 
stock-in-trade  used  and  employed  therein,  and  the  debts  owing  thereto 
at  the  time  of  his  decease. — Mordaunt  v.  Smith,  M.  E.,  17  July,  1858, 
B.  1531. 


6.  Inquiry  as  to  Testator's  Trade — Use  of  Assets — Sale  of  Effects 
— And  if  unth  Widow's  Assent. 

Account  of  dealings  and  transactions  ; — Usual  accounts  of  personal 
estate. — "  An  iaquiry  whether  any  trade  or  trades  in  which  the 
testator  at  his  death  was  engaged,  was  or  were  continued  after  his 
death,  and  by  whom,  and  for  what  time,  and  under  what  circum- 
stances, and  whether  any  and  what  part  of  his  assets  was  after  his 
death  used  and  employed  in  and  for  the  purposes  of  any  or  what 
trade  or  trades,  business  or  businesses,  and  under  what  circumstances  ; 
And  whether  after  his  death  any  and  what  part  of  his  efiects  and 
property  was  sold  to  the  —  Co.,  and  when,  and  by  whom,  and  for 
what  price  or  consideration,  and  in  what  circumstances,  and  whether 
the  property  and  efiects,  if  any,  so  sold,  or  any  and  what  part  thereof, 
was  or  were  afterwards  purchased  by  the  Deft  B.  (trustee),  and  for 
what  price  or  consideration,  and  in  what  circumstances ;  And 
whether  — ,  the  testator's  widow,  after  the  testator's  death  assented 
to  the  acts  of  the  Deft  B.,  and  the  acts,  if  any,  of  the  Deft  L.  (co- 
trustee),  in  the  admon  or  management  of  the  testator's  estate,  and  in 
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relation  to  the  trade  or  trades  which  had  been  carried  on  by  the 
testator,  or  any  or  which  of  such  acts,  and  under  what  circumstances." 
—Usual  directions.— Barfer  v.  Birch,  V.-C.  K.  B.,  16  July,  1847,  A. 
2203  ;  1  D.  &  S.  391. 

For  inqmries  and  directions  as  to  carrying  on  testator's  trades  and  sales 
of  his  property,  see  Blackwell  v.  Bull,  1  Keen,  182  ;  WMtmore  v.  Oxborrow, 
2  Y.  &  C.  C.  18  ;  Travis  v.  Milne,  9  Ha.  157. 


7.  Interest  and  Profits  of  Trade  since  Testator's  Death  to  be 


Account  of  personal  estate — "  distinguishing  any  part  of  such  per- 
sonal estate  which  has  arisen,  or  been  produced,  from  interest  that 
has  accrued  due  since  the  testator's  death,  or  from  profits  derived 
from  his  trade  of  &c.,  made  by  carrying  on  his  trade  since  his  death." 
—Stodhart  v.  Ryle,  V.-C,  10  Aug.  1816,  B.  1773. 

8.  Inquiry  as  to  Valuation  of  StocJc-in-Trade,  and  if  taken  hy 
Testator's  Sons  under  Will. 

"  An  inquiry  whether  a  valuation  was  made  of  the  stock-in-trade 
and  fixtures  used  in  his  trade  by  the  testator,  pursuant  to  the  direc- 
tions contained  in  his  said  wUl,  and  if  so,  what  was  the  amount  of  such 
valuation,  and  whether  such  stock-in-trade  and  fixtures  were  taken 
at  that  amount  by  the  testator's  three  sons  T.  &c.,  in  accordance  with 
the  directions  in  that  behalf  contained  in  the  said  wiU,  or  how  the 
same  and  every  part  thereof  was  disposed  of,  and  to  whom,  and  when, 
and  for  what  consideration." — Hunt  v.  Hunt,  V.-C.  W.,  21  Dec.  1872, 
A.  3272. 

For  orders  on  the  same  subjects  in  partnership  actions,  see  Chap.  XLIX., 
"  Paktneeship,"  pp.  2090  ef  seq. 

9.  Remuneration  allowed  to  Executors  for  carrying  on  Farms. 

"  Declare  that  in  the  special  circumstances  of  the  case  the  Defts 
E.  and  C.  ought  to  be  allowed  the  sum  of  £120  out  of  the  testator's 
personal  estate  for  their  care  and  pains  and  loss  of  time  in  managing 
and  carrying  on  the  testator's  three  farms  of  L.,  W.,  and  T.  in  the 
pleadings  mentioned  ;  And  it  is  ordered  that  in  addition  to  the  ac- 
counts directed  by  the  said  order  dated  &c.,  the  following  further 
account  be  taken,  that  is  to  say  ( — )  An  account  of  the  receipts  and 
payments  of  the  Defts  E.  and  C.  in  carrying  on  the  said  three  farms, 
and  of  the  profit  or  loss  made  or  sustained  thereby,  and  in  taking  such 
account  the  said  Defts  are  to  be  allowed  the  sum  of  £120  out  of  the 
testator's  personal  estate  for  their  care  and  pains  and  loss  of  time  as 
aforesaid,  and  this  account  is  to  be  without  prejudice  to  any  question 
as  to  the  extent  of  the  interest  of  the  estate  of  the  testator  in  the  said 
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farms."— horsier  v.  Ridley,  L.  JJ.,  5  July,  1864,  A.  1459 ;  S.  0.,  4 
N.  R.  417;  4D.  J.  &S.  452. 

For  inquiry  as  to  allowance  for  management,  see  Helling  v.  Hayes, 
V.-C.  W.,  4  May,  1872,  A.  1168. 


10.  Inquiries  &c.  where  Testator's  Assets  are  sufficient  to  meet  his 
Debts  at  the  time  of  his  Death,  hut  insuffix^ient  to  nfveet  the  Debts 
incurred  by  the  carrying  on  of  his  Business  pursuant  to  his 
Will. 

If  it  shall  appear  that  the  testator's  estate  is  more  than  sufficient 
for  payment  of  the  testator's  funeral  and  testamentary  expenses,  the 
debts  owing  to  his  creditors  at  the  time  of  his  death,  and  the  costs  of 
this  action,  Order  that  the  following  further  inquiries  be  made,  that  is 
to  say,  ( — )  An  inquiry  what  creditors  there  are  whose  debts  have  been 
incurred  by  reason  of  the  testator's  business  being  continued  after  his 
death  under  the  power  in  his  will  contained  ;  ( — )  An  inquiry  what 
amount  of  the  testator's  assets  has  been  properly  employed  by  the 
Defts  in  so  continuing  the  testator's  business,  and  what  is  the  amount 
of  such  assets  available  for  payment  of  the  debts  lastly  hereinbefore 
mentioned,  with  liberty  to  any  of  the  last-mentioned  creditors  to 
apply  to  the  Court  for  payment  of  their  debts  out  of  the  assets  so 
available  ;  And  it  is  ordered  that  the  applicant's  costs  of  this  applica- 
tion be  added  to  the  amount  of  his  claim. — Costs  of  Pits  and  Defts  to 
be  costs  in  the  action.— jBawfo  v.  B.,  M.  R.  28  March,  1887,  A.  685. 

NOTES. 
EIGHTS  AND  LIABILITIES  OF  EXECUTOES  CAEEYING  ON  BUSINESS. 

Exors,  being  bound  to  realize  their  testator's  estate  to  the  best  advantage,  Carrying  on 
may  carry  on  his  business  for  such  reasonable  time  as  is  necessary  to  enable  for  purpose 
them  to  sell  it  as  a  going  concern  :  Oollinson  v.  Lister,  20  Beav.  256,  365,  °^  realiza- 
366  ;  Garrett  v.  Noble,  6  Sim.  506 ;  Dowse  v.  Gorton,  [1891]  A.  C.  190  ;  and  *^°"- 
if  they  do  so  may  be  entitled,  even  as  against  the  testator's  creditors,  to 
an  indemnity  out  of  the  estate  in  respect  of  liabilities  properly  incurred  : 
Dowse  V.  Gorton,  [1891]  A.  C.  199 ;  and  see  Re  Owen,  Frisby  v.  Owen,  66 
L.  T.  718  ;  Hodges  v.  H.,  [1899]  2  Ir.  R.  480  ;  and  so  where  a  receiver  and 
manager  has  been  appointed  in  an  admon  action  to  carry  on  the  business 
in  succession  to  the  exor,  and  whether  the  will  does  or  does  not  contain  a 
power  to  carry  on  the  business  :  Re  Brooke,  B.  v.  B.,  [1894]  2  Oh.  600  ;  and 
a  third  person  injured  in  the  reasonable  course  of  management  may  be 
entitled  to  stand  in  the  place  of  the  trustee  or  exor  as  respects  indemnity  : 
Re  Rayhould,  [1900]  1  Ch.  199  ;  and,  quoad  beneficiaries  under  the  will,  a 
power  in  the  exors  to  carry  on  the  business  for  a  reasonable  time  may  be 
implied  from  a  general  power  to  postpone  the  sale  and  conversion  of  the 
estate,  although  the  business  is  not  specially  referred  to  :  Re  Chancellor, 
C.  V.  Brown,  26  Ch.  D.  42,  C.  A. ;  and  see  Re  Crowther,  Midgley  v.  C,  [1895] 
2  Ch.  56,  where  the  trustees,  having  absolute  discretion  as  to  postponement, 
were  held  to  be  justified  in  carrying  on  the  testator's  business  for  twenty- 
two  years,  and  paying  the  whole  of  the  profits  to  the  tenant  for  hfe  ;  but  a 
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power  to  postpone  sale,  coupled  with  a  direction  to  sell  the  testator's 
business  of  a  pawnbroker  with  all  convenient  speed,  was  held  not  to  give 
power  to  carry  on  for  an  indefinite  time,  and  under  the  circumstances  the 
Court  authorized  the  trustees  to  carry  on  the  business  for  two  years : 
Re  Smith,  Arnold  v.  8.,  [1896]  1  Ch.  171. 
Authority  by  But,  except  for  the  purpose  of  reahzation,  exors  are  not  justified  in  con- 
''""^^  tinuing  to  carry  on  the  testator's  business,  unless  there  is  a  distinct  authority 

given  by  the  will :   Kirkman  v.  Booth,  11  Beav.  373 ;  Collinson  v.  Lister, 
sup. 

A  power  to  exors  who  renounce  to  carry  on  the  testator's  business  does 
not  empower  the  admix  to  do  so  :  Lambert  v.  Mendle,  3  N.  R.  247  ;  and 
a  direction  to  carry  on  a  trade  forming  a  distinct  portion  of  the  testator's 
estate  does  not  of  itself  authorize  the  investment  of  further  sums  in  it : 
M'Neillie  v.  Acton,  4  D.  M.  &  G.  744 ;  and  if  it  is  to  be  carried  on  with 
a  specified  part  of  his  property,  only  that  part  is  hable  for  future  trade 
debts  :  Gutbush  v.  C,  1  Beav.  184 ;  Exp.  Garland,  10  Ves.  110  ;  Strickland 
V.  Symons,  26  Ch.  D.  245,  C.  A. ;  Se  Johnson,  Shearman  v.  Robinson,  15 
Ch.  D.  548 ;  on  the  subsequent  bankruptcy  of  the  firm  the  amount  so 
directed  to  be  left  in  it  cannot  be  proved  for :  Scott  v.  Izon,  34  Beav.  434  ; 
and  see  Partnership  Act,  1890,  s.  3. 

Where  a  newspaper,  part  of  assets,  was  carried  on  under  the  decree,  the 
stationer  supplying  paper  had  a  Hen  on  the  funds  in  Court  prior  to  creditors  : 
Tinkler  v.  Hindmarsh,  2  Beav.  348 ;  and  where  a  victualler  directed  his 
trade  to  be  carried  on  by  his  exors,  a  brewer  and  a  spirit  merchant  who  used 
to  supply  Mm,  they  were  entitled  to  do  so  at  fair  market  prices  :  Smith  v. 
Lang  ford,  2  Beav.  362 ;  but  this  decision  can  no  longer  be  treated  as  a 
binding  authority :  per  Cozens-Hardy,  M.  R.,  Re  Sykes,  S.  v.  S.,  [1909] 
2  Ch.  241. 

The  Court  cannot  on  behalf  of  infants  authorize  the  admor  to  carry  on  an 
intestate's  trade  :  Land  v.  L.,  43  L.  J.  Ch.  311. 

Exors  cannot  be  made  liable  for  allowing  part  of  the  testator's  estate 

to  continue  in  a  business,  under  a  power,  though  it  is  lost  by  misconduct  of 

surviving  partners  :  Rowley  v.  Adams,  2  H.  L.  C.  725, 772  ;  and  see  Ward  v. 

W.,  lb.  777. 

Power  to  sell       The  exors  may  sell  or  pledge  any  part  of  the  property  properly  employed 

or  pledge         jn  the  business,  and  may  even,  it  seems,  mortgage  the  freehold  premises  in 

business  which  the  business  is  carried  on  :    Devitt  v.  Kearney,  13  L.  R.  Ir.  45 ; 

property.  M'Neillie  v.  Acton,  4  D.  M.  &  G.  744. 

And  where  all  the  realty  and  personalty  was  given  upon  trust  for  sale, 
and  the  trustees  were  empowered  to  carry  on  the  testator's  business,  and 
employ  therein  all  the  capital  invested  therein  at  his  death,  and  to  increase 
or  abridge  the  business  and  capital,  they  were  held  entitled  to  raise  money 
for  the  business  by  an  equitable  mortgage  of  the  realty :  Re  Dimmock,  52 
L.  T.  494. 
Indemnity.  Where  the  business  had  been  properly  carried  on  in  accordance  with  the 

provisions  of  the  will,  and  with  the  assent  of  the  creditors,  and  in  their 
interest  as  well  as  in  that  of  the  beneficiaries,  the  exors  were  entitled,  in 
priority  to  creditors,  to  indemnity  out  of  the  general  estate,  and  not  merely 
out  of  that  portion  of  the  assets  which  had  come  into  existence  or  changed 
its  form  since  the  testator's  death  :  Dowse  v.  Gorton,  [1891]  A.  C.  190 ;  and 
see  Re  Owen,  Frishy  v.  Owen,  66  L.  T.  718. 
Partnership.  Receiving  a  sum  of  money  from  the  firm  on  account  of  what  might  be 
due  to  the  estate  did  not  make  the  exors  liable  as  partners :  Holme  v. 
Hammond,  L.  R.  7  Ex.  218. 

The  fact  that  the  exors  have  allowed  a  sum  due  to  the  testator's  estate 
from  a  firm  in  wliich  he  was  a  partner  to  remain  outstanding  does  not  entitle 
residuary  legatees  to  an  account  of  the  profits  made  by  the  surviving 
partnerssince  the  testator's  death :  Vyse  v.  Foster,  8  Ch,  309  ;  L.  R.  7  H.  L. 
318. 
Where  the  surviving  partners  insist  pn  using  part  of  the  assets  in  the 
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business,  the  exors  are  entitled  to  have  a  receiver  :  Madgwick  v.  Wimble, 

6  Beav.  495. 

A  receiver  and  manager  of  an  intestate's  business  has  been  appointed,  Receiver  and 
although  there  was  no  legal  pers.  represve  :  Stter  v.  8.,  2  Dr.  &  S.  311.       manager. 

Exors  may  be  allowed  remuneration  :  Forster  v.  Ridley,  4  D.  J.  &  S.  452  ;  Remuuera- 
Form  9,  mp.  p.  1496.  tion. 

As  to  principle  on  which  an  exor,  who  had  been  managing  a  hotel  be-  Accounting, 
longing  to  the  testator's  estate  and  supplying  it  with  goods  from  his  own  principle, 
brewers,  was  to  account  for  profits  and  receive  allowances,  see  Be  Williams, 
Morgan  v.  W.,  1892,  W.  N.  81 ;  40  W.  R.  636. 

EEMBDIES   OF   CBEDITOBS. 

The  remedy  of  a  creditor  of  the  business  for  a  debt  contracted  after  the  Debt  con- 
death  is  against  the  exor,  not  the  estate  :   Farhall  v.  F.,  12  Eq.  98  ;  7  Ch.  tracted  after 
123  ;  JJe  Morgan,  PiUgrem  v.  P.,  18  Ch.  D.  93,  C.  A. ;  Strickland  v.  Symons,  death. 
26  Ch.  D.  245,  C.  A. ;  22  Ch.  D.  666  ;  and  see  Be  Evans,  E.  v.  E.,  34  Ch.  D. 
597,  C.  A. ;  Dowse  v.  Gorton,  40  Ch.  D.  536,  543,  C.  A. ;  [1891]  A.  C.  190  ; 
and  is  by  an  action  for  the  amount,  not  by  admon  decree  :  Owen  v.  Delamere, 
15  Eq.  134 ;  but  the  creditor  has  a  right  to  the  benefit  of  the  indemnity  Benefit  of 
and  lien  which  the  exor  as  trustee  has  against  the  property  devoted  to  exor's 
the  business,  subject  to  equities  between  the  heirs  and  cs.  q.  t.,  e.g.,  the  indemnity, 
exor  being  in  default  is  not  entitled  to  indemnity  except  on  making  good  liis 
default :  Be  Johnson,  Shearman  v.  Robinson,  15  Ch.  D.  548  ;  Exp.  Garland, 
10  Ves.  110 ;   Gallagher  v.  Ferris,  7  L.  R.  Ir.  489  ;   Strickland  v.  Symons, 
26  Ch.  D.  245,  248,  C.  A. ;  Be  Blundell,  B.  v.  S.,  44  Ch.  D.  1,  11,  C.  A. ; 
Re  Raybould,  [1900]  1  Ch.  199,  sup.  p.  1498 ;  Jennings  v.  Mather,  [1901] 
1  K.  B.  108 ;  and  this  right  to  the  benefit  of  the  indemnity  is  not  pre- 
cluded by  the  fact  that  one  of  the  trustees  has  been  found  a  defaulter : 
Re  Frith,  [1902]  1  Ch.  342 ;   and  the  exor  is  bound  to  render  an  account 
of  the  assets  employed  in  the  business,  at  the  suit  of  a  creditor  of  it  since 
the  death  :   Thompson  v.  Dunn,  5  Ch.  573  ;   but  it  is  premature  for  such 
creditors  to  apply  to  enforce  their  right  in  an  admon  action  until,  on  further 
consideration,  the  exor  is  proved  not  to  be  in  default :  Re  Morris,  23  L.  R. 
Ir.  333. 

An  exor  carrj^ing  on  his  testator's  trade  is  personally  liable  for  debts  so  Personal 
contracted,  although  he  avowedly  acts  as  exor  :   Labouchere  v.  Tupper,  11  liability  of 
Moo.  P.  C.  198  ;  5  W.  R.  797  ;  and  though  the  exor  carries  on  the  business  exor. 
in  his  own  name,  and  the  testator's  assets  employed  in  it  are  ostensibly  the 
exor's  property,  a  judgment  creditor  of  the  exor  is  not  entitled  to  take 
such  assets  in  execution  :  Re  Morgan,  PiUgrem  v.  P.,  18  Ch.  D.  93,  C.  A.  ; 
and  exors  accepting  new  shares  in  a  company  as  exors  are  personally  liable  : 
Re  Leeds  Banking  Co.,  Fearnside  and  Dean's  Case,  1  Ch.  231. 

In  Re  Evans,  E.  v.  E.,  34  Ch.  D.  597,  C.  A.,  a  judgment  creditor  was 
declared  entitled  by  Kay,  J.,  to  a  lien  on  the  beneficial  interest  of  the 
admix  to  whom  the  goods  had  been  supplied,  and  which  goods  were  sold 
on  the  day  on  which  judgment  was  signed  pursuant  to  an  order  previously 
made  in  an  admon  action. 

By  0.  xvrn,  5,  claims  by  or  against  an  exor  or  admor  may  be  joined 
with  such  claims  by  or  against  him  personally  as  "  are  alleged  to  arise  with 
reference  to  the  estate  "  :  see  Padwick  v.  Scott,  2  Ch.  D.  743  ;  Farhall  v.  F., 

7  Ch.  123. 

On  an  originating  summons  for  admon  by  creditors  of  a  business  carried 
on  after  the  testator's  death,  the  Court  declined  to  make  a  judgment 
directing  special  inquiries :   Re  Bach,  Walker  v.  B.,  1892,  W.  N.  108. 

And  see  further  as  to  exors  carrying  on  a  trade,  Wms.  Exors.  1554  et 
seq.  ;  Ingpen  on  Exors.  381  et  seq.  ;  lindl.  665  et  seq. 

As  to  the  liability  of  exors  and  of  the  estate  for  debts,  subsequent  to  the 
death,  contracted  by  a  partnership  or  company  of  which  the  testator  was  a 
member,  v.  Chap.  XLIX.,  "  Partnership." 
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Section  XVII. — Outstanding  Estate. 

1.  Inquiry  as  to  outstanding  Estate,  and  as  to  taking  Proceedings. 

An  inquiry  what  parts,  if  any,  of  tlie  testator's  said  personal  estate 
are  outstanding  and  undisposed  of,  and  upon  what  securities  ;  And 
it  is  ordered  that  such  proceedings,  if  any,  as  the  Judge  shall  approve 
be  taken  for  the  purpose  of  realizing  and  getting  in  the  same  [or,  and 
whether  it  will  be  fit  and  proper  that  any  and  what  proceedings  should 
be  taken,  and  by  whom,  for  the  purpose  of  realizing  and  getting  in 
the  same,  or  any  part  thereof]. — See  Startin  v.  Peckover,  V.-C.  W.,  6 
June,  1857,  B.  1217  ;  Willats  v.  Hooper,  V.-C,  M.,  8  June,  1875, 
B.  1366. 

2.  Outstanding  Estate  to  be  got  in. 

Order  that  the  Deft  T.  {exor)  do  proceed  to  get  in  the  outstanding 
personal  estate  of  the  testator,  and  take  such  proceedings  therein  as 
the  Judge  shall  direct ;  And  it  is  ordered  that  the  Deft  T.  do,  within 
—  days  from  the  respective  times  of  receipt,  lodge  the  amounts  which 
shall  from  time  to  time  be  received  on  account  of  such  outstanding 
personal  estate  in  Court,  as  directed  in  the  schedule  hereto. — [Add 
Lodgment  Schedule.] 

3.  Inquiry  as  to  continuing  Investments. 

An  inquiry  whether  it  will  be  fit  and  proper,  and  for  the  benefit  of 
the  infant  Pits,  and  the  other  persons  interested  under  the  will  of  the 
testator,  that  any,  and  what  part  or  parts,  of  the  testator's  said  re- 
siduary personal  estate  and  effects  should  be  retained  in  the  invest- 
ment or  investments,  state,  or  condition,  in  which  the  same  was  or 
were  at  the  decease  of  the  testator. — Clark  v.  Dalrymple,  V.-C.  M., 
16  July,  1870,  A.  2154. 

4.  Inquiry  as  to  continuing  or  calling  in  Securities. 

An  inquiry  whether  any  and  which  of  the  securities  whereon  the 
testator's  estate,  or  any  part  thereof,  is  outstanding,  are  proper  to  be 
continued,  and  whether  any,  and  which  of  them,  are  proper  to  be 
called  in  ;  And  it  is  ordered  that  such  of  them  as  shall  appear  proper 
to  be  called  in  be  called  in  accordingly,  and  put  in  suit,  if  necessary, 
in  the  names  of  the  Defts  [the  exors],  with  the  approbation  of  the  Judge ; 
And  it  is  ordered  that  the  said  Defts  be  indemnified  therein  out  of  the 
testator's  estate. — Lodge  money  to  be  received  in  Court  &c. — [Form 

2,  sup.] 

5.  Inquiry  as  to  converting  Foreign  Securities,  &c. 
"  An  inquiry  whether  it  is  expedient  that  any,  and  what  part,  of  the 
foreign  securities  and  shares  in  mining  or  other  cos.  in  the  statement 
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of  claim  mentioned,  forming  part  of  the  testator's  estate,  should  be 
sold  and  converted  into  money,  or  what  should  be  done  therewith." — 
Hargreaves  v.  Barton,  V.-C.  M.,  20  Jan.  1872,  A.  99. 

For  orders  for  exors  to  sell  bonds  in  foreign  railways  in  such  manner 
they  might  think  fit,  with  special  powers,  including  power  to  revoke  con- 
tracts, and  to  resell  and  to  make  allowances  to  agents,  see  Browne  v.  Collins, 
V.-C.  H.  at  Chambers,  22  Jan,  1875,  A.  119. 

For  inquiry  under  what  circumstances  the  intestate's  shares  in  an 
insurance  oo.  and  his  railway  debenture  stock  remained  unsold,  and  what 
was  their  value  respectively  at  the  time  of  the  intestate's  death,  and  whether 
any,  and  if.  any  what,  loss  had  been  occasioned  by  their  being  retained 
unsold,  see  Re  Price,  P.  v.  P.,  V.-C.  H.,  17  March,  1877,  B.  439  ;  and  see 
Forms  and  Notes,  Chap,  XLI.,  "  Tbustebs." 


6.  Inquiries  as  to  Investments — Compromise  and  Conversion  of 

Estate. 

1.  An  inquiry  whether  any  and  what  investments  have  been  made 
with  any  and  what  parts  of  the  testator's  residuary  personal  estate,  or 
the  produce  thereof,  or  the  money  arising  from  the  sale  of  his  real 
estate,  and  when  such  investments  were  made,  and  whether  they  are 
still  subsisting,  or  what  has  become  thereof  respectively.  2.  An 
inquiry  in  what  circumstances  such  parts  of  the  testator's  personal 
estate  not  specifically  bequeathed  as  remain  outstanding  have  been 
allowed  to  remain  so  outstanding,  and  whether  it  is  fit  and  proper,  and. 
for  the  benefit  of  the  persons  interested  in  the  testator's  personal 
estate,  that  the  same,  or  any  and  what  parts  thereof,  should  be  got  in. 
3.  An  inquiry  whether  any  and  what  arrangements  by  way  of  com- 
promise or  otherwise  were  made  by  the  Defts  G.  &c.  {refresves)  with 
any  and  what  persons,  being  debtors,  or  otherwise  accountable  to  the 
estate  of  the  testator,  and  whether  such  arrangements  respectively 
were  fit  and  proper  and  for  the  benefit  of  the  persons  interested  in  the 
testator's  estate.  4.  An  inquiry  of  what  the  residuary  trust  estate  of 
the  testator  now  consists,  and  in  whom  the  legal  estate  in  such  parts 
thereof  as  consist  of  freehold  or  copyhold  estates  is  now  vested,  and 
whether  any  and  what  parts  of  the  residuary  trust  estate  respectively 
ought  to  be  sold,  got  in,  or  converted  into  money. — Agg-Gardener  v. 
Agg,  V.-C.  W.,  24  July,  1858,  A.  1588. 

7.  Direction  to  continue  Foreign  Securities. 

Declare  that  the  words  "  stocks  in  the  foreign  funds,"  contained  in 
the  will  of  the  testator,  were  intended  to  comprise  foreign  securities  to 
which  the  faith  of  the  coimtry  or  state  in  which  they  are  funded 
(invested)  is  pledged ;  And  Declare  that  all  the  securities  mentioned 
in  &c.,  except  in  the  £4|  p.  c.  loan  of  the  city  of  Boston  &c.,  are 
comprised  in  the  foregoing  declaration,  and  are  not  to  be  sold  or 
converted  during  the  widowhood  of  the  Pit  without  her  consent  in 
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writing. — Ellis  v.  Eden,  23  Beav.  543,  549,  n, ;  and  see  Montressor  v. 
M.,  1  Col.  693. 


8.  Sum  due  on  Bond  from  Father  of  Infant  Cestuis  que  Trust  to  he 
paid  by  Instalments. 

"  And  tlie  said  E.,  H.,  S.,  and  C.  (sureties),  by  their  counsel  con- 
senting that  their  liabilities  in  respect  of  the  joint  and  several  bond 
dated  &c.  for  £2000,  ia  the  pleadings  and  in  the  Master's  certificate 
mentioned,  shall  not  be  afiected  by  time  being  allowed  by  this  order 
to  the  said  W.  J.  H.  for  payment  of  the  sum  secured  by  the  said  bond." 
— Tax  costs — "  Exor  to  be  at  liberty  to  retain  costs  relating  to  the 
bond  without  prejudice  to  the  direction  for  W.  J.  H.  to  pay  them  ;  And 
the  said  W.  J.  H.  by  his  counsel  undertaking  to  insure  his  life  for 
£1000  in  some  oflBlce  for  the  insurance  of  lives  to  be  approved  by  the 
Deft,  and  to  assign  the  policy  to  the  Deft  as  exor  of  the  wiU  of  the 
testator  on  or  before  1st  May,  1875,  and  by  his  counsel  also  under- 
taking to  pay  the  premiums  in  respect  of  such  policy,  and  that  such 
policy  shall  stand  as  a  security,  in  addition  to  the  memorandum  of 
deposit  of  title  deeds  in  the  Master's  certificate  dated  &c.  mentioned, 
and  to  the  said  bond,  for  payment  of  £2000  therein  respectively 
referred  to  ;  Order  that  the  said  W.  J.  H.  do  pay  to  the  Deft,  on  or 
before  the  1st  day  of  March,  1875,  the  sum  of  £100." — ^Directions  for 
.payment  by  instalments  of  amount  of  bond,  interest,  and  costs. — 
"  But  in  case  the  said  W.  J.  H.  shall  die  on  or  before  the  said  30th  day 
of  December,  1881,  then  the  part  of  the  said  sum  of  £2000  remaimng 
due  and  owing  at  the  date  of  his  death  is  to  become  immediately 
payable,  and  the  order  hereinbefore  contained  as  to  such  part  then 
remaining  due  is  to  be  of  no  effect." — Liberty  to  apply. — Hodgetts  v. 
Fortescue,  12  Jan.  1875,  A.  181. 

In  this  case  the  testator's  son-in-law,  W.  J.  H.,  was  indebted  to  him  in 
the  sum  of  £2000  secured  by  a  memorandum  and  deposit  of  title  deeds  of 
inadequate  value,  and  a  bond  to  which  there  were  several  sureties.  The 
£2000  when  paid  was  to  be  held  on  trusts  for  the  benefit  of  the  infant 
children.  Under  an  inquiry  directed  by  the  decree,  made  in  a  suit  by  the 
infants  by  their  next  friend  against  their  father,  the  exor  and  obligee  of 
the  bond,  the  Chief  Clerk  found  that  it  would  not  be  for  the  benefit  of  the 
infant  Pits  that  the  bond  should  be  enforced  at  once,  as  their  father  was 
unable  to  pay  it.  And  see  Ward  v.  W.,2  H.  L.  C.  786,  as  to  getting  in  debts 
to  the  injury  of  cs.  q.  i. 

NOTES. 

Time  within        Bxors  are  in  general  bound  to  get  in  outstanding  assets  within  twelve 

which  assets    months  from  the  death  of  the  testator,  and  are  liable  for  loss  occasioned  by 

should  be  got  not  doing  so,  unless  they  can  show  good  reason :   Hughes  v.  Empson,  22 

in.  Beav.  181 ;   Grayburn  v.  Clarhson,  3  Ch.  605,  where  the  estate  of  an  exor 

who  died  thirteen  months  after  the  testator,  whose  will  directed  conversion 

with  all  convenient  speed,  was  made  liable,  fifteen  years  afterwards,  for  loss 

from  shares  in  an  unhmited  co. ;  and  see  Sculthorpe  v.  Tipper,  13  Eq.  232, 

et  sup.  p.  1098,  Form  6,  and  note,  p.  1107  ;  Lewin,  321. 
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But  they  may  exercise  a  reasonable  discretion,  and  were  not  made  liable  Discretion, 
for  not  selling  shares  for  two  years  while  the  market  was  failing :  Marsden 
V.  Kent,  5  Oh.  D.  598  ;  although  there  was  a  direction  to  convert  with  all 
convenient  speed :  Buxton  v.  B.,  1  My.  &  C.  80 ;  and  it  is  sufl&oient  if 
all  reasonable  attempts  to  realize  have  been  made  :  Ward  v.  W.,  2  H.  L.  C. 
777,  787  ;  Be  Boberts,  Knight  v.  Boierts,  76  L.  T.  479  ;  Lewin,  1172  ;  and 
where  the  will  authorizes  investments  on  mortgage,  there  is  no  rule  imposing 
an  absolute  duty  on  trustees  or  exors  to  call  in  mortgage  securities  within 
twelve  months,  although  of  a  hazardous  nature  or  apparently  insufficient 
by  reason  of  agricultural  depression ;  Be  Chapman,  Cocks  v.  C,  [18961 2  Ch. 
763,  0.  A. 

Exors  must  get  in  all  debts  to  the  estate  on  personal  security,  although 
due  from  a  oo-exor :  Styles  v.  Guy,  1  Mao.  &  G.  422  ;  1  H.  &  T.  523  ;  et  sup, 
p.  1083. 

Where  there  had  been  a  loss  by  non-conversion  of  a  security,  the  trustees 
were  allowed  the  benefit  of  an  inquiry  to  show  the  actual  amount  which 
would  have  been  realized  by  a  conversion  at  the  proper  time :  Gainsborough 
(Earl)  V.  Watcombe  Co.,  54  L.  J.  Ch.  991 ;  53  L.  T.  116  ;  and  v.  sup.  Chap. 
XLL,  "  Trustees,"  p.  1106. 

An  exor  ordered  to  pay  into  Court  a  balance  invested  on  personal  security 
in  India  was  allowed  a  proper  time  for  doing  so  :  Boy  v.  Oibbon,  4  Ha.  65. 
As  to  payment  in,  v.  sup.  pp.  1442, 1443. 

And  see  notes  to  Sect.  XXXI.,  inf.  pp.  1616  et  seq.,  as  to  the  duty  of 
exors  to  sell  and  convert  outstanding  estate. 

One  exor  may  settle  an  account  with  a  person  accountable  to  the  estate  :  Compromise. 
Smith  V.  Everett,  27  Beav.  446,  454 ;   but  a  compromise  by  an  exor,  the 
effect  of  which  was  to  relieve  him  from  a  liability  he  was  under  to  the 
testator's  estate,  was  set  aside :  Stott  v.  Lord,  8  Jur.  N.  S.  249  ;  31  L.  J.  Ch. 
391 ;  5  L.  T.  817  ;  10  W.  R.  284  ;  and  v.  sup.  p.  1149. 

Payment  to  exors'  or  trustees'  agent  is  a  discharge,  and  they  are  liable  Payment  to 
for  him :  Bobertson  v.  Armstrong,  28  Beav.  123.  agent. 

Payment  to  an  agent  as  such  will  not  operate  as  a  discharge  merely 
because  he  happens  to  be  one  of  the  exors :  Miller  v.  Douglas,  56  L.  J. 
Oh.  91 ;  55  L.  T.  583  ;  35  W.  B.  122. 

The  exor  is  the  proper  person  to  sue  both  at  law  and  in  equity  for  out-  Conduct  of 
standing  assets,  and  formerly  if  the  exor  was  insolvent  a  receiver  was  proceedings, 
appointed  who  could  bring  actions  in  his  name :  Utterson  v.  Mair,  2  Ves. 
jun.  95  ;  but  it  is  not  now  the  practice  to  permit  a  receiver  to  carry  on  an 
action  in  the  name  of  a  bankrupt  exor  or  admor :  Be  Hopkins,  DovxL  v. 
Hawtin,  19  Oh.  D.  61, 0.  A. ;  and  if  an  exor  becomes  bankrupt,  and  there  is 
a  co-exor  willing  to  act,  the  Court  will  simply  restrain  the  bankrupt  from 
further  acting  :  Bowen  v.  Phillips,  [1897]  1  Ch.  174  ;  and  after  a  judgment 
against  him  for  admon  the  exor  and  not  the  Pit  is  entitled,  in  the  absence  of 
misconduct,  to  the  conduct  of  aU  proceedings  for  the  benefit  of  the  estate : 
Harrison  v.  Bichards,  I  Ch.  473.  Legatees  suing  the  exor  may  add  the 
surviving  partner  of  the  testator  as  a  party  "that  they  may  have  an 
account  of  the  personal  estate  entire  "  :  Newland  v.  Champion,  1  Vez.  105  ; 
Burrowes  v.  Core,  6  H.  L.  0.  907  ;  4  Jur.  N.  S.  1245 ;  Bowsher  v.  Watkins, 
1  Buss.  &  M.  277  ;  Travis  v.  Milne,  9  Ha.  149.  (But  this  does  not  apply 
to  a  partnership  iDy  way  of  shares  in  a  co. :  Stainton  v.  Carron  Co.,  18 
Beav.  146.) 

Again,  a  legatee  may  sue  a  person  who  has  (by  a  breach  of  the  exors'  Eight  of 
duty  of  which  he  was  aware)  become  possessed  of  part  of  the  assets :  Consett  legatee 
V.  Bell,  I  Y.  &  0.  0.  569,  679  ;  and  see  Hilliard  v.  Eiffe,  L.  B.  7  H.  L.  39  ;  to  sue. 
Be  Lovett,  Ambler  v.  Lindsay,  3  Ch.  D.  198  ;  or  it  there  is  collusion  between 
the  exor  and  the  debtor :  Burrowes  v.  Core,  6  H.  L.  C.  907  ;  4  Jur.  N.  S. 
1245  ;  or  between  the  exor  and  a  stranger,  such  as  the  retainer  of  assets  by 
the  stranger  with  the  exor's  consent :  Gedge  v.  Traill,  1  Buss.  &  M.  281  n.  ; 
Be  tovett.  Ambler  v.  Lindsay,  3  Ch.  D.  198  ;  or  if  the  exor  refuses  to  sue  : 
Lancaster  v.  Evors,  4  Beav.  158  ;  or  neglects  to  sue :  Morley  v.  White,  8  Ch, 

VOL.  n.  "  5  p 
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731  (where  the  debtor  was  a  co-exor  who  had  neither  proved  nor  renounced) ; 
and  the  owner  of  a  fund  in  Court,  out  of  which  the  estate  is  entitled  to  be 
recouped  payments  made,  should  be  a  party :  8.  C. 

An  exor  may  assign  the  testator's  book  debts  to  a  creditor,  and  give  him 
a  power  of  attorney  to  get  them  in,  and  the  assignee  may  be  made  Deft  to 
an  admon  action  by  another  creditor :   Vane  v.  Bigden,  5  Ch.  663. 

And  see  further  on  this  subject.  Barker  v.  Birch,  1  D.  &  S.  376  ;  Doran 
V.  Simpson,  4  Ves.  651 ;  Troughton  v.  Binks,  Alsager  v.  Bowley,  6  Ves.  573, 
748 ;  Benfleld  v.  Solomons,  9  Ves.  86 ;  Baddeley  v.  Curwen,  2  CoU.  151. 
And  as  to  the  liability  of  exors  for  not  suing,  see  Clack  v.  Holland,  19  Beav. 
262,  and  other  cases,  sup.  p.  1080. 

Where  the  Pit's  sob  buys  up  debts,  the  estate  being  insolvent,  the 
question  whether  he  is  trustee  of  any  profit  cannot  be  raised  by  the  Master's 
certificate  in  the  absence  of  any  direction  in  the  order :  Be  Tillett,  Field  v. 
Lydall,  32  Ch.  D.  639. 

As  to  the  right  of  creditors  to  sue  persons  in  possession  of  real  estate  who 
collude  with  the  heir  or  devisee,  see  Burroughs  v.  Elton,  11  Ves.  29  ;  Pearse 
V.  HewiU,  7  Sim.  371, 

Where  a  testator  appoints  a  person  who  owes  him  money,  or  one  of  several 
joint,  or  joint  and  several,  debtors,  his  exor  or  one  of  his  exors,  he  thereby 
extinguishes  the  debt  at  law  as  against  legacies,  although  the  exor  does  not 
prove  the  will :  Wms.  Exors.  1054 ;  Be  Applebee,  Leveson  v.  Beales,  [1891] 
3  Ch.  422 ;  Be  Griffin,  G.  v.  G.,  [1899]  1  Ch.  408 ;  but  not  as  against  creditors : 
lb.  1313 ;  nor  at  all  in  equity :  lb.  1314 ;  Ingle  v.  Bichards,  28  Beav.  366 ; 
unless  it  appears  to  have  been  his  intention  to  do  so :  Strong  v.  Bird,  18  Eq. 
315 ;  Be  Applebee,  sup.  ;  and  the  principle  is  not  confined  to  the  release  of 
a  debt,  but  apphes  to  perfect  an  incomplete  gift  inter  vivos  :  Be  Stewart, 
[1908]  2  Ch.  251 ;  but  the  rule  ought  not  to  be  further  extended  so  as  to 
be  applicable  to  a  mere  promise  to  pay  an  indefinite  sum  at  a  future  time : 
Be  Innes,  [1910]  1  Ch.  188. 

Under  the  common  judgment  an  exor  cannot  be  charged  with  part  of  the 
estate  which  he  has  not  got  in :  Shuttleworth  v.  Bristo,  12  W.  R.  40 ;  9  L.  T. 
317  ;  and  as  to  wiKul  default,  v.  sup.  pp.  1120  et  seq. ;  and  Form  20,  sup, 
p.  1418. 


Section  XVIII. — ^Inqxtieies  as  to  Persons. 

1.  Special  Inquiry  for  Next  of  Kin  under  Statute  of  Distribution 
(22  &  23  Cae.  II.  c.  10),  where  there  is  prima  facie  evidence 
of  assignments  or  incumbrances. 

An  inquiry  who  were  the  persons  entitled  by  virtue  of  or  according 
to  the  Statute  of  Distribution,  or  otherwise,  to  the  estate  of  A., 
deceased,  the  intestate  in  the  pleadings  [or  writ,  or  originating 
summons],  named  living  at  the  time  of  his  [or  her]  death,  and  whether 
any  of  them  are  since  dead,  and,  if  so,  who  are  their  respective  legal 
pers.  represves. 


2.  Another  Form  of  Uke  Inquiry. 

An  inquiry  who  are  the  persons  entitled  by  virtue  of  or  according 
to  the  Statute  of  Distribution,  or  otherwise,  to  the  estate  of  A., 
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deceased,  the  intestate  in  the  pleadings  \or  writ,  or  originating 
summons]  named. 

The  words  "  or  otherwise  "  in  Forms  1  and  2,  were  inserted  in  order  to 
include  assignees  or  incumbrancers,  and  were  approved  in  principle  by 
Chitty,  L.  J. 

3.  Inquiry  as  to  Heirs  in  Gavelkind. 

And  the  Defts  by  their  coimsel  admitting  that  the  land  comprised 
in  the  estate  of  the  above-named  testatrix  A.  was  of  gavelkind  tenure, 
Order  that  the  following  inquiry  be  made,  that  is  to  say  :  1 .  An  inquiry 
who  was  or  were  the  heir  or  heirs  in  gavelkiud  of  the  testatrix  living 
at  the  time  of  her  death,  and  whether  such  heir  or  heirs  is  or  are  living 
or  dead,  and  if  dead  who  by  devise,  descent,  or  otherwise  is  entitled  to 
such  gavelkind  estate  of  the  testatrix  as  descended  to  such  heir. — 
Re  Brooke,  Ridsdale  v.  King,  Joyce,  J.,  at  Chambers,  15  Nov.  1909,  A. 
3854. 

4.  Inquiry  as  to  Testator^ s  Marriage,  and  as  to  his  Wife,  Children, 

and  Issue. 

"  An  inquiry  whether  the  testator  B.  was  ever  married,  and  if  so, 
when  and  to  whom  ;  and  whether  he  left  a  widow,  and  whether  any 
and  what  children  him  surviving,  and  when  such  children,  if  any,  were 
respectively  born,  and  whether  any  of  them  are  since  dead,  leaving 
any  and  what  issue." — Cooper  v.  Wicks,  V.-C.  E.,  29  April,  1842,  A. 
1022  ;  Rayment  v.  R.,  V.-C.  W.,  4  May,  1872,  B.  1451. 

5.  Inquiry  as  to  Testator's  Children. 

"  An  inquiry  what  children  the  testator  left  him  surviving,  and 
when  they  were  respectively  born,  and  whether  they  are  all  now 
living,  or,  if  any  of  them  are  dead,  when  they  respectively  died,  and 
whether  they  left  any  chOd  or  children  respectively,  and  who  are  the 
respective  legal  pers.  represves  of  such  of  the  said  children  of  the 
testator,  if  any,  as  are  dead." — Re  Edmonds,  E.  v.  Granger,  V.-C.  M. 
at  Chambers,  1  July,  1876,  A.  1925. 

For  order  (under  O.  xvi,  9a,  of  June,  1876,  now  0.  xvi,  32)  directing 
inquiries  to  ascertain  certain  classes  and  for  appointment  of  a  proper 
person  in  Chambers  to  represent  each  class,  in  order  to  decide  question  of 
construction,  see  Be  Peppitt,  Chester  v.  Phillips,  V.-C.  B.,  16  Dec.  1876, 
B.  3544. 

6.  The  Uke. 

An  inquiry  what  children  there  were  of  the  testator,  and  when  they 
were  respectively  born,  and  whether  they  are  all  living,  and,  if  any  of 
them  are  dead,  when  they  respectively  died,  and  if  any  of  them  died 
under  the  age  of  twenty-one  years,  whether  they  left  any,  and  if  any, 
what  issue,  and  whether  any  of  such  children  being  daughters  have 
maixM.— Patrick  v.  Crick,  V.-C.  H.,  17  May,  1877,  B.  1577, 
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7.  Inquiry  as  to  Testator's  Children  and  Issue. 

1.  An  inquiry  what  children  there  were  of  the  testator  who  pre- 
deceased him,  leaving  any  and  what  issue  living  at  his  death  ;  or  who 
survived  him,  and  being  sons,  attained  the  age  of  twenty-one  years,  or 
died  under  that  age  leaving  any  and  what  issue,  or  being  daughters, 
attained  that  age  or  married  under  that  age  with  the  consent  of  their 
guardians.  2.  An  inquiry  whether  such  children  as  survived  the  tes- 
tator and  such  issue  are  respectively  living  or  dead,  and  if  dead,  when 
they  died,  and  who  are  their  legal  pers.  represves. — Gale  v.  G.,  M.  R., 
25  Feb.  1871,  A.  468. 

For  inquiry  as  to  persons  claiming  to  be  second  cousins,  see  Eyre  v.  Harris,  . 
M.  R.,  21  July,  1779,  A.  663. 

And  for  inquiry  as  to  testator's  cousins,  descendants  from  his  father's  or 
mother's  brothers  or  sisters,  and  as  to  their  issue,  see  Stevenson  v.  Abington, 
M.  R.,  24  Nov.  1860,  B.  2293. 

8.  Inquiry  as  to  Female  Legatee  and  her  Issue. 

An  inquiry  whether  M.,  in  the  testator's  wUl  named,  survived  the 
testator,  and  if  so,  when  she  was  born,  and  whether  she  was  ever,  and, 
if  ever,  when  married,  and  to  whom,  and  whether  she  is  living  or  dead, 
and  if  dead,  when  she  died,  and  whether  she  left  any,  and,  if  any,  what 
issue  her  surviving,  and  whether  such  issue  are  living  or  dead,  and 
when  they  were  respectively  born,  and  if  any  of  such  issue  are  dead, 
when  they  respectively  died. — Re  Gelderd,  G.  v.  Logan,  M.  E.,  2  June, 
1877,  A.  1090. 

9.  Inquiry  as  to  Children,  and  their  Mother,  and  any  Appointment. 

An  inquiry  what  children  C,  in  the  pleadings  named,  has  had,  and 
when  they  were  respectively  born,  and  whether  they  are  all  living,  or, 
if  any  of  them  are  dead,  when  they  respectively  died  ;  and  whether 
the  said  C.  is  living  or  dead,  and  if  dead,  when  she  died  ;  and  whether 
she  ever,  and  when,  and  in  any  and  what  manner,  exercised  the  power 
of  appointment  contained  in  the  testator's  will. — Cope  v.  Evans,  V.-C. 
K.,  7  June,  1858,  A.  1783. 


10.  Presumption  of  Death — Preliminary  Inquiries. 

An  inquiry  whether  A.  is  living  or  dead,  and  if  dead,  when  he  died, 
and  whether  he  left  any  and  what  will,  and  whether  he  was  ever 
married,  and  if  so  (when  and)  to  whom,  and  whether  there  were  any 
children  of  the  said  marriage,  and  who  are  his  legal  pers.  represves. — 
Re  Allin,  V.-C.  M.,  15  June,  1867,  A.  1403 ;  15  W.  R.  1164 ;  17 
L.  T.  60. 

As  to  presumption  of  death  after  long  absence,  see  Sect.  XXVII.,  inf. 
p.  1589. 
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11.  Inquiries  as  to  Legatee,  and  if  dead  testate  or  intestate,  and  as 
to  his  Children  or  Next  of  Kin. 

An  inquiry  whether  A.  &c.,  is  living  or  dead  ;  and  if  the  said  A.  be 
dead,  when  he  died,  and  what  was  his  age  at  the  time  of  his  death, 
and  whether  he  died  intestate,  or  left  any  and  what  will,  and  whether 
he  left  any  child  or  children  him  surviving  ;  And  in  case  he  left  any 
child  or  children  him  surviving,  whether  such  child  or  children,  or  any 
and  which  of  them,  are  living  or  dead,  and  if  any  such  child  or  children 
be  dead,  who  are  their  respective  legal  pers.  represves  ;  And  in  case 
the  said  A.  left  no  child  or  children,  and  died  intestate. — Inquiry  for 
next  of  kin  [Form  1,  Sect.  IV.,  sup.  p.  1410]. 

12.  Inquiries  as  to  Legatees  and  their  Issue,  and  their 
Representatives. 

1.  An  inquiry  whether  P.  &c.,  respectively  named  in  the  will  of  the 
testator,  are  respectively  living  or  dead,  and  if  dead,  when  they  died. 
2.  An  inquiry  whether  the  Pit  W.,  and  the  Defts  G.  and  S.  respec- 
tively, have  had  any  and  what  children  or  issue,  and  whether  such 
children  or  issue  are  living  or  dead,  and  whether  such  of  the  said 
children  or  issue  as  are  dead  lived  to  attain  the  age  of  twenty-one 
years,  or  if  daughters  were  married,  and  when,  and  to  whom ;  and 
who  are  the  legal  pers.  represves  of  any  such  children  or  issue  as  have 
died  after  having  attained  the  age  of  twenty-one  years,  or  after 
marriage  if  daughters.  3.  An  inquiry  what  children  there  were  living 
at  the  death  of  the  testator,  or  afterwards  born,  of  the  said  P.,  other 
than  her  daughters,  the  Pit  W.,  and  the  Defts  Gr.  and  S. ;  and  whether 
such  other  children,  if  any,  are  living  or  dead,  and  if  dead,  who  are 
their  respective  legal  pers.  represves. — Weedon  v.  Glover,  M.  E.,  26  Jan. 
1858,  B.  490. 

As  to  the  service  on  the  official  sob  where  the  fund  exceeds  £500,  see 
0.  xxn,  12b,  a,ndsup.  p.  203. 

For  inquiries  as  to  parties  out  of  the  jurisdiction  and  next  of  kin  of  the 
testator,  who  would  be  next  of  kin  of  testator  and  of  Pit  if  she  were  dead, 
and  so  subject,  decree  for  accounts,  see  Oodkin  v.  Murphy,  2  Y.  &  C.  C.  353  ; 
as  to  persons  living,  and  for  represves  of  deceased,  and  if  any  claim  made 
for  legacy,  see  Hunt  v.  Peacock,  6  Ha.  365 ;  as  to  children  of  surviving 
residuary  legatees  and  of  one  deceased,  and  if  any  of  the  latter  were  deceased, 
and  if  so,  as  to  their  represves,  and  as  to  incumbrancers  on  their  shares,  and 
if  all  persons  interested  were  parties,  with  decree  for  accounts,  see  Fisk  v. 
Norton,  2  Ha.  382. 

For  inquiries  as  to  children — where  gift  confined  to  those  living  at 
decease  of  tenant  for  life,  see  Middleton  v.  Messenger,  5  Ves.  137  ;  where 
confined  to  those  living  when  the  eldest  attained  twenty-one,  Andrews  v. 
Partington,  3  Bro.  0.  C.  403  ;  as  to  sum  to  be  set  apart  for  legacies  of  future 
children,  regard  being  had  to  the  mother's  age,  Dejjlis  v.  Ooldschmidt, 
lMer.422;  19  Ves.  572. 


1508 


Administration  of  Estates,    [chap.  xliv. 


NOTES. 


Form 
of  order. 


Residuary 


Order  at 
any  stage 
of  cause. 


Time  of  _ 

ascertaining 

class. 


CLASSES   OF  PERSONS — ^INQUIBIES. 

The  inquiries  as  to  a  class  of  persons  or  nearest  or  next  of  kin  should  stand 
first  in  the  judgment,  but  are  not  expressly  directed  to  be  preliminary  to 
taking  the  accounts,  and  this  rests  in  the  discretion  of  the  Judge  at 
Chambers,  under  O.  Lv.  33  ;  and  see  Form  1,  sup.  p.  1410. 

Where  the  residue  is  given  to  a  class  of  persons,  it  is  not  proper  to  inquire 
in  terms  who  are  the  residuary  legatees,  as  such  inquiry  may  involve 
questions  of  law  and  construction,  as  well  as  of  fact,  but  the  Court  usually 
directs  an  inquiry  for  the  class  of  persons  to  whom  the  residue  appears  to  be 
bequeathed ;  and  that  the  Court  does  not  usually  send  an  inquiry  as  to  a 
mere  question  of  law,  but  will  sometimes  send  a  mixed  question  of  law  and 
fact,  V.  sup.  Vol.  I.  p.  319. 

Under  Jud.  Act,  1873,  s.  66,  inquiries  may  be  directed  to  be  prosecuted 
in  a  District  Registry. 

By  0.  XXXIII,  2,  any  "  necessary  inquiries  or  accounts  "  may  be  directed 
at  any  stage  of  a  cause  or  matter,  though  "  there  is  some  special  or  further 
relief  sought  for,  or  some  special  issue  to  be  tried,"  as  to  which  the  cause 
must  proceed  in  the  ordinary  manner :  Leaden  Y.Leivin,  4:11a..  6Zi;  Teague 
V.  Richards,  11  Sim.  46. 

Under  a  gift  to  a  class,  prima  facie,  the  class  to  take  is  to  be  ascertained  at 
the  death  of  the  testator,  and  not  the  period  of  division  :  Bulloch  v.  Dowries, 
9  H.  L.  C.  1 ;  Ee  Ford,  Patten  v.  Sparks,  72  L.  T.  5,  C.  A.,  and  see  Re  Wilson, 
[1907]  2  Ch.  572  ;  Theobald  on  Wills,  306  e«  «eg. ;  Hawkins,  99, 100;  and 
the  whole  property  goes  to  those  members  of  the  class  who  are  capable  of 
taking  at  the  death :  Re  Coleman  and  Jarrom,  4  Ch.  D.  165. 

Where  one  of  a  class  dies  before  the  testator  (1  Jarm.  431 ;  Theobald, 
785),  or  the  gift  is  revoked  as  to  him  {Shaw  v.  McMahon,  4  D.  &  War.  431), 
his  share  does  not  lapse,  but  goes  to  the  others:  Re  Dunster,  [1909]  1  Ch. 
103. 

Secus,  where  the  gift  is  to  personce  designatce  :  Cruse  v.  Howell,  4  Drew. 
215,  217,  e.g.,  to  "  my  nine  children,"  and  in  such  case  sect.  33  of  the  Wills 
Act  will  apply :  Re  Stansfidd,  S.v.S.,l5  Ch.  D.  84 ;  Re  Griffiths'  Settlement, 
Griffiths  V.  Waghorne,  [1911]  1  Ch.  246  (posthumous  child),  but  the  pro- 
visions of  this  section  only  apply  in  the  case  of  gifts  to  issue,  and,  therefore, 
an  attempt  to  import  and  apply  them  to  collaterals  failed :  In  re  Gresley's 
Settlement,  Willoughhy  y.  Drummond,  [1911]  1  Ch.  358. 

But  where  there  is  a  dominant  intention  to  benefit  persons  who  answer 
a  definite  description,  coupled  with  a  mistake  in  the  enumeration  of  the 
persons  answering  the  description,  the  Court  will  reject  the  inaccurate 
enumeration :  Re  Sharp,  [1908]  2  Ch.  190. 

As  to  the  period  when  a  class  of  children  taking  in  remainder  are  to  be 
ascertained,  see  Re  Milne,  Grant  v.  Heysham,  56  L.  J.  Ch.  543 ;  57  L.  T. 
828,  C.  A. ;  and  that,  in  the  case  of  a  gift  to  wife  and  children,  the  leaning 
of  the  Court  is  towards  the  construction  which  gives  a  life  interest  to  the 
wife  with  remainder  to  the  oliildren,  see  Re  McVicker's  Contract,  25  L.  R.  Ir. 
307. 

Where  reversionary  interests  are  given  direct  to  a  class  it  is  to  be  ascer- 
tained at  the  death,  and  not  when  each  reversion  falls  in :  Hagger  v.  Payne, 
23  Beav.  474. 

For  a  review  of  the  cases  when  persons  taking  as  next  of  kin  after  a  lite 
interest  are  to  be  ascertained,  see  Wharton  v.  Barker,  4  K.  &  J.  483  ; 
6  W.  R.  534 ;  and  see  Lees  v.  Maesey,  3  D.  F.  &  J.  113  ;  Re  Morley,  25 
W.  R.  825  ;  Mortimore  v.  Jf.,  4  App.  Ca.  448  ;  S.C.,'1  Ch.  D.  332  ;  Sturge 
to  G.  W.  Ry.  Co.,  19  Ch.  D.  444  ;  Clarke  v.  Hayne,  42  Ch.  D.  529  (not 
following  Re  Ainsworth,  Druitt  v.  Seaward,  31  Ch.  D.  234  ;  and  Re  Bradley, 
Brown  v.  Oottrell,  58  L.  T.  631) ;  Be  Peirson's  Settlement,  1903,  W.  N.  100  ; 
under  a  gift  "  after  the  death  of  A."  to  the  testator's  next  of  kin,  A.  takes 
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a  life  estate  by  implication ;  secus,  where  the  gift  is  to  persons  who  happen 
to  be  some  of  the  next  of  kin :  jBe  Springfield,  Ckamberlin  v.  S.,  [1894] 
3  Ch.  603. 

A  gift  to  such  of  a  class  as  shall  attain  twenty-one  is  not  to  be  ascertained 
on  the  first  of  them  attaining  twenty-one :  Iredell  v.  /.,  26  Beav.  485 ;  and 
see  Armitage  v.  Williams,  27  Beav.  348  ;  Pilhington  v.  P.,  29  L.  R.  Ir.  370. 

The  rule  in  Andrews  v.  Partington,  3  Bro.  0.  C.  403,  by  which,  under  a 
gift  of  an  aggregate  fund  to  a  class  payable  to  them  respectively  at  a  given 
age,  individuals  coming  into  esse  after  one  of  the  class  has  attained  the  age 
are  excluded,  applies  to  a  voluntary  settlement :  Re  Knapp's  Settlement, 
K.  V.  Vassall,  [1895]  1  Ch.  91,  and  is  apphcable,  though  not  necessarily  so, 
to  a  gift  of  income :  Re  Powell,  Crosland  v.  Holliday,  [1898]  1  Ch.  227, 
distinguishing  and  explaining  Re  WenmotVs  Estate,  W.  v.  W.,  37  Ch.  D. 
266  ;  and  see  Re  Stephens,  [1904]  1  Ch.  322. 

And  it  apphes  although  the  will  creates  a  prior  life  interest  which  deter- 
mines before  any  of  the  class  attain  the  age :  Re  Emmett,  E.  v.  E.,  13 
Ch.  D.  484,  C.  A.,  explaining  Kevern  v.  Williams,  5  Sim.  171 ;  and  BerBey 
V.  Swinburne,  16  Sim.  275. 

The  Court  looks  at  the  circumstances  at  the  date  of  the  will :  Quayle  v. 
Davidson,  7  W.  R.  164. 

A  gift  to  "  the  sisters  of  A.  as  tenants  in  common  "  {Doe  d.  Stewart  v.  Class  gift, 
Sheffield,  13  East,  526) ;  or  to  all  the  nephews  of  A.  who  were  living  at  the  what, 
time  of  his  decease  {Dimond  v.  Bostock,  10  Ch.  358) ;  or  to  named  children, 
and  such  children  thereafter  to  be  born  as  should  attain  twenty-one  {Re 
Jackson,  Shiers  v.  Ashworth,  25  Ch.  D.  162 ;  Be  Stanhope's  Trusts,  27 
Beav.  201) ;  or  to  A.,  testator's  niece,  and  the  children  of  B.,  his  sister 
{Kingsbury  v.  Walter,  [1901]  A.  C.  187,  H.  L.) ;  is  a  gift  to  a  class,  and  only 
those  who  survive  the  testator  take ;  and  see  Fdl  v.  Biddolph,  L.  R.  10 
C.  P.  701. 

As  to  the  effect  of  a  gift  to  the  children  of  A.  and  B.,  see  Re  Fealherstone's 
Trusts,  22  Ch.  D.  Ill :  In  re  Walbran,  [1906]  1  Ch.  64. 

As  to  the  effect  of  a  gift  "if  A.  dies  leaving  no  children,"  and  that  the 
word  "  leaving  "  is  so  to  be  construed  as  not  to  defeat  any  prior  vested 
interest,  see  Be  Cobbold,  [1903]  2  Ch.  299. 

As  to  gifts  to  children  in  remainder,  including  children  en  ventre  sa  mire.  Child  en 
see  Re  Hallett,  H.  v.  H.,  1892,  W.  N.  148,  and  cases  there  referred  to.  ventre  sa 

There  is  a  general  rule  of  construction  that  in  the  absence  of  contrary  mire. 
intention  a  gift  by  will  to  children  "  living  "  or  "  bom  "  at  a  given  period 
includes  a  child  en  ventre  sa  mire  at  the  date,  and  bom  afterwards  in  any 
case  where  the  application  of  the  rule  is  for  the  benefit  of  the  child :  Re 
Salaman,  [1908]  1  Ch.  2  ;  but  if  it  be  for  the  benefit  of  the  child  that  the 
rule  should  not  be  applied,  the  Court  will  not  apply  it :  Villar  v.  Qilbey, 
[1907]  A.  C.  139. 

EVIDENCE. 

Evidence  of  the  declarations  of  a  testator  as  to  whom  he  intended  to 
benefit,  can  only  be  received  where  the  description  of  the  legatee,  or  of  the 
things  bequeathed,  is  equally  apphcable,  in  all  its  parts,  to  two  persons, 
or  to  two  things.  But  evidence  of  the  circumstances,  the  habits,  and  the 
state  of  his  family  at  the  time  he  made  the  will,  is  admissible,  so  as  to  put 
the  Court  in  the  position  of  the  testator,  in  order  to  ascertain  the  bearing 
and  application  of  the  language  which  he  uses,  and  whether  there  exists 
any  person  or  thing  to  which  the  whole  description  given  in  the  will  can, 
with  sufficient  certainty,  be  appUed  :  Charter  v.  O.,  L.  R.  7  H.  L.  364. 

And  for  the  rules  as  to  the  adinission  of  paTol  evidence  in  the  construction 
of  wills,  see  1  Jarm.  W.  484  et  seq.  ;  Wms.  Exors.  904 ;  Hawkins,  9  ; 
Theobald,  122  et  seq. ;  Irvine  v.  Sullivan,  8  Eq.  673 ;  Grant  v.  0.,  L.  R. 
5  C.  P.  380,  727  (as  to  which  see  Wells  v.  W.,  18  Eq.  504) ;  Re  Taylor, 
Cloak  V.  Hammond,  34  Ch.  D.  255,  C.  A. ;   Gillett  v.  Cane,  10  Eq.  29  ;  Re 
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Ingh,  11  Eq.  578  ;  Wilson  v.  O'Leary,  7  Ch.  448  ;  12  Eq.  525  ;  Re  Waller, 
White  V.  /Scopes,  68  L.  J.  Ch.  526,  C.  A.  (former  wills  admissible;  Re  Ofner, 
[1909]  1  Ch.  60  ;  Re  Hubbuck,  [1905]  P.  129. 

REPRESENTATION  :  NUMEROUS  PARTIES. 

By  O.  XVI,  9,  where  there  are  numerous  persons  having  the  same  interest 
in  one  cause  or  matter,  one  or  more  of  such  persons  may  sue  or  be  sued,  or 
may  be  authorized  by  the  Court  or  a  Judge  to  defend  the  said  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all  parties  so  interested :  et  v.  sup. 
p.  120. 

By  r.  9a,  the  Court  has  power  to  approve  a  compromise  in  the  absence 
of  some  of  the  persons  interested  under  the  trust. 

By  r.  32  (a),  in  any  case  in  which  the  right  of  an  heir-at-law,  customary 
heir,  or  the  next  of  Mn,  or  a  class,  shall  depend  upon  the  construction  of  an 
instrument,  and  it  shall  not  be  known,  or  be  difficult  to  ascertain,  such 
heir-at-law,  or  next  of  kin,  or  class,  the  Court  or  Judge  may,  if  convenient 
to  have  the  questions  of  construction  determined  before  such  heir-at-law, 
next  of  kin,  or  class,  shall  have  been  ascertained  by  means  of  inquiry  or 
otherwise,  appoint  some  one  or  more  persons  to  represent  such  heir-at- 
law,  next  of  kin,  or  class,  and  the  judgment  of  the  Court  or  Judge  in  the 
presence  of  such  person  or  persons  is  to  be  binding  upon  the  party  or 
parties,  or  class,  so  represented. 

By  r.  32  (b),  in  any  other  case  in  which  an  heir-at-law,  or  customary  heir, 
or  any  next  of  kin,  or  a  class  shall  be  interested  in  any  proceedings,  the 
Court  or  Judge  may,  if,  having  regard  to  the  nature  and  extent  of  the 
interest  of  such  persons  or  any  of  them,  it  shall  appear  expedient  on  account 
of  the  difficulty  of  ascertaining  such  persons,  or  in  order  to  save  expense, 
appoint  one  or  more  persons  to  represent  such  heir,  or  to  represent  all  or 
any  of  such  next  of  kin  or  class,  and  the  judgment  or  order  of  the  Court  or 
Judge  in  the  presence  of  the  persons  so  appointed  shall  be  binding  upon 
the  persons  so  represented. 

An  order  was  made  under  this  rule  in  Re  Peppitt,  Chester  v.  Phillips, 
4  Ch.  D.  230,  sup.  p.  1505. 

As  to  the  effect  of  this  and  other  rules  as  to  binding  absent  parties,  see 
May  V.  Newton,  34  Ch.  D.  347  ;  Saragassa  and  Mediterranean  v.  Collingham, 
[1904]  A.  C.  159. 

But  the  Court  has  no  power  to  appoint  a  person  to  represent  a  class  of 
which  there  is  no  member  in  existence,  e.g.  unborn  children  :  Re  Whiting's 
Settlement,  [1905]  1  Ch.  96. 

MEANING  OF  PARTICULAR  EXPRESSIONS. 

Children.  Children  means   "  legitimate "  children  :    Jarm.  1748  ;    Wms.  Exors. 

855  et  seq.  ;  unless  there  is  a  clear  indication  to  the  contrary :  Re  Bolton, 
Brovm  v.  B.,  31  Ch.  D.  542,  C.  A. ;  Re  Haseldine,  Orange  v.  Sturdy,  31  Ch.  D. 
511,  C.  A. ;  Re  Lowe,  Danily  v.  Piatt,  61  L.  J.  Ch.  415  ;  40  W.  R.  475  ;  Re 
Du  Bochet,  [1901]  2  Ch.  441 ;  so  strong  that  a  contrary  intention  cannot 
be  imputed  to  the  testator :  Megson  v.  Hindle,  16  Ch.  D.  198,  C.  A. ;  and 
see  Be  Brown,  Penrose  v.  Manning,  63  L.  T.  159 ;  Walsh  v.  Brovme,  62 
L.  T.  899 ;  Re  Du  Bochet,  sup. ;  and  it  is  not  sufficient  that  the  illegitimate 
child  is  elsewhere  described  by  the  testator  as  his  nephew :  Re  Hall,  Bran- 
ston  V.  Weightman,  35  Ch.  D.  551 ;  and  as  to  what  will  be  a  sufficient 
indication,  see  Re  Humfries,  Smith  v.  Millidge,  24  Ch.  D.  691 ;  Re  Bryon, 
Drummond  v.  Leigh,  30  Ch.  D.  110 ;  Re  Horner,  Eagleton  v.  H.,  37  Ch.  D. 
695 ;  Hill  v.  Crook,  L.  R.  6  H.  L.  265 ;  Re  Eve,  [1909]  1  Ch.  796 ;  Re 
Walker,  W.  v.  Lutyens,  [1897]  2  Ch.  238  (where  an  illegitimate  child  was 
sufficiently  recognized  to  come  in  under  gift  to  "issue");  Re  Parker, 
P.  V.  Osborne,  [1897]  2  Ch.  208 ;  Re  Harrison,  H.  v.  Higson,  [1894]  1  Ch. 
561 ;  Re  Smilter,  [1903]  1  Ch.  198  ;  Theobald,  289  et  seq. 
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The  word  primarily  refers  only  to  the  issue  of  the  first  generation  : 
Jarm.  1656 ;  Clifford  v.  Koe,  5  App.  Ca.  447 ;  Re  Kirk,  Nicholson  v. 
K;  52  L.  T.  346  ;  but  the  primary  meaning  may  be  displaced  by  circum- 
stances, and  the  word  converted  into  a  word  of  limitation  :  Clifford  v.  Koe, 
sup. ;  or  held  to  mean  grandchildren :  Re  Smith,  Lord  v.  Hayward,  35 
Ch.  D.  558,  distinguishing  Radcliffe  v.  Bibohley,  10  Ves.  195. 

A  gift  to  reputed  illegitimate  children  to  be  in  esse  at  the  death  of  a  Illegitimate 
testator  is  vahd  :  Occleston  v.  Fullalove,  9  Ch.  147  ;  Re  Hastie's  Trusts,  children. 
35  Ch.  D.  728 ;  Re  Loveland,  [1906]  1  Ch.  542 ;  Re  Goodwin's  Trust,  17 
Eq.  345  ;  but  see  Re  Du  Bochet,  sup.  ;  and  as  to  the  difference  between  a 
gift  by  a  father  and  by  a  mother,  see  Re  Frogley,  [1905]  P.  137  ;  but  this 
does  not  affect  the  rule  that  there  cannot  be  a  vahd  gift  to  a  future  ille- 
gitimate child  described  solely  by  reference  to  its  paternity :  Re  Bolton, 
Brown  v.  B.,  31  Ch.  D.  542,  C.  A. ;  and  whether  an  illegitimate  child  en 
ventre  can  take  as  a  reputed  child,  qutere  :  S.  C.  ;  and  see  Re  Shaw,  Robinson 
V.  S.,  [1894]  2  Ch.  573 ;  Mbern  v.  Fowler,  1908,  W.  N.  202. 

A  gift  over  on  death  of  A.  (tenant  for  Ufe)  without  leaving  children  is  not  Implied  gift 
sufficient  to  create  a  gift  by  implication  to  the  children :    Re  Rawlins'  *°  children. 
Trusts,  45  Ch.  D.  299,  C.  A. ;   S.  C,  nom.  ScaUv.  Rawlins,  [1892]  A.  C. 
342,  H.  L. 

And  a  gift  over  to  next  of  kin  of  an  illegitimate  child  is  a  gift  to  the 
persons  who  would  have  been  her  next  of  Mn  if  she  had  been  legitimate  : 
Re  Wood,  [1902]  2  Ch.  542. 

"Relatives   hereinbefore   named"   included   illegitimate    children    of  Relatives, 
persons  named  as  cousins :  Seale  Hayne  v.  Jodrell,  [1891]  A.  C.  304 ;  and 
see  Re  Corsellis,  [1906]  2  Ch.  316. 

A  power  to  appoint  among  "  relatives  "  not  being  exercised,  only  the  next 
of  kin  under  the  statutes  were  entitled :  Salusbury  v.  Denton,  3  K.  &  J.  529  ; 
as  to  "  relations,"  see  Lees  v.  Massey,  3  D.  T.  &  J.  113 ;  9  W.  R.  425  ; 
Wms.  Exors.  1226  et  seq.  ;  and  that  the  presumption  is  that  the  half- 
blood  are  included,  see  Re  Reed,  57  L.  J.  Ch.  790 ;  36  W.  R.  682 ; 
and  see  Seale  Hayne  v.  Jodrell,  [1891]  A.  C.  304 ;  S.  C,  44  Ch.  D.  590, 
C.  A. ;  where  "  relatives  named  "  was  held  in  the  case  to  include  relatives 
by  affinity  and  illegitimate ;  and  see  Re  Wood,  [1902]  2  Ch.  542. 

"  Second  cousins  "  will  not  include  persons  who  have  not  the  same  Cousins, 
great-grandfather  or  great-grandmother  as  the  propositus,  unless  there 
is  a  special  indication  of  intention :  Re  Parlcer,  Bentham  v.  Wilson,  15 
Ch.  D.  528 ;  but  may  include  first  cousins  once  removed,  if  there  are  no 
second  cousins :  Re  Bonner,  Tucker  v.  Oood,  19  Ch.  D.  201 ;  Wilks  v. 
Bannister,  30  Ch.  D.  512  ;  and  as  to  the  meaning  of  "  the  nearest  and  most 
deserving  male  cousins,  and  a  regular  Power  of  the  family,"  see  Power  v. 
Quealy,  4  L.  R.  Ir.  20. 

"Descendants"  is  less  flexible  than  "issue,"  and  requires  a  stronger Bescendants. 
context  to  confine  it  to  children :    Ralph  v.  Carrick,  11  Ch.  D.  873, 
CA. 

The  primary  meaning  of  "  family  "  is  children  :  Pigg  v.  Clarke,  3  Family. 
Ch.  D.  672  ;  Burt  v.  Hellyar,  14  Eq.  160 ;  but  a  power  to  appoint  among 
"family  or  next  of  kin"  included  all  relatives:  Sn,ow  v.  Teed,  9  Eq. 
622 ;  and  under  a  power  to  appoint  among  a  "  family  "  an  illegitimate 
child  recognized  as  a  child  may  be  included :  Humble  v.  Bowman,  47 
L.  J.  Ch.  62,  disapproving  Freeland  v.  Pearson,  3  Eq.  658 ;  and  as  to  the 
meaning  of  "  family,"  see  2  Jarm.  1582  ;  Sinnott  v.  Walsh,  3  L.  R.  Ir.  12. 

"  Heirs  "  may  have  a  twofold  meaning — ^viz.,  heir-at-law  as  to  real  Heirs. 
estate  and  next  of  kin  as  to  personalty — ^if  there  is  enough  to  show  that 
the  testator  did  not  intend  it  to  have  its  technical  meaning :    Keay  v. 
Boulton,  25  Ch.  D.  212  ;  Wingfield  v.  W.,  9  Ch.  D.  658. 

But  where  both  realty  and  personalty  were  given  to  testator's  "  legal 
heirs  and  theirs  for  ever,"  the  heiresses  took  all  as  residue  :  In  the  Goods  of 
Dixon,  4  P.  D.  81. 

Personalty  given  direct  to  "  the  heirs  and  assigns  "  of  a  deceased  person 
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went  to  his  statutory  next  of  kin  :  Be  Newton,  4  Eq.  171 ;  and  "  heirs  of 
the  body  "  of  A.  meant  such  of  the  next  of  kin  of  A.  as  were  descended 
from  her :  He  Jeaffreson,  2  Eq.  276  ;  but  the  use  of  the  word  "  heirs,"  &c., 
as  to  personalty  as  words  of  limitation  will  not  prevent  lapse :  Appleton  v. 
Rowley,  8  Eq.  139. 

By  virtue  of  sect.  3  of  the  Inheritance  Act,  1883,  under  a  devise  to 
"right  heirs,"  the  heir-at-law  at  the  death  takes  as  devisee,  and  co-heiresses 
take  as  joint  tenants,  and  not  as  co-parceners :  Owen  v.  Gibbons,  [1902] 
1  Ch.  636. 

"  Heirs,"  as  a  word  of  substitution  as  to  personalty,  means  those  taking 
under  the  Statute  of  Distribution  :  Doody  v.  Higgins,  2  K.  &  J.  729  ;  Re 
Philps,  7  Eq.  151 ;  Parsons  v.  P.,  8  Eq.  260 ;  Finlason  v.  Tatlock,  9  Eq. 
258;  i?e/SteDe»s,15Eq.llO. 

For  an  instance  of  the  general  rule  that  the  "  heir  "  ("  right  heir  male  ") 
of  a  person  named  in  a  will  must  be  ascertained  as  soon  as  possible,  see  Re 
Grayson,  48  L.  J.  Ch.  354 ;  40  L.  T.  98 ;  27  W.  R.  534. 

Under  a  gift  of  realty  to  the  right  heirs  of  a  stranger,  the  heirs  take  as 
joint  tenants  as  personce  designatce  :  Berens  v.  Fellows,  56  L.  T.  391 ;  35 
W.  B.  356. 

As  to  the  effect  of  a  devise  to  A.  "  for  his  life  and  the  life  of  his  heir,"  see 
Re  Amos,  Carrier  v.  Price,  [1891]  3  Ch.  159. 
Husband,  Under  a  gift  on  death  of  a  daughter  to  any  husband  with  whom  she 

wife.  might  intermarry,  if  he  should  survive  her,  a  divorced  husband  was  held 

to  take :  Re  Bullmore,  B.  v.  Wynter,  22  Ch.  D.  619  ;  but  see  Be  Morrieson, 
Hitchins  v.  M.,  40  Ch.  D.  30,  disapproving  Re  Bullmore,  and  holding  that 
a  divorced  woman  could  not  take  property  given  after  her  former 
husband's  death  to  his  "  wife  "  ;  and  see  Wms.  Ex.  860,  907 ;  and  Ingpen 
on  Exors.  547. 

Eor  a  case  in  which  a  gift  to  the  "  wife  "  of  a  married  man  for  hfe  was 
held  to  extend  to  an  after-taken  wife,  see  Re  Drew,  [1899]  1  Ch.  336  ;  but 
prima  facie  a  gift  to  the  wife  of  A.  means  the  wife  living  at  the  date  of  the 
will :  Re  Coley,  [1903]  2  Ch.  102. 

As  to  husband  and  wife  taking  separately  under  a  gift  to  a  class  including 
them,  see  Re  Gue,  1892,  W.  N.  88,  132  ;  61  L.  J.  Ch.  510 ;  40  W.  R.  555 ; 
67  L.  T.  823. 

As  to  whether  the  expression  "  during  the  widowhood  of  my  wife " 

imports  the  condition  that  she  is  the  testator's  widow,  see  Re  Wagstaff, 

[1907]  2  Ch.  35,  on  app.  [1908]  1  Ch.  162 ;  Be  Hammond,  [1911]  2  Ch.  342. 

Nephews  "  Nephews  "  and  "  Nieces  "  will  not,  in  the  absence  of  clear  indication, 

nieces.  include  those  by  marriage  :   Merrill  v.  Morton,  17  Ch.  D.  382  ;   and  see 

Re  Que,  sup.  ;  and  see  Re  Cozens,  [1903]  1  Ch.  138. 
Bepresves  Under  a  gift  to  the  "  exors,  admors,  and  assigns  "  of  a  deceased  person 

exors  &o.'  {Morris  v.  Howes,  4  Ha.  599) ;  or  to  his  "  exors  and  admors  "  (Mackenzie 
V.  M.,  3  Mao.  &  G.  559) ;  or  to  his  "  legal  pers.  represves  "  (Re  Grylls,  6 
Eq.  589  ;  Smith  v.  Barneby,  2  Coll.  728) ;  or  "  legal  represves  "  (Wing  v. 
W.,  24  W.  B.  878) ;  or  "  represves  "  (Re  Crawford,  2  Drew.  230) ;  or  to 
his  "  exors  or  executrix  "  (Trethewy  v.  Helyar,  4  Ch.  D.  53),  the  property 
bequeathed  will,  in  general,  become  part  of  his  residuary  estate  if  he  left  a 
will,  or  be  distributable  under  the  Statute  of  Distribution  if  he  left  no  will ; 
and  so  where  a  testatrix,  subsequently  to  the  execution  of  her  will,  filled 
up  a  nomination  form  of  money  in  Post  Office  Savings  Bank  in  favour  of 
her  exor :  Re  Read,  Turner  v.  R.,  75  L.  T.  295. 

But  sometimes  next  of  kin  take  under  such  gift :  see  2  Jarm.  1613  ; 
Wms.  Ex.  892 ;  Stockdale  v.  Nicholson,  4  Eq.  359  ;  Re  Thompson,  Machell 
V.  Newman,  55  L.  T.  86. 

Eor  similar  cases  under  settlements,  see  St.  John's  Coll.  v.  Effingham ; 
and  Re  Best,  22  W.  R.  125,  599  ;  L.  R.  18  Eq.  686  ;  Briggs  v.  Uptcm,  7  Ch. 
376. 

A  gift  to  D.  for  life,  and  at  his  decease  to  his  pers.  represves,  was  a  gift 
to  D.  absolutely :  Alger  v.  Parrott,  3  Eq.  328. 
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And  as  to  the  effect  of  a  gift  to  A.  and  B.  for  their  respective  lives  and 
after  their  deaths,  their  respective  shares  to  be  equally  divided  between 
their  respective  children  or  legal  represves,  see  Be  Roberts,  [1903]  2  Ch. 
200. 

"  Survivor ''  is  pri7n&  facie  to  be  read  in  its  strict  sense  of  longest  Survivor, 
liver :   Be  Boper,  Morrell  v.  Gissing,  41  Ch.  D.  409 ;   following  Maden 
V.  Taylor,  45  L.  J.  Ch.  569 ;  Davidson  v.  Kimpion,  18  Ch.  D.  213,  in 
preference  to  Be  Mortimer,  56  L.  J.  Ch.  414 ;  Askew  v.  A.,  57  L.  J.  Ch. 
629;  58L.  T.472;  36W.  R.  620. 

And  the  mere  fact  that  the  shares  of  children  are  settled  is  not  sufficient 
to  show  that  "  survivors  "  is  to  be  read  out  of  its  natural  sense,  so  as  to 
benefit  the  surviving  issue  of  children  who  do  not  survive :  Be  Benn,  B.  v. 
B.,  29  Ch.  D.  839,  C.  A. ;  in  the  absence  of  a  general  gift  over  on  death  and 
failure  of  issue'  of  aU  the  children :  Be  Horner,  Pomfret  v.  Oraham,  19 
Ch.  D.  186 ;  doubting  Be  Walker,  Church  v.  Tyacke,  12  Ch.  D.  205  ;  or  a 
gift  over,  in  the  event  of  any  tenant  for  life  dying  without  children,  to  the 
surviving  tenants  for  life  and  their  respective  children,  in  the  same  manner 
as  their  original  shares :  Be  Boioman,  Be  Lay,  Whytehead  v.  Boulton,  41 
Ch.  D.  525 ;  but  see  Harrison  v.  H.,  [1901]  2  Ch.  136 ;  Be  Bilham,  [1901] 
2  Ch.  169  :  Inderwick  v.  Tatchell,  [1901]  2  Ch.  736 ;  [1903]  A.  C.  120.  For 
a  case  where  "  survivors  "  was  construed  as  "  others,"  see  Be  Friend'' s 
Settlement,  [1906]  1  Ch.  47.  And  the  same  principles  apply  in  construing 
a  deed  and  a  will :  S.  O. 

"  Unmarried "  means,  prima  facie,  "  never  having  been  married  "  Unmarried. 
Dalrymple  v.  Hall,  16  Ch.  D.  715  ;  Be  Sergeant,  Mertens  v.  Walley,  26  Ch.  D. 
575 ;  Be  Chant,  [1900]  2  Ch.  345 ;  secus,  "  if  then  sole  and  unmarried  "  : 
Re  Lesingham's  Trusts,  24  Ch.  D.  703  ;  or  "  if  he  shall  die  unmarried  and 
without  leaving  a  child  "  :  Be  Chant,  sup. ;  and  see  Be  King,  Salisbury  v. 
Bidley,  1890,  W.  N.  105 ;  62  L.  T.  789 ;  Be  Brydone's  Settlement,  [1903] 
2  Ch.  84  ;  Wms.  Ex.  854, 1022. 

Where  a  marriage  was  dissolved  by  a  divorce  on  the  petition  of  the  hus- 
band, the  wife  was  held  to  have  survived  the  coverture :  Be  Crawford's 
Settlement,  [1905]  1  Ch.  11. 

In  construing  wills,  the  expressions  "  nearest  of  kin,"  "  nearest  of  Next  of  kin. 
blood,"  and  "  next  of  kin "  are  synonymous,  and  to  be  ascertained 
by  the  rules  of  civil  law,  so  as  to  include  the  nearest  of  kin  only,  and 
not  the  persons  who  would  be  entitled  according  to  the  Statute  of  Dis- 
tribution :  Withy  v.  Mangles,  10  CI.  &  F.  215 ;  8  Jur.  69  ;  Cooper  v. 
Denison,  13  Sim.  290 ;  Elmsley  v.  Young,  2  My.  &  K.  82,  780 ;  Avison  v. 
Simpson,  Joh.  43 ;  5  Jur.  N.  S.  594 ;  2  Jarm.  W.  1604  et  seq. ;  and  where  the 
gift  was  to  "  the  next  of  kin  in  blood  according  to  the  statutes,  and  in  the 
manner  in  which  the  same  would  have  been  distributed  if  the  testator  had 
died  intestate,"  his  widow  was  excluded :  Be  Fitzgerald,  68  L.  J.  Ch.  662  ; 
61  L.  T.  221 ;  37  W.  R.  553  ;  1889,  W.  N.  91. 

Any  reference  to  the  statute  is,  however,  sufficient :  Bullock  v.  Downes, 
9  H.  L.  C.  1 ;  Be  Banking,  6  Eq.  601 ;  Wms.  Ex.  882  ;  and  then  the 
statute  regulates  the  interests  as  well  as  the  persons  to  take :  S.  C.  ; 
Mortimore  v.  Slater,  25  W.  R.  646  ;  Lucas  v.  Brandeth,  28  Beav.  278  ;  Be 
Nightingale,  [1909]  1  Ch.  385  ;  Re  Winn,  [1910]  1  Ch.  278  ;  Be  Bichards, 
[1910],  2  Ch.  74.  But  the  addition  of  "  as  if  she  had  died  unmarried  "  was 
not  sufficient :  Halton  v.  Foster,  3  Ch.  505  ;  Lu/ms  v.  Brandeth,  28  Beav. 
279. 

On  the  other  hand,  a  judgment  or  order  directing  an  inquiry  for  "  next  of 
kin  "  means  the  next  of  kin  under  the  statute,  though  not  so  mentioned, 
unless  a  contrary  intention  is  expressed  or  shown  from  the  pleadings :  see 
Brandon  v.  B.,  3  Swa.  318  ;  8.  G.,  on  rehearing,  4  W.  R.  533,  n.  ;  Elmsley 
V.  Young,  2  My.  &  K.  787. 

Where  "  pers.  represves,"  in  a  will,  were  referred  to  in  the  codicil  as 
"  relations  and  next  of  kin,"  the  next  of  kin  under  the  statutes  took  :  Be 
Orylls,  6  Eq.  589  ;  2  Jarm.  1615. 
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The  decision  of  the  Probate  Court  as  to  who  are  next  of  kin  is  conclusive 
in  a  suit  between  the  same  parties  for  admon :  Barrs  v.  Jackson,  1  Ph. 
582 ;  1  Y.  &  C.  0.  585 ;  and  see  Bomhier  v.  Taylor,  4  Bro.  P.  C.  708  ; 
Boyse  v.  Colclough,  1  K.  &  J.  134 ;  but  not  on  a  point  of  construction : 
Hastings  y.  Hane,  6  Sim.  67. 

As  to  "  nearest  of  kin  to  myself  in  the  male  line,''  see  Boys  v.  Bradley, 
4  D.  M.  &  G.  62  ;  Be  Chapman,  Ellick  v.  Cox,  49  L.  T.  673  ;  32  W.  B.  424  ; 
and  as  to  "  next  of  kin  in  blood  "  to  A.  in  case  she  had  died  intestate  and 
unmarried,  Be  Gray,  Akers  v.  Sears,  [1896]  1  Ch.  802. 

Presumptive  next  of  kin  of  a  tenant  for  life  need  not  be  parties  on  account 
of  an  ultimate  limitation  to  them :  Fowler  v.  James,  I  Ph.  803  (overruling 
Wardle  v.  Hargreaves,  6  Jur.  478) ;  and  see  Clowes  v.  Hilliard,  4  Ch.  D. 
413,  et  sup.  p.  1419. 

The  A.  6.  as  a  party  to  the  suit  did  not  represent  an  illegitimate  intestate, 
so  as  to  dispense  with  an  admor :  Bell  v.  Alexander,  6  Ha.  543. 

Personalty  was  transferred  to  an  admor  appointed  so  long  as  the  next  of 
kin  remained  of  unsound  mind  :  Exp.  Evelyn,  2  My.  &  K.  3. 

If  a  gift  of  a  portion  of  residue  fails,  it  goes  to  the  next  of  kin,  not  to  the 
residuary  legatee :  Lloyd  v.  L.,  4  Beav.  231 ;  Skrymsher  v.  Northcote,  1 
Sw.  566  ;  1  Wils.  Ch.  248 ;  Oreen  v.  Pertwee,  5  Ha.  249  ;  10  Jur.  538  ; 
unless  there  is  a  gift  over  showing  a  contrary  intention :  Be  Parker, 
Stephenson  v.  P.,  [1901]  1  Ch.  408 ;  or  the  amount  is  unascertained : 
Petre  v.  P.,  14  Beav.  199  ;  De  Lisle  v.  Hodges,  17  Eq.  440 ;  and  so  in  the 
case  of  a  legacy  given  out  of  a  share  of  residue  :  Lloyd  v.  L.,  4  Beav.  231  ; 
but  see  Be  Judkin,  25  Ch.  D.  743,  749  ;  and  next  of  kin  cannot  be  excluded 
from  undisposed  of  residue  by  negative  words :  Johnson  v.  J.,  4  Beav. 
318  ;  nor  the  heir-at-law  as  to  realty  to  be  converted :  Fitch  v.  Weber, 
6  Ha.  145  ;  and  next  of  kin  stand  in  like  position  as  to  personalty  with  the 
heir  as  to  realty,  and  must  be  equally  displaced  as  to  title :  Underwood  v. 
Wing,  4  D.  M.  &  G.  633, 658, 659  ;  and  see  Be  Green,  1  Eq.  288. 

If  there  are  no  next  of  kin,  one  moiety  (not  being  less  than  £500,  see 
Intestates'  Estates  Act,  1890,  53  &  54  V.  c.  29)  goes  to  the  widow,  the  other 
to  the  Crown  :  Cave  v.  Bdberts,  8  Sim.  214 ;  Weatherall  v.  Thornhurgh, 
Form  7,  inf.  Sect.  XXV.,  p.  1583  ;  and  see  Taylor  v.  Haygarth,  14  Sim.  8  ; 
Be  Bond,  Panes  v.  A.  6.,  [1901]  1  Ch.  15. 

The  Court  would  not  advance  part  of  the  fund  to  enable  parties  to  try  an 
issue  as  to  next  of  kin :  Nye  v.  Maule,  4  My.  &  C.  342  ;  Johnston  v.  Todd,  3 
Beav.  218  ;  but  in  Oregg  v.  Taylor,  4  Russ.  279,  and  Coombs  v.  Brooks,  3 
D.  &  S.  452,  advances  were  made  on  security  being  given. 

An  advance  to  defray  the  expense  of  examining  witnesses  abroad  was 
refused :  Peck  v.  Beechey,  2  Sim.  40. 

As  to  the  Statute  of  Distribution  (22  &  23  Car.  2,  c.  10,  made  perpetual 
by  1  Jac.  2,  c.  17,  s.  7),  see  Wms.  Exors.  1226  et  seq. ;  Ingpen  on 
Bxors.  155  et  seq.  ;  Wms.  Pers.  Prop.  479  ;  13th  ed.  471 ;  Theobald,  336, 
337.  And  that  the  division  of  personal  estate  among  descendants  of  the 
intestate  is  always  per  stirpes,  see  Be  Natt,  Walker  v.  Gammage,  37  Ch.  D. 
517. 

The  Intestates  Act,  1890  (53  &  54  V.  o.  29),  does  not  apply  to  cases  of 
partial  intestacy :  Be  Tmgg,  T.  v.  Black,  [1892]  1  Ch.  579  ;  dower  of 
intestate's  widow  is  subject  to  abatement  in  respect  of  her  charge  under 
the  Act :  Be  Charriere,  [1896]  1  Ch.  912  ;  and  for  how  the  value  of  the 
intestate's  estate  is  to  be  calculated,  see  Be  Heath,  Heath  v.  Widgeon,  [1907] 
2  Ch.  270 ;  and  generally  for  eases  under  this  Act,  see  Ingpen  on  Exors.  521. 

And  as  to  the  law  of  inheritance,  see  Moore  v.  Simkin,  31  Ch.  D.  95  ;  Be 
Douglas,  Wood  v.  D.,  28  Ch.  D.  327. 


COSTS — CLASS  INQUIRIES  AND  NEXT  OP  KIN. 

In  general  all  the  parties  in  the  same  interest  can  only  get  one  set  of  costs 
between  them,  and  should  not  appear  separately :  Be  Taylor,  Daubney  r. 
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Leake,  1  Eq.  495 ;  Armstrong  v.  A.,  12  Eq.  614 ;  Stevenson  v.  Abington, 
11  W.  R.  936 ;  8  Jur.  N.  S.  811 ;  6  L.  T.  345  ;  and  see  Joseph  v.  Goode, 
23  W.  R.  225,  et  sup.  pp.  1455, 1456. 

But  in  special  cases  the  costs  of  each  next  of  kin  succeeding  in  his  claim 
may  be  allowed :  Bland  v.  Daniell,  1867,  W.  N.  169. 

A  residue  being  divisible  among  classes,  the  costs  of  ascertaining  them 
were  payable  out  of  the  whole  residue  before  any  apportionment :  Re 
Beeve,  4  Ch.  D.  841 ;  but  those  of  the  members  of  a  class  from  the  share  of 
the  class  :  Shuttleworth  v.  Howarth,  Or.  &  Ph.  228  ;  as  to  what  such  costs 
include,  see  lb.  232  ;  and  see  S.  C.,  4  My.  &  C.  492 ;  Eyre  v.  Marsden, 
Hutchinson  v.  Freeman,  lb.  231,  490  ;  and  see  O.  lxv,  14b  ;  Be  Vincent, 
[1909]  1  Ch.  810 ;  Re  Whitaher,  [1911]  1  Ch.  214 ;  etsup.  pp.  1451, 1452. 

Although  a  legacy  had  been  carried  to  the  separate  account  of  a  class  of 
next  of  kin,  the  costs  of  ascertaining  the  class  were  made  a  charge  on  the 
general  estate :  Dugdale  v.  D.,  12  Beav.  247  ;  and  see  Doody  v.  Higgins, 
9  Ha.  xxxii. ;  Shuttleworth  v.  Howarth,  sup. 

Though  Pit's  and  Deft's  claim  as  next  of  kin  was  displaced,  they  were 
allowed  their  costs  from  the  fund :  v.  sup.  p.  1452. 

On  bill  by  next  of  kin,  the  residue  failing,  the  exor  only  was  allowed  his 
costs  out  of  specific  legacies :  Newbegin  v.  Bell,  23  Beav.  386. 

Next  of  kin,  not  parties,  appearing  on  further  directions,  were  entitled  to 
the  same  costs  as  those  made  parties  :  Hutchinson  v.  Freeman,  4  My.  &  C. 
490 ;  Bennett  v.  Wood,  7  Sim.  522  ;  and  so  as  to  a  numerous  class  of  legatees : 
Shuttleworth  v.  Howarth,  4  My.  &  C.  492,  496  ;  S.  C,  sup.  p.  1449  ;  and  so 
under  O.  xvi,  40,  where  parties  are  served  with  the  judgment  or  order,  and 
have  liberty  to  attend  the  proceedings. 

ABSENT  PAETIES. 

As  to  sustaining  a  suit  in  the  absence  of  some  of  a  class,  see  O.  xvi,  33 — 40. 

By  0.  LV,  35,  on  hearing  the  summons  to  proceed  in  Chambers,  the  Judge 
may  dispense  with  service  of  the  judgment  or  order  on  absent  parties,  or 
direct  substituted  service,  or  notice  by  advertisement,  or  otherwise. 

It  is  not  necessary  to  direct  class  inquiries,  with  a  view  to  parties  only,  in 
cases  within  O.  xvi,  33 — 39,  because  one  of  the  class  is  sufScient  for  the 
purposes  of  the  judgment ;  and  by  r.  4,  and  O.  lv,  33,  they  are  to  be  served 
with  notice  of  the  judgment  before  the  accounts  and  inquiries  are  prose- 
cuted ;  but  where  they  are  to  participate  in  any  distribution  of  the  estate, 
they  should  be  ascertained  by  formal  inquiries  and  certificate  on  which 
the  Court  may  act. 

By  0.  XVI,  46,  the  Court  or  Judge  may  proceed  in  the  absence  of  a 
represve,  or  appoint  one  for  the  purposes  of  the  cause  or  matter,  on  such 
notice,  if  any,  as  it  thinks  fit ;  but  the  Court  will  not  order  payment  to  such 
a  represve.    And  see  Chap.  IX.,  "  Change  of  Parties,"  sup.  p.  120. 

To  adjudicate  on  the  rights  of  the  next  of  kin  as  a  class,  it  was  enough  it 
some  only  of  them  were  parties :  Caldecott  v.  C,  Cr.  &  Ph.  183  ;  Topham  v. 
Lighfbody,  4  Ha.  312.    See  now  O.  xvi,  32,  sup.  p.  1509. 


Section   XIX. — ^Domicile   and   Lex   Loci. 

1.  Inquiry  as  to  Domicile — Effect  of  Bequest — Next  of  Kin. 

"  1.  An  inquiry  where  the  testator  was  domiciled  at  the  time  of 
making  his  will,  and  from  thence  up  to  and  at  the  time  of  his  death  ; 
And  in  case  it  shall  appear  that  the  testator's  domicile  was  other 
than  Anglo-Indian  or  English,  then  3.  An  inquiry  whether,  according 
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to  the  law  of  the  country  of  the  testator's  domicile  at  the  time  of  his 
death,  the  bequests  and  directions  contained  in  the  testator's  will  are 
wholly,  or  to  any  and  what  extent,  valid,  and  what  is  the  legal  efiect 
thereof,  and  in  case  the  testator  shall,  according  to  such  last-men- 
tioned law,  have  died  to  any  extent  intestate,  who  are  the  persons 
according  to  such  law  entitled  to  the  personal  estate  of  which  he  may 
have  died  so  intestate  ;  3.  An  inquiry  who  were  the  next  of  kin  of  the 
testator  living  at  the  time  of  his  death  according  to  the  laws  of  Eng- 
land, Scotland,  and  Jersey  respectively,  and  whether  any  of  such  next 
of  kin  have  since  died,  and  i£  so,  who  are  their  respective  legal  pers. 
represves."— ffaMawe  v.  Eokford,  V.-C.  W.,  8  July,  1865,  A.  1418 ; 
S.  0.,  8  Eq.  631. 

For  inquiries  as  to  testator's  domicile,  and  whether  exor  abroad  was  duly 
appointed,  and  whether  direction  by  will  to  remit  assets  to  him  was  valid 
lege  loci,  and  as  to  parties  and  the  represves  by  the  law  of  domicile  of  any 
parties  deceased,  see  Weatherby  v.  St.  Giorgio,  2  Ha.  630. 

For  orders  sending  oases  for  the  opinion  of  foreign  Courts,  v.  sup.  Vol.  I. 
pp.  808,  809. 

2.  Inquiry  as  to  Domicile,  and  Property,  and  Effect  of  Will. 

1.  "  An  inquiry  where  the  testator  was  domiciled  at  the  (tune  oi 
making  his  wiU,  and  at  the)  time  of  his  death  ;  2.  An  inquiry  of  what 
the  testator's  property  in  Italy  consisted,  and  whether  the  testator's 
will  was  sufficient  to  pass  any  and  what  part  of  such  property,  and 
to  whom."— Dmww  v.  Tainall,  M.  R.,  31  March,  1835,  A.  522. 


S.  Accounts  against  Administrators  here  and  in  Australia — 
Inquiries  as  to  Domicile  and  Next  of  Kin. 

1.  Account  of  personalty  of  the  above-named  intestate  W.  "  come 
to  the  hands  of  the  Pit  as  the  admor  in  the  colony  of  New  South  Wales, 
Australia,  or  to  the  hands  of  the  Deft  H.  as  administratrix  in  England, 
of  the  effects  of  the  intestate  ;  "  2.  Inquiry  what  personal  estate  out- 
standing ;  "3.  An  inquiry  whether  the  intestate  was  domiciled  at  the 
time  of  his  death  in  England  or  Australia  ;  And  if  the  intestate  was 
domiciled  in  England  " — 4.  Inquiry  for  statutory  next  of  kin  (Form 
1,  p.  1410) ;  And  if  the  intestate  was  domiciled  in  Australia  at  the 
time  of  his  death,  5.  An  inquiry  who,  according  to  the  law  of  the 
colony  or  place  where  he  was  domiciled,  were  his  next  of  kin  living  at 
his  death,  and  whether  any  of  them  are  since  dead,  and  if  so,  who  are 
their  legal  pers.  represves  respectively. — Sladen  v.  Whitting,  V.-C.  E., 
28  April,  1860,  B.  997. 

4.  Inquiry  as  to  Residuary  Legatee,  her  Domicile,  and  Next  of  Kin. 

"  An  inquiry  whether  S.,  the  residuary  legatee  named  in  the  will  of 

the  testatrix,  is  Jiving  or  dead ;  and  if  dead,  who  are  her  legal  pers. 
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represves  ;  And  if  the  said  S.  be  dead,  where  she  was  domiciled  at  the 
time  of  her  death  ;  and  who  at  the  time  of  her  death  were  her  next  of 
kin  accordmg  to  the  law  of  the  place  of  her  domicile  at  the  time  of  her 
death ;  And  if  any  of  them  are  dead,  who  are  their  respective  legal 
pers.  represves." — Godsman  v.  Nattrass,  V.-C.  S.,  3  July,  1860,  A. 
1394. 


5.  Inquiry  as  to  Persons  entitled,  under  a  Gift  to  Heirs,  hy  the  Law 

of  France. 

An  inquiry  who  by  the  laws  of  France  were  the  persons  interested 
and  described  in  the  wUl  of  E.  in  &c.,  as  her  paternal  and  maternal 
heirs,  entitled  to  share  in  the  succession,  living  at  his  decease,  and 
whether  such  persons  are  living  or  dead,  and  if  any  of  them  have  died, 
who  are  or  is  entitled  to  their  or  his  personal  property  ;  Accoimts  of 
receipts  in  respect  of  testator's  share  of  legacy  and  residue  and  interest 
by  his  admor  in  India  ;  And  accounts  of  personal  estate  &c. — Lardin 
v.  Binny,  V.-C.  W.,  16  Dec.  1843,  B.  298. 

For  inquiry  who  was  entitled  aooording  to  the  law  of  Scotland  to  a 
heritable 'bond,  such  inquiry  to  be  on  notice  to  the  Lord  Advocate,  see 
Storey  v.  Scottney,  M.  R.,  24  Dec.  1799,  B.  366. 

For  inquiry  whether  by  the  law  of  Scotland  the  Scotch  descended  herit- 
able estate  was  liable  to  the  payment  of  any,  and  which,  of  the  debts  of  the 
testator  (who  died  domiciled  in  England),  and  i£  it  were  so,  whether  by 
that  law  it  was  liable  primarily  or  in  exoneration  of  the  personal  estate, 
having  regard  to  the  fact  that  the  pecuniary  legatees  would  be  whoUy  or 
partly  unpaid  if  it  were  not  so  applied,  see  Harrison  v.  H.,  L.  R.  8  Ch.  342. 

And  for  inquiry  as  to  the  law  of  Scotland,  see  Campbdl  v.  Houlditch, 
V.-C.  E.,  19  Dec.  1820,  A.  594. 

As  to  heritable  security,  see  31  &  32  V.  c.  101  (Titles,  Scotland) ;  32  &  33 
V,  c.  116  (Heritable  Securities,  Scotland). 


6.  Scotch  Domicile — Inquiries  as  to  Rights  of  Widow  and  Children. 

"  Declare  that  the  domicile  of  the  testator  on  the  18th  June,  1862, 
the  date  of  the  birth  of  the  Deft  D.,  and  on  the  13th  August,  1863, 
the  date  of  the  testator's  marriage  with  the  Pit  E.,  and  thenceforth 
down  to  the  time  of  his  death,  was  in  that  part  of  the  Kingdom  of 
Great  Britain  called  Scotland  ;  And  that  the  Pit  E.,  the  widow  of  the 
testator,  is  entitled  to  elect  between  her  rights  in  his  estate  as  the 
widow  of  a  domiciled  Scotchman  and  those  under  the  testator's 
English  will ;  "  Usual  admon  accounts  with  a  class  inquiry ;  "7.  An 
inquiry  who  was  the  heir-at-law  of  the  testator  according  to  the  law 
of  Scotland  and  the  law  of  England  respectively  at  the  time  of  his 
death  ;  "  8.  Inquiry  as  to  maintenance  ;  "  9.  An  inquiry  what  the 
testator's  heritable  property  in  Scotland  consisted  of  at  the  time  of  his 
death,  and  whether  the  testator  died  intestate  as  to  any  or  what  part 
thereof,  and  if  he  died  intestate,  on  whom  the  same  devolved,  and 
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whether  the  same  was  or  was  not  subject  to  any  and  what  claim  on 
behalf  of  the  testator's  widow  to  tierce,  and  what  are  the  respective 
rights  and  liabilities  of  the  person  or  persons  on  whom  the  same 
devolved,  and  of  the  testator's  widow  respectively,  both  as  against 
the  persons  claiming  under  the  testator's  will  and  as  against  such  of 
the  testator's  children  as  are  entitled  to  legitim,  and  what  were  the 
respective  values  of  such  property,  or  of  such  parts  thereof  as  are 
undisposed  of  by  the  testator."  Inquiries  as  to  real  estate  in  England 
and  as  to  specific  bequests  ;  "  12.  An  inquiry  what  at  the  time  of  the 
testator's  death  was  the  value  of  his  moveable  estate  in  England  or 
elsewhere,  other  than  his  specifically  bequeathed  estates;  13.  An 
inquiry  what  is  the  nature  and  extent  of  the  right,  if  any,  of  the 
testator's  widow  according  to  the  law  of  Scotland  in  respect  of  her 
jus  relictcB  ;  14.  An  inquiry  whether  the  children  of  the  testator  are 
entitled  according  to  the  law  of  Scotland  both  to  the  benefits  given 
them  by  the  will  and  also  to  their  legitim,  and  what  is  the  nature  and 
extent  of  the  right  to  legitim  of  such  children,  and  in  case  they  are 
not  so  entitled,  whether  it  wiQ  be  for  the  benefit  of  such  children  as 
are  infants  to  approbate  or  reprobate  the  provisions  of  the  said  will." 
— Direction  for  exors  to  transfer  funds  into  Court. — Adjourn  &c. — 
[Add  Lodgment  Schedules.] — Douglas  v.  D.,  V.-C.  W.,  17  July, 
1871,  A.  2702 ;  S.  C,  12  Eq.  617  ;  and  see  Re  Hancock,  [1905] 
1  Ch.  16. 

For  form  of  accounts  and  declarations  as  to  real  estates  in  Austria  and 
Hungary,  see  Be  Batthyany,  Stratiman  v.  B.,  Strattman  v.  Walford,  C.  A., 
13  June,  1887,  A.  1015 ;  8.  C,  36  Ch.  D.  269 ;  sub  nom.Batthyany  v.  Walford. 


NOTES. 

J)omiciIe  and       For  a  definition  of  the  word  "  domicile,"  and  the  rules  for  determining 

nationality^      it,  see  Lord  v.  Calvin,  4  Drew.  366 ;  A.  G.  v.  Fitzgerald,  3  Drew.  610 ; 

Story,  Confl.  §§  41,  43  ;  PhiU.  Internat.  Law,  vol.  iv.  chap.  iv.  A.  et  seq.  ; 

Dicey,  Confl.  of  Laws,  731 ;   Forbes  t,  F.,  Kay,  64 ;   Hamilton  v.  Dallas, 

1  Ch.  D.  257  ;  Be  Craignish,  C.  v.  Hewitt,  [1892]  3  Ch.  180, 192. 

As  to  the  different  meanings  of  "  residence  "  and  "  domicile,"  see  Walcot 
V.  Botfield,  Kay,  534  ;  Sharpe  v.  Crispin,  1  P.  &  M.  611. 

By  the  common  law,  a  person  born  in  a  foreign  country  where  his  father 
is  in  the  military  service  of  the  British  Crown  is  not  a  British  subject : 
De  Oeer  v.  Stone,  22  Ch.  D.  243. 

The  status  of  a  British  subject  is  not  extended  by  statute  beyond  the 
grandchildren  of  the  last  ancestor  born  in  British  territory  :  De  Oeer  v. 
Stone,  sup. ;  except  in  the  case  of  a  privileged  member  of  an  ex-territorial 
community  :  see  Ahdul-Messih  v.  Farra  (1888),  13  App.  Cas.  431. 

And  as  to  foreign  domicile  and  the  application  of  the  law  of  domicile  in 
the  administration  of  assets,  see  Ingpen  on  Exors.  Chap.  XI. 
Acquisition,         A  domicile  of  origin  cannot  be  destroyed  by  the  will  of  the  person, 
change,  and     but  only  by  act  of  law,  and  it  is  only  in  abeyance  when  a  domicile  of 
abandonment  choice  is  acquired :  XJdny  v.  U.,  L.  E.  1  Sc.  441. 

of  domicile.         ^  j^^n  may  change  his  domicile  as  often  as  he  pleases,  but  not  his 
allegiance :   TJdny  v.  V...  lb.  452  ;  Haldane  v.  Eckford,  8  Eq.  631. 

The  onus  of  proving  a  change  of  domicile  or  origin  is  on  the  party  alleging 
it :  Bell  v.  Kennedy,  L.  R.  1  Sc.  307  ;  Lord  v,  Colvin,  4  Drew.  366 ;  5  Jur. 
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N.S.  351 ;  Aihman  v.  ^4.,  3  Maoq.  864  ;  Lavderdale  Peerage  Case,  10  App. 
Cas.  692  ;  and  every  presumption  is  to  be  made  in  favour  of  such  domicile : 
8.  0.  ;  Winans  v.  A.  G.,  [1904]  A.  C.  286  ;  Hwntly  v.  Gaskell,  [1906]  A.  C. 
66  ;  and  see  Re  Almeda,  1902,  W.  N.  66. 

To  effect  a  change  of  domicile  it  is  sufficient  that  there  has  been  a  change 
of  residence  of  a  permanent  character  voluntarily  assumed,  and  even  in  the 
case  of  domicile  of  origin,  the  stricter  view  that  there  must  have  been  inten- 
tion exuerepatriam  (see  Moorhouse  v.  Lord,  10  H.  L.  C.  272  ;  Be  Capdevielle, 

2  H.  &  C.  272  ;  A.  0.  v.  WaMstatt,  3  lb.  374)  in  order  to  lose  the  domicile 
of  origin,  and  acquire  a  domicile  of  choice,  has  not  since  been  followed : 
Vdny  V.  U.,  sup.  ;  Haldane  v.  Eckford,  8  Eq.  631 ;  King  v.  Foxwell,  3  Ch.  D. 
518  ;  but  mere  temporary  residence  will  not  suffice :  Lauderdale  Peerage 
Case,  10  App.  Ca.  692,  758  ;  and  residence  alone,  however  long  continued, 
is  insufficient  without  intention  of  choice  :  TJdny  v.  U.,  L.  R.  1  H.  L.  So. 
441,  456 ;  Re  Patience,  P.  v.  Main,  29  Ch.  D.  976 ;  there  must  be  an 
abandonment  of  the  domicile  of  origin  et  animo  et  facto  :  Lavderdale  Peerage 
Case,  sup. ';  Re  Marrett,  Chalmers  v.  Wingfleld,  36  Ch.  D.  400,  C.  A. ;  and 
in  determining  whether  there  is  the  animus  manendi  it  is  always  material 
to  consider  where  a  man's  wife  and  children  permanently  reside  and  his 
establishment  is  kept  up  :  Piatt  sr.  A.  0.  of  N.  S.  Wales,  3  App.  Ca.  336  ; 
and  as  to  circumstances  sufficient  to  show  the  animus  manendi,  see  Re 
Patience,  P.  v.  Main,  29  Ch.  D.  976 ;   Re  Craignish,  C.  v.  HevAtt,  [1892] 

3  Ch.  180, 193  ;  and  see  as  to  domicile  of  origin  and  abandonment,  Aitchison 
V.  Dixon,  10  Eq.  589  ;  Douglas  v.  D.,  12  Eq.  617  ;  Brund  v.  B.,  lb.  298  ; 
Stevenson  v.  Masson,  17  Eq.  78 ;  Doucet  v.  Oeoghegan,  9  Ch.  D.  441  ;  Re 
Craignish,  [1892]  3  Ch.  180,  189. 

As  to  an  English  peer  acquiring  Erenoh  domicile,  see  Hamilton  v.  Dallas, 
1  Ch.  D.  257  ;  Piatt  v.  A.  O.for  N.  8.  Wales,  3  App.  Ca.  336. 

A  British  officer,  by  entering  into  the  King's  naval  or  military  service, 
does  not  thereby  lose  his  domicile  of  origin :  Exp.  Cunningham,  Re  Mitchell, 
13  Q.  B.  D.  418  ;  53  L.  J.  Ch.  1067  ;  Re  Macreight,  Paxton  v.  M.,  30  Ch.  D. 
165  ;   Yelverton  v.  Y.,  1  Sw.  &  Tr.  574 ;  Brown  v.  Smith,  15  Beav.  344. 

As  to  Anglo-Indian  domicile,  see  Cockerell  v.  C,  2  Jur.  N.  S.  727  ;  Arnold 
V.  A.,  2  My.  &  C.  256  ;  Forbes  v,  Steven,  10  Eq.  178  ;  Forbes  v.  F.,  Kay, 
341 ;  and  as  to  the  reason  for  the  anomaly  formerly  introduced  into  the 
law  of  domicile  by  the  earlier  cases  on  the  subject,  see  Exp.  Cunningham,, 
Re  Mitchell,  sup.  ;  and  see  JJrquhart  v.  Butierfield,  37  Ch.  D.  357,  381,  C.  A. 

A  domicile  cannot  be  acquired  by  society  or  connection  with  a  locality,  or 
residence  in  a  country  without  subjection  to  its  municipal  laws  and 
customs :  Abdul  Messih  v.  Farra,  13  App.  Ca.  431 ;  Re  TootaVs  Trusts, 
23  Ch.  D.  532. 

Notwithstanding  the  constitution  of  the  Supreme  Court  of  China  and 
Japan,  and  the  jurisdiction  conferred  on  that  Court  over  British  subjects 
having  "  a  fixed  place  of  residence  "  in  China,  a  native  of  this  country 
could  not  acquire  by  residence  in  China  a  new  domicile,  so  as  to  exempt 
his  personal  estate  on  his  death  from  the  payment  of  legacy  duty ;  and 
Englishmen  residing  in  China  could  not  acquire  in  China  a  domicile 
analogous  to  that  existing  in  India,  and  known  as  Anglo-Indian  domicile : 
Re  TootaVs  Trusts,  23  Ch.  D.  532  ;  and  see  Dicey,  Appx.  724. 

A  domicile  of  choice  may  be  abandoned  without  choosing  a  new  one,  in 
which  case  the  domicile  of  origin  reverts :  Udny  v.  U.,  L.  R.  1  So.  441 ; 
King  v.  Foxwell,  3  Ch.  D.  518 ;  Haldane  v.  Eckford,  8  Eq.  631 ;  and  the 
abandonment  is  none  the  less  operative  because  the  motive  was  to  avoid 
liability  to  divorce  proceedings :  Firebrace  v.  F.,4:  P.  D.  63. 

As  to  what  is  sufficient  evidence  of  abandonment  of  domicile  of  choice 
see  Bradford  v.  Young,  29  Ch.  D.  617,  C.  A. ;  and  that  the  mere  intention 
of  leaving  is  not  sufficient.  Re  Marrett,  Chalmers  v.  Wingfield,  36  Ch.  D, 
400,  C.  A. ;  A.  G.  v.  Winans,  83  L.  T.  634 ;  [1904]  A.  C.  286. 

As  to  facts  sufficient  to  show  revival  of  the  domicile  of  origin  in  the  case 
of  a  widow,  see  Re  Cooke's  Trusts,  56  L.  J.  Ch.  637  ;  56  L.  T.  737  ;  36  W.  R, 
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608 ;   1887,  W.  N.  89 ;   in  the  case  of  man  and  wife,  Be  Marsland,  55 
L.  J.  Ch.  581 ;  1886,  W.  N.  91 ;  64  L.  T.  635 ;  34  W.  R.  540. 

For  oiroumstances  under  which  a  Scotchman  was  held  to  have  acquired 
an  English  domicile,  see  Re  Bullen-Smith,  Berners  v.  B.,  1888,  W.  N.  61  ; 
68  L.  T.  578. 

As  to  the  intent  to  acquire  a  foreign  domicile,  and  this  being  rebutted  by 
facts,  position,  and  duty,  see  Hodgson  v.  Beawchesne,  12  Moo.  P.  C.  285 ; 
Aitchison  v.  Dixon,  10  Eq.  589  ;  Dicey,  141 ;  GUUsy.  G.,  I.  R.  8  Eq.  597. 
Succession  The   law  of   the  country   of  the   domicile    at    the  time    of    death 

to  property,  regulates  the  succession  to  personal  estate  which  is  movable :  Doglioni 
V.  Crispin,  L.  R.  1  H.  L.  301 ;  including  government  securities  of  a 
country  other  than  that  of  the  domicile :  Re  Ewin,  1  Cr.  &  J.  151 ;  but 
not  real  estate  or  leaseholds :  Chatfield  v.  Berchtoldt,  7  Ch.  192  ;  Frehe 
V.  Lord  Carhery,  16  Eq.  461 ;  Re  Gentili,  Ir.  Rep.  9  Eq.  541 ;  1 
Jarm.  W.  4,  5,  n. ;  Duncan  v.  Lawson,  41  C!h.  D.  394 ;  Re  Anderson, 
Atkinson  v.  A.,  21  Ch.  D.  100 ;  Pepin  v.  Bruyere,  [1900]  2  Ch.  504 ;  [1902] 
1  Ch.  24  ;  Re  Moses,  [1908]  2  Ch.  235. 

Therefore  a  child  born  before  wedlock  of  parents  domiciled  in  Holland, 
being  legitimated  according  to  the  law  of  Holland  by  the  subsequent 
marriage  of  her  parents,  was  held  entitled  to  a  share  of  the  personal  estate 
of  an  intestate  domiciled  in  England,  as  one  of  her  next  of  kin,  under  the 
Statute  of  Distribution :  Re  Goodman's  Trusts,  17  Ch.  D.  266,  C.  A. 

And  children  born  before  wedlock,  and,  according  to  the  law  of  Guernsey, 
legitimated  by  subsequent  marriage  of  their  parents,  were  held  entitled 
equally  with  the  ohildien  of  the  marriage :  Be  Andros,  A.  v.  A.,  24  Ch.  D. 
637. 

But  a  bequest  by  a  domiciled  Englishman  to  the  "  next  of  kin  "  of  a 
foreigner  must  be  construed  to  mean  the  nearest  in  blood  according  to 
English  law :  Re  Fergusson's  Will,  [1902]  1  Ch.  483. 

By  the  Indian  Succession  Act,  1865,  succession  to  immovable  property 
in  India  is  regulated  by  the  law  of  India,  whatever  was  the  domicile  of  the 
deceased :  see  Macdonald  v.  M.,  14  Eq.  60. 

The  question  of  a  person's  legitimacy  is  one  of  status,  to  be  determined 
by  the  law  of  the  country  where  his  parents  are  at  his  birth  domiciled,  and 
the  English  law,  except  as  to  succession  to  English  real  estate,  recognizes 
the  status  as  declared  by  the  law  of  the  domicile :  Re  Goodman's  TriLSt-s, 
n  Ch.  D.  266,  C.  A.,  where  children  legitimatized  by  subsequent  marriage 
according  to  the  law  of  Holland  were  held  entitled  to  share  as  next  of  kin  ; 
and  on  the  death  of  a  person  domiciled  in  Portugal,  legitimacy  by  the  law 
there  was  sufficient  title  to  personalty  here:  Doglioni  v.  Crispin,  L.  R. 
1  H.  L.  301  ;  Goodman  y.  G.,  8  Jur.  N.  S.  554 ;  3  Gifi.  643 ;  6  L.  T.  641  ; 
and  see  Skottowe  v.  Young,  11  Eq.  474 ;  Re  Halhjburton,  1  P.  &  M.  90 ; 
Thurhurn  v.  Steward,  L.  R.  3  P.  C.  478. 

Personalty  adjudged  abroad  to  children  domiciled  here  is  dealt  with  by 
our  laws  :  Gambier  v.  (?.,  7  Sim.  263.  A  child  legitimate  in  France,  tut 
not  here,  of  an  Englishman  domiciled  in  France  could  not  take  a  bequest 
in  an  EngHsh  will :  Re  Wright,  2  K.  &  J.  595. 

As  to  illegitimate  children  taking  as  "  children  "  under  the  will  of  an 
Englishman  domiciled  in  India,  see  Barlow  v.  Orde,  L.  R.  3  P.  C.  164. 

Where  a  British  subject  whose  domicUe  of  origin  is  colonial  acquires 
according  to  English  law  a  domicile  of  choice  in  a  country  whose  laws  do 
not  recognize  domicile,  but  distribute  the  movables  of  a  foreigner  dying 
within  their  jurisdiction  according  to  the  law  of  his  nationality,  and  dies 
there,  the  English  Courts  will  distribute  his  movables  according  to  the 
law  of  his  domicile  of  origin :  Re  Johnson,  [1903]  1  Ch.  821. 
Will  and  Probate  shows  the  wiU  to  have  been   well   executed  according  to 

probate.  the   law  of  the  donlioile,  but  does  not  conclude  the  question  of  the 

testator's  domicile :  Whicker  v.  Hume,  7  H.  L.  C.  124 ;  4  Jur.  N,  S. 
933 ;  1  D.  M.  &  G.  506 ;  14  Beav.  509  ;  Bradford  v.  Young,  26  Ch.  D. 
656  ;  and  a  decree  of  the  Probate  Court  is  not  conclusive  in  rem  as  to  any 
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question  of  domicile  which  it  was  necessary  to  decide  for  the  purposes  of 
the  suit :  S.  O.  ;  Concha  v.  0„  11  App.  Ca.  641 ;  De  Mora  v.  Concha,  29 
Ch.  D.  268,  C.  A. 

In  Anstruther  v.  Chalmer,  2  Sim.  1,  a  will  of  personalty  executed  by  a 
Scotch  lady,  in  Scotch  form,  in  Scotland,  was  construed  by  the  law  of  her 
domicile,  which  was  English ;  and  so  a  Spanish  will  in  a  Spanish  colony  by 
a  domiciled  Englishman :  Reynolds  v.  Kortright,  18  Beav.  417  ;  and  the 
use  of  technical  Scotch  terms  in  a  will  of  personal  estate  is  not  per  se  sufficient 
indication  of  an  intention  to  induce  the  Court  to  construe  it  according  to 
Scotch  law :  Bradford  v.  Young,  29  Ch.  D.  617,  C.  A. ;  but  where  the  wUl 
of  an  Enghshman  is  expressed  in  the  technical  terms  of  the  law  of  a  foreign 
country,  so  as  to  show  a  clear  intention  that  it  should  operate  according 
to  that  law,  the  meaning  of  it  must  be  ascertained  by  that  law :  Bradford 
V.  Young,  26  Ch.  D.  656  ;  8.  C,  29  Ch.  D.  617,  625,  0.  A. ;  and  where  by 
a  contract  entered  into  on  a  Scotch  marriage  between  an  Englishman  and 
a  Scotchwoman,  the  trusts  of  the  real  estate  belonging  to  the  husband 
were  declared  in  English  form,  it  was  held  that  they  must  be  construed 
according  to  EngUsh  law :  Chamberlain  v.  Napier,  15  Ch.  D.  614  ;  and  see 
Be  Barnard,  B.  v.  White,  56  L.  T.  9  ;  1887,  W.  N.  8  ;  Be  Megret,  [1901] 
1  Ch.  547  ;  Be  Muspratt-Williams,  1901,  W.  N.  14  ;  and  in  general,  in  the 
construction  of  written  instruments,  the  Court  will  look  at  all  the  circum- 
stances to  ascertain  by  the  law  of  which  country  the  parties  desired  to  be 
bound:  Be  Mackenzie,  [1911]  1  Ch.  578;  Lhyd  v.  Guihert,  L.  R.  1  Q.  B. 
122 ;  Be  Missouri  Steamship  Co.,  42  Ch.  D.  321,  C.  A. ;  Bousilhn  v.  B., 
14  Ch.  D.  351,  svp.  VoL  I.  p.  723.  On  the  law  of  France,  as  to  a  will  by  a 
Frenchman  in  a  foreign  country,  see  Crookenden  v.  Fuller,  1  Sw.  &  Tr.  441 ; 
5  Jur.  N.  S.  1222  ;  Laneuville  v.  Anderson,  6  Jur.  N.  S.  1260 ;  3  Sw.  &  Tr. 
304;  30  L.  J.  P.  25. 

The  will  being  in  French,  containing  technical  terms,  the  Court  declined 
to  construe  it  without  the  assistance  of  French  lawyers,  or  until  the 
testator's  domicile  had  been  ascertained :  Be  Cliff,  [1892]  2  Ch.  229. 

Where  the  will  of  a  domiciled  Scotchman  has  been  proved  in  Scotland, 
and  there  are  English  assets,  a  legatee  is  not  entitled  to  insist  upon  probate 
in  England,  but  the  Court  had  a  discretion,  and  refused  to  grant  it  when 
it  was  not  shown  that  the  exors  were  not  doing  their  duty,  or  that  the 
grant  was  necessary  to  substantiate  proceedings  in  Chancery :  In  the  goods 
of  Swing,  6  P.  D.  19. 

Where  the  will  of  a  Scotchman  has  been  proved  here  in  general  form,  the 
Chancery  Division  will  make  the  ordinary  judgment  for  admon  of  the 
personal  estate  of  the  testator,  without  limiting  it  to  the  English  assets, 
and  notwithstanding  the  opposition  of  the  exors:  Stirling-Maxwell  v, 
Cartwright,  11  Ch.  D.  522,  C.  A.  And  as  to  the  jurisdiction  to  administer 
independently  of  the  lex  domicilii,  see  Ingpen  on  Exors.  160. 

The  beneficial  interest  in  leaseholds  will  not  pass  under  the  will  of  a 
domiciled  foreigner  which  is  not  attested  as  required  by  the  WUls  Act, 
although  letters  of  admon  with  the  will  annexed  have  been  granted :  Pepin 
V.  Bruyere,  [1900]  2  Ch.  504 ;  [1902]  1  Ch.  24.  A  will  of  a  testatrix, 
domiciled  in  France,  made  in  English  form  in  pursuance  of  a  power,  but 
invalid  according  to  French  law,  may  be  admitted  to  probate :  Be  Huher, 
[1896]  P.  209 ;  Be  Hattyburton,  L.  B.  1  P.  &  D.  90  (following  Be  Alexander, 
29  L.  J.  P.  &  M.  93,  as  binding  though  erroneous). 

Where  the  donee  of  a  power  died  in  New  Zealand,  leaving  a  wiU  exercising 
that  power  over  property  in  England,  and  the  wUl  was  duly  proved  in 
New  Zealand,  it  was  necessary,  in  order  to  prove  the  title  to  the  fund  in 
Court,  to  prove  the  will  in  England :  Exp.  lAmehouse  Board  of  Works,  Be 
Vallance,  24  Ch.  D.  177.  As  to  the  effect  of  a  foreign  wiU  in  execution  of  a 
power  of  appointment,  v.  inf.  p.  1676,  and  Ingpen  on  Exors.  158. 

A  devise  by  an  Englishman  of  land  in  Italy,  upon  trust  for  sale  and 
conversion  took  effect  as  to  the  proceeds  of  sale,  which  became  distributable 
according  to  English  law,  although  quA  the  land  the  trusts  partially  failed 
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of  eSect  under  the  Italian  law :  Be  Piercy,  Whitwham  v.  P.,  [1895] 
1  Ch.  83. 
Aasignment.  An  assignment  of  an  English  chose  in  action,  invalid  according  to 
the  law  of  the  foreign  country  where  it  was  made,  and  where  both  assignor 
and  assignee  were  domiciled,  wiU  be  treated  as  invalid  here :  Lee  v.  Abdy, 
17  Q.  B.  D.  309  ;  Lelel  v.  Tmker,  L.  R.  3  Q.  B.  77  ;  Bradlaugh  v.  De  Bin, 
L.  R.  3  C.  P.  538  ;  and  see  Alcock  v.  Smith,  [1892]  1  Ch.  238,  C.  A. 

But  where  in  administering  the  English  trust  funds  there  were  con- 
flicting claimants  under  assignments  from  a  domiciled  foreigner,  it  was 
held  that  the  priorities  between  them  must  be  regulated  by  English  law : 
Kelly  V.  Selwyn,  [1905]  2  Ch.  117. 
Husband  A  wife,  on  marriage,  acquires  the  domicile  of  her  husband :  Harvey  v. 

and  wife.         Farnie,  8  App.  Ca.  43. 

Where  a  husband  is  domiciled  in  a  foreign  country  at  the  time  of  the 
marriage,  and  so  continues,  a  dissolution  by  the  foreign  Court  for  a  matri- 
monial offence,  though  not  such  as  would  warrant  a  divorce  in  this  country 
{e.g.,  in  Scotland,  a  husband's  adultery  only),  wOl  be  recognized  by  our 
Courts  :  Harvey  v.  Farnie,  sup.,  questioning  Niboyet  v.  N.,  4  P.  D.  1,  C.  A. ; 
and  so,  too,  if  the  domicile  be  changed  after  marriage :  Bater  v.  Bater,  [1906] 
P.  209. 

As  to  movable  goods,  the  rights  of  the  wife  of  a  Frenchman  under  the 
French  marriage  law  as  to  community  of  goods  are  not  affected  by  change 
of  domicile,  and  accordingly  on  her  husband's  death,  after  acquiring  an 
English  domicile,  she  takes  the  same  share  of  his  personalty  as  she  would 
have  taken  if  they  had  remained  domiciled  in  Prance :  De  Nicols  v.  Curlier, 
[1900]  A.  C.  21,  H.  L.  (reversing  C.  A.,  [1898]  2  Ch.  60;  restoring  [1898] 
1  Ch.  403  ;  anddistinguishingiasAiej/ V.  fiogig',  4Paton,  581);  and  the  law 
is  the  same  in  respect  to  real  and  leasehold  property,  as  the  Statute  of 
Frauds  does  not  apply  to  the  contract  between  the  spouses  which  is  in 
substance  one  of  partnership :  8.  C.  (No.  2),  [1900]  2  Ch.  410. 
<■  A  marriage  in  England  between  persons  both  of  whom  have  a  foreign 
domicile  is  invalid  if  it  would  be  so  according  to  the  law  of  their  domicile : 
Sottomayor  v.  De  Barros,  3  P.  D.  1,  C.  A. ;  but  it  only  one  of  the  parties  has 
a  foreign  domicile,  the  validity  must  be  determined  by  English  law :  Sotto- 
mayor V.  De  Barros,  5  P.  D.  94,  per  Hannen,  J. ;  and  semble,  that  the  law 
of  common  domicile  is  sufficient  to  determine  marriage  capacity  except  in 
the  case  of  marriages  stamped  as  incestuous  by  the  general  consent  of 
Christendom :  Be  Bozelli's  Settlement,  [1902]  1  Ch.  751 ;  and  a  marriage 
between  a  Frenchman  and  an  Englishwoman,  duly  solemnized  in  France 
under  the  Consular  Marriage  Act,  1849  (12  &  13  V.  c.  68),  now  replaced 
by  the  Foreign  Marriage  Act,  1892  (55  &  56  V.  c.  23),  though  declared 
invalid  by  a  French  Court,  may  be  valid  in  this  country  :  Hay  v.  Northcote, 
[1900]  2  Ch.  262  ;  Simonin  v.  Mallac,  2  Sw.  &  T.  67. 

Marriage  between  persons  professing  the  Jewish  religion,  who  are  British 
subjects  domiciled  in  England,  is  regulated  by  the  law  of  England,  and  the 
exceptions  as  to  formalities  contained  in  the  Marriage  Acts,  1835, 1836,  and 
1840  (5  &  6  W.  IV.  c.  54,  s.  2  ;  6&  7  W.  IV.  c.  85,  s.  2 ;  and  3  &  4  V.  c.  72, 
s.  5),  will  not  give  validity  to  a  marriage  between  a  Jew  and  his  niece : 
Be  De  Wilton,  [1900]  2  Ch.  481. 

A  marriage  with  the  native  of  a  polygamous  tribe  is  not  recognized  as  valid 
by  English  law :  Be  Bethell,  B.  v.  Hildyard,  38  Ch.  D.  220 ;  secu-s,  a  marriage 
in  a  monogamous  country  as  Japan :  Brinkley  v.  A.  0.,  15  P.  D.  76. 

A  wife  cannot  acquire  a  domicUe  distinct  from  her  husband's  :  Dolphin 
V.  BoUns,  7  H.  L.  C.  390 ;  5  Jur.  N.  S.  1271 ;  though  hving  apart :  Be 
Daly,  25  Beav.  456  ;  Le  Sueur  v.  LeS.,1  P.  D.  139  ;  and  see  Yelverton  v. 
Y.,  1  Sw.  &  T.  674 ;  6  Jur.  N.  S.  24 ;  Be  Alexander,  8  W.  R.  451 ;  if  an 
alien,  she  is  naturalized  by  marrying  a  subject :  7  &  8  V.  c.  66,  s.  16  ;  and 
as  to  aliens,  see  33  &  34  V.  c.  14  (amended  by  58  &  59  V.  o.  43,  as  to  residence 
of  children  of  naturalized  British  subject  in  service  of  Crown),  and  35  &  36 
V.  c,  39. 
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The  Court  would  not,  in  the  case  of  a  married  woman's  legacy,  disregard 
a  restraint  on  anticipation,  though  invalid  in  the  country  of  her  domicile  : 
Peillon  y.  Brooking,  25  Beav.  218  ;  nor  would  it  treat  a  Scotch  divorce  after 
an  English  marriage  as  making  valid  a  subsequent  marriage :  Shaw  v. 
Gould,  L.  B.  3  H.  L.  55  ;  Be  Wilson,  1  Eq.  247  ;  nor  would  it  follow  the 
foreign  law,  so  as  to  give  priority  against  equitable  assets  to  a  debt  contracted 
there :  Pardo  v.  Bingham,  6  Eq.  485. 

An  infant  cannot  change  his  domicile  by  his  own  act :  Forbes  v.  F.,  Infant. 
Kay,  341 ;  but  his  domicUe  in  general  foUows  his  father's,  and  if  he  is 
from  infancy  of  unsound  mind,  it  continues  to  do  so  after  he  is  of  full  age  : 
Sharpe  v.  Crispin,  1  P.  &  M.  611. 

The  domicile  of  a  fatherless  infant  does  not  follow  that  of  the  mother,  if 
the  mother,  in  the  interest  of  her  child,  abstains  from  exercising  her  power 
of  changing  the  child's  domicile  when  she  changes  her  own :  Be  Beaumont, 
[1893]  3  Ch.  490. 

As  to  the  law  of  Scotland  whereby  an  infant  can  choose  his  own  domicile 
at  the  age  of  fourteen,  see  Urquhart  v.  Butterfield,  37  Ch.  D.  357,  C.  A. 

A  notarial  ante-nuptial  contract  entered  into  in  France  by  an  English- 
woman who  was  an  iiiant  was  invalid  on  the  ground  of  her  infancy,  accord- 
ing to  the  law  of  her  domicile  of  origin :  Be  Goalee's  Trusts,  56  L.  J.  Ch. 
637  ;  56  L.  T.  737  ;  35  W.  R.  608  ;  1887,  W.  N.  89. 

The  legacy  of  an  infant  domiciled  abroad  may  be  paid  to  him  on  his 
attaining  full  age  by  the  lex  loci,  though  not  of  age  by  English  law :  Be 
HeUmann,  2  Eq.  363  ;  not  to  the  foreign  guardian  during  minority  :  8.  C.  ; 
but  see  Machie  v.  Darling,  12  Eq.  319,  et  sup.  p.  1443  ;  and  the  Court  will 
not  pay  to  the  father  as  of  right  and  without  evidence  as  to  the  application 
for  the  benefit  of  the  infant,  although  by  the  law  of  the  domicile  the  father 
IS  entitled  to  receive  the  money  as  legal  guardian :  Be  Chatard's  Settlement, 
[1899]  1  Ch.  712. 

Though  the  parties  interested  in  the  estate  of  a  deceased  foreigner  Jurisdiction 
may  not  be  bound  to  resort  to  the  Court  of  his  domicile,  and  the  and  pro- 
English  Court,  if  called  upon  to  administer,  may  have  to  ascertain  cedure. 
who  are  entitled  according  to  the  law  of  the  domicile,  yet  an  actual 
adjudication  of  the  title  by  the  Court  of  the  domicile  will  be  followed 
here :  Enohin  v.  Wylie,  10  H.  L.  C.  1  ;  Swing  v.  Orr-Ewing,  10  App.  Ca. 
453  ;  Doglioni  v.  Crispin,  L.  R.  1  H.  L.  301  ;  even  it  the  judgment  of  the 
foreign  Court  has,  by  default  of  the  party  obtaining  the  judgment,  proceeded 
on  a  mistake  as  to  English  law :  Castrique  v.  Imrie,  L.  R.  5  H.  L.  414 ; 
Godard  v.  Gray,  L.  R.  6  Q.  B.  139  ;  and  see  Minna  Craig  Steamship  Co.  v. 
Chartered  Mercantile  Bank  of  India,  die,  [1897]  1  Q.  B.  55  ;  [1897]  1  Q.  B. 
460,  C.  A. ;  or  the  whole  of  the  facts  were  not  before  the  foreign  tribunal : 
De  Cosse  Brissac  v.  Bathbone,  6  H.  &  N.  301 ;  for  the  Courts  of  this  country 
are  not  Courts  of  Appeal  from  foreign  tribunals,  the  decisions  of  which,  if 
erroneous,  must  be  reviewed  by  the  mode  of  appeal  provided  in  the  foreign 
country :  Bank  of  Australasia  v.  Nias,  16  Q.  B.  717  ;  Be  Trufort,  Trafford 
V.  Blanc,  36  Ch.  D.  600 ;  and  a  foreign  judgment,  it  not  offending  against 
English  views  of  substantial  justice,  must  be  treated  here  as  final,  although 
it  was  irregularly  obtained :  Pemherton  v.  Hughes,  [1899]  1  Ch.  781,  C.  A. 
And  a  divorce  granted  by  a  foreign  Court  being  a  judgment  affecting  the 
status  of  the  parties  stands  on  the  same  footing  as  a  judgment  in  rem  : 
Bater  v.  Baier,  [1906]  P.  209. 

And,  acting  in  personam,  the  Court  of  the  locality  in  which  the  assets  are 
situate  has  jurisdiction  to  make  an  admon  judgment,  though  the  law  of  tho 
domicile  may  govern  the  mode  of  distribution  :  Be  Artola  Hermanos,  Exp. 
Chale,  24  Q.  B.  D.  640,  C.  A. ;  Ewing  v.  Orr-Ewing,  9  App.  Ca.  34,  where, 
although  the  domicile  of  the  testator  and  the  bulk  of  the  assets  were  Scotch, 
and  the  exors  had  removed  all  the  English  assets  to  Scotland  before  an 
action  by  an  infant  legatee  for  admon  came  on  for  hearing,  the  jurisdiction 
of  the  English  Court  to  make  an  admon  judgment  as  to  the  whole  estate 
was  upheld. 
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But  in  such  a  case  the  Scotch  Court  is  not  bound  to  abstain  from  the 
exercise  of  its  undoubted  jurisdiction  on  the  mere  ground  that  there  has 
been  a  previous  admon  judgment  in  England ;  and  if  a  judgment  is  made  in 
Scotland  the  question  whether  the  proceedings  should  continue  wiU  be 
settled  by  the  rule  of  forum  conveniens ;  and  the  Scotch  Court  having 
sequestrated  the  estate,  and  appointed  a  judicial  factor,  their  judgment  to 
that  effect  was  upheld,  but  so  much  of  it  as  afiirmed  the  exclusive  com- 
petency of  the  Scotch  Court,  and  interdicted  the  trustees  of  the  wiU  from 
accounting  to  any  one  otherwise  than  the  judicial  factor,  was  reversed : 
Ewing  v.  Orr-Ewing,  10  App.  Ca.  453. 

Although  the  law  of  a  testator's  domicile  governs  the  foreign  personal 
assets  for  the  purpose  of  succession  and  enjoyment,  yet  for  the  purpose  of 
legal  representation  of  collection  and  admon,  as  distinguished  from  dis- 
tribution among  the  successors,  they  are  governed  by  the  law  of  their  own 
locality :  Blackwood  v.  The  Queen,  8  App.  Ca.  82  ;  Re  Kloebe,  28  Ch.  D. 
175. 

The  priority  of  creditors  is  decided  by  the  domicile  of  deceased,  and  not 
by  the  situation  of  the  assets :  Wilson  v.  Ly.  Dwnsany,  18  Beav.  293 ;  and 
so  in  a  creditor's  action  for  admon,  a  defence  that  by  the  law  of  the  country 
where  the  business  of  the  testator  was  carried  on,  the  firm's  creditors  could 
not  proceed  against  the  separate  estate  until  they  had  exhausted  the 
property  of  the  firm,  was  held  to  involve  procedure  only  and  therefore  to  be 
bad :  Re  Doetsch,  Maiheson  v.  I/udung,  [1896]  2  Ch.  836  ;  and  the  law  of 
the  domicile  at  the  time  of  the  death  is  to  be  applied  without  regard  to 
subsequent  changes  though  retrospective :  Be  Aganoor,  64  L.  J.  Ch.  521. 

There  is  no  jurisdiction  to  entertain  an  action  involving  a  dispute  as  to 
title  of  foreign  land,  although  all  the  parties  are  resident  here :  Re  Haw- 
thorne, Oraham  v.  Maasey,  23  Ch.  D.  743 ;  British  8.  Africa  Co.  v.  Com- 
panhia  de  Mocambique,  [1893]  A.  C.  602,  H.  L. ;  8.  C,  [1892]  2  Q.  B.  358, 
365,  366,  C.  A. ;  Deschamps  v.  Miller,  [1908]  1  Ch.  856 ;  Re  Clinton,  1903, 
W.  N.  20. 

The  Court  has  no  jurisdiction  to  entertain  an  action  for  damages  for 
trespass  to  foreign  land  :  British  8.  Africa  Co.  v.  Companhia  de  Mocam- 
bique, [1893]  A.  C.  602,  H.  L.,  reversing  C.  A.,  [1892]  2  Q.  B.  358,  and 
showing  that  the  refusal  of  the  Courts  to  assume  jurisdiction  is  not  based  on 
any  technical  ground  capable  of  being  displaced  by  the  abolition  of  local 
venue  by  Rules  of  Court,  O.  xxxvi,  1. 

Where  a  domiciled  Scotchman  by  his  will  gave  annuities  which,  by 
Scotch  law,  are  charged  on  real  estate,  it  was  held  that  the  English  real 
estate  must  contribute  to  payment  of  such  aimuities,  though  the  will 
contained  no  direction  to  that  effect :  Re  Hewit,  Lawson  v.  Duncan,  [1891] 
3  Ch.  568. 

A  debt  possesses  an  attribute  of  a  locality,  a  simple  contract  debt  being 
located  where  the  debtor  for  the  time  being  resides ;  a  specialty  where  it  is 
found  at  the  creditor's  death :  Commr.  of  Stamps  v.  Hope,  [1891]  A.  C. 
476  ;  Re  Maudslay,  Sons,  and  Field,  [1900]  1  Ch.  602. 

In  the  admon  in  this  country  of  property  bequeathed  by  a,  testator 
domiciled  abroad,  the  lex  fori  prevaOs,  and  interest  is  payable  according 
to  English  law :  Hamilton  v.  Dallas,  38  L.  T.  213. 

The  fact  that  a  prior  bankruptcy  had  been  commenced  in  a  foreign 
country,  not  shown  to  be  the  country  of  domicile  of  the  debtors,  was  no 
ground  for  staying  bankruptcy  proceedings  in  this  country :  Re  Artola 
Hermanos,  Exp.  Chale,  24  Q.  B.  D.  640,  C.  A. 

Australian  assignees  in  insolvency  were  held  entitled  to  the  payment  out 
of  Court  of  a  fund  devolving,  in  default  of  appointment,  on  an  intestate 
domiciled  in  England :  Re  Davidson,  15  Eq.S83;  and  so  the  official  assignee 
of  the  Court  for  Relief  of  Insolvent  Debtors  at  Bombay  without  taking  out 
admon :  Re  Dawson's  Trusts,  [1896]  1  Ch.  175 ;  and  see  Re  Anderson, 
[1911]  1  K.  B.  896  (following  Re  Davidson  and  Re  Lawson's  Trusts,  sup., 
and  discussing  Re  Hayward  and  Re  Blithman,  infra),  where  the  official 
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assignee  in  New  Zealand  of  a  debtor  domiciled  in  England,  who  was 
adjudicated  bankrupt  in  New  Zealand  in  1898  and  in  England  in  1904, 
was  entitled  as  against  the  trustee  in  bankruptcy  in  England  to  a  re- 
versionary interest  not  disclosed  in  the  New  Zealand  bankruptcy  but 
discovered  by  ths  English  trustee ;  but  see  Be  Hayward,  [1897]  1  Ch. 
905,  following  Re  Blithman,  2  Eq.  23,  and  holding  that  the  lite  interest 
of  a  domiciled  Englishman  under  a  trust  by  wUl  determinable  on  bank- 
ruptcy or  alienation  was  not  forfeited  by  an  adjudication  in  bankruptcy  in 
New  Zealand  which  was  subsequently  annulled.  In  Re  Blithman,  sup.,  an 
inquiry  as  to  domicile  was  directed. 

A  Scotch  advocate's  testimony  was  required  to  show  that  the  fund  was  Evidence,  &c. 
unaffected  by  a  Scotch  settlement :  JJe  Totiei,  19  Beav.  582.  Where  foreign 
advocates  refer  in  evidence  to  passages  in  the  code  of  their  country,  the 
Court  is  at  liberty  to  consider  such  passages,  not  as  evidence  per  se,  but  as 
part  of  the  testimony  of  the  witnesses  :  Concha  v.  Murrietta,  De  Mora  v. 
Concha,  40  Ch.  D.  543,  C.  A. 

On  a  dispute  as  to  foreign  law,  the  Court  sends  a  case  for  the  opinion  of  a 
Court  of  the  country,  under  the  British  Law  Ascertainment  Act  {22  &  23  V, 
c.  63.),  sup.  Vol.  I.  p.  809. 

Where  a  Pit  in  a  creditor's  action  sued  in  respect  of  a  claim,  the  amount 
and  validity  of  which  could  only  be  ascertained  by  proceedings  in  a  foreign 
Court,  accounts  were  not  to  be  directed  untU  it  was  ascertained  that  a 
sum  was  due :   Batthyany  v.  Walford,  36  Ch.  D.  269,  C.  A.,  sup.  p.  1518. 

As  to  the  circumstances  under  which  the  Courts  of  this  country  wiU 
consider  a  Deft  bound  by  a  foreign  judgment,  see  Rousillon  v.  R.,  14  Ch.  D. 
351 ;  Emmanuel  v.  Symon,  [1908]  1  K.  B.  302  ;  and  sup.  Vol.  I.  p.  723. 

By  the  constitution  of  a  French  co.,  a  Deft  was  held  bound  by  service 
there  (as  his  domicile  pro  hdc  vice)  of  proceedings  relating  to  the  co. :  Copin 
V.  AdMmson,  L.  R.  9  Ex.  345  ;  1  Ex.  D.  17,  C.  A. ;  but  see  The  Delta,  1 
Prob.  D.  393. 

Scotch  creditors  of  a  legatee  under  an  Englishman's  will  were  restrained 
from  proceeding  against  the  exors,  on  their  undertaking  forthwith  to  obtain 
an  admon  decree  in  England  :  Baillie  y.  B.,5  Eq.  175. 

And  as  to  probate,  and  as  to  legacy  duty,  v.  sup.  Vol.  I.  pp.  230  et  seq.  ; 
and  on  the  question  of  admission  of  wills  to  probate  as  affected  by  domicile, 
V.  sup.  p.  1355 ;  Ingpen  on  Exors,  154. 


Section  XX. — Election  to  take  under  or  against  the  Will. 

1.  Parties  declared  hound  to  elect  between  Settlement  and  Will. 

Declare  that  the  Defts  C.  and  A.  his  wife  are  respectively  bound  to 
elect  between  the  benefits  of  the  covenant  of  the  testator  to  pay  the 
sum  of  £ —  per  ann.,  contained  in  the  settlement  made  on  the  mar- 
riage of  the  said  Defts,  and  the  benefits  given  to  them  respectively  by 
the  testator's  will.— Fart  v.  Tulk,  V.-C.  P.,  12  March,  1852,  A.  681. 

2.  Election  hy  Infants  as  to  taking  under  Settlement — Inquiry. 

Declare  that  the  children  of  &c.  ought  to  elect  whether  they  will 
take  according  to  the  provisions  of  the  indenture  of  settlement  dated 
&c.,  or  against  the  same  ;  And  the  said  &c.  being  infants,  It  is  ordered 
that  the  following  &c.  I.  An  inquiry  whether  it  will  be  for  the  benefit 
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of  the  said  infants  to  take  under  the  provisions  of  the  said  settlement, 
or  against  the  same. — Saon  v.  SmUh,  V.-C,  19  June,  1840,  B.  1246  ; 
11  Sim.  59. 

For  inquiry  (added  in  Dom.  Proo.)  whether  it  would  be  for  the  benefit  of 
a  married  woman  and  her  children  (infants)  to  take  under  the  provisions 
of  the  said  will  and  codicils,  or  against  the  same,  see  Cooper  v.  C,  L.  R.  7 
H.  L.  79. 


3.  Election  hy  Court  for  four  Infant  Defendants  {one  being  a  Person 
of  unsound  Mind  not  so  found)  and  their  possible  Issue— for 
Will  and  against  Settlement. 

It  appearing  by  the  evidence  that  it  is  for  the  beneiit  of  the  Deft 
S.  B.  and  of  the  issue  or  possible  issue  of  the  Defts  J.,  S.,  M.,  and  S. 
that  the  said  Defts  should  elect  for  themselves  and  their  issue  to  take 
under  the  provisions  of  the  above-mentioned  will  and  not  under  the 
provisions  of  the  above-mentioned  settlement,  Declare  that  they 
ought  so  to  elect,  and  that  each  of  the  said  Defts  J.,  S.,  M.,  and  S.  and 
his  or  her  issue  respectively  take  under  the  provisions  of  the  above- 
mentioned  will  and  not  under  the  provisions  of  the  above-mentioned 
settlement. — Re  Barnett,  Baker  v.  Barnett,  Kekewich,  J.,  29  March, 
1900,  A.  1187  ;  1900,  W.  N.  p.  81. 

i.  Infant  Heir  and  Widow  to  elect — Election  by  the  Court  for  the 
Infant — by  Counsel  for  the  Widow. 

Teusts  of  the  will  to  be  performed — "  And  this  Court  (declining  to 
express  any  opinion  upon  the  question,  whether  the  moneys  remaining 
due  under  the  obligation  contained  in  the  marriage  contract,  dated  &c., 
and  secured  by  the  bond  and  disposition  in  security,  dated  &c.,  were 
efiectually  disposed  of  by  the  will  and  codicils  of  the  testator)  Doth 
declare,  that  the  Deft  A.,  the  heir-at-law,  and  the  Deft  C,  the  widow, 
of  the  testator,  are  not  entitled  to  claim  both  the  devises  and  bequests 
in  the  said  will  contained  for  their  benefit  respectively,  and  the  money 
remaining  due  under  the  obligation  contained  in  the  marriage  con- 
tract, as  heritable  property  by  the  law  of  Scotland  not  passing  by  the 
will  and  codicils,  but  that  they  are  bound  respectively  to  make  their 
election  whether  they  will  respectively  claim  the  devises  and  bequests 
in  the  said  will  contained  for  their  benefit  respectively,  or  the  moneys 
remaining  due  under  such  obligation  ;  And  Declare,  that  it  is  for  the 
benefit  of  the  infant  Deft  A.  to  take  the  benefit  of  the  devises  and 
bequests  in  the  will  contained  for  his  use ;   and  the  Deft  C,  by  her 
counsel  at  the  bar,  electing  in  like  manner  to  take  under  the  will. 
Declare,  that  the  moneys  remaining  due  under  the  obligation  con- 
tained in  the  marriage  contract,  and  secured  as  aforesaid,  constitute 
part   of  the  personal  estate  of  the  testator ;  And  order  that  the 
Defts  W,  &c.  \exors),  be  at  liberty  to  take  such  proceedings  as  by  the 
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law  of  Scotland  are  required  for  vestmg  in  them  the  bond  and  dis- 
position in  security  in  the  pleadings  mentioned,  and  the  right  to 
recover  the  moneys  remaining  due  thereon."  Accounts  of  personal 
and  real  estates.— iamt  v.  L.,  V.-C.  K.,  4  July,  1857,  B.  1417  ;  S.  C, 
5  W.  E.  772 ;  and  see  Douglas  v.  D.,  Form  6,  sup,  p.  1517. 


5.  Devise  of  Wife's  Property — Inquiry  if  she  elected  to  take 

under  the  Will. 

An  inquiry  to  whom  the  premises  in  &c.,  in  the  testator's  will  men- 
tioned, belonged  at  the  testator's  death  ;  and  if  the  same  belonged  to 
his  widow  M.,  whether  she  elected  in  her  lifetime  to  take  under  the 
testator's  wUl.— Pecft  v.  P.,  M.  R.,  19  Feb.  1859,  B.  879. 

6.  Further  Order,  Widow  having  elected.  Declaration  that  her 

Property  passed. 

And  it  appearing  by  the  Master's  certificate,  dated  &c.,  that  the 
testator's  widow  M.,  deceased,  elected  in  her  lifetime  to  take  under  the 
testator's  will,  Declare  that  the  premises  which  belonged  to  her, 
situate  &c.,  in  the  testator's  will  mentioned,  passed  in  Equity  under 
the  devise  thereof  to  the  Pit,  made  by  such  will,  and  that  the  Deft,  as 
the  heir-at-law  of  the  said  M.,  is  a  trustee  of  such  premises  for  the 
Pit.— Pecii;  V.  P.,  M.  R.,  7  July,  1860,  B.  1713. 

7.  Election  against  Will — Compensation. 

"  Declare  that  the  Deft  W.,  being  entitled  in  his  own  right  to  one- 
fourth  part  of  the  property  described  in  the  will  of  the  testator  as  his 
farm  P.,  and  being  also  entitled  in  his  own  right  to  one-fourth  part  of 
the  property  described  in  the  said  will  as  the  farm  called  T.,  and  the 
said  will  purporting  to  devise  to  him  one- half  of  the  said  farm,  and  the 
said  Deft  being  also  entitled  under  the  said  will  to  one  moiety  of  the 
sum  of  £200  thereby  bequeathed  imto  him  and  the  Deft  E.  towards 
rebuilding  the  house  &c.  on  the  said  farm,  is  bound  to  elect,  as  between 
himself  and  the  Pits  and  the  Deft  E.,  whether  he  will  give  up  to  the 
Pits  his  said  one-fourth  part  of  the  farm  P.,  and  give  up  to  the  Deft 
E.  one  moiety  of  his  one-fourth  part  of  the  said  farm  called  T.,  or 
whether  he  will  renounce  all  benefits  given  or  devised  to  him  by  the 
said  will ;  And  adjudge  the  same  accordingly  ;  And  the  Deft  W.,  by 
his  counsel  (at  bar)  electing  to  renounce  all  benefits  given  or  devised 
to  him  by  the  said  will.  Declare  that  three-fourths  parts  of  the  farm 
called  P.  belong  to  the  Pits,  and  the  remaining  one-fourth  part  thereof 
belongs  to  the  Deft  W. ;  And  that  one-fourth  part  of  the  farm  called 
T.  belongs  to  the  Pit,  and  the  other  fourth  part  thereof  to  the  Deft  W. ; 
and  that  one  other  fourth  part  thereof  belongs  to  the  Deft  E.,  subject 
to  the  limitations  &c." — ^Deft  W.  to  deliver  possession. — ^Account  of 


^^^^  Administration  of  Estates,     [chap.  xliv. 

rents  against  him ;  2.  Inquiry  as  to  receipt  and  application  of  the 
£200 ;  "  3.  An  inquiry  what  are  the  respective  values  of  the  one-fourth 
part  of  the  farm  P.  of  which  the  Pits  have  been  deprived  by  the  elec- 
tion of  the  Deft  W.,  and  of  the  vested  interest  of  the  Deft  E.  in  (one- 
fourth)  of  the  same  farm  of  which  she  has  been  deprived  by  the  same 
election  ;  And  it  is  ordered  that  all  the  estate  and  interest  to  which 
the  Deft  would  have  been  entitled  in  the  farm  called  T.  under  the 
said  wUl,  and  which  has  been  renounced  by  him,  be  apportioned  be- 
tween the  Pits  and  the  Deft  E.  in  proportion  to  the  values  to  be  ascer- 
tained by  the  said  inquiry." — Adjourn  &c. — Howdls  v.  Jenkins,  L. 
JJ.,  25  July,  1863,  A.  2020 ;  1  D.  J.  &  S.  617. 

For  order  as  to  a  divorced  wife  making  compensation  out  of  the  income 
under  her  marriage  settlement  to  persons  disappointed  by  her  election  to 
take  against  it,  see  Codrington  v.  C,  L.  R.  7  H.  L.  868. 


8.  Proof  against  Estate  of  deceased  Person  for  Loss  occasioned  hy 
her  Election  to  take  against  Testator's  Will. 

"  Declare  that  the  Pit  {assignee  of  an  interest  in  property  belonging 
to  W.,  purported  to  be  given  by  testator's  will  to  the  PWs  assignor)  is 
entitled  to  prove  against  the  estate  of  W.  in  the  statement  of  claim 
named  for  the  amount  of  the  loss  sustained  by  him  at  the  death  of  the 
said  W.,  by  reason  of  her  having  sold  the  six  cottages  in  the  statement 
of  claim  mentioned,  and  for  the  amount  of  his  costs  of  this  action.; 
And  Order  that  &c. ;  1.  An  inquiry  what  was  the  value  of  the  said  six 
cottages  at  the  death  of  the  said  W. ;  2.  An  inquiry  what  was  the 
amount  of  benefit  received  by  the  said  W.  under  the  wiU  of  the  testa- 
tor."— Adjourn  &c. — ^Liberty  to  apply. — Rogers  v.  Jones,  M.  E.,  3 
Aug.  1876,  B.  1761 ;  S.  C,  3  Ch.  D.  688,  ct  inf. ;  see  Re  Hancock, 
[1905]  1  Ch.  16. 

9.  Election  to  take  under  Will — Release  to  be  executed. 

"  And  Declare  that  the  Deft,  electing  to  take  the  estates  appointed 
by  the  wiU  of  the  testator,  is  bound  to  relinquish  his  share  of  the 
£10,118 :  18s.  6d.  settlement  fund  for  the  benefit  of  the  other  younger 
children  of  the  testator,  according  to  the  directions  of  the  will ;  And 
Order  that  the  Deft  do  execute  a  proper  release  of  his  share  and 
interest  under  the  said  settlement  to  the  trustees  thereof,  such  release 
to  be  settled  by  the  Judge." — Fleming  v.  Buchanan,  L.  JJ.,  7  May, 
1853,  A.  1206. 

NOTES. 

Doctrine  If  a  testator  attempts  by  his  will  to  give  property  which  does  not  belong 

stated.  to  him  to  A.,  and  also  gives  benefits  to  B.,  the  owner  of  that  property,  B. 

is  put  to  his  election,  whether,  on  the  one  hand,  to  take  the  benefits  given  to 

him  by  the  will,  and  allow  A.  to  take  his  (B.'s)  property  as  if  it  had  been  the 
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testator's,  or,  on  the  other  hand,  he  may,  of  course,  refuse  to  allow  his  own 
property  to  pass  by  the  will  as  if  it  had  been  the  testator's  ;  but  then  he 
must  relinquish  the  benefits  given  him  by  the  will,  or  (if  they  exceed  in 
value  the  property  of  his  which  the  testator  purported  to  deal  with)  so 
much  of  them  as  shall  be  equal  to  that  property  :  Slreatfield  v.  S.,  Cas.  t. 
Talb.  176 ;  1  L.  Cas.  Eq.  440 ;  1  Jarm.  W.  532  et  seq.  ;  Wms.  Exois.  1180  ; 
Ingpen  on  Exors.  421  et  seq. 

The  doctrine  is  founded  on  the  presumption  of  a  general  intention  that 
every  part  of  an  instrument  shall  take  effect,  which  may  be  rebutted  by  an 
inconsistent  particular  intention  apparent  in  the  instrument :  Be  Vardori's 
Trusts,  31  Ch.  D.  275 ;  Re  Wells,  Hardisty  v.  W.,  42  Ch.  D.  646 ;  and 
therefore  a  married  woman  who  is,  by  the  will,  restrained  from  anticipation 
cannot  be  put  to  election  under  it :  Re  Vardoris  Trusts,  sup.  ;  secus,  where 
no  intention  is  shown  that  the  payment  shall  always  continue,  e.g.,  where  a 
Ufe  interest  is  given  to  a  man  until  he  shall  assign  or  charge,  or  some  event 
shall  happen  whereby  the  income,  if  belonging  absolutely  to  him,  would 
become  vested  in  another :  Carter  v.  Silber,  [1891]  3  Ch.  553,  per  Romer,  J. ; 
8.  C,  [1892]  2  Ch.  278,  C.  A. ;  [1893]  A.  0.  360,  H.  L.,  nom.  Edwards  v. 
Carter. 

The  presumption  is  that  the  testator  did  not  intend  to  deal  with  any 
property  except  his  own  :  Synge  v.  S.,  9  Ch.  128  ;  22  W.  R.  227  ;  Re  Booker, 
1886,  W.  N.  18  ;  PicJcersgill  v.  Rodger,  5  Ch.  D.  170, 171 ;  but  tliis  may  be 
rebutted  by  evidence,  even  parol,  outside  the  will :  8.  C. 

Mortgagees  of  undivided  shares  of  property  in  possession  of  testator  as 
owner  of  other  shares  were  put  to  their  election  :  Wilkinson  v.  Dent,  6  Ch. 
339. 

By  electing  to  take  against  the  will  the  legatee  does  not  forfeit  all  interest  CompeEEa. 
under  it,  but  has  to  make  compensation  to  those  who  are  disappointed  by  \Xon. 
his  election,  see  Stredtfield  v.  8.,  sup.  ;  Pickersgill  v.  Rodger,  5  Ch.  D.  163  ; 
Howells  V.  Jenkins,  1  D.  J.  &  S.  617,  et  sup.,  Eorm  7  ;  Gretton  v.  Haward, 
1  Sw.  409  ;  and  oases  cited  433,  n. ;  and  the  amount  of  compensation  is  to 
be  ascertained  as  at  the  death  of  the  testator,  and  not  as  at  the  time  when 
the  election  is  made  :  Re  Hancock,  [1905]  1  Ch.  16 ;  and  after  the  legatee's 
death,  his  estate  is  liable  to  make  compensation  :  Rogers  v.  Jones,  3  Ch.  D. 
688,  et  sup.,  Eorm  8  ;  but  the  "  engrafted  "  doctrine  of  compensation  has 
no  application  to  any  case  in  which  the  legatee  elects  to  take  under  the  will : 
Re  Lord  Ghesham,  Cavendish  v.  Dacre,  31  Ch.  D.  466. 

A  person  who  is  put  to  election  may  in  general  maintain  a  suit  to  have 
the  respective  values  of  the  properties  ascertained :  Douglas  v.  D.,  12 
Eq.  617. 

The  rules  as  to  election  apply  to  any  kind  of  property,  real  or  personal,  Application 
immediate,  contingent,  or  remote  :   Wilsmi  v.  Toumshend,  2  Ves.  jun.  697  ;  of  rule 
Webb  V.  B.  8haftesbury,  7  Ves.  480 ;  and  to  the  share  of  a  next  of  kin  or  to  ajl  classes 
residuary  legatee :   Cooper  v.  C,  L.  R.  7  H.  L.  53  ;   but  not  to  property  of  property, 
which  the  legatee  cannot  relinquish,  e.g.,  heirlooms  annexed  to  a  mansion- 
house  of  which  he  is  tenant  for  life  :  Re  Lord  Chesham,  Cavendish  v.  Dacre, 
31  Ch.  D.  466  ;  or  property  of  a  married  woman  subject  to  a  restraint  on 
anticipation :    Re  Vardon's  Trusts,  31  Ch.  D.  275,  C.  A. ;    Re  Wheatley, 
Smith  V.  Spence,  27  Ch.  D.  606. 

But  only  between  the  will  and  something  dehors  the  will ;  so  that  there  is  when  elec- 
no  election  between  two  clauses  in  the  same  will :   Wollaston  v.  King,  8  Eq.  tion  arises. 
165  ;  nor  in  general  between  successive  deeds  of  appointment :  Re  Tancred^a 
Settlement,  [1903]  1  Ch.  715. 

And  a  provision  in  a  will  which  is  ex  facie  void,  as  on  the  ground  of 
remoteness,  does  not  raise  a  case  of  election  :  Re  Warren's  Trusts,  26  Ch.  D. 
208  ;  Re  EandcocKs  Trusts,  23  L.  R.  Ir.  34 ;  Re  Oliver's  Settlement,  [1905] 
1  Ch.  191 ;  Re  Beales'  Settlement,  [1905]  1  Ch.  256 ;  Re  Wright,  [1906]  2 
Ch.  288  ;  Re  Nash,  [1909]  2  Ch.  450 ;  not  following  Re  Bradshaw,  [1902] 
1  Ch.  436 ;  but  see  Re  Broohsbanh,  Beauclerk  v.  James,  34  Ch.  D.  160,  165. 
And  where  the  will  is  absolutely  invalid,  e.g.,  that  of  a  married  woman 


1530 


Administration  of  Estates,     [chap,  xliv. 


The  heir. 


Infants  and 

married 

women. 


Lunatics. 


Under 
appoint- 
ments. 


entitled  under  the  old  law  in  fee  simple,  but  not  for  her  separate  use,  the 
heir-at-law  is  not  put  to  any  election :  De  Burgh  Lawson  v.  De  B.  L., 
55  L.  J.  Ch.  46  ;  Hearle  v.  Oreenbank,  1  Vez.  507 ;  Rich  v.  Cockell,  9  Ves. 
369  ;  but  see  now  Be  Harris,  [1909]  2  Ch.  206 ;  with  regard  to  the  Married 
Women's  Property  Act,  1882. 

But  a  case  of  election  arises  where  a  testator  affects  to  deal  with  property 
belonging  to  a  legatee  in  exercise  of  a  supposed  power  of  appointment 
which  does  not  in  fact  exist :  Re  Brooksbanh,  Beauclerk  v.  James,  34  Ch. 
D.  165. 

A  married  woman  joining  in  a  settlement  by  which  funds  of  hers  were 
purported  to  be  settled  by  her,  and  other  funds  were  brought  in  by  her 
husband  and  parents,  was  bound  to  elect  to  take  under  or  against  the  settle- 
ment :  Codrington  v.  C,  L.  R.  7  H.  L.  854. 

Before  the  Wills  Act  the  heir  was  put  to  his  election  if  a  testator  pur- 
ported to  devise  after-acquired  lands  by  such  words  as  "  all  the  real  estate 
I  shall  die  possessed  of,"  and  gave  other  benefits  to  the  heir :  Churchman  v. 
Ireland,  1  Buss.  &  My.  250 ;  Hance  v.  TruwUtt,  2  J.  &  H.  216  ;  but  not  by 
a  devise  invalid  as  to  realty  but  valid  as  to  personalty :  Sheddon  v.  Goodrich, 
8  Ves.  481 ;  unless  the  testator  annexed  an  express  condition  not  to  dispute 
the  devise  :  S.  C. ;  Boughton  v.  B.,  2  Vez.  12 ;  1  Jarm.  W.  539 ;  nor  in 
cases  of  revocation  of  estate  :  lb.  540. 

If  before  the  55  G.  III.  c.  192,  the  testator  had  devised  copyholds,  but 
omitted  to  surrender  them  to  the  use  of  his  will,  the  heir  had  to  elect : 
Unett  V.  Wilkes,  Amb.  430. 

But  a  mere  general  devise  of  realty  did  not  show  a  sufficient  intention  to 
pass  copyholds :  Judd  v.  Pratt,  13  Ves.  168 ;  15  Ves.  390. 

A  Scotch  heir  (Orrell  v.  0.,  6  Ch.  302),  or  the  widow  of  a  domiciled 
Enghshman  with  Scotch  property  [Douglas  v.  D.,  12  Eq.  617,  Form  6,  sup. 
p.  1527),  or  a  colonial  heir  (Dewar  v.  Maitland,  2  Eq.  384),  must  elect 
between  land  in  Scotland  or  in  the  colony  which  the  testator  has  invaUdly 
devised,  and  other  benefits  given  by  the  will ;  but  a  general  devise  of  real 
estate  "  wheresoever,"  was  held  not  to  have  been  intended  to  pass  Scotch 
estates  :  Maxwell  y.M.,2  D.  M.  &  G.  705. 

Infants,  and  married  women  under  the  old  law,  cannot  declare  an  election. 
The  course,  therefore,  is  to  direct  an  inquiry  whether  it  will  be  for  the 
benefit  of  the  infant  (see  Forms,  sup.  p.  1526  ;  Brown  v.  B.,  2  Eq.  481),  or 
of  the  married  woman  and  her  children  (see  Cooper  v.  C,  L.  R.  7  H.  L. 
53,  79,  et  sup.  p.  1526),  to  take  under  or  against  the  will.  But  the  Court 
may,  if  it  has  the  materials  before  it,  elect  on  behalf  of  the  infants  without 
a  reference  :  Blunt  v.  Lack,  26  L.  J.  Ch.  148  ;  Lamb  v.  L.,  5  W.  R.  772, 
Form  4,  sup.  p.  1526  ;  and  see  Be  Barnett,  Baker  v.  Bamett,  1900,  W.  N.  81, 
Form  3,  sup.  p.  1526,  where  the  Court  made  a  declaration  that  it  would  be 
for  the  benefit  of  the  issue  or  possible  issue  of  the  Defts  that  the  Defts 
should  elect  for  themselves  and  their  issue  to  take  under  the  provisions  of  a 
will  and  not  of  a  settlement. 

As  to  the  acceptance  by  a  lunatic  of  a  beneficial  devise  subject  to  an 
onerous  condition,  and  the  jurisdiction  of  the  Court  in  Lunacy  notwith- 
standing the  statute  De  Prerogativd  Regis  (17  Edw.  II.  c.  10)  to  give  up,  on 
behalf  of  a  lunatic,  an  interest  in  his  real  estate  in  order  thereby  to  comply 
with  a  condition  and  preserve  or  acquire  for  him  an  enhanced  benefit,  see 
Be  Earl  ofSefton,  [1898]  2  Ch.  378,  C.  A. 

Where  the  donee  of  a  special  power  of  appointment  appoints  to  an  object 
of  the  power,  upon  a  trust  or  condition  for  persons  who  are  not  objects,  and 
gives  to  the  object  of  the  power  benefits  out  of  the  testator's  own  property, 
no  case  of  election  arises,  as  the  trust  or  condition  is  rejected  :  Woolridge  v. 
W.,  Johns.  63 ;  Carver  v.  Bowles,  2  Russ.  &  M.  304  (as  explained  in  Re 
White,  W.r.  ¥.,2201.1). 555) ;  andsee Churchillv. C, 5 'Eq.ii;  Roachy. 
Trood,  3  Ch.  D.  427  ;  but  it  is  otherwise  if  the  testator  has  merely  attempted 
to  impose  upon  the  property,  subject  to  the  power,  an  obligation  to  produce 
an  equahty  between  the  objects  of  the  power  and  other  members  of  his 
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family,  e.g.,  children  by  a  subsequent  marriage :  2?6  White,  W.  v.  W., 
sup. 

The  objects  of  special  powers  of  appointment  are  not  put  to  their  election 
by  the  testator  bequeathing  other  property  to  them  and  purporting  to 
exercise  the  power  so  as  to  give  an  interest  to  non-objects  :  Woodridge  v. 
W.,  Johns.  63  ;  Churchill  v.  C,  5  Eq.  44 ;  and  see  Boach  v.  Trood,  3  Ch.  D. 
429. 

A  widow  may,  by  the  terms  of  her  husband's  will,  be  put  to  election  Dower, 
between  the  gifts  in  the  will  and  her  dower  :  sup.  p.  916  ;  1  L.  C.  Eq.  7th 
ed.  430 ;  6th  ed.  420  ;  1  Jarm.  W.  649  et  seq.  ;  or  freebenoh  :  Thompson 
V.  Burra,  16  Eq.  592  ;  but  there  must  be  strong  grounds  for  holding  that 
she  was  not  intended  by  the  testator  to  take  both  :  8.  O. 

When  once  made,  and  communicated  to  the  other  parties  affected,  the  When  elec- 
election  is  final,  and  cannot  be  altered :  Scarf  v.  Jardine,  7  App.  Ca.  345 ;  tion  com- 
Morel  V.  Westmoreland,  [1904]  A.  C.  11 ;  and  see  French  v.  Howie,  [1905]  2  P'ete. 
K.  B.  580. 

Election  may  be  impUed  from  conduct :  see  Streatjield  v.  8.,  1  L.  C.  Eq. 
440 ;  7th  ed.  416 ;  but  it  "  must  be  by  a  person  who  has  positive  informa- 
tion as  to  his  right  to  the  property,  and  with  that  knowledge  really  means  to 
give  that  property  up  "  ;  per  James,  L.  J.,  in  Wilson  v.  Thornbury,  10  Ch. 
248 ;  Wintour  v.  Glifion,  21  Beav.  447 ;  8  D.  M.  &  G.  641 ;  Be  Davidson, 
Martin  v.  Trimmer,  11  Ch.  D.  341. 


Section  XXI. — Declarations  relating  to  General 
Devises  and  Bequests. 

1.  Declaration  of  Person  meant — Class. 

Declare,  that  the  Pit  is  the  person  meant  and  intended  by  the 
testator  under  the  description  in  his  will  of  his  first  cousin  V.,  son 
of  his  late  uncle  P.,  and  is  entitled  under  the  said  wUl  to  one 
moiety  of  the  testator's  residuary  estate. — Bernasconi  v.  Atkinson, 
V.-C.  W.,  13  Jan.  1853,  A.  276  ;  10  Ha.  345. 

Eor  declaration  as  to  children  taking  per  capita,  subject  to  survivorship 
in  case  of  decease  before  twenty-one  or  marriage,  see  Berkeley  v.  8winhurne, 
16  Sim.  289  ;  and  as  to  devolutions  of  shares,  Goodman  v.  O.,  1  D.  &  S.  699. 

For  declarations  that  descendants  took  per  stirpes,  and  not  per  capita, 
and  that  the  principle  was  to  be  applied  to  every  subdivision,  see  Gibson  v. 
Fisher,  5  Eq.  61 ;  but  see  Be  Wilson,  Parker  v.  Winder,  24  Ch.  D.  664;  Be 
Bering,  1911,  W.  N.  187. 

For  an  inquiry  who  is  the  person  meant  and  intended  by  the  testator 
under  the  description  in  his  will  of,  &c.,  see  Whitbread  v.  Kingham,  V.-C. 
H.,  14  Dec.  1876,  B.  1893. 

2.  Legacy  to  dissolved  Charity  declared  lapsed. 

"  Declare,  that  in  consequence  of  the  dissolution  in  the  lifetime  of 
the  testatrix  of  the  B.  Society  mentioned  in  her  wiU,  the  gift  of  £ — 
bequeathed  to  the  treasurer  of  the  said  society,  lapsed  and  fell  into 
the  residue  of  the  testatrix's  estate." — Fish  y.A.G.,  V.-C.  W.,  12  July, 
1867,  A.  1759  ;  4  Eq.  521 ;  Be  Rymer,  R.  v.  Stanfield,  [1895]  1  Ch.  19, 
C.  A. ;  et  V.  sup.  pp.  1252, 1304. 
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3.  Legacy  declmed  vaMd,  free  from  Illegal  Obligation. 

Declare  that  the  gift  of  £1000  Consols,  bequeathed  by  the  will  of 
the  testatrix  to  the  incumbent  &c.  of  L.,  is  a  good  and  valid  bequest, 
and  that  they  take  the  same  free  from  the  obligation  of  keeping  in 
repair  the  testatrix's  family  grave,  &c. — Fisk  v.  A.  G.,  supra. 

4.  Next  of  Kin  declared  entitled  to  Legacy. 

Declare  that  the  persons  entitled  by  virtue  of  or  according  to  the 
Statute  of  Distribution  to  the  estate  of  X.,  living  at  the  time  of  the 
death  of  the  testatrix  E.  F.,  are  entitled  to  the  legacy  of  £ —  be- 
queathed by  the  testatrix's  will  to  X.,  or  to  his  legal  pers.  represves. — 
See  Re  Thompson,  Machell  v.  Newman,  Kay,  J.,  30  June,  1886,  B. 
782  ;  S.  C,  55  L.  T.  85. 

5.  Bequest  declared  not  to  be  Specific,  but  subject  to  payment  of 
Legacies  thereout. 

Declare  that  the  legacy  of  all  the  testator's  personal  estate  and 
effects  of  which  he  should  die  possessed,  and  which  should  not  consist 
of  money  or  securities  for  money  bequeathed  by  the  said  will  to  A.  B., 
is  not  a  specific  legacy,  and  that  all  the  pecuniary  legacies  are  payable 
in  full  before  the  said  A.  B.  can  be  entitled  to  anything  under  the  said 
bequest  to  her ;  but  this  declaration  is  without  prejudice  to  any 
question  as  between  A.  B.  and  the  testator's  heir-at-law  as  to  the 
liability  of  the  real  estate  to  the  payment  of  such  pecuniary  legacies 
in  priority  to  the  property  bequeathed  to  her ;  Order  that  in  addition 
to  the  accounts  and  inquiries  directed  by  the  order  dated  &c.,  the 
following  further  inquiry  be  made,  that  is  to  say —  ( — )  An  inquiry  what 
property,  chattels,  and  effects  were  comprised  in  the  said  bequest  to 

A.  B.,  and  what  has,  since  the  testator's  death,  become  thereof ;  And 
it  is  ordered  that  a  valuation  be  put  on  all  of  such  property,  chattels 
and  effects  comprised  in  the  said  bequest  to  A.  B.  as  have  been 
delivered  to  E.  and  F.,  or  either  of  them,  under  the  order  dated  &c. 
or  otherwise,  or  which  since  the  death  of  the  testator  have  been  or  are 
now  in  their,  or  either  of  their  possession,  or  in  the  possession  of  any 
person  or  persons  by  their  or  either  of  their  authority  or  for  their  or 
either  of  their  use. — Ee  Ovey,  Broadbent  v.  Barrow,  C.  A.,  3  May,  1882, 

B.  923 ;  S.  C,  29  Ch.  D.  560,  C.  A. 

6.  Intestacy  declared,  save  as  to  things  ejusdem  generis. 
"  Declare,  that  according  to  the  true  construction  of  the  will  of  N. 
&c.,  only  such  articles  passed  by  the  bequest  of  '  all  her  household 
furniture  and  efEects,  plate  &c.,'  as  are  ejusdem  generis  with  the  articles 
therein  so  particularly  mentioned,  and  that  she  died  intestate  as  to  the 
residue  of  her  personal  estate,  if  any." — Newman  v.  N.,  M.  R.,  8  Nov. 
1858,  B.  438. 
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7.  Bequest  held  to  he  in  satisfaction  of  Testator's  Covenants. 

"  And  this  Court  being  of  opinion  that  the  bequests  contained  in 
the  will  of  the  testator  W.  B.  are  to  be  deemed  to  have  been  given  in 
satisfaction  of  the  covenant  by  the  testator  contained  in  the  indenture 
of  settlement,  dated,"  Order  &c. — See  Momaine  v.  Onslow,  V.-C.  H., 
20  March,  1876,  B.  556  ;  S.  C,  24  W.  R.  899. 

For  a  declaration  that  the  Deft  was  not  entitled  to  claim  both  his  debt 
due  from  testator  and  the  legacy  given  to  him  by  the  testator's  will,  but 
had  a  right  to  make  his  election,  whether  to  claim  his  debt  out  of  the 
testator's  estate,  or  accept  the  legacy,  after  the  account  of  the  personal 
estate  should  be  taken,  see  E.  Stafford  v.  Cantillon  {Bulkeley),  L.  C,  23 
Feb.  1750,  A.  321 ;  S.  C,  2  Vez.  170. 

8.  Shares  of  Residue  declared  adeemed  pro  tanto  by  sybsequent 

Advances. 

"  Declare,  that  the  residuary  bequests  contained  in  the  testator's 
will  to  his  two  children,  the  Pit  S.  and  the  Deft  M.,  were  respectively 
adeemed,  as  to  the  bequest  to  the  said  Deft  M.,  by  the  several  ad- 
vances of  &c.,  makiug  together  £2000,  mentioned  &c.,  and  as  to  the 
bequest  to  the  said  Pit  S.  by  the  sum  of  £8500  in  the  indenture  dated 
&c.,  mentioned  &c.,  and  which  by  the  same  indenture  the  testator 
covenanted  to  pay  as  therein  mentioned  to  the  Pits  H.  and  L.,  as 
trustees  of  such  indenture  ;  And  Order  that  the  said  sums  of  £2000 
and  £8500  be  brought  into  hotchpot  (but  without  interest)  in  com- 
puting the  respective  shares  of  the  Pit  S.  and  the  Deft  M.  in  the 
testator's  residuary  personal  estate." — Stevenson  v.  Masson,  V.-C.  B., 
4  Dec.  1873,  B.  3359  ;  S.  G.,  17  Eq.  78. 

9.  Gift  charged  on  Real  Estate  void  for  Remoteness,  and  to  sink  into 

Estate. 

"  Declare,  that  according  to  the  true  construction  of  the  will  of 
the  testator  A.,  the  gift  of  £2000  by  the  said  will  directed  to  be 
raised  out  of  the  testator's  real  estate  at  R.,  in  trust  for  &c.,  is  void  for 
remoteness,  and  that  the  said  sum  of  £2000  ought  not  to  be  raised, 
but  ought  to  sink  into  the  said  estate." — Markham  v.  Tibbits,  V.-C.  S., 
28  Feb.  1868,  B.  979. 

10.  Gift  void  for  Remoteness — Consequent  Inquiries. 

"  Declare,  that  according  to  the  true  construction  of  the  will  of  the 
testatrix,  the  trusts  expressed  in  the  said  will  concerning  the  moneys 
arising  from  the  sale  of  her  freehold  and  copyhold  estates  situate  at 
&c.,  and  all  her  household  furniture  &c.,  which  were  intended  to  take 
eSect  after  the  death  of  the  eldest  son  of  S.  and  E.,  are  void  for  re- 
moteness ;  and  that  so  much  of  the  said  sums  as  arose  from  the  sale  of 
real  estate  devolved  upon  the  heir-at-law  of  the  testatrix,  and  that  his 
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egal  pers.  represves  are  now  entitled  thereto  ;  and  tliat  so  much  of 
the  said  sums  as  arose  from  (pure)  personal  estate  passed  to  the  next 
of  kin  of  the  testatrix  living  at  her  death ;  And  order  that  the 
following  inquiries  &c. :  1.  An  inquiry  whether  any  and  which  of 
such  freehold  and  leasehold  estates  now  remain  unsold,  and  who  (is  or) 
are  now  in  possession  of  the  receipts  and  profits  thereof,  and  of  what 
particulars  such  estates  now  consist.  2.  An  inquiry  what  portion  of 
the  £ —  Consols  in  Court  to  the  credit  of  &c.,  now  constituting  the 
produce  of  such  (freehold  and  leasehold)  estates,  directed  by  the  will 
to  be  sold  and  converted,  arose  from  real  estate,  and  what  portion 
thereof  arose  from  personal  estate."  3.  and  4.  Inquiries  for  the  heir- 
at-law  and  for  the  next  of  kin  [Form  6,  p.  1349,  and  Form  1,  p.  1410]. 
5.  Inquiry  whether  any  shares  incumbered,  and  who  now  entitled. — 
Stuart  V.  Cockerell,  V.-C.  M.,  21  June,  1869,  B.  1722  ;  >S.  C,  7  Eq. 
363  ;  affirmed,  L.  JJ.,  13  July,  1870,  B.  2359  ;  5  Ch.  718. 


11.  Declaration  under  Accumulations  Act,  1800  (39   (&  40 
G.  HI.  c.  98). 

"  Dbclaee,  that  having  regard  to  the  Accumulations  Act,  1800, 
according  to  the  true  construction  of  the  will  of  the  testator  H., 
the  accumulations  directed  by  the  said  will  only  took  efEect  to 
diminish,  for  the  period  of  twenty-one  years  from  the  testator's 
death,  the  gift  to  his  daughter  E.,  the  wife  of  the  Deft  H.,  of  the 
share  of  his  residuary  estate  bequeathed  to  her ;  and  that  the  said 
E.  is,  from  the  expiration  of  the  aforesaid  period  of  twenty-one  years 
until  the  death  of  the  Deft  H.,  entitled  to  the  income  of  the  said 
share  and  of  the  accumulations  thereof." — Combe  v.  Hughes,  M.  E., 
27  Jan.  1865  ;  affirmed  by  L.  JJ.,  3  May,  1865,  A.  1011 ;  2  D.  J. 
&  S.  657. 

12.  Accumulation  of  Income — Repairs  to  Buildings — Rebuilding — 

Inquiries. 

Declare  that,  subject  to  the  due  performance  and  execution  of  the 
trusts  and  powers  of  the  will  of  X.  for  rebuilding,  reinstating,  and 
substantially  repairing  the  messuages  and  buildings  in  the  said  will 
mentioned,  the  trust  for  the  investment  of  the  clear  surplus  income  of 
the  testator's  estate,  after  answering  the  several  purposes  in  the  said 
will  specified,  is  invalid  as  from  the  expiration  of  the  period  of  21  years 
from  the  testator's  death,  and  that  as  from  that  date  (subject  and  with- 
out prejudice  as  aforesaid)  the  income  of  the  testator's  estate  became 
payable  and  divisible  as  follows,  that  is  to  say,  as  regards  such  portion 
of  the  same  income  as  has  arisen  or  shall  arise  from  real  estate,  the 
same  belongs  and  is  payable  to  the  heii-at-law  of  the  testator  at  the 
time  of  his  death,  or  his  real  represve,  and  as  regards  such  of  the  said 
income  as  has  arisen  or  shall  arise  from  the  personal  estate  of  the 


SECT.  xxi.J     General  Devises  and  Bequests.  1535 

testator,  the  same  belongs  to  and  is  divisible  between  tlie  next  of  kin  of 
the  testator,  according  to  the  statute  of  distribution,  living  at  the  time 
of  his  death,  or  their  respective  legal  pers.  represves.  Liberty  to 
apply  at  Chambers  for  directions  as  to  receiver's  balances  and  other- 
wise, to  give  efiect  to  declaration.  And  at  request  of  A.  B.,  as  repre- 
senting such  class.  Order  that  the  following  inquiries  be  made,  that 
is  to  say  : — 1.  An  inquiry  what  sums  ought  from  time  to  time  to  be 
applied  in  keeping  the  said  messuages  and  buildings  in  ordinary 
tenantable  repair,  and  in  insuring  the  same  in  accordance  with  the 
directions  in  the  said  will.  2.  An  inquiry  whether  any  messuages  or 
buildings  for  the  rebuilding  or  substantial  repair  whereof  the  estate  of 
the  testator  is  or  shall  be  liable,  require  to  be  rebuilt,  reinstated,  or 
substantially  repaired,  and,  if  so,  what  sums  ought  to  be  applied  for 
that  purpose.  Liberty  to  apply  as  to  the  fund  out  of  which  any  re- 
building &c.  should  be  borne.  And  it  is  ordered  that  the  following 
further  inquiries  be  made,  that  is  to  say  : — 3.  An  inquiry  as  to 
heii-at-law  of  testator.  4.  An  inquiry  as  to  next  of  kin  of  testator. 
5.  An  inquiry  in  what  proportions  the  annuities  from  time  to  time 
payable  out  of  the  testator's  estate  ought  to  be  borne  as  between  the 
net  income  of  the  real  estate,  and  the  net  income  of  the  personal 
estate  of  the  testator.  Liberty  to  apply  generally.  Costs  to  be 
taxed  and  paid  out  of  funds  in  Court,  without  prejudice  to  any  question 
as  to  how  and  in  what  proportions  the  same  should  ultimately  be 
borne.— iJe  Mason,  M.  v.  M.,  Stirling,  J.,  7  Aug.  1891,  B.  2496 ; 
S.  C,  [1891]  3  Ch.  467. 

13.  Forfeiture  declared. 

And  the  Deft  A.,  by  her  counsel,  admitting  that  she  never  has 
resided,  and  does  not  intend  to  reside,  in  the  mansion-house  situate 
&c..  Declare,  that  according  to  the  true  construction  of  the  will  of  the 
testator  &c.,  the  said  Deft  has  forfeited  the  estate  for  life  given  to 
her  by  the  testator's  will ;  And  declare  that  such  forfeiture  takes 
place  from  this  day.— DMwwe  v.  D.,  V.-C.  S.,  30  Jan.  1855,  A.  401 ;  3 
Sm.  &  G.  22. 

For  decree  declaring  the  efiect  of  obligation  imposed  by  the  will  on  the 
devisee  for  hfe  of  a  mansion-house,  &c.,  to  reside  for  six  months  in  every 
year,  with  penalty  or  forfeiture,  see  Walcot  v.  Bolfield,  Kay,  549  ;  and  as  to 
the  personal  use  and  occupation  of  land,  Babbeth  v.  Squire,  4  D.  &  J.  406, 
412  ;   Jarm.  1298  ;   Theobald,  217  ;   Mannox  v.  Greener,  14  Eq.  456. 

For  order  for  payment  of  dividends  to  tenant  for  life  until  alienation, 
&c.,  see  Payment  Schedule,  Form  No.  16,  Vol.  I.  p.  211. 

For  declaration  that  life  interest  ceased  on  insolvency,  see  Rochford  v. 
Hackman,  1851,  B.  791  ;  S.  G.,  9  Ha.  475  ;  and  see  notes,  inf.  p.  1542. 

For  declaration  of  forfeiture  for  non-residence,  see  Be  Haynes,  Kemp  v.  H., 
37  Ch.  D.  306. 

For  inquiry  as  to  incumbrances  by  co-heirs,  see  Blackburn  v.  Belcher, 
V.-C.  W.,  15  March,  1872,  A.  652. 
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LEGACIES  CHARGED  ON  REALTY. 

What  words  The  rules  as  to  what  words  will  charge  legacies  on  the  realty  are  the  same 
will  charge  as  those  as  to  a  charge  of  debts :  Wheeler  v.  Howell,  3  K.  &  J.  198.  As  to 
legacies  on       what  creates  a  charge  of  debts,  v.  sup.  p.  1367. 

realty.  Where  legacies  are  given  generally,  and  then  the  residue  of  real  and 

personal  estate  is  given  in  one  mass,  that  charges  the  legacies  on  the  land  : 
Re  Bellis,  5  Ch.  D.  504 ;  Qreville  v.  Browne,  7  H.  L.  C.  689 ;  Bray  v.  Stevens, 
12  Ch.  D.  162  ;  Re  Smith,  S.  v.  S.,  [1899]  1  Ch.  365  ;  Re  Adams  and  Perry, 
[1899]  1  Ch.  554 ;  Re  Dyson  and  Fowke,  [1896]  2  Ch.  720 ;  Re  Bawden, 
National  Provincial  Bank  v.  Oresswell,  [1894]  1  Ch.  693  ;  Re  Balls,  [1909] 
1  Ch.  791 ;  although  they  are  directed  to  be  paid  by  the  exors  :  S.  C.  ; 
Re  Brooke,  B.  v.  Rooke,  3  Ch.  D.  630 ;  Wheeler  v.  Hmvell,  3  K.  &  J.  198  ; 
for  only  the  "  residue  "  after  paying  them  goes  to  the  residuary  devisees  : 
Greville  v.  Browne,  7  H.  L.  C.  700,  703  ;  and  whether  the  exors  are  devisees 
of  the  realty  (Field  v.  Peckett,  29  Beav.  568)  or  not :  Re  Brooke,  3  Ch.  D. 
630  (but  see  Wheeler  v.  Howell,  sup.,  and  the  rule  as  to  a  charge  of  debts, 
sup.  p.  1367) ;  and  though  there  is  a  specific  devise  of  part  of  the  realty  : 
Francis  v.  Clemow,  Kay,  435 ;  or  an  annuity  to  the  same  legatee  expressly 
charged  on  the  realty :  Qreville  v.  Browne,  7  H.  L.  C.  689  ;  or  mortgaged 
estates  are  specifically  devised  free  from  the  mortgages,  which  are  thus 
thrown  on  the  residue :  Re  Smith,  S.  v.  S.,  [1899]  1  Ch.  365 ;  and  the  rule 
is  not  confined  to  cases  in  which  the  residuary  real  and  personal  estate 
are  given  together  eo  nomine  as  "residue,"  or  the  "rest,"  or  the  hke  : 
Re  Bawden,  National  Provincial  Bank  v.  Cresswell,  [1894]  1  Ch.  693. 

But  legacies  thus  charged  on  the  real  estate  are  payable  primarily  out  of 
the  personalty,  unless  the  testator  expressly  directs  that  they  shall  be  paid 
out  of  the  mixed  residue,  in  which  case  they  are  payable  rateably  out  of 
the  realty  and  personalty  :  Elliott  v.  Dearsley,  16  Ch.  D.  322,  C.  A.  ;  Re 
Boards,  knight  v.  K.,  [1895]  1  Ch.  499  (explaining  dictum  in  Gainsford  v. 
Dunn,  Jj.  B.  17  Eq.  405,  upon  this  point) ;  and  see  AUanv.  Ooit,  7  Ch.  439; 
Re  Spenser  Cooper,  [1908]  1  Ch.  130. 

And  as  to  what  words  are  sufiicient  to  charge  legacies  on  real  estate 
exclusively  in  exoneration  of  the  personal  estate,  see  Re  Needham,  Robinson 
V.  N.,  54  L.  J.  Ch.  75. 

The  rule  was  not  apphed  to  legacies  expressly  directed  to  be  paid  out  of 
personalty  :   Oyett  v.  Williams,  2  J.  &  H.  429. 

Where  a  testator  gives  legacies  and  charges  them  on  his  real  estate,  and 
then  specifically  devises  real  estate  to  A.,  and  other  real  estate  "  subject  as 
aforesaid "  to  B.,  both  devisees  take  subject   to  the  charge :    Bank  of 
Ireland  v.  McCarthy,  [1898]  A.  C.  181,  H.  L. 
Annuities.  Annuities  charged  on  land  have  no  priority  over  legacies  similarly 

charged :   Roper  v.  if.,  3  Ch.  D.  714 ;   but  an  annuity  charged  on  specific 
realty  had  priority  over  legacies  charged  on  the  realty  generally :   Briggs 
V.  George,  1881,  W.  N.  122  ;  45  L.  T.  249 ;  29  W.  R.  295. 
Legacy  in  -^  legacy  in  lieu  of  dower  to  a  widow  who  elects  to  take  the  legacy  has 

lieu  of  dower,  priority  over  pecuniary  legacies :  Norcott  v.  Gordon,  14  Sim.  258 ;  Re 
Greenwood,  6.  v.  G.,  [1892]  2  Ch.  295, 298  ;  but  not  where  there  is  no  realty  : 
Acey  V.  Simpson,  5  Beav.  35 ;  or  it  is  all  free  from  dower :  Roper  v.  R.,  sup. ; 
or,  since  the  Dower  Act,  is  disposed  of  by  the  husband's  will :  Re  Greenwood, 
G.  V.  G.,  [1892]  2  Ch.  295. 
Account  of  Where  a  legacy  was  charged  on  land  which  proved  insufficient,  the 

rents.  legatee  was  held  not  entitled  to  an  account  of  back  rents:  Garfitt  v.  AUen, 

A.  v.  Longstaffe,  37  Ch.  D.  48. 

Where  real  estate  was  devised  to  a  devisee,  "he  pajang  thereout" 
certain  legacies,  the  devisee  was  not  a  trustee  of  the  legacies  so  as  to  be  liable 
to  account  for  rents  and  profits,  previously  to  a  sale  by  order  of  the  Court,  of 
realty  of  which  he  was  in  possession  :  Newbold  v.  Beckett,  62  L.  T.  533. 

A  devisee  of  real  estate  charged  with  a  legacy,  having  been  let  into 
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possession  on  his  promise  to  pay  the  legacy,  was  held  personally  liable  to 
the  legatee  :  Barry  v.  B.,  28  L.  R.  Ir.  45. 

As  to  annuities  being  charged  on  land  and  on  corpus,  or  only  on  income, 
V.  inf.  p.  1572. 

CUMULATIVE  LEGACIES. 

Where  two  legacies  of  the  same  amount,  or  of  the  same  thing,  are  given, 
the  one  is,  in  general,  taken  to  be  a  repetition  by  mistake  of  the  other : 
St.  Albans  v.  Beauckrk,  2  Atk.  636. 

A  second  legacy  by  another  instrument  is  primd  facie  cumulative  what- 
ever its  amount :  Wilson  v.  O'Leary,  7  Ch.  448  ;  12  Eq.  525  ;  Gresswell  v. 
C,  6  Eq.  69 ;  Johnstone  v.  L.  Harrowhy,  1  D.  F.  &  J.  183  ;  Joh.  425  ; 
unless  the  second  instrument  professes  or  appears  to  be  in  substitution  for 
the  first :  St.  Albans  v.  Beauclerk,  2  Atk.  636 ;  Tiickey  v.  Henderson,  33 
Beav.  174 ;  or  is  of  the  same  date,  and  appears  to  be  a  mere  copy  :  Whyte 
V.  W.,  17  Eq.  50 ;  and  evidence  of  an  attesting  witness  was  admitted  on 
this  point :  Hubbard  v.  Alexander,  3  Ch.  D.  738 ;  but  see  Wilson  v.  O'Leary, 
7  Ch.  448. 

And  the  rule  extends  to  an  additional  legacy  given  by  a  codicil  to  a 
legatee  named  in  the  will :  Re  Hall,  H.  v.  H.,  51  L.  T.  86. 

And  as  to  repetition  of  or  cumulative  legaciesj  see  Wms.  Exors. 
1035  et  seq. ;  Ingpen  on  Exors.  412  et  seq. ;  Hooley  v.  Haiton,  2  L.  Ca.  Eq. 
865  ;  Lee  v.  Pain,  4  Ha.  201 ;  Theobald,  158—163. 

And  as  to  substituted  and  added  legacies,  see  Be  Boden,  [1907]  1  Ch.  132  ; 
Be  Joseph,  [1908]  2  Ch.  507. 

SATISFACTION  AND  ADEMPTION  OF  LEGACIES  BY  ADVANCES  TO  THE  LEGATEE. 

As  to  the  satisfaction  or  ademption  of  legacies  by  advances  made  by  the  After  date  of 
testator  after  the  date  of  the  will,  see  Exp.  Pye,  2  L.  Ca.  Eq.  7th  ed.  366,  and  will, 
notes,  p.  383. 

The  principle  does  not  apply  to  advances  before  the  date  of  the  will :  Before  date 
Taylor  v.  Cartwright,  14  Eq.  176  ;  20  W.  R.  603  ;  Be  Peacock,  14  Eq.  236  ;  of  will, 
unless  by  special  contract :   Upton  v.  Prince,  Cas.  t.  Talb.  71 ;  or  where  the 
will  directs  that  they  shall  be  taken  into  account :  Field  v.  Seward,  5  Ch.  D. 
538. 

The  advance  need  not  be  made  on  marriage,  or  any  other  special  occasion  :  Evidence  to 
Leighton  v.  L.,  18  Eq.  458  ;  q.  v.  as  to  the  evidence  necessary  to  rebut  the  rebut, 
presumption  of  satisfaction.  As  to  what  constitutes  an  advancement,  see 
Taylor  v.  T.,  20  Eq.  155  ;  Be  Peacock,  14  Eq.  236  ;  Be  Blockley,  B.  v.  B., 
29  Ch.  D.  250  ;  and  as  to  distinction  between  sums  in  the  nature  of  temporary 
assistance  and  advances  of  a  permanent  character,  see  Lewin,  479, 734 ;  Be 
Scott,  [1903]  1  Ch.  1. 

A  direction  in  the  will  that  advances  should  be  charged  against  shares 
of  residue,  showed  that  a  pecuniary  legacy  to  a  child  who  took  a  share  of 
residue  also  was  not  to  be  charged  with  advances :  Smith  v.  Crabtree,  6 
Ch.  D.  591. 

The  presumption  was  not  rebutted  by  some  difference  in  the  limitations  :  Difference  in 
Bussell  V.  St.  Aubyn,  2  Ch.  D.  398  ;  Bomaine  v.  Onslow,  24  W.  R.  899  ;  and  limitations, 
see  Fairer  v.  Park,  3  Ch.  D.  309. 

A  gift  of  a  share  of  residue  given  by  the  father's  will  was  not  an  "  advance-  Residuary 
ment  or  payment "  within  the  meaning  of  the  vidll  of  the  grandfather :  gifts. 
Cooper  V.  C,  8  Ch.  813 ;  nor  was  the  receipt  by  grandchildren  of  part  of 
the  grandfather's  property  under  an  agreement  (not  voluntary)  by  which, 
in  the  event,  what  would  otherwise  have  gone  to  the  father  came  to  them  : 
S.C. 

A  legacy  to  an  intended  wife  was  held  satisfied  by  a  settlement  of  the 
same  amount  on  marriage  subsequently :   Mascal  v.  M.,  1  Vez.  323. 

An  assignment  by  a  testator  after  the  date  of  his  will  to  two  of  three  of 
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the  legatees  named  in  the  will  was  held  to  be  an  ademption,  as  regards  the 
two  assignees,  of  the  value  of  the  property  assigned  :  Re  Vickers,  V.  v.  V., 
37  Ch.  D.  525 ;  and  so  a  settlement  on  daughter's  marriage  on  trusts 
differing  from  those  of  the  will :  Be  Furness,  [1901]  2  Ch.  346. 
Relationship.  The  doctrine  is  applicable  to  residuary  gifts  :  Montefiore  v.  Oiiedalla,  1  D. 
P.  &  J.  93  ;  Stevenson  v.  Masson,  17  Eq.  78  ;  but  only  as  between  children 
or  persons  to  whom  the  testator  was  in  loco  parentis :  Meinertzagen  v. 
Walters,  7  Ch.  670  ;  Fowhes  v.  Pascoe,  10  Ch.  343  ;  and  depends  on  the 
circumstances :   Cooper  v.  C,  8  Ch.  813. 

The  presumption  does  not  apply  in  the  case  of  a  mother ;  in  such  a  case 
the  intention  is  a  question  of  evidence :  see  Bennet  v.  B.,  10  Ch.  D. 
474. 

In  the  absence  of  any  direction  by  the  testator  to  the  contrary,  advance- 
ments to  children  on  account  of  their  portions  bear  no  interest  up  to  his 
death,  but  interest  from  his  death,  or  from  the  death  of  the  tenant  for  life, 
whichever  last  happens  :  Stewart  v.  8.,  15  Ch.  D.  539  ;  v.  sup.  p.  1447. 
As  to  hotchpot,  V.  sup.  p.  1447. 

As  to  advancements  by  way  of  portion  within  the  Statute  of  Distribution, 
V.  inf.  Chap.  XLV.,  "  Sbttlembnt,"  pp.  1669,  1670. 

As  to  the  satisfaction  of  a  debt,  covenant,  or  portion  by  an  equal  or 
greater  legacy,  see  Talbot  v.  Shrewsbury,  2  L.  Ca.  Eq.  7th.  ed.  375;  Chancey's 
Case,  lb.  376  ;  Wms.  Exors.  1041  et  seq.  ;  Chichester  v.  Coventry,  L.  R.  2 
H.  L.  71  ;  Atkinson  v.  Littlewood,  18  Eq.  595  ;  Romaine  v.  Onslow,  24  W.  R. 
899  et  sup.  ;  Mayd  v.  Field,  3  Ch.  D.  587  (a  case  of  a  legacy  by  a  married 
woman) ;  and  Smyth  v.  Johnston,  31  L.  T.  876,  where  shares  of  residue 
given  to  daughters  were  held  not  to  be  in  satisfaction  of  covenants  in 
marriage  settlements ;  and  Cartwright  v.  C,  [1903]  2  Ch.  306,  where  a 
policy  of  assurance  by  the  settlor  for  the  benefit  of  his  wife  and  children 
under  the  M.  W.  P.  Act,  1870,  s.  10,  was  held  not  to  be  a  satisfaction  of  a 
covenant  to  pay  £2000  to  the  trustees  of  his  marriage  settlement  ;  and  Re 
Fletcher,  Oillinga  v.  F.,  38  Ch.  D.  373,  where  a  legacy  to  a  wife  of  the  exact 
amount  which  the  testator  owed  her  was  adeemed  by  payment  of  the 
debt  in  his  Ufetime ;  and  neither  the  fact  that  the  legacy  is  not  payable 
till  one  year  after  the  death  nor  that  the  creditor  is  appointed  exor  will 
take  the  case  out  of  the  general  rule :  Be  Rattenberry,  [1906]  1  Ch.  667. 

A  direction  by  a  testator  that  his  "  debts  "  (not  mentioning  "  legacies  ") 
are  to  be  paid  is  sufficient  to  exclude  the  presumption  that  a  legacy  to  a 
creditor,  equal  to  or  exceeding  the  debt,  is  a  satisfaction  of  it :  Re  Huish, 
Bradshaw  v.  H.,  43  Ch.  D.  260. 

A  legacy  with  no  time  fixed  for  payment  is  no  satisfaction  of  a  debt  of 
lesser  amount  payable  to  the  legatee  by  the  testator  within  three  months 
after  his  death  :  Be  Horlock,  Calham  v.  Smith,  [1895]  1  Ch.  516  ;  Re  Dowse, 
50  L.  J.  Ch.  285  ;  Coates  v.  C,  [1898]  1  I.  R.  258  ;  nor  a  specific  bequest  of 
a  nature  different  from  a  debt :   Coates  v.  C,  sup. 

And  as  to  the  difficulty  of  presuming  satisfaction  where  two  documents 
(e.g.,  deed  and  wUl)  are  contemporaneous,  see  Horlock  v.  Wiggins,  39  Ch.  D. 
142,  C.  A. 

Pecuniary  legacies  to  two  sisters  absolutely  were  held  not  to  be  in  satis- 
faction of  similar  sums  in  the  hands  of  the  testator  in  trust  for  the  same 
sisters  for  their  separate  use  for  life,  remainder  to  their  children  respectively  : 
Fairer  v.  Park,  3  Ch.  D.  309. 

A  husband's  covenant  to  pay  £1200  at  his  death  to  his  wife,  to  whom  an 
annuity  was  also  to  be  paid,  was  not  satisfied  by  his  intestacy :  James  v. 
Castle,  33  L.  T.  665.    And  see  Chap.  XLV.,  "  Settlement." 


GIFTS   TO  ATTESTING  WITNESSES. 

The  Wills  Act,  1837,  s.  15,  makes  void  beneficial  gifts  by  will  to  an  attesting 
witness,  or  the  wife  or  husband  of  one  ;  but  not  to  the  husband  of  a  witness 
as  trustee  :  Cresswell  v.  C,  6  Eq.  69. 
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Nor  where  the  legatee  marries  the  attesting  witness  after  the  attestation  : 
Thorpe  v.  Bestwiek,  6  Q.  B.  D.  311. 

Legacies  by  wiU  are  not  lost  by  attesting  a  codicil :  Ourney  v.  0.,  3 
Drew.  208  ;  and  legacies  void  through  attestation  maybe  made  good  by  a 
codicil,  with  other  witnesses,  confirming  the  will :  Anderson  v.  A.,  13  Eq. 
381  ;  and  if  there  is  a  codicil  independently  attested  confirming  the  will,  the 
legatee  may  take  the  benefit,  although  he  attests  a  later  codicil :  Be  Trotter, 
T.  V.  T.,  [1899]  1  Ch.  764  ;  but  a  witness  who  attested  a  codicil  lost  her 
interest  under  a  parol  trust  declared  in  her  favour  of  property  bequeathed 
thereby  :   Re  Fleetwood,  Sidgreaves  v.  Brewer,  15  Ch.  D.  594. 

A  solr  who  attests  a  will  containing  a  direction  allowing  him  to  make 
professional  charges,  cannot  take  the  benefit  of  such  direction :  Re 
Barber,  Burgess  v.  Vinnicome,  31  Ch.  D.  665 ;  Re  Pooley,  40  Ch.  D.  1, 
C.  A. 

Where  one  of  a  class  to  whom  a  gift  is  made  is  an  attesting  witness,  his 
share  goes  to  increase  the  shares  of  the  others,  and  is  not  undisposed  of  : 
Fell  V.  Biddolph,  L.  R.  10  C.  P.  701 ;  Re  Fleetwood,  sup. ;  and  it  a  life  estate 
is  given  to  an  attesting  witness  the  reversion  is  accelerated  :  Jull  v.  Jacobs, 
3  Ch.  D.  703.  Secus,  if  the  gift  in  remainder  is  to  the  children  of  a  childless 
man  with  ultimate  remainder  on  his  dying  without  issue  to  a  class  then  to 
be  ascertained  :  Re  Townend,  T.  v.  T.,  34  Ch.  D.  357. 

But  where  the  gift  was  to  a  class,  and  if  any  died  during  a  tenancy  for  his 
life  his  share  was  to  go  to  his  children,  and  the  husband  of  one  of  the  class 
was  an  attesting  witness,  the  gift  to  the  children  was  accelerated :  Re  Clark, 
C.  V.  Randall,  31  Ch.  D.  72. 

BEQUESTS  TO   EXECUTORS. 

A  gift  to  an  exor  as  exor  is  subject  to  an  implied  condition  that  he  shall 
prove  the  will :  Wms.  Exors.  1027  et  seq.  ;  but  sending  home  a  power  of 
attorney  from  Australia  to  enable  another  person  to  administer  the  estate 
was  sufficient :  Lewis  v.  Mathews,  8  Eq.  277. 

An  exor  took  his  legacy  on  proving,  though  he  had  previously  renounced 
probate :   Algermann  v.  Ford,  7  Jur.  N.  S.  668. 

The  mere  fact  that  the  gift  of  the  legacy  precedes  the  appointment  of  the 
legatee  as  exor,  or  that  the  legacies  to  several  exors  differ  in  amount,  does 
not  rebut  the  presumption  of  a  condition :  Re  Appleton,  Barber  v.  Tebbit, 
29  Ch.  D.  893,  C.  A.,  questioning  Jeivis  v.  Lawrence,  8  Eq.  345  ;  but  the 
fact  of  the  gift  being  "  as  a  remembrance  "  wiU  do  so :  Bubb  v.  Yelverton, 
13  Eq.  131  ;  and  semble,  parol  evidence  is  admissible  to  rebut  the  presump- 
tion :   Re  Appleton,  sup. 

The  rule  applied  to  a  legacy  to  an  exor  "  for  his  absolute  use,"  where 
there  was  another  "  as  an  additional  acknowledgment  for  his  trouble  "  : 
Slaney  v.  Watney,  2  Eq.  418. 

The  mle  does  not  apply  to  a  gift  of  the  residue  or  a  share  of  it :  Griffiths 
v.  Pruen,  11  Sim.  202  ;  Christian  v.  Devereux,  12  Sim.  264  ;  and  see 
Hollingsworth  v.  Qrasett,  15  Sim.  52. 

In  Saltmarsh  v.  Barrett,  3  D.  F.  &  J.  279,  a  gift  of  the  residue,  subject  to 
charges  to  the  three  exors  by  name,  was  held  to  be  in  trust  for  the  next  of 
kin.  But  whether  a  trustee  or  exor  is  to  take  beneficially  or  not  is  a 
question  of  intention  on  the  will :  Williams  v.  Arkle,  L.  R.  7  H.  L.  606  ; 
Re  West,  George  v.  Grose,  [1900]  1  Ch.  48. 

On  a  gift  of  whole  property  to  a  grandson,  one  of  three  exors,  upon  trusts 
which  did  not  exhaust  the  whole  income,  the  surplus  was  his  beneficially  : 
Clarke  v.  Hilton,  2  Eq.  810  ;  Irvine  v.  Sullivan,  8  Eq.  673  ;  secus,  as  to  a 
gift  to  three  exors  "in  and  for  the  consderation  "  of  paying  the  income  to 
the  widow  for  life :  Bird  v.  Harris,  9  Eq.  204. 

Where  there  is  no  gift  of  the  residue,  the  exors  do  not  in  general  take 
beneficially :  11  G.  IV.  &  1  W.  IV.  c.  40  (Exors  Act,  1830) ;  Travers  v.  T., 
14  Eq.  275  ;  Re  West,  sup.  ;  unless  an  intention  to  benefit  them  sufiiciently 
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appears:  Ftige  v.  F.,  27  L.  R.  Ir.  59  ;  Harrison  v.  H.,  2  H.  &  M.  237  ; 
and  see  Be  Rdby,  [1908]  1  Oh.  71. 

Before  this  Act,  a  legacy  to  the  exor's  wife  did  not  prevent  his  taking  the 
undisposed-of  residue  beneficially :  Fmer  v.  Bouquet,  21  Beav.  33,  aff.  36, 
n. ;  and  see  Williams  v.  Roberts,  4  Jur.  N.  S.  18 ;  27  L.  J.  Ch.  177  ;  6 
W.  R.  93. 

Though  there  was  no  gift  of  residue,  the  exors,  there  being  no  next  of  kin, 
took  the  personal  estate  as  against  the  Crown :  Re  Knowles,  Roose  v.  Chalk, 
49  L.  J.  Ch.  625  ;  43  L.  T.  152 ;  28  W.  R.  975 ;  A.  G.  v.  Jefferys,  [1908] 
A.  C.  411  ;  secus,  where  on  the  face  of  the  will  it  appeared  that  the  exors 
were  intended  to  take  no  more  than  the  legacies  given  to  them :  Re 
Hudson's  Trusts,  52  L.  J.  Ch.  789  ;   1883,  W.  N.  66. 

And  parol  evidence  was  held  admissible  to  rebut  the  presumption  against 
the  exor  taking  beneficially,  arising  from  blanks  in  the  will :  Re  Bacon's 
Will,  Camp.  v.  Coe,  31  Ch.  D.  460. 

Where  the  residue  is  expressly  bequeathed  to  the  exor,  the  onus  is  on 
those  claiming  the  property  against  him  to  show  that  he  is  a  trustee  : 
Williams  v.  ArBe,  L.  R.  7  H.  L.  606  ;  and  see  Fuge  v.  F.,  27  L.  R.  Ir.  59. 

And  see  sup.  p.  1513  ;  Wms.  Exors.  1217  et  seq. ;  2  Jarm.  W.  1620. 

CONTINGENT  EBMAINDEE. 

A  limitation  under  a  will  which  would  have  been  a  contingent  remainder 
but  for  an  outstanding  mortgage  will  not  be  defeated  by  a  subsequent 
reconveyance  to  the  uses  of  the  will :  Re  Freme,  F.  v.  Logan,  1891,  W.  N. 
113  ;  60  L.  J.  Ch.  562  ;  65  L.  T.  183  ;  39  W.  R.  696. 

And  that  a  gift  will  be  construed  as  an  executory  devise  rather  than  a 
contingent  remainder  where  a  person  whom  the  testator  intended  to  let  in 
would  otherwise  be  excluded,  see  Miles  v.  Jarvis,  24  Ch.  D.  633 ;  Re 
Lechmere  and  Lloyd,  18  Ch.  D.  524  (not  following  Brackenbury  v.  Gibbons, 

2  Ch.  D.  417) ;  Re  Bourne,  Rymer  v.  Harpley,  56  L.  J.  Ch.  566  ;  Dean  v.  D., 
60  L.  J.  Ch.  853  ;  65  L.  T.  65  ;  39  W.  R.  568  ;  Blachman  v.  Fysh,  [1892] 

3  Ch.  209,  C.  A. ;  and  see  Symes  v.  S.,  [1896]  1  Ch.  272,  distinguishing  Re 
Lechmere  and  Lloyd,  sup.  ;  Re  Wrightson,  [1904]  2  Ch.  95  ;  While  v. 
Summers,  [1908]  2  Ch.  256. 

As  to  the  preservation  of  contingent  remainders  by  reason  of  the  legal 
estate  being  outstanding  in  a  mortgagee,  see  Astley  v.  Micldethvxbite,  15 
Ch.  D.  59. 

As  to  the  destruction  of  contingent  remainders  by  merger  of  the  particular 
estate,  see  Ingpen  on  Exors.  251. 


CONDITIONAL  GIFTS — RESTRAINT  ON  ALIENATION. 

Where  a  testator  made  the  acceptance  of  rules  to  be  made  by  himself  a 
condition  of  a  gift  to  a  charity,  and  left  no  such  rules,  the  gift  was  still 
valid  :    Yates  v.  Univ.  Coll.  Lond.,  L.  R.  7  H.  L.  438. 
Ignorance  of        In  general,  ignorance  of  a  condition  annexed  to  a  gift  is  no  excuse  for  not 
condition.        performing  it :  Porter  v.  Fry,  1  Vent.  199  ;  Re  Hodges,  16  Eq.  92 ;  Astley 
V.  E.  Essex,  18  Eq.  290  ;  but  where  claims  in  writing  within  a  given  time 
were  required  from  pecuniary  legatees,  an  admon  suit  by  a  residuary  legatee 
was  sufficient  claim :  Tollner  v.  Marriott,  4  Sim.  19  ;  9  L.  J.  Ch.  14  ;  and 
see  Carson,  R.  P.  St.  137 ;  as  to  duty  of  an  exor  who  takes  a  beneficial  interest 
on  breach  of  the  condition  to  give  notice  to  legatee  of  the  terms  of  the 
condition  :  Re  Lewis,  [1904]  2  Ch.  656. 
What  suffi-  But  a  condition  requiring  legatees  to  establish  their  claims  is  not  satisfied 

cient  com-       within  a  specified  time  by  an  order  directing  a  class  inquiry :   Re  Hartley, 
pliance.  Stedman  v.  Dunster,  34  Ch.  D.  742. 

As  to  what  is  a  sufficient  compliance  with  a  condition  requiring  the 
consent  of  trustees  or  guardians  to  the  marriage  of  a  beneficiary,  see  Re 
Smith,  Keeling  v,  S,,  44  Ch.  D.  654 ;   Daley  v.  Desbouverie,  2  Atk.  261  ; 
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Be  Brown's  WiU,  18  Ch.  D.  61,  C.  A. ;  Wms.  Exors.  1023 ;  and  as 
to  power  of  a  person  in  loco  parentis  to  alter  her  mind  after  consent  given, 
Be  Brovm,  [1904]  1  Ch.  120. 

Where  a  father  became  lunatic,  so  that  his  consent  to  a  marriage  could  not 
be  given,  a  condition  precedent  having  thus  become  incapable  of  fulfilment 
by  the  act  of  God,  an  appointment  subject  to  it  failed :  Be  Harris,  Fitzroy 
V.  H.,  1891,  W.  N.  76 ;  secus,  if  the  condition  is  a  condition  subsequent : 
Be  Oreenwood,  [1903]  1  Ch.  749 ;  and  if  a  condition  to  a  devise  is  capable 
of  being  construed  either  as  precedent  or  subsequent,  the  Court  will  prefer 
the  latter  construction :  S.  G. 

As  to  the  effect  of  a  gift  to  a  servant,  providing  she  remains  in  the 
testator's  service  until  his  death,  see  Be  Hartley's  Trusts,  47  L.  J.  Ch.  610; 
26  W.  R.  590. 

As  to  what  will  amount  to  compliance  with  a  condition  requiring  residence, 
see  Be  Moir,  Warner  v.  M.,  25  Ch.  D.  605  ;  Be  Wright,  [1907]  1  Ch.  231  ;  or 
the  carrying  on  of  a  business  :  Be  Sax,  Earned  v.  S.,  62  L.  J.  Ch.  688. 

A  gift  of  residue  to  one,  if  then  able  to  discharge  the  office  of  exor,  if  not, 
over,  was  good,  though  to  an  infant,  as  he  could  give  a  discharge  by  the 
aid  of  the  Court :  Ledward  v.  Hassells,  2  K.  &  J.  370 ;  and  as  to  conditional 
legacies,  see  Wms.  Exors.  1003  et  seq.  ;  Ingpen  on  Exors.   464  et  seq.  ; 

2  Jarm.  W.  1461  et  seq. 

Where  a  gift  refers  to  the  death  of  a  legatee,  coupled  with  a  contingency,  Death  with- 
as  "  without  leaving  issue,"  tha,t  primd  facie  means  death  at  any  time,  but  put  leaving 
the  context  may  show  that  death  before  a  particular  period  was  intended :  ^^uc. 
Be  Luddy,  Peard  v.  Morton,  25  Ch.  D.  394  ;  O'Mahoney  v.  Burdett ;  Ingram 
v.  Soutten,  L.  R.  7  H.  L.  388,  408  ;  Be  Schnadhorst,  [1902]  2  Ch.  234,  C.  A. 

As  to  the  effect  of  a  direction  that  a  share  of  residue  shall  fall  into  the  Share  of 
residue,  see  Humble  v.  Shore,  7  Ha.  247 ;  Be  Ballance,  B.  v.  Lanphier,  42  residue  to 
Ch.  D.  62  ;  Be  Barker's  Estate,  Hetherington  v.  Longrigg,  15  Ch.  D.  635  ;  fall  into 
Be  Bhoades,  Lane  v.  B.,  29  Ch.  D.  142 ;  Be  Palmer,  P.  v.  Answorth,  [1893]  residue. 

3  Ch.  369  ;  Be  Allen,  [1903]  1  Ch.  276. 

A  legacy  given  with  a  restriction  against  marrying  a  person  of  another  Restraint  on 
religion  is  not   against  public  policy :   Hodgson  v.  Halford,   11    Ch.  D.  marriage. 
959. 

A  condition  that  a  life  estate  given  to  a  devisee  should  be  forfeited  in  the 
event  of  his  marrying  a  domestic  servant  is  a  valid  condition :  Jenner  v. 
Turner,  16  Ch.  D.  188. 

A  condition  in  partial  restraint  of  marriage,  e.g.,  forfeiture  on  marriage 
without  the  consent  of  named  persons  is  valid :  see  Be  Whiting's  Settle- 
ment, [1905]  1  Ch.  96,  and  cases  there  cited. 

Where  a  testator  appointed  profits  "  after  the  death  of  my  said  wife  " 
she  being  entitled  to  a  life  interest  determinable  in  part  on  remarriage 
(which  event  happened),  the  Court  read  the  words  as  "  subject  to  my  said 
wife's  interest  "  :   Be  Shuckburgh's  Settlement,  [1901]  2  Ch.  794. 

A  gift  of  a  fund  over  in  the  event  of  marriage  or  death  of  a  tenant  for  lite, 
though  void  as  in  restraint  of  marriage,  will  take  effect  in  the  event  of 
death  :   Morley  v.  Bennoldson,  [1895]  1  Ch.  449,  C.  A. 

Conditions  against  alienation  are  valid  if  they  do  not  substantially  take  Restraint  on 
away  the  whole  power  of  alienation.     Thus  a  condition  that  devised  land  alienation, 
should  not  be  sold  out  of  the  family  was  valid  :  Be  Macleay,  20  Eq.  186  ; 
and  see  Gardiner  v.  Young,  34  L.  T.  348 ;    but  a  condition  in  absolute 
restraint  of  alienation  is  void,  even  though  its  operation  is  limited  to  a 
particular  time :  Be  Bosher,  B.  v.  B.,  26  Ch.  D.  801. 

Mere  directions  in  restraint  of  alienation  after  an  absolute  gift  are  void : 
Bradley  v.  Peixoto,  3  Ves.  324  ;  Ware  v.  Cann,  10  B.  &  C.  433  ;  Be  Madeay, 
20  Eq.  186  ;  Be  Trustees  of  Hollis's  Hospital  and  Hague,  [1899]  2  Ch.  640 ; 
Be  Thompson,  Griffith  v.  T.,  44  W.  R.  582  ;  e.g.,  an  absolute  gift  of  land 
with  a  direction  that  if  the  devisee  sells,  certain  sums  as  legacies  are  to  be 
paid  by  him  :  Be  Elliot,  Kelly  v.  E.,  [1896]  2  Ch.  353  ;  or  a  proviso  deter- 
mining the  estate  on  bankruptcy,  and  not  taking  effect  by  way  of  conditional 
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Other 

repugnant 

conditions. 


limitation :  Be  Maclm,  21  Ch.  D.  838  ;  and  see  Re  Dugdale,  D.  v.  D.,  38 
Ch.  D.  176;  except,  of  course,  as  to  married  women  :  i;.  s«^.  Chap.  XXXVII. 
p.  869  ;  and  do  not  prevent  an  annuitant  from  taking  the  value  of  his  or 
her  annuity  :  Boper  v.  B.,  3  Ch.  D.  721 ;  although  there  is  a  gift  over : 
Day  v.D.,l  Drew.  569  ;  Hunt-Foulston  v.  Furber,  3  Ch.  D.  286.  But  see 
Power  v.  Hayne,  8  Eq.  262  ;  Hatton  v.  May,  3  Ch.  D.  148,  and  Boper  v.  B., 
3  Ch.  D.  721. 

As  to  provisoes  for  cesser  of  a  life  interest,  or  an  annuity  on  aliouation, 
&c. ,  see  same  cases ;  and  that  no  gift  over  is  necessary,  Dommett  v.  Bedford, 
6  T.  R.  684 ;  BocJiford  v.  Hackman,  9  Ha.  481 ;  Joel  v.  Mills,  3  K,  &  J. 
458 ;  Hatton  v.  May,  3  Ch.  D.  148 ;  Dixon  v.  Bowe,  35  L.  T.  548,  et  v.  inf. 
p.  1570. 

As  to  the  effect  of  charging  a  life  interest  which  is  liable  to  forfeiture,  see 
Samuel  v.  S.,  12  Ch.  D.  152. 

A  gift  over  on  death  at  any  time  without  leaving  issue  to  the  then  heir  of 
the  donee  is  repugnant  and  void :  Be  Parry  and  Daggs,  31  Ch.  D.  130, 
C.  A. 

And  that  a  condition  attached  to  a  gift  by  way  of  defeasance  must  be 
definite  in  ascertainment  of  its  operation,  as  well  as  in  its  terms,  see  Be 
Viscount  Exmouth,  E.  v.  Praed,  23  Ch.  D.  158. 

A  gift  upon  condition  will  not  be  construed  so  as  to  enable  the  donee  by 
non-compliance  to  alter  the  course  of  admon :  Be  Kirk,  K.  v.  K.,  21  Ch.  D. 
431,  C.  A. 


EEMOTBNESS   Or  UMITATIONS. 

Class  gifts.  A  gift  to  a  class  is  void  it  it  may  include  any  members  as  to  whom  the 

gift  would  be  void  for  remoteness  :  £eafce  v.  iJoftirasoM,  2  Mer.  363  ;  Seaman 
v.  Woods,  22  Beav.  595 ;  Smith  v.  ,Sf.,  5  Ch.  342 ;  Stuart  v.  Cockerell, 
5  Ch.  713,  Form  10,  sup.  p.  1533  ;  Hale  y.H.,S  Ch.  D.  643,  and  cases  there 
cited  :  Blight  v.  Hartnoll,  19  Ch.  D.  294  ;  not  following  Evans  v.  Walker, 
3  Ch.  D.  211. 

And  in  ascertaining  whether  a  gift  is  void  for  remoteness,  the  words  of 
the  testator  must  first  be  taken  and  their  meaning  determined,  and  it  is 
then  to  be  considered  whether  that  meaning  brings  them  within  the  opera- 
tion of  the  rule  :  Pearks  v.  Moseley,  5  App.  Cas.  714  ;  Be  Whitten,  King  v. 
W.,  1890,  W.  N.  45  ;  62  L.  T.  391  ;  Be  Beavan's  Trusts,  34  Ch.  D.  716  ; 
Be  Hancock,  Watson  v.  W.,  [1901]  1  Ch.  482,  C.  A.  ;  [1902]  A.  C.  14. 

A  gift  to  a  class  who  shall  be  living  at  the  death  of  the  survivor  of  a  living 
person,  and  any  person  whom  he  or  she  may  marry,  is  void  for  remoteness  : 
Be  Frost,  F.  v.  F.,  43  Ch.  D.  246. 
Alternative  But  alternative  gifts  may  admit  of  being  construed  divisibly,  so  that  the 

gifts.  remoteness  of  one  alternative  may  not  affect  the  other :   Watson  v.  Young, 

28  Ch.  D.  436  ;  Be  Harvey,  Peek  v.  Savory,  39  Ch.  D.  289,  C.  A. ;  Miles  v. 
Harford,  12  Ch.  D.  691 ;  Be  Bowles,  [1905]  1  Ch.  371 ;  but  see  Re  Hancock, 
sup. ;  Be  Bence,  Smith  v.  B.,  [1891]  3  Ch.  242,  C.  A.,  explaining  Evers  v. 
Challis,  7  H.  L.  C.  531. 
Distinct  sifts.  Where  the  original  gift  is  distinct  from  the  gift  over,  the  remoteness  of 
the  latter  wUl  not  affect  the  former :  Ooodier  v.  Johnson,  18  Ch.  D.  441, 
C.  A. ;  and  limitations  over  in  default  of  appointment  under  a  preceding 
power,  which  is  void  for  remoteness,  may  be  upheld :  Be  Abbott,  Peacock 
V.  Frigout,  [1893]  1  Ch.  54 ;  citing  Webb  v.  Sadler,  8  Ch.  419,  426 ;  and 
WoUasUm  v.  King,  8  Eq.  165.  So,  too,  a  proviso  creating  an  estate  in  trustees 
antecedent  to  and  taking  precedence  of  that  of  tenants  in  tail  which  is 
void  as  infringing  the  rule  against  perpetuities,  will  not  affect  the  validity 
of  the  subsequent  limitations :  Be  Stamford  and  Warrington  (Earl  of), 
Payne  v.  Gray,  [1911]  1  Ch.  255. 
Trust  for  Though  a  trust  for  sale  of  realty  be  too  remote,  and  the  intended  con- 

sale,  version  therefore  fails,  the  gift  in  favour  of  the  persons  who  were  intended  to 

take  the  proceeds  may  be  good  as  to  the  unconverted  realty  :   Ooodier  v. 
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Edmunds,  [1893]  3  Ch.  455 ;    62  L.  J.  Ch.  649  ;    Be  Daveron,  Bowen  v. 
Churchill,  [1893]  3  Ch.  421 ;  Be  Appleby,  [1903]  1  Ch.  565. 

For  the  purposes  of  the  rule  against  perpetuities  there  is  no  difference 
between  a  trust  for  sale  and  a  power  of  sale  where  the  sale  is  to  be  completed 
by  a  conveyance  of  the  legal  estate  to  the  purchaser :  Ooodier  v.  Edmunds, 
[1893]  3  Ch.  455  ;  and  see  Re  Douglas  and  Powell's  Contract,  [1902]  2  Ch. 
296  ;  Be  Bewick,  [1911]  1  Ch.  116. 

Any  covenant  or  stipulation  which  creates  an  estate  or  interest  in  the  Unlimited 
property  may  be  obnoxious  to  the  rule  :   e.g.,  an  unlimited  option  of  re-  options  and 
purchase :  L.  d;  S.  W.  By.  Co.  v.  Gomm,  20  Ch.  D.  562,  C.  A. ;  overruling  powers. 
Birmingham  Canal  Co.  v.  Cartwright,  11  Ch.  D.  421 ;   see  also  Woodall  v. 
Clifton,  [1905]  2  Ch.  257  ;    Worthing  Corpn.  v.  Heather,  [1906]  2  Ch.  532  ; 
an  unlimited  power  of  re-entry  in  event  of  breach  of  covenant :  Dunn  v. 
Flood,  25  Ch.  D.  629  ;  secus,  a  restrictive  covenant,  or  contract  not  amount- 
ing to  a  limitation  :  Mackenzie  v.  Childers,  43  Ch  D.  265  ;  or  a  limitation 
in  a  contract  confirmed  and  made  binding  inter  partes  by  Act  of  Parliament : 
Sevcnoaks,  dkc.  By.  Co.  v.  L.  C.  D.  By.  Co.,  11  Ch.  D.  625  ;  Kent  Coast  By. 
Co.  V.  L.  C.  D.  By.  Co.,  3  Ch.  656  ;  Manchester  Ship  Canal  Co.  v.  Manchester 
Bacccourse  Co.,  [1900]  2  Ch.  352 ;  [1901]  2  Ch.  37,  C.  A. ;  and  see  Edwards 
V.  E  ,  [1909]  A.  C.  275  ;  Savill  Bros.  v.  Bethell,  [1902]  2  Ch.  523. 

Where  thp  gift  is  to  a  class  contingently  on  attaining  twenty-five,  a  Direction  for 
general  direction  for  their  maintenance  out  of  the  income  will  not  confer  maintenance, 
vested  interests  so  as  to  avoid  the  rule  against  perpetuities :   Be  Mervin, 
M.  V.  Grossman,  [1891]  3  Ch.  197  ;  Be  Parker,  Barker  v.  B.,  16  Ch.  D.  44. 

Secus,  where  the  direction  is  for  the  application  of  the  income  of  a 
particular  share  for  each  chUd,  or  of  the  whole  or  any  part  of  such  income, 
at  the  discretion  of  the  trustee :  Fox  v.  F.,  19  Eq.  286  ;  Be  Parker,  sup.  ; 
Be  Turney,  T.  v.  T.,  [1899]  2  Ch.  739,  C.  A.,  approving  Fox  v.  F.,  and 
(semhle)  disapproving  Be  Wintle,  Tucker  v.  W.,  [1896]  2  Ch.  711 ;  Be 
Williams,  [1907]  1  Ch.  181 ;  and  see  Be  Bunn,  Isaacson  v.  Webster,  16 
Ch.  D.  47  ;  Be  Oossling,  [1902]  1  Ch.  945,  distinguishing  Fox  v.  F.,  sup. 

A  discretionary  trust  for  the  maintenance  of  the  testator's  son  W., 
"  and  his  wife  and  children  or  any  of  them,"  was  held  to  be  limited  to  the 
lite  of  W.,  but  if  not  so  limited  to  be  void  for  remoteness :  Be  Blew,  [1906] 
1  Ch.  624,  correcting  headnote  to  Gooding  v.  Bead,  4  D.  M.  &  G.  510 ;  not 
following  Be  Watson,  1892,  W.  N.  192  ;  Be  Wise,  [1896]  1  Ch.  281. 

A  direction  that  on  failure  of  a  charitable  pjirpose  a  fund  should  fall  into  Charities, 
residue,  being  only  a  direction  that  the  fund  should  go  as  the  law  would 
carry  it,  is  not  void  for  remoteness :  Be  Bandell,  B.  v.  Dixon,  38  Ch.  D.  213  ; 
and  see  Be  Bowen,  Lloyd-Phillips  v.  Davis,  [1893]  2  Ch.  491 ;  Be  Blun's 
Trusts,  [1904]  2  Ch.  767. 

The  rule  against  perpetuities  has  no  application  to  a  gift  over  from  one 
charity  to  another  on  failure  to  comply  with  a  condition :  Be  Tyler,  T.  v. 
T.,  [1891]  3  Ch.  252,  C.  A. ;  Christ's  Hospital  v.  Grainger,  1  M.  &  G  460 ; 
secus,  where  an  immediate  gift  to  individuals  is  followed  by  an  executory 
gift  in  favour  of  charity,  or  an  immediate  gift  in  favour  of  charity  is  followed 
by  an  executory  gift  to  individuals :  Be  Bowen,  Lloyd-Phillips  v.  Davis, 
[1893]  2  Ch.  491,  494. 

A  gift  for  the  lives  of  all  persons  in  being  and  twenty-one  years  afterwards  Uncertainty, 
is  void  for  uncertainty  :  Be  Moore,  Prior  v.  M.,  [1901]  I  Ch.  936. 

The  rule,  it  seems,  applies  to  common  law  conditions  in  defeasance  of  a 
freehold :  Be  Trustees  of  Hollis's  Hospital  and  Hague,  [1899]  2  Ch.  540 
(dissenting  from  observations  in  Challis  on  R.  P.,  2nd  ed.  174 — 177) ; 
and  to  legal  contingent  remainders  as  well  as  to  equitable  limitations  : 
Be  Ashforth,  [1905]  1  Ch.  535 ;  but  not  to  mere  personal  contracts : 
Borland's  Trustee  v.  Steel,  [1901]  1  Ch.  279  ;  nor  to  covenants  running  with 
the  land :   MuUer  v.  Tragord,  [1901]  1  Ch.  54. 

A  trust  for  maintenance  of  horses  and  dogs  so  long  as  they  shall  live  is 
not  void  as  a  perpetuity  :  Be  Dean,  Cooper-Dean  v.  Stevens,  41  Ch.  D.  552  ; 
but  a  trust  of  proceeds  of  sale  for  persons  living  when  the  testator's  gravel 
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pits  are  worked  out :  Re  Wood,  Tidlett  v.  OolviUe,  [1894]  3  Ch.381,  C.  A. ; 
[1894]  2  Ch.  310 ;  or  when  mortgages  on  his  real  estate  are  discharged : 
Re  Berwick,  Ryle  v.  Ryle,  [1911]  1  Ch.  118,  is  bad ;  and  so  is  a  gift  of  an 
annuity  to  a  volunteer  corps  on  the  appointment  of  the  next  lieutenant- 
colonel  :  Re  Lord  Stratheden  and  Campbell,  Alt  v.  Lord  S.,  [1894]  3  Ch.  265. 

A  restraint  on  anticipation,  attached  to  a  gift  to  a  person  not  in  esse,  is 
necessarily  bad :  Cooper  v.  Laroche,  17  Ch.  D.  368 ;  Re  Ridley,  11  Ch.  D. 
645 ;  Be  ErringUm,  1887,  W.  N.  23  ;  Herbert  v.  WehsUr,  15  Ch.  D.  610 ; 
but  a  general  clause  restricting  anticipation  is  good  as  to  those  beneficiaries 
born  in  the  testator's  lifetime :  Re  Ferneley's  Trusts,  [1902]  1  Ch.  343 ; 
Re  Game,  [1907]  1  Ch.  276. 

Evidence  that  a  person  is  past  child-bearing  is  not  admissible  for  the 
purpose  of  giving  validity  to  a  gift  which  would  otherwise  be  too  remote : 
Re  Dawson,  Johnston  v.  Hill,  39  Ch.  D.  155  ;  Jee  v.  Audley,  1  Cox,  324  ; 
Re  Bayer's  Trust,  17  Ch.  D.  368  ;  Re  HocJcing,  Michell  v.  Loe,  [18981  2  Ch. 
567,  C.  A. 

A  forfeiture  clause  attached  to  the  appointment  of  the  share  of  a  child  not 
in  esse  will  be  bad :  Hodgson  v.  Halford,  11  Ch.  D.  959. 

A  gift  in  defeasance  of  a  life  interest  to  an  unborn  person  on  change  of 
religion,  the  life  interest  being  validly  limited,  was  held  not  open  to  objection 
on  the  ground  of  perpetuity :  Wainwright  v.  Miller,  [1897]  2  Ch.  255 ; 
sed  qn.  ;  and  see  Re  Gage,  Hill  v.  O.,  [1898]  1  Ch.  498,  where  a  gift  over  in 
the  event  of  marriage  was  held  to  be  void  for  remoteness,  as  it  could  not 
be  ascertained  that  the  marriage  would  take  place  within  the  limit  of  time 
allowed  by  law. 

A  person  taking  by  appointment  is  deemed  to  take  directly  under  the 
instrument  creating  the  power,  and  the  question  of  remoteness  must  be 
considered  with  reference  to  the  state  of  facts  at  the  date  of  that  instrument : 
Re  Brovm  and  Sibley,  3  Ch.  D.  156 ;  though  the  settlement  is  that  of  an 
infant  confirmed  at  his  majority :  Cooiev.  0.,  38  Ch.D.  202  ;  but  the  power 
may  be  exercised  so  as  not  in  fact  to  exceed  the  limit,  and  under  a  gift  to  A., 
with  power  to  appoint  to  his  children,  an  appointment  in  favour  of  each 
child  that  attains  twenty-four  is  valid  as  to  those  who  do  so  within  twenty- 
one  years  after  A.'s  death,  while  an  appointment  in  favour  of  those  who 
attain  twenty -four  as  a  class  would  be  bad :  Wilkinson  v.  Duncan,  30 
Beav.  Ill  ;  Watson,  Eq.  837  ;  and  see  Be  Thompson,  [1906]  2  Ch.  199. 

But  in  the  case  of  a  general  power,  though  exerciseable  by  the  will  of  a 
married  woman,  the  period  of  perpetuities  must  be  reckoned  from  the  time 
of  the  appointment :  Re  Flower,  Edmonds  v.  E.,  55  L.  J.  Ch.  200 ;  Bous  v. 
Jackson,  29  Ch.  D.  521  ;  Stuart  v.  Babington,  27  L.  E.  Jr.  551. 

The  rule  applicable  to  legal  limitations,  that  an  estate  cannot  be  limited  to 
an  unborn  person  for  life,  followed  by  any  estate  to  any  child  of  such  unborn 
person,  is  an  absolute  rule,  independent  of  the  general  rule  against  per- 
petuities :  Whitby  v.  Mitchell,  42  Ch.  D.  494 ;  44  Ch.  D.  85,  C.  A. ;  and 
applies  to  equitable  interests  as  well  as  to  legal  remainders :  Be  Nash, 
[1909]  2  Ch.  450.  But  the  rule  has  no  application  to  personal  estate : 
Be  Bowles,  [1902]  2  Ch.  650. 

And  as  to  the  rules  against  perpetuity  and  remoteness,  see  1  Jarm.  295 
et  seq.  ;  Theobald  on  Wills,  597  et  seq. ;  Ingpen  on  Exors.  427,  442  ei  seq. 


Section  XXII. — Specific  and  Demonstrative  Bequests  and 

Devises. 

1.  Inquiries  as  to  Specific  Legacies — Contribution  for  Debts. 

Accounts  of  personalty,  debts,  funeral  expenses,  and  legacies 
[Form  2,  p.  1411] ; — "  And  Declare,  that  in  case  the  testator's 
personal  estate  not  specifically  bequeathed  shall  not  be  sufficient  for 
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the  payment  of  his  debts,  the  several  specific  bequests  in  his  will 
mentioned  ought  to  contribute  rateably  to  make  good  the  deficiency 
according  to  the  respective  values  thereof  ;  And  in  that  event  it  is 
ordered  that  the  following  further  inquiries  be  made,  that  is  to 
say : — 9.  An  inquiry  of  what  particulars  the  specific  bequests  given 
by  the  testator's  will  consist "  (consisted  at  the  time  of  his  death), 
"  and  by  whom  the  same  have  been  received,  and  what  has  become 
thereof.  10.  An  inquiry  what  values  ought  to  be  set  upon  such 
specific  bequests  respectively,  and  in  what  proportions  the  same 
ought  respectively  to  contribute  to  the  payment  of  the  testator's 
debts  and  funeral  expenses."— ffoZroj/tZ  v.  H.,  M.  R.,  12  Dec.  1874, 
A.  3184. 

Where  the  personal  estate  consisted  chiefly  of  debts  due  to  the  testator, 
the  produce  of  which  was  bequeathed  to  the  Pits,  and  had  been  received 
in  part  by  the  executrix,  and  an  account  had  been  directed  of  the  personal 
estate  "  not  specifically  bequeathed,"  on  a  motion  to  rectify  the  minutes 
the  latter  words  were  omitted :  Barnes  v.  Foster,  V.-C,  5  March,  1825, 
MSS. 

2.  Deficiency  to  be  raised  by  Sale  or  Mortgage  out  of  specifically 

bequeathed  Leaseholds. 

Inquire  what  leasehold  estates  the  testator  died  possessed  of,  and 
to  whom  the  same  were  respectively  bequeathed. — Direction  for 
taxation  of  costs. — "  And  it  appearing  by  the  Master's  certificate 
that  the  testator's  personal  estate,  not  specifically  bequeathed,  will 
not  be  sufficient  for  the  payment  of  his  debts  and  funeral  expenses, 
and  the  costs  of  this  action.  Declare  that  the  several  specific  bequests 
in  the  testator's  will  mentioned  ought  to  contribute  rateably  to  make 
good  the  same,  according  to  the  respective  values  thereof  at  the 
testator's  death  ; — Inquiries  to  ascertain  the  values  and  proportions 
to  be  contributed  by  each  specific  bequest  [see  Form  1] ;  And  it  is 
ordered  that  the  same  be  raised  by  sale  or  mortgage  thereof,  with  the 
approbation  of  the  Judge  "  &c.  [See  Form  11,  p.  1397]. — See  Parry 
V.  P.,  M.  N.,  24  Jan.  1854. 

For  order  declaring  Pit's  leasehold  estates  specifically  bequeathed  liable 
to  pay  the  Pit's  debt  and  costs,  with  directions  to  raise  the  same  by  sale  or 
mortgage,  see  Davies  v.  Nicolson,  L.  JJ.,  13  July,  1858,  A.  1461 ;  2  D.  &  J. 
702. 

3.  Account  of  Specific  Bequests,  and  Inquiry  in  what  Proportion 

Specific  Devises  and  Bequests  should  contribute. 

Accounts  of  personalty  [Form  2,  p.  1411]. — If  personalty  not 
specifically  bequeathed  insufficient  to  pay  debts  and  funeral  expenses. 
It  is  ordered  that  the  following  further  &c. :  "  ( — )  An  account  of  the 
testator's  personal  estate  specifically  bequeathed  ;  ( — )  An  inquiry  by 
whom  such  personal  estate  has  been  received,  and  how  the  same  has 
been  applied  or  disposed  of." — Inquiries  as  to  real  estates  [Form  3,  p. 
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1412]. — "  ( — )  An  inquiry  in  what  proportion  the  testator's  personal 
estate  specifically  bequeathed,  and  his  several  specifically  devised  real 
estates,  ought  respectively  to  contribute  to  the  payment  of  so  much  of 
his  debts  and  funeral  expenses  (and  costs  of  this  action)  as  his  personal 
estate  not  specifically  bequeathed  shall  be  insufficient  to  satisfy,  and 
for  that  purpose  It  is  ordered  that  a  value  be  set  on  such  specific 
devises  and  specific  bequests  respectively." — Adjourn  &c. — See  Oddy 
V.  Dickenson,  V.-C.  W.,  10  Feb.  1855,  B.  528  ;  Bottle  v.  Knocker,  V.-C . 
B.,  17  Nov.  1876,  A.  2068. 

Accounts  and  inquiries  must  be  numbered  oonseeutively. 

4.  Specific  Devises  and  Specific  Bequests  to  contribute. 

And  it  appearing  by  the  said  affidavit  of  the  Deft  that  the  testator 
did  not  die  seised  or  possessed  of  any  real  estate  other  than  that 
specifically  devised  by  his  said  will ;  Declare,  that  in  case  the  testator's 
personal  estate  not  specifically  bequeathed  shall  be  insufficient  for  the 
payment  of  his  debts  and  funeral  expenses  and  the  costs  of  this  action 
the  real  estate  specifically  devised  by  the  testator's  will,  and  the 
specific  bequests  therein  mentioned,  ought  to  contribute  rateably  to 
make  good  such  deficiency  according  to  the  respective  values  thereof  ; 
And  in  that  event  it  is  ordered  that  the  following  &c. — 11.  An  inquiry 
of  what  particulars  the  specific  bequests  &c.  [Form  1,  p.  1544.] — "  12. 
An  inquiry  what  real  estates  the  testator  was  seised  of  or  entitled  to 
at  the  time  of  his  death,  and  to  whom  the  same  were  respectively 
devised." — 13.  Inquiry  as  to  incumbrances. — 14.  "  An  inquiry  what 
values  ought  to  be  set  upon  the  testator's  real  estates  specifically 
devised,  and  upon  such  specific  bequests,  and  in  what  proportions  the 
specific  devisees  and  specific  legatees  respectively  ought  to  contribute 
to  the  payment  of  the  testator's  debts  and  funeral  expenses  and  the 
costs  of  this  action." — 15.  An  inquiry  in  what  manner  such  propor- 
tions ought  to  be  raised  ;  And  it  is  ordered  that  the  same  be  raised 
accordingly  with  the  approbation  of  the  Judge. — Adjourn  &c. — Pearce 
V.  Powell,  V.-C.  M.,  16  June,  1875,  B.  1031. 

5.  Deficiency  to  he  raised  hy  Sale  or  Mortgage  out  of  Devised 
Estates  rateably. 

And  it  appearing  by  &c.  that  the  testator's  personal  estate,  and 
the  proceeds  of  his  real  estate  at  — ,  which  descended  to  his  heir-at- 
law,  and  the  rents  and  profits  thereof,  will  not  be  sufiicient  for  the 
payment  of  his  debts  &c..  Declare,  that  the  deficiency  ought,  as 
between  the  Defts,  the  respective  devisees  of  the  testator's  real 
estates,  to  be  raised  and  paid  out  of  the  several  specifically  devised 
estates  rateably,  in  proportion  to  the  respective  values  thereof  at  the 
death  of  the  testator,  such  proportion  to  be  settled  by  the  Judge  ;  and 
for  that  purpose  It  is  ordered  that  a  value  be  set  on  the  several  estates 
respectively;  And  it  is  ordered  that  the  following,  etc.  ( — )  An  inquiry 
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in  what  manner  such  proportions  ought  to  be  raised  and  paid  [or,  And 
it  is  ordered  that  such  proportions  be  raised  by  sale  or  mortgage  of 
the  said  estates,  or  of  a  sufficient  part  thereof  respectively,  with  the 
approbation  of  the  Judge  &c.— Form  11,  p.  1397]. 

6.  Specific  Legatees  and  Devisees  to  pay  into  Court  Contributions 
for  Debts — Saks  in  Default. 

"  And  it  appearing  by  the  Master's  said  certificate  that  there  is 
a  balance  of  £36  15s.  \\d.  due  to  the  Deft  on  taking  the  accounts  of 
personal  estate  not  specifically  bequeathed,  and  that  there  is  no  part 
of  the  personal  estate  of  the  testator  not  specifically  bequeathed  out- 
standing or  undisposed  of  ;  And  the  Judge  being  of  opinion  that  for 
the  purpose  of  providing  for  the  payment  of  the  testator's  debts  and  of 
the  costs  of  this  action  the  real  estate  specifically  devised  by  the 
testator's  will  and  the  specific  bequests  therein  contained,  and  in  the 
Master's  said  certificate  respectively  mentioned,  ought  to  contribute 
to  such  payment  in  proportion  to  the  value  thereof  respectively,  and 
such  contributions  having  been  estimated  at  the  amounts  hereinafter 
mentioned  ;   It  is  ordered  that  the  persons  hereinafter  named  be  at 
hberty,  on  or  before  &c.,  to  lodge  in  Court,  as  directed  in  the  lodgment 
schedule  hereto,  the  following  sums,  that  is  to  say,  (1)  J.  C,  the  devisee 
of  the  testator's  real  estate,  the  sum  of  £50 ;  (2)  V.,  the  assignee  of 
C.  C,  the  tenant  for  life  of  the  leasehold  house.  No.  58,  C.  Street,  the 
sum  of  £220 ;   (3)  A.  B.,  as  the  guardian  and  on  behalf  of  the  said 
infants,  E.  C,  W.  C,  and  L.  C,  the  sum  of  £450  ;  (4)  the  Pit  G.  C.  and 
C.  C.  the  sum  of  £50 ;  and  upon  lodgments  respectively  being  made, 
the  persons  making  the  same  are  to  be  let  into  possession  of  the 
premises  devised  or  bequeathed  to  them  respectively ;    And  it  is 
ordered  that  such  sum  of  £220,  if  so  lodged  in  Court  by  the  said  V.,  be  " 
(deemed  to  have  been)  "  advanced  by  him  upon  the  security  of  and 
be  a  charge  upon  the  said  leasehold  premises.  No.  58,  C.  Street,  with 
interest  at  the  rate  of  5  p.  c.  per  ann.  from  the  date  of  the  death  of  the 
said  C.  C.  until  payment ;  And  it  is  ordered  that  the  Deft  A.  {exor)  do 
within  fourteen  days  after  such  lodgment  in  Court  of  the  said  sum  of 
£220,  produce  and  leave  in  the  Central  Office  the  deeds  and  documents 
relating  to  the  said  leasehold  house  specified  in  the  order  schedule 
hereto  ;  " — In  default  of  such  lodgment  in  Court  by  J.  C.  of  the  £50, 
It  is  ordered  that  the  testator's  real  estate  devised  to  J.  C.  be  sold 
with  the  approbation  of  the  Judge  free  from  &c.  [Form  3,  p.  1412] ; 
And  it  is  ordered  that  the  money  to  arise  by  such  sale  be  paid  into 
Court  to  the  credit  of  this  action  (C.  v.  A.)  "  Proceeds  of  sale  of  real 
estate  devised  to  J.  C,"  subject  to  further  order. — Similar  directions 
for  sale  of  other  specific  gifts  in  default  of  payment. — "  And  it  is 
ordered  that  the  Deft  A.  do  get  in  the  mortgage  debt  of  £400  (also 
specifically  bequeathed)  in  the  said  certificate  mentioned,  and  within 
fourteen  days  after  the  receipt  thereof  lodge  the  amount  to  be  received 


1548  Administration  of  Estates,     [chap.  xliv. 

by  him  for  principal  in  Court,  as  directed  in  Lodgment  Schedule  II. 
hereto."  [Add  Schedules.] — See  Chaplin  v.  Aishton,  V.-C.  M.  at 
Chambers,  16  June,  1877,  A.  1780. 

7.  Inquiry  what  comprised  in  Specific  Bequest  of  Business. 

"  An  inquiry  what  property  is  comprised  under  the  specific  bequest 
in  the  testator's  will  contained  to  the  Deft  P.  of  the  testator's  business 
of  an  engineer,  and  the  stock,  credits,  assets,  and  efiects  thereof,  and 
what  were  at  the  testator's  death  the  liabilities  thereof,  and  whether 
any  and  which  of  them  have  been  paid,  and  if  so,  by  whom  and  out 
of  what  iands."— Peak  v.  Hilton,  M.  R.,  10  March,  1866,  B.  596. 

8.  Inquiry  as  to  Specific  Effects,  distinguishing  Domestic  from 

Trade. 

"  An  inquiry  which  of  the  particulars  comprised  in  the  specific 
bequest  of  all  the  testator's  household  goods,  furniture,  jewels,  plate, 
books,  linen,  and  apparel  to  M.,  the  testator  was  possessed  of  at  the 
time  of  his  death,  either  for  his  own  domestic  or  personal  use,  or  in 
the  way  of  trade,  or  as  merchandise,  distinguishing  the  same ;  And 
Declare,  that  such  parts  thereof  as  were  for  the  testator's  own  domestic 
or  personal  use  pass  by  the  said  bequest  to  M. ;  And  it  is  ordered  that 
the  same  be  delivered  to  S.,  and  M.,  his  wife  ;  And  Declare,  that  the 
rest  of  the  said  household  goods  &c.  belong  to  the  residue  of  the 
testator's  estate." — See  Le  Farrant  v.  Spencer,  1  Ves.  97  ;  followed  in 
Manning  v.  Purcell,  L.  JJ.,  6  Feb.  1854,  B.  491 ;  7  D.  M.  &  G.  55. 

9.  Inquiry  as  to  a  Specific  Devise,  and  whether  accepted. 

"  An  inquiry  of  what  particulars  the  property  comprised  in  the 
specific  devise  in  the  testator's  will  contained  to  the  Pit  H.  during  his 
life  consists,  and  whether  such  devise  has  been,  or  is,  accepted  by 
idm."— Green  v.  Britten,  V.-C.  B.,  21  Dec.  1872,  A.  2510 ;  S.  C,  42 
L.  J.  Ch.  187;  27  L.  T.  811. 


10.  Inquiry  as  to  Plate — Any  lost  to  be  valued. 

"  An  inquiry  of  what  particulars  the  plate  mentioned  in  the  inden- 
ture of  settlement,  dated  &c.,  consisted  at  the  date  of  such  settlement, 
and  whether  any  articles  thereof  have  been  sold  or  lost ;  and  if  so, 
what  would  have  been  the  value  of  any  such  articles  at  the  death  of 
the  testator,  if  the  same  had  not  been  so  sold  or  lost." — Cardigan  v. 
Gurzon-Howe,  M.  R.,  8  March,  1870,  A.  639. 

For  declarations  that  a  brougham  did  not  pass  as  household  furniture,  see 
Hawes  v.  Prior,  M.  R.,  8  Nov.  1875,  A.  1713  ;  S.  G.,  Form  22,  inf.  p.  1552  ; 
and  that  plate  passed  as  household  goods,  LiUiott  v.  Compton,  L.  C,  28 
June,  1709,  B.  423. 
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11.  Inquiry  as  to  Stock  meant. 

"  An  inquiry  whether  the  testatrix  had  standing  in  her  name  in  the 
books  of  the  Bank  of  England  at  the  time  of  makmg  her  will,  and  of 
her  death,  £1000  (£5  p.  c.)  anns  ;  And  in  case  she  had  not  such  anns 
standing  in  her  name  at  the  respective  times  aforesaid,  then  what  anns 
or  stock  the  testatrix  had  standing  in  her  name  in  the  said  books  at 
the  time  of  the  making  of  her  will,  and  of  her  death  ;  and  what  anns 
or  stock  were  meant  by  the  testatrix  by  the  description  in  the  will  of 
£1000  (£5  p.  c.)  stock."— Fardy  v.  Musto,  V.-C,  17  June,  1823,  A. 
2268. 

12.  Direction  for  Delivery  of  Specific  Bequests. 

"  And  it  is  ordered  that  the  Pit  and  the  Deft  (exors)  do  deliver  over 
to  the  respective  legatees  the  specific  legacies  given  by  the  said  wUl, 
or  the  proceeds  of  such  of  them  as  have  been  sold,  after  deducting  the 
legacy  duty  payable  in  respect  thereof." — Sellon  v.  Watts,  V.-C.  K., 
1861,  B.  1875;  S.  C,  9  W.  E.  847  ;  28  Beav.  579. 

13.  Executors  to  Assign  specifically  hequeathed  Leaseholds. 

"  Declabe  that  the  leasehold  premises  &c.,  in  the  statement  of 
claim  mentioned,  are  now  vested  in  the  Defts,  or  some  of  them,  in 
trust  for  the  Pit,  as  legatee  under  the  will  of  the  testator  ;  And  Order 
that  the  Defts  do  assign  to  the  Pit  the  said  leasehold  premises,  for  the 
residue  of  the  term  now  subsisting,  free  from  the  mortgage  in  the 
pleadings  mentioned." — Defts  to  pay  costs. — Rendall  v.  Gardner,  Fry, 
J.,  30  May,  1877,  B.  1042. 

14.  Inventory  to  be  made  of  Specific  Effects  given  to  Widow  for  Life. 

"  Order  that  an  inventory  be  made  in  duplicate  of  the  household 
furniture,  implements  of  &c.,  household  plate,  linen,  and  china, 
belonging  to  the  testator  at  the  time  of  his  death,  given  by  him  to  the 
Deft  for  her  life,  in  case  she  should  so  long  continue  his  widow  ;  And 
it  is  ordered  that  one  part  thereof,  to  be  signed  by  the  Deft,  be  de- 
posited with  — ;  And  it  is  ordered  that  the  other  part  thereof,  to  be 
signed  by  the  Pit,  be  deposited  in  the  Central  Office,  for  the  benefit  of 
the  parties  interested  in  the  said  eSects  ;  And  in  case  of  the  death  or 
marriage  of  the  said  Deft,  liberty  to  any  person  interested  therein  to 
apply."— See  Waddington  v.  W.,  M.  R.,  7  March,  1799,  B.  621. 

For  like  direction,  with  previous  inquiry  as  to  what  the  effects  consisted 
of,  see  Portm  v.  Street,  V.-C.  K.,  24  Feb.  185S,  B.  486  ;  with  inquiry  what 
effects  were  necessary  for  the  use  of  the  widow  Sayment  v.  R.,  V.-C.  W., 
4  May,  1872,  B.  1451. 

In  an  intestacy  where  the  next  of  kin  were  infants,  both  parts  were 
signed  by  the  admors,  and  one  retained  by  them,  and  the  other  deposited  : 
Warde  v.  Aldam,  M.  R.  at  Chambers,  13  March,  1875. 
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15.  LiJce  Direction — Heirlooms. 

"  And  it  is  ordered  that  an  inventory  be  taken  of  the  several 
specific  things  mentioned  in  the  testator's  will,  and  thereby  directed 
to  go  as  heirlooms  with  his  estate  at  W. ;  And  it  is  ordered  that  two 
parts  be  made  thereof,  and  be  signed  by  the  Deft  T. ;  And  it  is  ordered 
that  one  part  thereof  be  kept  by  him,  and  the  other  part  deposited  in 
the  Central  OfiSce,  for  the  benefit  of  the  persons  interested  therein  ; 
And  it  is  ordered  that  the  said  specific  things  be  considered  as  heir- 
looms, and  be  from  time  to  time  enjoyed  by  the  person  who  shall  be 
in  possession  of  the  testator's  estate  at  W.,  so  far  as  the  same  may  by 
the  rules  of  Law  and  Equity  be  so  limited." — Davies  v.  Topp,  M.  E., 
25  Feb.  1780,  A.  228  ;  1  Bro.  C.  C.  525. 


16.  Heirlooms — Gift  of,  declared  Void  for  Uncertainty. 

Declare  that  so  much  of  the  will  of  the  above-named  testator  A.  B., 
whereby  the  chattels  and  things  in  the  said  will  mentioned  are  be- 
queathed as  heirlooms  upon  trust,  so  that  no  person  shall  acquire  an 
absolute  interest  in  the  same  till  the  expiration  of  twenty-one  years 
after  the  decease  of  all  such  persons  as  shall  be  in  existence  at  the 
time  of  the  testator's  death,  and  afterwards  attain  the  title  of  "  Ex- 
mouth,"  is  inoperative  for  uncertainty,  and  the  Pit  is  absolutely 
entitled  to  the  chattels  and  things  bequeathed  as  heirlooms  under 
the  said  wUl. — Viscount  Exmouth  v.  Praed,  Fry,  J.,  3  March,  1883,  A. 
346  ;  S.  C,  23  Ch.  D.  158. 


17.  Executory  Trust  of  Jewels  bequeathed  as  Heirlooms. 

"  Declare  that  a  good  executory  trust  was  created  by  the  wiU  of 
the  testatrix  of  the  jewels  and  jewellery  therein  respectively  be- 
queathed as  heirlooms,  and  that  such  trust  ought  to  have  been 
executed  by  the  late  S.,  and  that  E.,  the  executrix  of  the  said  S.,  is 
now  bound  to  execute  such  trust ;  And  Declare  that  under  such  trust 
the  said  S.  was  entitled  to  the  enjoyment  of  such  jewels  and  jewellery 
during  his  life,  and  that  the  Pit  is  entitled  to  them  during  his  life,  and 
that  upon  the  death  of  the  Pit  such  jewels  and  jewellery  will  be  held 
in  trust  for  the  eldest  son  of  the  Pit,  if  living  at  the  decease  of  the  Pit, 
the  same  to  become  a  vested  interest  in  such  son  when  he  shall  attain 
the  age  of  twenty-one  years  ;  but  if  he  shall  die  in  the  lifetime  of  the 
Pit,  or  after  the  decease  of  the  Pit,  under  that  age,  leaving  an  eldest 
son  born  before  the  Pit's  decease,  then  in  trust  for  such  last-mentioned 
son,  to  be  a  vested  interest  when  he  shall  attain  the  age  of  twenty-one 
years,  and  in  case  the  said  jewels  and  jewellery  shall  not  become 
absolutely  vested  in  any  person  under  the  limitations  aforesaid,  then 
subject  to  the  life  interest  of  the  Pit  in  trust  for  the  said  S.  absolutely." 
—Shelley  v.  S.,  V.-C.  W.,  29  Feb.  1868,  B.  980  ;  S.  C,  6  Eq.  540. 
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18.  Legatee  not  entitled  to  accent  Part  only. 

"  Declare  that  the  Pit  H.  could  not  accept  one  portion  of  the 
bequest  of  &c.,  in  the  said  certificate  mentioned,  without  accepting  the 
other  portions. — Declaration  that  Pit  is  liable  to  pay  £ — ,  the  amount 
expended  by  the  trustees  on  the  park,  and  that  he  is  entitled  to  the 
rents."— GVeew  v.  Britten,  V.-C.  B.,  21  Dec.  1872,  A.  2510  ;  *S.  C,  42 
L.  J.  Ch.  187;  27  L.  T.  811. 

19.  Declaration  that  Legacy  not  heing  specific  was  not  adeemed. 

"  Declare  that  the  legacy  of  £ —  by  the  will  of  &c.,  bequeathed  in 
favour  of  the  Pits  for  the  respective  interests  therein  in  the  said  will 
mentioned  was  a  demonstrative  legacy,  and  was  not  adeemed  ;  and 
that  the  same  is  payable  out  of  the  money  laid  out  at  interest, 
invested  in  the  funds,  or  otherwise  secured  at  her  death." — Mytton  v. 
M.,  V.-C.  M.,  8  June,  1875,  B.  1374  ;  S.  C,  19  Eq.  30. 

20.  Demonstrative  Legacies  to  he  paid  out  of  the  Fund  provided,  and 
the  Balance  out  of  the  General  Estate — Abatement — A  Gift  to 
each  of  the  "  Eight  Children  "  of  A.,  held  a  Gift  to  each  of  Nine. 

"  Declare  that  each  of  the  nine  children  of  the  Pit  S.,  named  in 
&c.,  instead  of  only  eight  as  mentioned  in  the  testator's  will,  is  entitled 
to  the  legacy  of  £100  with  interest  thereon  at  the  rate  of  £4  p.  c.  per 
ann.  from  the  28th  Nov.  1860,  being  the  expiration  of  one  year  from 
the  testator's  decease,  and  also  that  the  Pit  S.  is  entitled  to  the 
legacy  of  £500  with  like  interest  out  of  the  produce  of  such  of  the  L. 
&  Y.  Ey.  stock  as  shall  remain  after  providing  the  aforesaid  £2500 
stock  for  the  purposes  of  the  Deft  W.'s  settlement  as  aforesaid  ; 
And  order  that  the  Pit  and  Deft,  the  said  (eocors),  after  deducting 
legacy  duty,  do  pay  the  same  thereout  accordingly ;  And,  in  case 
such  stock  shall  not  be  sufficient  to  pay  the  whole  of  the  said  legacies, 
it  is  ordered  that  the  same  be  paid  rateably  thereout  so  far  as  the  same 
will  extend  ;  And  it  is  ordered  that  the  balance,  if  any,  of  such  legacies 
be  paid  rateably  with  the  general  (pecuniary)  legacies  hereinafter 
directed  to  be  paid  out  of  the  testator's  general  estate  ;  And  the  Pit 
and  Deft  by  their  counsel  admitting  that  the  testator's  estate  is  not 
sufficient  to  enable  payment  to  be  made  in  full  of  the  several  legacies 
given  by  the  testator.  It  is  ordered  that  the  residue  of  the  testator's 
estate  after  such  payment  and  transfer  as  aforesaid  be  applied 
rateably  in  payment  of  the  legacies  given  by  the  testator's  will  for 
which  no  specific  fund  has  been  appropriated,  together  with  interest 
thereon  at  the  rate  and  from  the  time  aforesaid,  and  any  balance  of  the 
aforesaid  legacies  for  which  the  funds  respectively  appropriated  are 
insufficient ;  And  it  is  ordered  that  the  Pit  and  Deft  do  pay  and  deduct 
the  legacy  duty  payable  in  respect  of  such  legacies  or  the  amounts 
apportioned  in  respect  thereof  respectively  and  pay  the  amounts 
VOL.  II.  5  a 
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thereof,  and  then,  subject  as  hereinafter  mentioned,  pay  or  apply  the 
amounts  apportioned  in  respect  of  such  legacies  to  or  for  the  benefit 
of  the  persons  respectively  entitled  thereto,  amoimts  of  dividends  if 
any  to  be  certified.  But  the  exors  are  to  retain  any  of  such  sums 
which  shall  be  payable  to  legatees  who  are  or  appear  to  be  indebted  to 
the  testator's  estate  imtil  further  order." — Sellon  v.  Waits,  V.-C.  K., 
19  Aug.  1861,  B.  1875  ;  S.  C,  28  Beav.  579  ;  9  W.  R.  847. 

21.  Donatio  Mortis  Gausu. 

Declare  that  the  deposit  note  of  the  L.  &  W.  Bank,  dated  &c., 
deposited  with  the  said  bank  by  the  testator  D.,  and  the  interest 
accrued  thereon,  were  effectually  given  by  the  testator  to  the  Deft  N. 
as  a  donatio  mortis  causa. — Defts  to  pay  Pit's  costs. — Re  Dillon,  Buffin 
V.  Duffin,  Kekewich,  J.,  5  Dec.  1889,  A.  1676  ;  S.  C,  Court  of  Appeal, 
14  Feb.  1890,  44  Ch.  D.  76. 

22.  Donatio  Mortis  Causa — Secret  Trust. 

"  Declare  that  there  was  a  valid  and  binding  donatio  mortis  causa 
by  the  testatrix  of  the  £264  15s.  8d.  cash,  and  of  the  three  certificates 
each  for  1000  gulden  Dutch  2J  p.  c.  Government  stock,  and  of  the 
jewellery  in  the  pleadings  respectively  mentioned,  and  that  the  same 
did  not  form  part  of  the  personal  estate  of  the  testatrix  at  the  time  of 
her  death  ;  And  order  that  the  Pits  {the  exors)  do  pay  the  said  cash 
and  deliver  up  the  said  three  certificates  to  the  Deft  S.,  so  far  as 
regards  the  said  certificates,  as  trustees  for  the  persons  named  on  the 
envelopes  mentioned  in  the  answer  of  the  Defts." — ^And  the  Pits  by 
their  counsel  submitting  to  account. — Usual  admon  accounts  [Form  2, 
p.  1411].— i^awes  v.  Prior,  M.  R.,  8  Nov.  1875,  A.  1713. 

NOTES. 
SPECIFIC  AND  DEMONSTRATIVE  BEQUESTS, 

For  a  definition  of  a  specific  legacy,  see  Sobertson  v.  Broadbent,  8  App.  Ca. 
812  ;  Wms.  Exors.  911  et  seq. 

Though  a  legacy  of  a  given  sum  of  consols  remains  unsatisfied  by  reason 
of  an  admon  suit,  and  consols  rise,  the  amount  must  still  be  purchased : 
Auther  v.  A.,  13  Sim.  439 ;  and  in  Hyde  v.  Neate,  15  Sim.  558,  where  a 
debtor  claiming  the  debt  as  a  legacy  had  to  pay  the  amount  into  Court, 
and  it  was  invested ;  afterwards,  his  claim  having  succeeded,  he  had  to 
bear  the  loss  from  a  fall ;  and  see  Taylor  v.  Waters,  1  My.  &  C.  266 ;  Ee 
Smith,  9  Beav.  342. 

Stock  ordered  to  be,  but  not  purchased,  did  not  pass  under  a  bequest 
of  all  stock :  Thomas  v.  T.,  27  Beav.  537  ;  29  L.  J.  Ch.  281. 

A  feme  coverts  debts  were  payable  out  of  a  fund  she  had  power  to  appoint, 
before  a  specific  legacy  of  separate  savings :  Laing  v.  Cowan,  24  Beav.  112. 

As  to  the  power  of  exors  to  transfer  specific  bequests  of  stock,  see  8  &  9 
V.  c.  97. 

Under  a  gift  of  "  two  houses  in  K.  street,"  where  the  testator  had  three 
such  houses,  the  legatee  was  entitled  to  elect  which  two  he  would  take 
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Tapley  v.  Eagleton,  12  Ch.  D.  683 ;   and  see  Be  Cheadle,  Bishop  v.  Holt, 
[1900]2Ch.  620,  C.  A. 

Where  it  ia  impossible  to  ascertain  which  of  several  properties  of  the 
testator  is  intended  to  pass,  the  gift  must  fail  for  uncertainty :  Asten  v. 
A.,  [1894]  3  Ch.  260  ;  and  see  Be  Cheadle,  Bishop  v.  Holt,  [1900]  2  Ch.  620, 
C.A. 

A  devise  of  freehold  houses  will  not  carry  a  house  subsequently  sold  and 
reoonveyed  to  the  testator  by  way  of  mortgage :  Be  Clowes,  [1893]  1  Ch. 
214,  C.  A. 

Where  a  testatrix  had  no  real  estate  but  was  entitled  to  a  moiety  of 
moneys  to  arise  from  the  sale  of  unsold  real  estate,  and  received  a  moiety 
of  the  rents  and  profits  thereof,  her  interest  therein  passed  under  a  devise 
of  her  real  estate :  Be  Olossington,  [1906]  2  Ch.  305. 

A  speoifio  devise  of  two  houses  of  which  testatrix  was  in  possession  as 
mortgagee  was  held  to  pass  the  mortgage  debt :  Be  Garter,  Dodds  v. 
Pearson,  [1900]  1  Ch.  801. 

Leaseholds  specifically  bequeathed  vest  absolutely  upon  the  exor's 
assent  without  any  deed  of  assignment :  Be  Culverhouse,  [1896]  2  Ch.  251. 

As  to  renewing  the  term  after  a  specific  bequest  of  a  lease,  see  1  Jarm. 
W.  405. 

A  gift  of  a  testator's  plate  to  trustees  upon  trust  to  permit  his  widow  to 
have  and  appropriate  absolutely  to  herseK  such  parts  thereof  as  she  should 
signify  in  writing  her  desire  to  possess,  was  a  gift  of  the  whole  of  the  plate  : 
Arthur  v.  Mackinnon,  11  Ch.  D.  385. 

As  to  distribution  of  specific  articles  by  exors  under  a  discretionary 
direction,  see  Davis  v.  D.,  1  H.  &  M.  255. 

A  recital  of  indebtedness,  though  accompanied  by  a  direction  to  pay,  will 
not  per  se  operate  as  a  gift,  but  it  may  do  so  if  aided  by  surrounding  cir- 
cumstances: Be  Bowe,  Pike  v.  Hanlyn,  [1898]  1  Ch.  153,  C.  A. 

A  bequest  of  money  to  be  laid  out  in  planting  trees  on  an  estate  of  which 
the  testator  was  tenant  for  life  must  be  taken  to  be  for  the  benefit  of  those 
entitled  to  the  estate :  Be  Bowes,  E.  Strathmore  v.  Vane,  [1896]  1  Ch. 
507. 

Leaseholds  given  to  femes  covert  and  infants  were  sold  as  a  damnosa  Gift  cum 
hoereditas,  and  a  tenant  for  life  who  had  declined  the  property  in  specie  onere. 
was  nevertheless  entitled  to  the  income  of  the  purchase-money :  Lonsdale 
V.  Berchtoldt,  3  K.  &  J.  185. 

A  legatee  of  a  damnose  leasehold  and  an  armuity  could  not  take  the 
annuity  and  reject  the  lease  :  Talbot  v.  E.  Badnor,  3  My.  &  K.  254  ;  nor 
can  one  part  of  a  bequest  be  taken  without  the  other :  Green  v.  Britten, 
42  L.  J.  Ch.  187  ;  27  L.  T.  811  ;  Form  18,  sup.  p.  1551  ;  Guthrie  v.  Walrmid, 
22  Ch.  D.  573  ;  Be  Hotchkys,  Freke  v.  Calmady,  32  Ch.  D.  408,  C.  A.  ;  and 
see  Messenger  v.  Andrews,  4  Buss.  478 ;  and  a  tenant  for  life  of  estates 
settled  by  will  is  bound  to  keep  down  interest  on  charges  on  the  several 
parts  of  the  estate  out  of  the  income  of  the  whole :  Frewen  v.  Law  Life 
Assurance  Soc,  [1896]  2  Ch.  511,  observing  upon  Syer  v.  Gladstone,  30  Ch. 
D.  614  ;  Honywood  v.  H.,  [1902]  I  Ch.  347 ;  and  since  Locke  King's  Act  a 
collective  devise  of  lands  of  any  tenure  to  the  same  set  of  persons  prima 
facie  throws  the  aggregate  charges  on  to  the  whole  of  the  lands  in  exonera- 
tion of  the  testator's  personal  estate  :  Be  Baron  Kensington,  [1902]  1  Ch. 
203.  But  in  general  a  legatee  may  take  one  gift  and  reject  another :  1 
Jarm.  W.  556;  Moffett  v.  Bates,  3  Sm.  &  G.  468,  et  sup.  p.  1465;  Be 
Hotchkys,  sup.  ;  Syer  v.  Gladstone,  30  Ch.  D.  614  ;  and  it  is  a  question  of 
intent  on  the  whole  wiU  :  Warren  v.  Budall,  1  J.  &  H.  1,  10  ;  6  Jur.  N.  S. 
395  ;  and  where  successive  interests  are  given  with  a  condition  imposed — 
e.g.,  to  repair — a  devisee  who  accepts  the  estate  comes  under  a  personal 
liability  capable  of  being  enforced  in  equity  :  Be  Williames,  Andrews  v. 
W.,  52  L.  T.  41  ;   54  L.  T.  105. 

A  trust  for  payment  of  "  debts  "  does  not  operate  to  relieve  the  residuary 
legatee  from  a  liability  in  respect  of  worthless  leaseholds  forming  part  of  the 
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residue  :  Hawkins  v.  //.,  13  Oh.  D.  470,  C.  A.  ;  but  a  legatee  who  accepts  d 
bequest  which  is  expressed  to  be  "  subject  to  the  testator's  debts,  funeral 
and  testamentary  expenses,"  does  not  thereby  become  personally  liable  to 
pay  the  debts,  &o. :  Be  Cowley,  Soueh  v.  C,  53  L.  T.  494. 

An  authority  to  exors  to  sell  testator's  business  to  A.,  on  his  giving  his 
bond  for  the  purchase-money,  became,  on  A.'s  election  to  take  it,  a  specific 
bequest  subject  to  the  bond  being  given :  Fryer  v.  Ward,  11  W.  R.  104 ;  9 
Jur.  N.  S.  164  ;  32  L.  J.  Ch.  433. 

A  residuary  gift  may  contain  a  specific  bequest  as  to  part :  Mills  v. 
Brown,  21  Beav.  1  ;  Me  Fleetwood,  Sidgreaves  v.  Brewer,  15  Ch.  D.  594  ; 
but  see  Re  Tootal,  Hankin  v.  Kilburn,  2  Ch.  D.  628  ;  and  see  Re  Maddoch, 
[1902]  2  Ch.  220,  where  for  the  purposes  of  admon  a  trust  of  a  specified  part 
of  the  residue  was  held  to  stand  in  the  same  position  as  a  specific  bequest 
of  that  part. 

Sect.  24  of  the  Wills  Act,  providing  that  the  will  shall  speak  from  the 
death,  does  not  conclude  any  question  as  to  whether  particular  property 
passes  by  a  specific  or  residuary  devise :  Re  Portal  and  Lamb,  30  Ch.  D.  50, 
C.  A. ;  and  see  Re  GilUns,  [1909]  1  Ch.  345,  explaining  Re  Portal  and  Lamb, 
sup. 

As  to  the  application  of  this  section  to  specific  bequests,  see  Re  Slater, 
[1906]  2  Ch.  480. 

A  gift  of  the  whole  personalty,  "  together  with  "  specified  articles,  is  not 
specific  :  Fairer  v.  Park,  3  Ch.  D.  309  ;  nor  is  a  gift  of  "  all  I  have  power 
over,  namely,"  certain  specified  articles :  Re  George,  King  v.  0.,  4  Ch.  D, 
435  ;  6  Ch.  D.  627,  C.  A. 

And  a  general  gift  of  personal  estate  is  not  specific  because  certain  pro- 
perty specifically  described  {e.g.,  money,  or  securities  for  money)  is  excepted 
Irom  it :  Robertson  v.  Broadbent,  8  App.  Ca.  812 ;  8.  C,  20  Ch.  D.  676, 
C.  A.  (nom.  Be  Ovey,  Broadbent  v.  Barrow). 

A  gift  with  an  exception  of  certain  legacies  is  none  the  less  residuary  : 
Blight  V.  Hartnoll,  23  Ch.  D.  218,  C.  A. ;  Robertson  v.  Broadbent,  8  App.  Ca. 
812;  and  see  iJe  Jlfargreite,  1906,  W.  N.  44  ;  and  as  to  intestacy  in  respect  of 
property  excepted  from  the  residue  and  not  efifectuaUy  disposed  of  by  the 
will :  Re  Sinclair,  1903,  W.  N.  113. 

The  expression  "  residuary  legatee  "  will  not,  proprio  vigore,  extend  to 
real  estate :  Gethin  v.  Allen,  23  L.  R.  Ir.  236  ;  Re  Gibbs,  [1907]  1  Ch. 
465. 

The  general  residue  has  been  held  to  pass  under  a  gift  of  "the  whole 
residue  of  money,  except  such  things  as  after  mentioned :  "  /»  the  goods  of 
White,  7  P.  D.  68  ; 

—  "  The  money  of  which  I  am  possessed :  "  i?e  Cadogan,  C.  v.  Palagi,  25 
Ch.  D.  154 ; 

—  "All  personal  estate  and  effects,"  &c.,  "which  should  not  consist  of 
money,  or  securities  for  money :  "  Robertson  v.  Broadbent,  8  App.  Ca.  812  ; 

—  "  All  the  rest  of  my  money  "  after  a  specific  legacy :  Re  Bramley, 
[1902]  P.  106. 

—  Secus,  "  such  money,  stocks,  funds,  or  other  securities  not  hereafter 
specially  devised,  as  I  may  die  possessed  of  :  "  In  the  goods  of  Aston,  6  P.  D. 
204. 

An  erroneous  recital  that  the  testatrix  has  settled  property  on  A.  wiU  not 
prevent  it  from  passing  to  X.  as  residue :  Re  Bagot,  Paton  v.  Ormerod, 
[1893]  3  Ch.  348,  C.  A. 

Por  a  case  in  which  works  of  art  specifically  bequeathed  to  persons 
predeceasing  the  testator  were  held  to  pass  as  particular  residue  and  not 
as  general  residue,  see  McKay  v.  M.,  [1900]  1 1.  R.  213. 

A  devise  of  all  other  freeholds  is  a  good  "  residuary  devise  "  within  sect.  25 
of  the  Wills  Act  {IV.  c.  26) :  Re  Mason,  Ogden  v.  M.,  [1901]  1  Ch.  619,  C.  A. ; 
[1903]  A.  C.  1. 

A  gift  of  a  specific  sum,  part  of  a  larger  sum,  of  consols  "  or  a  sum 
equal  thereto,"  was  held  specific,  and  was  adeemed  by  the  sale  of  the 
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consols :  Oliver  v.  0.,  11  Eq.  506 ;  but  see  Bmnpus  v.  B.,  1874,  W.  N.  19  ; 
29  L.  T.  800.  The  rule  is  that  a  legacy  of  stock  out  of  stock  is  specific, 
but  a  money  legacy  out  of  stock  is  demonstrative :  Mullins  v.  Smith, 
1  Dr.  &  S.  204 ;  Davies  v.  Fowler,  43  L.  J.  Ch.  90 ;  but  see  Collyer  v. 
Ashbumer,  2  D.  &  S.  404. 

A  gift  of  "  the  sum  of  £3000  invested  in,"  &o.,  is  demonstrative :  Myiton 
V.  M.,  19  Eq.  30 ;  Form  19,  sup.  p.  1551 ;  but  see  Be  Pratt,  P.  v.  P., 
[1894]  1  Ch.  491,  where  a  legacy  of  "  £800  invested  in  2^  consols  "  was  held 
specific  and  not  demonstrative. 

A  pecuniary  bequest  to  be  paid  out  of  a  sum  of  which  testatrix  was  only 
tenant  for  life,  was  demonstrative :   Cunliffe  v.  C,  23  W.  R.  724. 

Demonstrative  legacies,  if  the  fund  fails,  are  payable  from  the  general 
assets,  and  do  not  abate  with  general  legacies  if  the  assets  are  deficient : 
Tempest  v.T.,1  D.  M.  &  G.  473  ;  except  as  to  the  surplus  after  exhaust- 
ing the  special  fund :  Sellon  v.  Watts,  9  W.  R.  847,  Form  20,  sup.  p. 
1551. 

A    direction   to    pay   debts,   including    "  £300    owing  by  me  to    my  Property 
daughter,"  to  whom  only  £150  was  due,  did  not  entitle  her  to  more  than  passing  by 
the  £150  :    Wilson  v.  Morley,  5  Ch.  D.  776.  gift ;  par- 

A  gift  of  "  the  interest  of  £4500  money  in  the  funds  "  was  a  specific  ticular  ex- 
legacy  of  a  sum  of  about  £4000  consols :   Page  v.    Young,  19   Eq.  501.  pressions. 
So,  also,  a  gift  of  "  aU  those  my  7000  dollars :  "  Palin  v.  Brooks,  48  L.  J.  Ch. 
191  ;  26  W.  R.  876. 

The  word  "  effects,"  aided  by  a  special  context,  may  carry  real  estate 
Hall  V.  H.,  [1891]  3  Ch.  389. 

"  All  estates  and  effects  "  in  Mauritius  carried  debts  due  from  debtors  in 
Mauritius  :   Chithrie  v.  Walrond,  22  Ch.  D.  573. 

As  to  "household  effects,"  see  i?ejBo«rae,B.  v.  Brandreth,  58  L.  T.  537  ; 
"furniture,  goods,  and  chattels,"  Manton  v.  Tabois,  30  Ch.  D.  92; 
"  furniture  and  other  personal  effects  "  at  the  R.  Hotel  (which  the  testator 
kept).  Be  Seton-Smith,  [1902]  1  Ch.  717. 

For  eases  as  to  what  passes  under  a  bequest  of  goods,  &c. ,  "  in  and  about  " 
a  house,  &c.,  see  Wms.  Exors.  1068  ;  Bawlinson  v.  B.,  3  Ch.  D.  302  ;  Lane 
v.  Sewell,  43  L.  J.  Ch.  378  ;  Theobald,  168, 207. 

As  to  the  meaning  to  be  attributed  to  the  expression  "  property  not 
actually  producing  income,"  see  Be  Hubbuck,  Hart  v.  Stone,  [1896]  1  Ch. 
754,  C.  A. 

My  "  desk  and  its  contents  "  passed  promissory  notes  and  other  choses 
in  action :  but  a  key  found  in  the  desk  did  not  confer  any  title  on  the 
legatee  to  the  contents  of  the  box  to  which  the  key  belonged :  Be  Bobson, 
B.  V.  Hamilton,  [1891]  2  Ch.  559,  explaining  Be  Prater,  Desinge  v.  Beare, 
37  Ch.  D.  481,  C.  A. 

"  Money  "  was  held  to  pass  all  stocks  and  investments  for  money,  but 
not  general  residue  :  Hart  v.  Fernandez,  52  L.  T.  217  ;  secus,  "  the  money 
of  which  I  am  possessed :  "  Be  Cadogan,  C.  v.  Palagi,  26  Ch.  C.  154  ;  but 
see  Be  Greaves'  Settlement,  23  Ch.  D.  313 ;  and  see  Be  Egan,  [1899]  1  Ch. 
688,  where  "  money  which  may  be  in  my  possession  "  was  held  to  pass  a 
reversionary  interest  in  personalty. 

"  Money  on  deposit "  subject  to  more  than  twenty-four  hours'  notice 
of  withdrawal  does  not  pass  under  a  bequest  of  "ready  money:  "  Be 
Price,  [1905]  2  Ch.  65 ;  nor  in  the  absence  of  special  indication  under  a 
bequest  of  "  pecuniary  investments: "  8.  C.  But  such  monies  will  pass  on 
a  bequest  of  "  monies  owing  to  me  at  the  time  of  my  decease :  "  Be 
Derbyshire,  [1906]  1  Ch.  136. 

A  gift  of  "  securities  for  money  "  will  not,  in  the  absence  of  a  clear 
context,  carry  shares :  McDonnell  v.  Morrow,  23  L.  R.  Ir.  591  ;  but 
included  money  due  to  a  testator  in  respect  of  which  he  had  a  vendor's  lien : 
Callow  V.  C,  42  Ch.  D.  560,  doubting  Goold  v.  Teague,  7  W.  R.  84  ;  5  Jur. 
N.  S.  116  ;  and  consols,  promissory  notes,  and  railway  debenture  stock  : 
Be  Beavan,  B.  v.  B,,  63  L,  T,  245  ;  and  a  bequest  of  securities,  except  "  real. 
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securities,"  carried  mortgages  of  turnpike-road  tolls  and  tolls  with  toll- 
houses :  Cavendish  v.  C,  30  Ch.  D.  227,  C.  A. ;  but  for  cases  where  in  the 
context  "securities"  was  read  as  "investments"  and  included  shares 
in  railway  and  other  companies,  see  Be  Rayner,  [1904]  1  Ch.  176  ;  Re  Oent 
and  Eason,  [1905]  1  Ch.  386  ;  and  seeiJe  Tapp  and  London  Dock  Co.,  1905, 
W.  N.  85. 

"  Shares  "  will  not  carry  debenture  stock :  Re  Rodman,  B.  v.  B.,  [1891] 

3  Ch.  135  ;  but  a  gift  of  shares  in  two  specified  railway  cos.  was  held  to  pass 
debenture  stock  in  each,  the  testatrix  having  no  shares :  Re  Weeding, 
Armstrong  v.  Wilhin,  [1896]  2  Ch.  364  ;  and  a  gift  of  "  debenture  stock  or 
shares  "  in  a  specified  co.  was  held  to  pass  debentures :  Re  Nottage,  Jones  v. 
Palmer,  [1895]  2  Ch.  657,  C.  A.  (and  to  be  specific,  there  being  a  reference 
to  the  continuance  of  them  in  their  present  state  of  investment :  S.  C.) ; 
and  a  gift  "  all  my  debentures  and  preferred  and  deferred  stock  "  in  a 
specified  CO.  passed  debenture  stock  as  well  as  debentures  and  preferred  and 
deferred  stock :  Re  Herring,  [1908]  2  Ch.  493 ;  and  a  gift  of  testator's 
share  in  a  partnership  carried  a  debt  due  to  him  from  the  firm :  Re  Beard, 
Simpson  v.  B.,  57  L.  J.  Ch.  887. 

As  to  the  effect  of  a  gift  of  "  stock  standing  in  my  name,"  see  Be  ParroU, 
P.  V.  P.,  53  L.  T.  12. 

As  to  gift  of  personal  estate  in  the  United  Kingdom  where  testator 
owned  shares  and  bonds  in  foreign  cos.  having  offices  in  London,  see 
Re  Clarh,  [1904]  1  Ch.  294. 

A  gift  of  "  farming  stock  "  passed  growing  crops :  Re  Roose,  Evans  v. 
Williamson,  17  Ch.  D.  696. 

"  Real  estates  "  did  not  pass  leaseholds  for  years :  Butler  v.  B.,  28  Ch. 
D.  66.  But  where  the  testator  died  entitled  to  the  fee  simple  of  real  estate 
subject  to  a  term  and  also  to  a  sub-lease  of  it  for  the  term  less  two  days 
outstanding  in  a  mortgagee,  it  was  held  that  all  his  interest  passed  under  a 
devise  of  "all  my  real  estate:"  Re  Ouyton  and  Rosenberg,  [1901]  2  Ch. 
591. 

Under  a  devise  of  a  freehold  estate  which  was  afterwards  sold  by  the 
testator,  who  took  a  mortgage  on  it  for  part  of  the  purchase-money,  nothing 
passed  to  the  devisee  :  Re  Clowes,  [1893]  1  Ch.  214. 

A  devise  of  lands  in  a  particular  county  will  not  pass  money  which  is 
liable  to  be  laid  out  in  land  in  any  county  :  Re  Duke  of  Cleveland's  Settled 
Estates,  [1893]  3  Ch.  244,  C.  A. 

An  appointment  of  real  estate  among  children  did  not  carry  premiums 
paid  by  lessees  in  consideration  of  leases  granted  by  the  appointor  as  tenant 
for  life  under  a  power  in  the  settlement :  Beddington  v.  Baumann,  [1903] 
A.  C.  13. 

A  gift  of  the  lease  of  the  house  in  which  testator  should  be  Uving  at  his 
death  did  not  carry  a  freehold  house  subsequently  acquired :  Re  Knight, 
K.  V.  Burgess,  34  Ch.  D.  518  ;  but  see  Saxton  v.  8.,  13  Ch.  D.  359. 

As  to  after-acquired  property  passing  under  a  devise  of  freeholds,  see 
Cave  Y.  Harris,  57  L.  J.  Ch.  62 ;  57  L.  T.  768  ;  36  W.  R.  182  ;  Re 
Portal  and  Lamb,  30  Ch.  D.  50,  0.  A. ;  Re  Champion,  Dudley  v.  C,  [1893] 
1  Ch.  101. 

A  gift  of  such  part  of  testator's  residuary  estate  as  may  by  law  be  given 
to  charity  is  not  to  be  taken  as  confined  to  such  part  as  may  be  so  given  at 
the  date  of  the  will :  Re  Bridger,  Brompton  Hospital  v.  Lewis,  [1894]  1 
Ch.  297,  C.  A. 

Specific  legacies  carry  dividends  from  the  death ;  general  and 
demonstrative  legacies  bear  interest  from  a  year  after  the  death :  Mullins 
V.  Smith,  1  Dr.  &  S.  204,  et  svf.  p.  1445. 

A  specific  legatee  of  shares  is  entitled  to  all  dividends  ( Wright  v.  Warren, 

4  D.  &  S.  367)  and  bonuses  accruing  after  the  death,  although  produced  by 
payments  made  to  the  co.  out  of  the  general  estate  on  account  of  defalcations 
of  the  testator :  Maclaren  v.  Stainton,  3  D.  P.  &  J.  202,  reversing  S.  C,  27 
Beav.  460 ;   but  a  bonus  declared  before  the  death  went  to  the  general 
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estate :  Lock  v.  Venables,  27  Beav.  598  ;  and  see  Clayton  v.  Oresham,  and 
other  cases,  inf.  p.  1621. 

The  income  of  a  specific  bequest  is,  in  general,  apportionable  under  the 
Apportionment  Act,  1870 ;  Pollock  v.  P.,  18  Eq.  329,  explaining  Whitehead 
r.  W.,  16  Eq.  528 ;  Constable  v.  C,  11  Ch.  D.  681 ;  and  the  Act  applies 
also  to  specific  devises :  Hasluch  v.  Pedley,  19  Eq.  271 ;  and  to  every  will 
executed  before  and  confirmed  by  a  codicil  after  the  passing  :  Constable  v. 

C,  11  Ch.  D.  681 ;  and  to  occasional,  as  well  as  periodical,  payments  of 
surplus  profits :  Be  Griffith,  Carr  v.  (?.,  12  Ch.  D.  655  ;  et  v.  inf.  pp.  1698, 
1699. 

But  where  the  gift  was  to  a  tenant  of  rents  "  due  and  owing  "  from  him  at 
the  testator's  death,  the  Act  did  not  apply  so  as  to  entitle  the  tenant  to 
apportionment  down  to  the  day  of  the  death  :  Be  Lucas,  Parish  v.  Hvdson, 
55  L.  J.  Ch.  101 ;  54  L.  T.  30 ;  and  so  where  the  "  whole  of  the  income 
derived  "  from  shares  was  expressly  given  :  Be  Meredith,  1898,  W.  N.  48  ; 
67  L.  J.  Ch.  409  ;  and  where  the  testator  declared  that  the  shares  should 
carry  the  dividend  accruing  thereon  at  his  death :  Be  Lysaght,  L.  v.  L., 
[1898]  1  Ch.  115,  C.  A. 

A  specific  legatee  of  chattels  is  entitled  to  have  any  charges  upon  Incidence  of 
them,  not  being  charges  "  incident  to  the  property,  as  in  the  case  charges,  &c. 
of  rent  on  leaseholds,  or  calls  payable  on  railway  shares,"  paid  out  of 
the  general  assets :  Bothamley  v.  Sherson,  20  Eq.  304,  316 ;  Knight  v. 
Davis,  3  My.  &  K.  358  ;  and,  on  the  other  hand,  is  liable  to  indemnify  the 
exors  and  persons  entitled  to  the  residue  against  calls  on  shares,  and  other 
payments  chargeable  on  his  specific  legacy :  Oribble  v.  Tucker,  Form  8,  sup. 
p.  1464. 

But  though  in  Blount  v.  Hipkins,  7  Sim.  51,  and  Wright  v.  Warren,  4 

D.  &  S.  367,  specific  legatees  of  railway  shares  were  held  entitled  to  have 
subsequent  calls  paid  out  of  the  general  estate,  according  to  Armstrong  v. 
Burnet,  20  Beav.  424 ;  Day  v.  D.,  1  Dr.  &  S.  261  ;  6  Jur.  N.  S.  365,  and 
Addams  v.  Ferick,  26  Beav.  384,  this  only  applies  to  calls  made  before  the 
death  ;  but  any  payments  remaining  to  be  made  after  the  death  to  make  the 
testator  a  complete  shareholder  must  be  paid  out  of  the  general  estate : 
Day  V.  D.,  sup. 

Fines  falling  due  after  testator's  death  in  respect  of  leases  for  lives  were 
payable  by  the  specific  legatees,  but  not  those  due  before  his  death  :  Fitz- 
william  v.  Kelly,  10  Ha.  266 ;  and,  as  to  head-rents,  see  Barry  v.  Harding, 
1  J.  &  Lat.  475  ;  and  fines  payable  on  renewal  of  leases  which  testator  had 
covenanted  to  renew  and  pay,  came  out  of  the  general  estate :  Trail  v. 
Jackson,  25  W.  R.  802. 

For  notes  as  to  what  is  such  a  specific  gift  as  to  entitle  the  tenant  for  life 
to  the  income  in  specie,  v.  inf.  p.  1618  et  seq. 

For  notes  as  to  what  is  income  and  what  is  capital  as  between  tenant  for 
life  and  remainderman,  see  Chap.  XLV.,  "  Settlement,"  p.  1624. 

As  to  estate  duty  in  respect  of  leaseholds  specifically  bequeathed  being 
payable  out  of  the  general  personal  estate,  see  Be  Culverhouse,  [1896]  2  Ch. 
251. 


ADEMPTION  OF  SPECIFIO  BEQUESTS. 

A  specific  legacy  is  adeemed  if  after  the  will  the  subject-matter  of  it  is 
extinguished,  altered,  or  disposed  of,  so  as  not  to  be  the  same  in  specie  at  the 
death,  as  where  a  debt  which  is  bequeathed  is  paid,  stock  sold,  or  a  gold 
chain  made  into  a  gold  cup :  see  Ashhurner  v.  Macguire,  2  Bro.  C.C.  108  ; 
I  L.  C.  Eq.  827  ;  Wms.  Exors.  1061. 

Thus,  a  gift  of  debentures  is  adeemed  by  a  subsequent  conversion  of  them, 
under  an  option,  into  debenture  stock  :  Be  Lane,  Luard  v.  Lane,  14  Ch.  D. 
856. 

Or  a  gift  of  a  specified  mortgage  belonging  to  the  testator  by  payment  off 
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of  the  mortgage  debt :  Be  Bridle,  4  C.  P.  D.  330  ;  8lade  v.  Wal/pole,  61  L.  T. 
497. 

And  a  gift  of  the  testator's  interest  in  an  estate  by  a  compulsory  purchase 
of  it  by  a  public  body :  Manton  v.  Tahois,  30  Ch.  D.  92  ;  and  c/.  Be  Slater, 
[1906]  2  Ch.  480. 

A  specific  bequest  of  leaseholds  was  adeemed  by  the  testator's  agreeing 
to  sell  them  to  a  railway  co.  under  a  notice  to  treat,  but  the  income  from 
the  death  to  the  completion  of  the  purchase  went  to  the  legatee :  Watts 
V.  W.,  17  Eq.  217  ;  but  an  informal  contract  not  binding  on  the  testator 
does  not  work  an  ademption :  Crowe  v.  Menton,  28  L.  B.  Jr.  519. 

A  devise  of  an  Irish  advowson  was  adeemed  by  the  Irish  Church  Act, 
1869  (32  &  33  V.  c.  42) :  Frewen  v.  F.,  10  Ch.  610. 

An  appointment  of  a  specified  fund  is  not  adeemed  by  a  mere  subse- 
quent change  of  investment  of  the  fund,  though  made  with  the  concurrence 
of  the  appointor :  Be  Johnstone's  Settlement,  14  Ch.  D.  162 ;  Willett  v. 
Finlay,  29  L.  B.  Ir.  156  ;  and  cf.  Be  Kenyan's  Estate,  Mann  v.  Knapp,  56 
L.  T.  626  ;   and  see  Be  Vichers,  V.  v.  Mellor,  1899,  W.  N.  242. 

As  to  ademption  of  appointed  property  by  subsequent  dealing  therewith, 
see  Be  Dowsett,  D.  v.  Meahin,  [1901]  1  Ch.  398. 

A  gift  of  the  property  derived  from  A.  is  not  adeemed  by  an  alteration  in 
its  investment :   Morgan  v.  Thomas,  25  W.  B.  750. 

Nor  a  specific  gift  of  shares  in  a  co.  by  the  amalgamation  of  the  co. 
with  another  under  a  scheme  preserving  existing  rights :  Be  Loveman, 
Watson  V.  W.,  48  L.  J.  Ch.  565. 

A  general  gift  of  shares  in  a  banking  co.,  which  was  subsequently  during 
the  testator's  lifetime  reconstituted  as  respects  the  liabUity  of  the  share- 
holders and  the  denomination  and  character  of  the  shares,  was  held  to 
fail  for  uncertainty :  Be  Gray,  Dresser  v.  G.,  36  Ch.  D.  205. 

The  ademption  must  be  the  act  or  with  the  privity  of  the  testator  himself, 
not,  e.g.,  by  the  act  suo  motu  of  a  committee  in  lunacy  :  Be  Larking,  L.  v.  L., 
37  Ch.  D.  310  ;  and  in  general  a  specific  gift  will  not  be  adeemed  or  increased 
by  transfers  under  orders  in  lunacy,  and  in  the  admon  of  a  lunatic's  estate 
the  Chancery  Division  will,  so  far  as  possible,  provide  for  the  preservation  of 
the  rights  of  legatees  :  Be  Wood,  Anderson  v.  London  City  Mission,  [1894]  2 
Ch.  577.  But  see  Be  Freer,  F.y.F.,  22  Ch.  D.  623,  where  conversion  of  the 
stock  of  a  lunatic  under  an  order  in  lunacy  was  held  to  adeem  a  specific  gift 
of  it  contained  in  the  lunatic's  will. 

Ademption  was  rebutted  by  the  mode  of  dealing  with  the  funds  :  Clarke  v. 
Brown,  2  Sm.  &  G.  524  ;  sed  v.  contra,  Be  Lane,  Luard  v.  Lane,  14  Ch.  D. 
856 ;   Harrison  v.  Jackson,  7  Ch.  D.  339. 

A  release  by  will  of  the  interest  on  a  debt  is  a  specific  bequest  of  it,  and  is 
adeemed  by  the  debt  being  paid  off,  although  at  the  death  subsequent  loans 
are  due  :  Sidney  v.  8.,  17  Bq.  65  ;  a  release  of  debts  did  not  include  any 
subsequently  contracted  :  Everett  v.  E.,!  Ch.  D.  428. 

A  legacy  to  the  trustees  of  the  endowment  fund  of  a  hospital  is  a  legacy 
for  a  particular  purpose,  and  is  therefore  adeemed  by  a  gift  of  the  same 
amount  to  the  same  trustees  in  the  testator's  lifetime  :  Be  Corbett,  [1903]  2 
Ch.  326  ;  but  a  legacy  to  a  trustee  for  the  benefit  of  an  infant  to  whom  the 
testator  is  not  in  loco  parentis  is  not  given  for  a  particular  purpose,  so  as  to 
be  adeemed  by  a  subsequent  gift  of  the  same  sum  to  the  same  trustee  for 
the  same  purpose :   Be  Smythies,  [1903]  1  Ch.  259. 


LAPSE. 


Under  a  gift  to  a  class  and  a  named  individual  there  was  no  lapse  by  the 
death  of  the  individual  before  the  testator,  where  the  wiU  showed  an  inten- 
tion that  the  residuary  legatees  living  at  the  testator's  death  should  alone 
take :  Be  Featherstone's  Trusts,  22  Ch.  D.  111. 

And  where  the  gift  was  to  named  persons,  and  a  class  of  persons  "  living 
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at  the  date  "  of  the  will,  but  which  class  did  not,  in  fact,  exist,  there  was  no 
lapse :  Be  Spilkr,  S.  v.  Madge,  18  Ch.  D.  614. 

If  a  share  is  given  to  a  person  on  a  contingency  which  does  not  happen, 
the  fact  that  such  share  is  settled  by  the  wiU  will  not  necessarily  prevent 
lapse :  Be  Bdberts,  Tarleton  v.  Bniton,  30  Ch.  D.  234,  C.  A. ;  but  see  Be 
Whitmore,  [1902]  2  Ch.  66. 

Where  a  father  devised  land  to  his  son,  and  the  son  predeceased,  having 
devised  all  his  property  to  the  father,  it  was  held,  under  sect.  33  of  the 
Wills  Act,  that  the  gift  of  the  land  in  the  will  of  the  son  failed  by  lapse,  and 
his  heir-at-law  took  :  Be  Hensler,  Jones  v.  H.,  19  Ch.  D.  612 ;  see  also  Be 
Allen's  Trusts,  1909,  W.  N.  181. 

The  section  does  not  apply  to  an  appointment  under  a  special  power  : 
Holyland  v.  Lewin,  26  Ch.  D.  266,  C.  A.  (disapproving  Freme  v.  Clement, 
18  Ch.  D.  499) ;  nor  a  gift  to  a  class  :  Be  StansfieU,  15  Ch.  D.  84  ;  Wms. 
Exors.  964  ;  though  in  fact  the  class  consists  of  a  single  individual : 
Be  Harvey,  H:  v.  Gillow,  [1893]  1  Ch.  567  ;  Olney  v.  Bates,  3  Drew.  319  ; 
Browne  v.  Hammond,  Joh.  210. 

APPLICATION  OF  SPECIFIC  DEVISES  AND  BEQUESTS  FOE  PAYMENT  OF  DEBTS. 

Specific  bequests  are  liable  to  contribute  rateably  with  specific  and  Valuation 
residuary  devises  to  the  payment  of  the  testator's  debts :    Lancefield  v.  for  contri- 
Iggulden,  10  Ch.  136,  and  other  cases  inf.  p.  1606  ;    and  the  respective  bution. 
values  for  the  purpose  of  contribution  are  to  be  ascertained  at  the  testator's 
death  :  76. ;  Fielding  v.  Iveston,  1  D.  &  J.  438  ;  Long  v.  Sliort,  1  P.  Wms. 
403,  n. ;  Be  Saunders-Davies,  8.  v.  S.,  34  Ch.  D.  482  ;  Be  Bawden,  National 
Provincial  Bank  of  England  v.  Cresswell,  [1894]  1  Ch.  693. 

Specific  bequests  given  expressly  subject  to  the  payment  of  debts  were 
primarily  liable  :   Webb  v.  De  Beauvoisin,  31  Beav.  573. 

Costs  having  been  paid  out  of  a  specific  legacy  in  the  legatee's  absence, 
leave  was  given  to  him  to  surcharge  and  falsity  :  Walrond  v.  W.,  29  Beav. 
586. 

Although  no  part  of  the  estate  can  be  exempted  from  payment  of  debts.  Ordinary 
the  Court,  in  its  ordinary  judgments  for  the  general  admon  of  a  testator's  form  of 
personal  estate,  directs  at  first  only  an  account  of  the  personal  estate  not  judgment, 
specifically  bequeathed :  see  Clarice  v.  E.  Ormond,  Jac.  115  ;  D.  Devonshire 
V.  Atkins,  2  P.  Wms.  382.    In  a  creditor's  suit,  the  judgment  usually 
directs  an  account  of  the  personal  estate  without  any  exception :  Porm  1 , 
sup.  p.  1 347.    A  specific  legacy  was  not  discharged  from  its  liability,  though 
the  general  personalty  was  more  than  enough,  and  the  specific  legacy  had 
been  given  by  the  exor  to  the  legatee  :  Davies  v.  Nicolson,  2  D.  &  J.  702, 
et  sup.  p.  1546. 

Where  specific  legacies  have  been  possessed  or  retained  by  the  legatees  Contribution 
with  the  exor's  consent,  he  will,  on  a  deficiency  of  assets,  be  charged  with  among 
the  value  and  interest  at  £4  p.  c. :  Spode  v.  Smith,  3  Russ.  611  ;  and  con-  legatees, 
tribution  directed  among  specific  legatees  to  pay  debts  and  costs  becoming 
deficient  by  the  insolvency  of  some,  a  fresh  contribution  was  directed 
among  the  solvent :   Conolly  v.  Farrell,  10  Beav.  142  ;  Be  Peerless,  1901, 
W.  N.  161. 

Por  notes  as  to  the  position  of  specific  bequests  in  the  order  of  admon  of 
assets,  V.  inf.  Sect.  XXIX.  p.  1606. 

HEIRLOOMS. 

Where  goods  were  given  for  life  only,  the  rule  was,  that  the  life  tenant  Inventory, 
should  give  security  that  they  should  not  be  "  imbeziled "  :    Bill  v. 
Kinaston,  2  Atk.  82  ;  and  see  Bracken  v.  Bentley,  1  Ch.  Eep.  59  [110]. 

The  method  now  is,  for  an  inventory  to  be  signed  by  the  tenant  for  life, 
and  to  be  deposited  in  Court  for  the  benefit  of  all  parties  :  Porms  14,  15, 
sup.  pp.  1649, 1550 ;  Bill  v.  Kinaston,  sup.  ;  and  see  Leeke  v.  Bennett,  1  Atk. 
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471 ;  Richards  v.  Baher,  2  Atk.  321 ;  Foley  v.  Bumdl,  1  Bro.  C.  C.  279  ; 
Temple  v.  Thring,  56  L.  J.  Ch.  767. 

Where  the  property  is  in  danger,  security  will  be  required :  Foley  v. 
Bumdl,  sup. ;  ConduiU  v.  Soane,  1  Col.  285 ;  Ellis  v.  Maxwell,  12  Beav. 
104  ;  Temple  v.  Thring,  56  L.  J.  Ch.  767  ;  pending  an  appeal  to  the  House 
of  Lords,  the  chattels  were  to  be  given  up  to  the  person  held  by  the  L.  C. 
to  be  entitled  to  them,  on  his  undertaking  not  to  sell  or  injure  them : 
Harrington  v.H.,S  Ch.  575 ;  or  a  receiver  may  be  appointed :  E.  Shaftesbury 
V.  D.  Marlborough,  sup.  Vol.  I;  p.  734. 

Where  trustees  allowed  the  tenant  for  lite  to  retain  heirlooms,  and  owing 
to  his  negligence  they  were  taken  in  distress  for  rent,  the  trustees  were 
entitled  to  retain  the  income  until  the  loss  to  the  estate  was  made  good : 
Re  Hope,  Be  Cetto  v.  H.,  1900,  W.  N.  76. 

As  to  heirlooms  annexed  to  a  dignity,  see  Rowland  v.  Morgan,  6  Ha.  463. 

A  bequest  of  chattels  to  a  peer  and  his  successors,  "  to  be  enjoyed  with 
and  to  go  with  a  title,"  is  not  sufficient  to  create  an  executory  trust,  or  an 
obligation  binding  on  the  legatee ;  secus,  a  gift  to  trustees,  to  be  held  and 
settled  as  heirlooms  and  to  go  with  the  title :  Re  Johnston,  Oocherell  v. 
Essex,  26  Ch.  D.  538. 

A  mere  request  that  chattels  shall  be  left  as  "  heirlooms  "  is  not  suiBcient 
to  create  a  precatory  trust :  Hill  v.  H.,  [1897]  1  Q.  B.  483,  C.  A. 

And  a  bequest  of  a  silver  cup  to  "  Lord  S.  and  his  heirs  "  lapses  by  the 
death  of  the  existing  Lord  S.  in  the  lifetime  of  the  testator :  Re  Whorwood, 
Ogle  V.  Lmd  Sherborne,  34  Ch.  D.  446,  C.  A. 

As  to  giving  or  settling  chattels  as  heirlooms,  or  to  go  with  the  realty,  so 
far  as  the  rules  of  law  or  equity  admit,  and  under  trusts  executed  or  execu- 
tory, and  so  as  to  vest  absolutely  only  in  the  first  tenant  in  tail  in  posses- 
sion, and  for  the  code  of  law,  and  a  review  of  the  cases,  and  the  practice  of 
conveyancers,  see  Harrington  v.  H.,  L.  R.  5  H.  L.  87  ;  Re  Johnson,  2  Eq. 
716  ;  Christie  v.  Gosling,  L.  R.  1  H.  L.  279  ;  Re  Dagdell,  [1904]  2  Ch.  496  ; 
Re  Parker,  [1910]  1  Ch.  581 ;  Martelli  v.  Holloway,  L.  R.  5  H.  L.  532 ; 
Montagu  v.  Inchiquin,  23  W.  R.  592  ;  32  L.  T.  427  ;  Re  Cresswell,  Parkin 
V.  C,  24  Ch.  D.  402  ;  but  see  Re  Hill,  [1902]  1  Ch.  807  ;  Re  Gerard,  1906, 
W.  N.  21 ;  and  as  to  heirlooms  settled  with  no  real  estate  to  guide  the 
limitations,  see  Shelley  y.  S.,&  Eq.  540,  Form  17,  sup.  p.  1550 ;  L.  Scarsdale 
V.  Curzon,  1  J.  &  H.  40  ;  Hogg  v.  Jones,  32  Beav.  45  ;  and  that  heirlooms 
to  be  enjoyed  by  the  person  entitled  to  the  "  actual  possession  "  of  the 
settled  estate  do  not  vest  absolutely  in  a  tenant  in  tail  who  predeceases  the 
tenant  for  lite:  Re  Angerstein,  A.  v.  A.,  [1895]  2  Ch.  883 ;  and  see  Re 
FothergilVs  Estate,  [1903]  1  Ch.  149  ;  Re  Lord  Ghesham's  Settlem,ent,  [1909] 
2  Ch.  329 ;  Re  Petre's  Settlement  Trusts,  [1910]  I  Ch.  290 ;  Re  Parker, 
[1910]  1  Ch.  581. 

Where  a  will  showed  a  governing  intention  to  unite  chattels  and  money 
to  a  devised  estate,  a  subsequent  oodicU  altering  the  devolution  of  the 
estate,  but  not  referring  speciScally  to  the  chattels,  was  held  not  to  vary 
such  intention  :  Be  Tmory's  Settled  Estate,  Dallas  v.  T.,  41  Ch.  D.  64,  C.  A. 
Where  heirlooms  are  subject  to  a  strict  settlement,  the  Court  has  no 
jurisdiction  to  order  a  sale  of  them,  though  for  the  benefit  of  all  parties : 
D'Eyncourt  v.  Gregory,  3  Ch.  D.  635 ;  unless  for  the  payment  of  debts : 
Fane  v.  F.,  2  Ch.  D.  711 ;  but  see  Lonsdale  v.  Berchtoldt,  3  K.  &  J.  185, 
et  sup.  p.  1550. 

And  see  inf.  p.  1654 ;  Peachey,  Sett.  119  et  seq.  ;  Vaizey,  Sett.  1327 
et  seq.  ;  Wms.  on  Exors.  545. 


nXTUEES. 


Tapestries  affixed  to  walls  of  a  house  for  purpose  of  ornament  by  the 
tenant  for  life  are  removable  by  his  exor,  but  he  must  pay  for  damage  done 
in  the  removal :  Re  De  Falbe,  [1901]  1  Ch.  523,  C.  A. ;  [1902]  A.  C.  157  ; 
nom.  Leigh  v.  Taylor,  distinguishing  Norton  v.  Dashwood,  [1896]  2  Ch.  497 ; 
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and  see  Be  Whahy,  [1908]  1  Ch.  615 ;  but  where  estates  are  settled  in 
strict  settlement  carvings  fixed  so  as  to  form  part  of  the  house  belong 
to  the  house  and  to  the  inheritants,  and  do  not  pass  under  a  gift  of  chattels 
to  the  tenant  for  life  :  Be  Lord  Chesterfield's  Settled  Estates,  [1911]  1  Ch.  237. 
As  to  rights  of  tenant  for  life  and  remainderman  to  chattels  affixed  to 
the  soil  for  purposes  of  trade,  see  Be  Halse,  [1905]  1  Ch.  406 ;  Ingpen  on 
Exors.  242. 

DONATIO   MORTIS   CAUSA. 

As  to  donatio  mortis  catisa,  and  wherein  it  resembles  and  wherein  differs 
from  a  legacy,  see  Wms.  Exors.  509  ;  Ingpen  on  Exors.  300  ;  Eoper  on 
Legacies,  1. 

A  donatio  mortis  causa  of  the  donor's  cheque  to  bearer  not  presented  in  Cheque, 
his  lifetime  appears  to  be  invalid :  Bolls  v.  Pearce,  5  Ch.  D.  730 ;  Be 
Beaumont,  [1902]  1  Ch.  889  ;  but  cf.  Bromley  v.  Brunton,  L.  R.  6  Eq.  275  ; 
secus,  a  cheque  to  order  :  S.  C.  ;  but  see  Be  Dillon,  Duffin  v.  D.,  44  Ch.  D. 
76,  C.  A. ;  but  cheques  which  the  donor  has  received  for  value,  though 
not  indorsed,  stand  on  the  same  footing  as  a  promissory  note  or  bill  of 
exchange,  and  may  be  validly  given  mortis  causa  :  Clement  v.  Cheesman, 
27  Ch.  D.  631 ;  Veal  v.  V.,  27  Beav.  303  ;  Be  Mead,  Austin  v.  M.,  15 
Ch.  D.  651. 

A  banker's  deposit  note  is  a  good  subject  of  a  donatio  mortis  causa  :  Be  Deposit  note. 
Dillon,  Duffin  v.  D.,  sup. ;  Cassidy  v.  Belfast  Banking  Co.,  22  L.  R.  Ir.  68  ; 
Be  Farman,  F.  v.  F.,  57  L.  J.  Ch.  637  ;  58  L.  T.  12 ;  Be  Taylor,  T.  v.  T., 
56  L.  J.  Ch.  597  ;  and  see  Be  Griffin,  [1899]  1  Ch.  408  ;  but  not  if  coupled 
with  an  instrument  of  a  testamentary  character  showing  an  intention  to 
retain  the  dominion  during  life :  Be  Dash  ;  Treasury  Solicitor  v.  Lewis, 
[1900]  2  Ch.  812  ;  69  L.  J.  Cli.  833  ;  and  so  where  it  was  accompanied  with 
a  cheque  to  bearer  for  a  part  only  of  the  money,  and  unindorsed,  so  that 
there  was  no  intention  to  give  the  note,  but  only  the  cheque,  the  gift  was 
incomplete:  BeMead,  Austins.  M.,15Chi.I>.G51 ;  seciw,  where  the  cheque 
was  for  the  full  amount :  Be  Dillon,  sup. 

A  post-office  savings  bank  deposit-book  is  a  good  subject  of  a  donatio  P.  O.  deposit 
mortis  causa :   Be  Weston,  [1902]  1  Ch.  680 ;    Be  Andrews,  [1902]  2  Ch.  book. 
394 ;   but  not  the  investment  certificate  of  funds  invested  by  post-office 
savings  bank :  Be  Andrews,  sup. ;  or  building  society  shares :  Be  Weston,  sup. 

An  I  O  U  cannot  be  the  subject  of  a  donatio  mortis  causa  :  Duckworth  v.  I  0  U. 
Lee,  [1899]  1  Ir.  R.  405,  C.  A. 

A  donatio  mortis  causa  may  be  established  on  the  sole  evidence  of  the  Evidence, 
donee,  if  that  evidence  appears  trustworthy  :  Be  Farman,  sup.  ;  Be  Dillon, 
sup.  ;  Be  Oriffin,  sup.  ;  Be  Weston,  sup. 

An  antecedent  delivery  alio  intuitu  to  the  donee  is  sufficient :  Cain  v. 
Moon,  [1896]  2  Q.  B.  283. 

An  imperfect;^  testamentary  instrument  cannot  be  made  effectual  by 
treating  it  as  a  donatio  mortis  causa  or  an  immediate  assignment :  Be 
W.  Hughes,  1888,  W.  N.  167  ;  59  L.  T.  586  ;  36  W.  R.  821. 


Section  XXIII. — Annuities  and  Kent-Chakges. 

1.  Stock  to  be  set  apart  to  answer  Annuity. 

Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto  (the  interest  on  the  Consols  thereby  directed  to  be 
carried  over  being  su£B.cient  to  answer  the  annuity  of  £50  given  to 
P.  R.  by  the  will  of  the  testator)  :  And  upon  the  death  of  P.  R.  any 
persons  interested  in  the  said  Consols  are  to  be  at  liberty  to  apply 
concerning  the  same  as  they  may  be  advised. 
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[Insert  in  Payment  ScTiedule  as  under.] 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Carry  over  Consols 

Out  of  interest  as  it  accrues  on 
Consols  carried  over — 

Pay  {if  so,  subject  to  duty)  on  the 

—  day  of  • —  and  the  —  day  of 

—  in  every  year  during  the  life 
of  pavee  beginning  on  the  — 
day  of  — ,  19—. 

Account  of  P.  R., 
the  annuitant,  if 
so,  subject  to  duty. 

P.  R.,  of  &o. 

£    s.     d. 
25    0     0 

£    s.    d. 

For  order  providing  for  contingent  annuity  for  life  of  future  wife  of  the 
testator's  son,  see  Aaron  v.  A.,  9  Ha.  821. 

For  declaration  that  annuity  fund  ought  to  be  invested  in  consols,  and 
inquiry  what  parts  of  the  estate  should  be  converted  for  that  purpose,  the 
trustees  under  the  will  having  a  discretion  in  that  respect,  but  submitting 
to  act  under  the  direction  of  the  Court,  see  Prendergast  v.  Lushington, 
5  Ha.  176  ;  and  see  Jones  v.  J.,  lb.  464. 

2.  Appropriated  Fund  declared  to  sink  into  Residue. 
And  Declare  that  tlie  funds  so  appropriated  to  answer  the  said  several 
annuities  will,  on  the  deaths  of  the  said  respective  annuitants,  fall  into 
and  form  part  of  the  general  residue  of  the  testator's  personal  estate. 

3.  Cash  to  be  invested  to  meet  Annuity. 
Oeder  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto  (the  interest  on  the  Consols  thereby  directed  to  be 
purchased  being  sufficient  to  answer  the  annuity  of  £50  given  to 
P.  R.  by  the  will  of  the  testator). 

[Insert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments,  Transfers, 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

out  by  the  Paymaster. 

Money. 

Securit 

ies. 

Invest  in  Consols  cash  sufficient, 
at  the  bank  average  price  on 
the  —  day  of  — ,  19 — ,  to  pur- 
chase £ —  Consols. 

The  account  of  P. 
E.jthe  annuitant, 
if  so,  subject  to 
duty. 

£     ^.     d. 

£    s. 

d. 

Out  of  interest  as  it  accrues  on 
Consols  to  be  purchased — 

Pay  &o.  [follow  Form  1  to  end]  . . 

P.  R.,  of  &c 

25     0     0 

SECT.  XXIII.]     Annuities  and  Rent- Charges. 

4.  Investing  Legacy  for  Life. 
Oedee  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto  [the  sum  of  £ —  cash  thereby  directed  to  be  invested, 
being  the  sum  the  interest  whereof  is  given  by  the  testator's  will  to 
P.  E.  for  life]. 

[Insert  in  Payment  Schedule  as  under.] 
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rarticulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Invest  in  Consols  

Pay  {if  so,  subject  to  duty)  in- 
terest as  it  accrues  during  life 
of  payee  on  Consols  to  be  pur- 
chased. 

Account  of  the  life 
interest  of  P.  R., 
if  so,  subject  to 
duty. 

P.  R.,  of  &c. 

£    s.    d. 

£    s.    d. 

5.  Value  to  he  set  on  Annuity. 
Oedee  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto,  and  in  case  P.  R.,  the  annuitant,  shall  come  in  and  con- 
sent to  have  a  value  set  on  the  annuity  of  £ — ,  given  to  him  by  the  will 
of  the  testator  ;  It  is  ordered  that  a  value  be  set  thereon,  and  the  fact 
of  the  said  P.R.haviag  come  in  and  consented,  or  not,  as  the  case  may 
be,  and  (if  the  former  case)  the  value  of  such  annuity,  is  to  be  certified. 

[Insert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 

Amounts. 

separate  Accounts. 

Money. 

Securities. 

In  case  P.  R.,  the  annuitant  in 
this  order  named,  shall  come  in 
and  consent  as  in  this  order 
mentioned  (the  fact  to  be  certi- 
fied by  the  Master). 

Pay  {if  so,  subject  to  duty)  the 
amount  to  be  certified  to  be  the 
value  of  the  annuity  of  £ —  in 
this  order  mentioned. 

Or  in  case  the  said  P.  R.  shall  not 
come  in  and  consent  as  above 
(the  fact  to  be  certified  by  the 
Master). 

Invest  sufficient  cash  in  Consols 
at  the  Bank  average  price  on 
the  —  day  of  — ,  19 — ,  to  pur- 
chase £ —  Consols. 

Out  of  interest  as  it  accrues  on 
Consols  to  be  purchased — 

Pay  {if  so,  subject  to  duty)  on  the 
—  day  of  —  and  the  —  day  of 
- — ,  in  every  year  during  life  of 
payee,  beginning  on — 

P.  R.,  of  &c. 

Account  of  P.  R., 
the  annuitant,  if 
so,     subject     to 
duty. 

P.  R.,  of  &c 

£     «.     d. 
25     0     0 

£    s.    d. 
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6.  Annuity  Fund  deficient — Sale  from  time  to  tim£  with  provision 
for  payment  of  Income  Tax. 

Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto. 


[Insert  in  Payment  Schedule  as  under.] 


Particularg  of  Payments,  Transfers, 
or  other  operations  to  be  carried 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

out  by  the  Paymaster. 

Money. 

Securities. 

£     s.     d. 

£    «.     d. 

Out  of  interest  aa  it  accrues — 

Pay  on  the  —  day  of  — ,  the  — 

P.  R.,  of  &c 

25     0     0 

day  of  ^,  the  —  day  of  — ,  and 

the  —  day  of  — ,  in  every  year, 
during  life  of  payee,  beginning 
on  —  day  of  — ;  and,  in  case 

such  interest  shall  at  any  time 

1 

be   insufficient,   sell  sufficient 

Consols  or  of  the  residue  thereof 

for  the  time  being,  to  raise  with 

any  interest  £25,  after  deduct- 

ing therefrom  any  sum  which 

1 

may  have  been  deducted  for 

income  tax  from  the  interest 

taken  in  aid 

Out  of  proceeds  and  interest — 

Pay  (less  tax)   

The  same 

25    0    0 

If  the  residue  of  the  Consols,  and 

interest,  shall  at  any  time  be 

insufficient  to  provide  for  above 

payments,  sell  the  whole  of  such 

residue. 

Pay  proceeds  and  any  interest  on 

The  same. 

account  of  annuity  of  £100. 

7.  Annuity  declared  to  he  payable  during  Widowhood. 

Declare,  that  according  to  the  true  construction  of  the  will  of  &c., 
and  the  codicil  thereto,  dated  &c.,  the  annuity  of  £100  mentioned  in 
the  said  codicil  is  payable  to  the  testator's  widow,  B.  M.  R.,  during 
such  part  of  her  life  as  she  shall  continue  the  widow  of  the  testator, 
and  no  longer :  And  Declare,  that  on  the  death  or  marriage  of  the 
said  B.  M.  E.  the  said  annuity  will  be  distributable  as  part  of  the 
residuary  estate  of  the  testator  ;  And  order  that  the  funds  in  Court 
be  dealt  with  as  directed  in  the  schedule  hereto ;  And  on  the  death 
or  marriage  of  the  said  B.  M.  R.,  Liberty  to  apply  &c. 


SECT.  XXIII.]     Annuities  and  Rent- Charges. 
[Insert  in  Payment  Schedule  as  under.] 
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Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Out  of  interest  as  it  accrues  on 
Consols — 

Pay  on  the  —  day  of  —  and  the 
day  of  —  in  every  year  during 
widowhood  of  payee  [or  so  long 
as  payee  shall  continue  the  tes- 
tator's widow  (folloioing  words 
of  instrument)},  beginning  on 
the  —  day  of  — ,  19—. 

B.  M.  E.,  of  &o., 
widow. 

£     s.     d. 

£    s.    d. 

For  order  declaring  that  annuity  is  payable  notwithstanding  resumption 
of  cohabitation,  see  Re  Abdy,  Babbeth  v.  Donaldson,  North,  J.,  21  Dec. 
1894,  A.  01025  ;  S.  C,  0.  A.,  20  Feb.  1895,  A,  680 ;  [1895]  1  Ch.  455,  C.  A. 


8.  Government  Annuities  to  he  ^purchased  hy  Transfer  of  Stock. 

Obder  that  the  Pits  do  enter  into  a  contract  with  the  Commrs  for 
the  Eeduction  of  the  National  Debt  for  the  purchase  of  the  following 
Government  annuities,  or  as  near  to  but  not  less  than  the  followLag 
sums  as  such  contracts  can  be  entered  into  ia  the  names  and  on  the 
lives  of  the  following  persons  calculated  as  from  the  —  day  of  — 
respectively,  that  is  to  say,  an  annuity  of  £ —  in  the  name  and  on  the 
life  of  S.  0.,  an  annuity  of  £ —  in  the  name  and  on  the  life  of  A.  B., 
and  an  annuity  of  £ —  in  the  name  and  on  the  life  of  E.  C.  And  it  is 
ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto. 

[Insert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Pay  on  account  of  life  annuities 
in  consideration  for  the  pur- 
chase of  annuities  in  the  name 
of  and  for  the  lives  of   S.  0., 
E.  B.,  and  E.  0. 

The    Commra    for 
the  Reduction  of 
the        National 
Debt. 

£    s.     d. 

£    s.    d. 

Re  Campbell,  Cronin  v.  Otway,  North,  J.,  at  Chambers,  20  April, 
1891. 
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9.  Purchase  of  Annuity  in  Name  of  Trustee  for  a  Lunatic,  with  a 
given  sum  of  Stock. 
Oeder  that  A.  do  enter  into  a  contract  with  the  Commrs  &c. 
[Form  8]  for  the  purchase  in  his  own  name,  and  on  the  life  of  B.,  a 
person  of  unsound  mind,  of  such  a  government  annuity  as  can  be 
purchased  by  a  transfer  to  the  said  Commrs  of  £2000  Consols  ;  And 
it  is  ordered  that  the  said  A.  do  apply  the  same  annuity  towards  the 
maintenance  of  the  said  B.,  until  further  order.  And  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  Schedule 
hereto. 

[Insert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  tlie  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Transfer  Consols 

The   Commrs   for 
the  Reduction  of 
the         National 
Debt. 

£    s.     d. 

£       s.    d. 
2000    0    0 

N.B. — Fractional  parts  of  a  pound  cannot  be  transferred, 
this  case  would  now  be  made  in  Lunacy. 


The  order  in 


10.  Government  annuities  to  he  purchased  and  paid  conditionally. 

Order  that  the  Pit  (the  trustee)  do  enter  into  a  contract  with  the 
Commrs  &c.  [Form  8] ;  And  it  is  ordered  that  what  shall  be  re- 
ceived by  the  Pit  (the  trustee)  in  respect  of  such  annuity  be  by  him 
paid  from  time  to  time  to  the  Deft  G.,  on  her  separate  receipt,  upon 
the  Pit  being  satisfied  by  her  affidavit  of  her  having  resided  in 
England  and  used  a  carriage,  for  the  respective  periods  in  the  testator's 
will  mentioned. — And  in  case  the  said  G.  shall  not  comply  with  the 
terms  of  the  bequest.  Liberty  to  persons  interested  to  apply  ;  And  it 
is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto. — [Add  Payment  Schedule  directing  transfer  to 
Commrs.]— Wordsworth  v.  Darrell,  V.-C.  K.,  19  July,  1855,  B.  1558. 

For  declaration  that  the  Deft  was  entitled  to  have  a  government  annuity 
of  £100  for  her  life  purchased  in  the  names  of  the  trustees  of  the  testator's 
will,  to  be  paid  to  her  until  she  should  sell,  alien,  assign,  transfer,  incumber, 
or  in  anywise  dispose  of  or  anticipate  the  same  or  any  part  thereof,  see 
Hatton  V.  May,  V.-C.  M.,  16  May,  1876,  A.  923  ;  S.  C,  3  Ch.  D.  148. 

11.  Annuities  declared  only  for  Life,  and  from  the  end  of  the  Period 
for  Accumulation — Plaintiff  to  he  let  into  Possession  from  that 
Time. 

"  Declare,  that  according  to  the  true  construction  of  the  will  of  the 
testator,  the  annuities  or  annual  sums  of  £400  and  £100,  directed  by 
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the  said  will  to  be  paid  and  allowed  by  the  Pit  R.  to  his  next  brothef, 
and  to  each  and  every  of  his  brothers  and  sisters,  were  annuities  for 
the  lives  only  of  such  annuitants,  and  were  not  perpetual,  and  that  the 
same  were  charged  on  the  real  estates  devised  by  the  said  will,  and 
the  estates  purchased  with  the  personal  estate  of  the  testator,  and  the 
income  of  the  accumulations  thereof,  and  that  such  annuities  respec- 
tively commenced  only  on  and  from  the  —  day  of  — ,  the  day  of  the 
expiration  of  the  term  of  fifteen  years  mentioned  in  the  clause  of 
accumulation  contained  in  the  said  wUl,  and  that  such  accumulation 
extended  to  and  comprised  the  rents  and  profits  of  the  lands  and 
hereditaments  devised  by  the  said  will,  and  that  the  Pit  R.  became 
entitled  to  such  rents  and  profits  only  from  the  said  —  day  of  — ; 
And  order  that  the  Pit  be  let  into  possession  and  receipt  of  the  rents, 
profits,  and  income  of  the  lands  and  hereditaments  devised  by  the 
will  of  the  testator,  of  the  estates  purchased  under  the  accumula- 
tion clause  therein  contained,  and  of  the  remaining  uninvested 
personal  estate  of  the  testator  and  accumulations,  as  from  the  —  day 
of  — ,  the  day  of  the  expiration  of  the  said  term  of  fifteen  years." — 
Directions  as  to  costs. — "  And  it  is  ordered  that  the  Pit  do,  out  of 
such  rents  and  profits  and  income,  pay  until  further  order  the  follow- 
ing annuities,  that  is  to  say,  £400  to  the  Deft  W.,  and  £100  to  the 
Deft  L.  kcr—Pearse  v.  P.,  V.-C.  E.,  1  June,  1850,  B.  953. 

For  decree  declaring  an  annuity,  or  clear  yearly  rent-charge  perpetual, 
with  inquiry  what  were  the  lands  charged  therewith,  and  the  particulars 
thereof,  annuity  to  be  sold,  costs  to  be  paid  out  of  the  estate,  one  set  only 
to  the  parties  interested  in  the  annuity,  and  their  extra  costs  out  of  their 
own  fund,  see  Mansergh  v.  Campbell,  M.  R.,  10  June,  1858,  B.  1249  ;  8.  C, 
3  D.  &.  J.  232,  et  inf.  p.  1568. 

For  form  of  judgment  to  secure  an  annuity  charged  on  realty  with  account 
of  arrears  and  interest,  see  Newman  v.  Ayling,  L.  C,  9  Nov.  1747,  B.  46  ; 
S.  C,  3  Atk.  679  ;  sub  nom.  Newman  v.  Aiding,  et  inf.  p.  1572. 

Interest  on  arrears  is  not  in  general  allowed,  see  note,  inf.  p.  1572. 

12.  Annuity  granted  by  Testator  raised  out  of  Estate — Tenant  for 
Life  and  Remainderman. 

Declare  that  with  respect  to  the  annuity  of  £180  per  ann.  granted 
to  G.  B.  B.  and  E.  M.  B.,  his  wife,  and  to  the  survivor,  by  an  indenture 
&c.,  the  sum  of  £744  13s.  dd.,  by  the  (Masters')  certificates,  dated  &c., 
certified  to  have  been  paid  to  the  said  G.  B.  B.  out  of  income  of  the 
estate  of  the  testator  in  respect  of  the  said  annuity,  and  all  future 
payments  of  such  annuity  to  the  said  G.  B.  B.  and  E.  M.  B.  and  the 
survivor  of  them,  or  the  sum  necessary  to  purchase  an  annuity  in  lieu 
of  the  said  annuity  ought  to  be  raised  or  provided  for  by  sale  or  mort- 
gage of  a  sufficient  part  of  the  testator's  estate.  Tax  costs.  Order 
that  the  following  &c. : — 16.  An  account  of  what  further  sums  have 
been  received  by  the  Pits  in  respect  of  debts  due  to  the  testator  at  the- 
date  of  his  death,  since  the  (Master's)  certificate,  dated  &c.  17.  An 
account  of  what  further  sums  have  been  paid  by  the  Pits  out  of  the 
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income  of  the  testator's  estate  in  respect  of  debts  due  from  the  testator 
at  the  time  of  his  death  since  the  21st  of  March,  1888.  And  it  is 
ordered  that  the  Pits  do  forthwith  raise,  with  the  approbation  of  the 
Judge,  by  sale  or  mortgage  (or  partly  in  either  mode)  of  the  freehold 
or  leasehold  property  of  the  testator,  the  amount  of  the  said  costs 
when  taxed,  and  also  the  said  £744  13s.  9d.,  and  such  sum  as  may  be 
necessary  for  the  purpose  of  securing  the  future  payments  of  the  said 
annuity  of  £180  per  ann. ;  And  the  Pits  are  to  be  at  liberty  to  apply 
the  sums  so  to  be  raised  respectively  by  sale  or  mortgage  as  aforesaid 
in  payment  of  the  said  costs  when  taxed,  and  in  recouping  to  the 
income  of  the  testator's  estate  the  said  £744  13s.  Qd.,  and  in  the 
ptirchase  of  an  annuity  or  otherwise  securing  the  further  payments  of 
the  said  annuity  of  £180. — ^Adjourn  further  consideration. — ^Liberty 
to  apply. — In  re  Muffett,  Jones  v.  Mason,  Chitty,  J.,  1  Aug.  1888,  A. 
1168  ;  S.  C,  39  Ch.  D.  534. 

NOTES. 


Payable  from 

testator's 

death. 


To  exor  on 
trustee  f  OB 
trouble. 
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annuity. 


DTTKATION  OF  ANNUITY, 

An  annuity  given  by  a  wiU  is  payable  from  the  testator's  decease :  Gibson 
V.  Bott,  7  Ves.  96,  97  ;  Fearns  v.  Young,  9  Ves.  553  ;  Houghton  v.  Franklin, 
1  S.  &  S.  390 ;  unless  a  contrary  intention  appears :  S.  C. ;  and  see  Storey 
V.  Prestage,  3  Mad.  167  ;  In  re  Williams,  W.  v.  W.,  1895,  W.  N.  36;  Re 
Bobbins,  [1907]  2  Ch.  8, 13  ;  and  for  variations  in  accordance  with  the  will, 
and  declarations  thereon,  see  Irvin  v.  Ironmonger,  2  Euss.  &  M.  531,  537, 
540 ;  but  a  legacy  for  life  carries  interest  only  from  the  year :  Re  Whittaker, 
W.  V.  W.,  21  Ch.  D.  657  ;  Street  v.  Robinson,  12  Ves.  461. 

An  annuity  given  to  an  exor  for  his  trouble  did  not  cease  by  the  institu- 
tion of  an  admon  suit :  Baker  v.  Martin,  8  Sim.  25.  But  an  annuity  to  a 
trustee  so  long  as  he  should  continue  to  execute  the  office  ceases  on  pay- 
ment of  the  whole  fund  to  a  person  absolutely  entitled :  Hull  v.  Christian, 
17  Eq.  546. 

To  make  an  annuity  perpetual  the  intention  must  be  clearly  shown :  Lett 
v.  Randall,  6  Jur.  N.  S.  1359  ;  3  Sm.  &  G.  83  ;  2  De  G.  F.  &  J.  388  ;  9 
W.  R.  130 ;  Re  Strafheden,  Cowper  v.  S.,  1893,  W.  N.  90 ;  Re  Morgan, 
M.  V.  M.,  [1893]  3  Ch.  222,  C.  A. ;  Blight  v.  Hartnoll,  19  Ch.  D.  294 ;  Re 
Taber,  Arnold  v.  Kayess,  51  L.  J.  Ch.  721 ;  46  L.  T.  805 ;  30  W.  R.  833  ; 
but  words  of  limitation  are  not  necessary :  Mansergh  v.  Campbell,  3  D.  &  J. 
232,  et  sup.  p.  1567  ;  and  see  Stokes  v.  Heron,  12  CI.  &  P.  292  ;  Blewitt  v. 
Roberts,  Cr.  &  Ph.  274,  283,  n. ;  Evans  v.  Walker,  3  Ch.  D.  211 ;  Wms. 
Exors.  944 ;  and  the  mere  fact  that  the  first  of  two  successive 
annuities  is  expressed  to  be  for  hfe,  while  the  deferred  annuity  is  not  so 
expressed,  does  not  show  that  the  latter  is  perpetual :  Blight  v.  Hartnoll, 
19  Ch.  D.  294. 

A  gift  of  an  annuity  to  "  A.  or  his  descendants  "  is  prima  facie  an  annuity 
to  A.  for  life,  with  a  substitutionary  gift  to  the  descendants  of  A.  if  he  does 
not  survive  the  testator  :  Re  Morgan,  M.  v.  M.,  [1893]  3  Ch.  222,  C.  A. 

As  to  an  annuity  payable  till  mortgages  and  debts  were  paid  oft,  see 
Clifford  V.  Arunddl,  27  Beav.  209  ;  1  D.  P.  &  J.  307. 

An  annuity  limited  to  the  annuitant  conditionally  on  his  pursuing  or 
abstaining  from  a  course  of  conduct  will  be  determined  by  his  refusal  to 
comply  with  the  conditions  :  Re  Saunders,  Master  v.  S.,  1893,  W.  N.  123  ; 
citing  Dommett  v.  Bedford,  6  T.  R.  61 ;  Rodhford  v.  Packman,  9  Ha.  475 ; 
Joel  V.  Mills,  3  K.  &  J.  658 ;  and  distinguishing  Clavering  v.  Ellison,  7 
H.  L.  C.  707  ;  3  Drew.  451. 
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A  gift  of  an  annuity  to  the  testator's  wife,  so  long  as  she  should  continue 
his  widow  "  and  unmarried,"  became  ineffectual  by  reason  of  her  having 
obtained  a  declaration  of  nulUty  of  marriage ;  Be  Boddington,  B,  v.  Olairat, 
25  Ch.  D.  685,  C.  A. ;  22  Ch.  D.  597 ;  but  a  woman  to  whom  an  annuity  was 
given  so  long  as  she  should  remain  the  testator's  widow,  who  went  through 
the  ceremony  of  marriage  with  her  deceased  sister's  husband,  which  mar- 
riage was  validated  by  sect.  1  of  the  Deceased  Wife's  Sister's  Marriage 
Act,  1907  (7  Edw.  VII.  c.  47),  did  not  thereby  lose  her  annuity:  Be 
Whitfield,  Hill  v.  Mathie,  [1911]  1  Ch.  310. 

An  annuity  to  a  woman,  to  be  continued  on  her  death  to  her  children  for  For  main- 
their  "  maintenance  and  education,"  was  not  confined  to  the  minorities  of  tenance  and 
the  children,  but  continued  until  the  death  of  the  last  survivor :    Wilkins  education. 
V.  JodreU,  13  Ch.  D.  564 ;   and  under  a  gift  to  the  testator's  wife  for  life 
"  for  her  use  and  benefit  and  for  the  maintenance  and  education  of  my 
children,"  the  trust  is  not  limited  to  children  under  twenty-one  or  un- 
married :  Be  Booth,  B.  v.  B.,  [1894]  2  Ch.  282 ;  and  a  like  annuity  to  be 
applied  for  children's  maintenance  does  not  cease  on  the  widow's  death : 
Be  Yates,  [1901]  2  Ch.  438. 

EIGHTS  OF  ANNUITANT  GENEEALLY. 

Where  an  annuity  was  given  to  trustees  on  trusts  for  the  maintenance  of  For  main- 
the  testator's  horses  and  dogs,  the  trustees  did  not  take  beneficially :  Be  tenance  of 
Dean,  Cooper-Dean  v.  Stevens,  41  Ch.  D.  552.  animals. 

A  covenant  in  partnership  articles  for  payment  of  an  annuity  for  the  To  widow 
benefit  of  the  widow  of  a  partner  was  held  to  create  a  trust  in  favour  of  the  under  part- 
widow  :  Be  Flavell,  Murray  v.  F.,  25  Ch.  D.  89,  C.  A. ;  and  see  Be  Davies,  nership 
D.  V.  D.,  [1892]  3  Ch.  63.  articles. 

As  the  gift  of  an  annuity  ex  vi  termini  implies  personal  enjoyment,  the 
principle  whereby  in  the  case  of  a  gift  over  on  death  without  "  leaving  " 
children,  "  leaving  "  is  read  "  having,"  so  as  not  to  take  away  an  interest 
previously  vested,  will  not  readily  be  applied :  Be  Hemingway,  James  v. 
Dawson,  45  Ch.  D.  453. 

In  general  an  annuity  is  included  in  the  expression  "  legacies  "  in  the  will  Included 
{Ward  V.  Grey,  26  Beav.  485,  491,  492),  unless  a  contrary  intention  is  uudeu 
shown:  Oaskin v., Bogers, 2  lSq.2&4:.  ,.  ,,:    legacies. 

A  gift  of  a  sum  of  money  to  purchase  an  annuity  for  A.  (though  a  woman),  Direction  to 
or  a  gift  of  an  annuity  to  be  purchased,  is  a  gift  of  the  purchase- money  to  purchase 
A. :  Woodmeston  v.  Walker,  2  Buss.  &  M.  197.  annuity. 

Where  a  testator  directed  his  trustees  to  purchase  an  annuity  for  A.,  the 
right  of  A.  to  take  the  value  in  cash  vests  on  the  testator's  death,  and  is 
not  defeated  by  A.'s  death  before  probate :  Be  Bobbins,  [1907]  2  Ch.  8  ; 
Be  Brunning,  [1909]  1  Ch.  276. 

As  to  what  words  carry  the  fund  producing  the  annuity,  see  Bent  v. 
Culkn,  6  Ch.  235  ;  Evans  v.  Walker,  3  Ch.  D.  211. 

An  annuity  was  held  not  merged  in  a  life  estate  in  the  property  on  which  Merger, 
it  was  charged :  Byam  v.  Sutton,  19  Beav.  556 ;  and  as  to  the  effect  of  Jud. 
Act,  1873,  s.  25,  sub-s.  4,  see  Snow  v.  Boycott,  [1892]  3  Ch.  110. 

A  perpetual  annuity  not  charged  on  land  devolves  as  personalty  :  Aubin  Devolution 
V.  Daly,  4  B.  &  Aid.  59  ;  and  even  though  charged  on  land :  Parsons  v.  P.,  of  perpetual 
8  Eq.  260 ;  unless  limited  to  the  heirs,  &c.,  which  makes  it  realty  ;  Turner  annuity. 
V.  T.,  2  Ambl.  766 ;   1  Bro.  C.  C.  316 ;   Stafford  v.  Buckley,  2  Vez.  179 ; 
Ingpen  on  Exors.  245  ;  and  an  annuity  for  a  specified  term,  or  pur  autre 
vie,  devolves  on  the  pers.  represve  of  the  annuitant :   Be  Ord,  Dickinson 
V.  D.,  12  Ch.  D.  22,  C.  A. 

An  annuity  given  in  succession  in  strict  settlement  fell  into  the  residue 
on  failure  of  issue :  Turner  v.  T.,  sup. 

VALITE  OP  ANNUITY — HEIGHT  TO  RECEIVE. 

If  the  estate  is  insufficient,  or  the  property  subject  to  the  annuity  has  to 
be  realized,  the  annuitant  is  entitled  to  have  the  value  of  his  annuity 
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ascertained,  and  the  amount  of  the  valuation;  or  the  amount  properly 
apportioned  in  respect  of  such  value,  paid  to  him  at  once :  Wroughton  v. 
Colquhoun,  1  D.  &  S.  357  ;  Be  Cotlrell,  [1910]  1  Ch.  402  ;  but,  in  the  absence 
of  special  circumstances,  the  Court  will  not  commute  an  annuity. 

The  amount  of  the  cash  payment  to  be  made  in  lieu  of  a  perpetual 
annuity  is  such  a  sum  as,  at  the  price  of  the  day,  will  purchase  2^-  p.  c. 
government  stock  sufficient  to  produce  the  annuity,  excluding  any  charge 
for  brokerage :  Hicks  v.  Ross,  [1891]  3  Ch.  499. 

A  feme  sole  was  entitled  to  a  fund  given  in  trust  to  purchase  her  a  life 
annuity,  with  powers  to  the  trustees  as  to  applying  it  on  her  illness  or 
incapacity  :  Re  Browne,  27  Beav.  324  ;  and  a  feme  covert  was  allowed  to 
take  the  value  of  an  annuity  given  to  her  separate  use,  though  the  will 
directed  she  should  not :  Stokes  v.  Cheek,  28  Beav.  620 ;  and  cases  cited  in 
Drakeford  v.  D,,  33  Beav.  47  ;  and  see  Saunders  v.  Vautier,  4  Beav.  115, 
et  sup.  p.  1542. 

Where  an  annuity  secured  by  deed  is  determinable  on  alienation,  and  the 
estate  of  the  covenantor  being  insufficient,  a  fund  is  set  apart  to  answer  j)ro 
tanto  the  value  of  the  annuity,  the  annuitant  is  entitled  to  have  the  whole 
fund  paid  to  him  :  Be  Sinclair,  Allen  v.  S.,  [1897]  1  Ch.  921 ;  not  following 
Carr  v.  Ingleby,  1  De  G.  &  Sm.  362  ;  and  so  where  in  the  final  distribution 
of  an  insufficient  estate,  a  fund  representing  the  dividend  on  the  capital 
value  of  an  annuity  bequeathed  to  a  married  woman  with  restraint  on 
anticipation,  was  ordered  to  be  laid  out  in  the  purchase  of  an  annuity  for 
her,  and  she  died  before  the  pTirchase  was  effected,  the  fund  belonged  to 
her  estate :  Re  Ross,  Ashton  v.  R.,  [1900]  1  Ch.  162. 

But  an  annuity,  subject  to  forfeiture,  charged  on  corpus,  was  made  good 
from  it,  and  not  allowed  to  be  valued:  Qratrix  v.  Chambers,  2  Giff.  321, 
324  ;  Hatton  v.  May,  3  Ch.  D,  148  ;  and  other  oases,  sup.  p.  1542  ;  and  see 
Bowker  v.  B.,  inf.  p.  1579. 

The  owner  of  an  annuity  to  which  the  estate  was  liable,  but  which  was 
not  given  by  the  will,  was  not  entitled  to  have  its  value  in  a  gross  sum : 
Yates  V.  Y.,  28  Beav.  637. 

Where  trustees  were  empowered  to  sell  land  and  purchase  government 
annuities  with  the  proceeds,  the  represves  of  an  annuitant  for  lite,  who 
died  after  the  contract  of  sale,  but  before  completion,  were  not  entitled  to 
receive  the  value  of  her  annuity  from  the  trustees ;  secus,  in  the  case  of  an 
annuitant  who  died  after  completion :  Be  Mabhett,  Pitman  v.  Holborrow, 
[1891]  1  Ch.  707. 

PURCHASE  OP  ANNUITY  FOK  LUNATIC. 

In  Dodd  V.  Wake,  5  D.  &  S.  228,  a  government  annuity  for  a  lunatic  was 
ordered  to  be  purchased  in  the  Accountant-General's  name,  but  on  his 
objection  the  order  was  not  so  drawn  up.  In  Davies  v.  D.,  2  D.  M.  &  G.  54, 
it  was  purchased  in  the  lunatic's  name,  to  be  paid  to  a  third  person.  In  a 
subsequent  case  the  Commrs  objected  to  act  on  an  order  in  this  form  ; 
and  the  proper  course  is  to  purchase  the  annuity  in  the  names  of  trustees, 
as  in  Form  9,  sup.  p.  1566. 

An  annuity  was  ordered  to  be  purchased  for  a  lunatic  not  so  found,  and 
dividends  to  be  paid  to  her  nearest  relations :  Be  Ward,  6  Jur.  N.  S.  717  ; 
and  see  Be  Burke,  lb.,  2  D.  F,  &  J.  124,  et  sup.  p.  1155. 

LEGACY  DUTY. 

A  "  clear  annuity  of  "  (Haynes  v.  H.,  3  D.  M.  &  G.  590 ;  Be  BoUns, 
Nelson  v.  B.,  58  L.  T.  382  ;  1888,  W.  N.  41),  or  "  a  clear  sum  of  £100  a 
year,"  is  free  of  legacy  duty  :  Re  Coles,  8  Eq.  271 ;  Re  Currie,  Birkman  v. 
Ld.  Kimberley,  57  L.  J.  Ch.  745  ;  59  L.  T.  200 ;  36  W.  R.  762  ;  and  see 
Be  Saunders,  S.  v.  Oore,  [1898]  1  Ch.  17,  C.  A.  (where  an  appointee  under  a 
special  appointment  of  a  reversionary  interest  in  so  much  of  a  fund  as 
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"  shall  be  sufficient  to  raise  a  net  "  sum  took  free  from  succession  duty), 
questioning  Banks  v.  Braithwaite,  32  L.  J.  Ch.  35 ;  but  a  bequest  of  an 
annual  sum  to  trustees  while  carrying  on  the  testator's  business  is  liable  to 
legacy  duty  :  Re  Thorley,  T.  v.  Massam,  [1891]  2  Ch.  613,  C.  A. 

INCOME   TAX. 

An  annuity  given  free  from  legacy  duty  and  other  deductions  had  to  pay 
income  tax  :  Sadler  v.  Richards,  4  K.  &  J.  302  ;  6  W.  R.  532  ;  Abadam 
V.  A;  33  Beav.  475  ;  and  so  an  annuity  settled  in  1807,  free  of  all  taxes, 
then  or  to  be  imposed  :  A.  O.  v.  Shield^  28  L.  J.  Ex.  49  ;  and  a  gift  of  a 
"  clear  yearly  "  annuity,  to  be  paid  "  free  from  all  deductions  and  abate- 
ments whatsoever  "  :  Oleadow  v.  Leetham,  22  Ch.  D.  269  ;  secua,  where  the 
gift  was  "  free  from  all  deductions  in  respect  of  any  present  or  future 
taxes,"  &c.  :  Re  Bannerman,  B.  v.  Young,  21  Ch.  D.  105 ;  sed  qvcere,  see 
Peareth  v.  Marriott,  22  Ch.  D.  182,  C.  A.  ;  Gleadow  v.  Leetham,  sup.  ;  or 
where  it  clearly  appeared  by  a  comparison  of  will  and  codicil  that  "  deduc- 
tions "  in  the  mind  of  the  testator  included  income  tax  :  Re  Buckle,  Williams 
v.  Marson,  [1894]  1  Ch.  286 ;  and  as  to  the  effect  of  similar  words  with 
regard  to  the  incidence  of  the  estate  duty,  see  Re  Parker-Jervis,  Salt  v. 
Locker,  [1898]  2  Ch.  643. 

But  a  rent-charge  may  be  given  by  will  free  of  income  tax :  Income 
Tax  Act,  1842  (5  &  6  V.  c.  35),  s.  108  ;  Festing  v.  Taylor,  5  B.  &  S. 
217. 

Trustees  who  pay  annuities  without  deducting  income  tax  must  make 
good  the  amount  so  overpaid,  but  under  sect.  8  of  the  Trustee  Act,  1888, 
their  liability  is  limited  to  payments  within  six  years  except  as  to  sums 
retained  in  respect  of  annuities  of  their  own  :  Re  Sharp,  [1906]  1  Ch.  793. 

ARREARS — STATUTE   OV   LIMITATIONS. 

A  mere  personal  annuity  not  charged  on  land  is  not  within  the  Real 
Property  Limitation  Act,  1833  (3  &  4  W.  IV.  c.  27),  s.  42  :  Rock  v.  Callen, 
6  Ha.  531  ;  and  the  statute  could  only  be  set  up  on  the  pleadings  :  jS.  C.  ; 
and  arrears  were  paid  out  of  the  residue  after  thirty-seven  years,  but 
without  interest :  Re  Ashwell,  Joh.  112  ;  and  as  to  the  effect  of  that  Act, 
when  the  annuity  was  paid  for  twenty  years,  while  the  grantor  was  in  posses- 
sion without  having  made  an  acknowledgment  of  title,  see  Searle  v.  Colt, 
1  Y.  &  C.  C.  36. 

There  being  a  trust  to  pay  an  annuity,  more  than  six  years'  arrears  were 
payable  :  Playfair  v.  Cooper,  17  Beav.  187,  et  v.  sup.  p.  1382. 

An  annuity  fund  falUng  in  forty  years  after  testator's  decease,  the  statute 
was  held  to  run  against  pecuniary  legacies  payable  at  the  death,  but  not 
against  the  residuary  legatee :  Bright  v.  Larcher,  27  Beav.  130. 

By  the  Real  Property  Limitation  Act,  1874  (37  &  38  V.  c.  57),  s.  10,  after 
31st  December,  1879,  no  action  shall  be  brought  to  recover  any  money  or 
legacy  charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity, 
and  secured  by  an  express  trust,  or  to  recover  any  arrears  of  rent  or  interest 
in  respect  of  any  sum  of  money  or  legacy  so  charged  or  payable,  and  so 
secured,  or  any  damages  in  respect  of  such  arrears,  except  within  the  time 
within  which  the  same  would  be  recoverable  if  there  were  not  any  such 
trust.  Under  this  section,  where  an  annuity  secured  by  an  express  trust 
had  been  unpaid  for  twenty-five  years  without  any  claim  being  made,  no 
arrears  accrued  before  a  claim  was  made  could  be  recovered,  but  the 
section  did  not  affect  the  right  to  future  payments  of  the  annuity  :  Hughes 
V.  Coles,  27  Ch.  D.  231 ;  see  Lewin,  1133. 

GROWING  PAYMENTS. 

At  law,  the  judgment  on  a  writ  of  annuity  was  for  the  recovery  of 
the  annuity,  and  the  arrears,  as  well  before  the  bringing  of  the  action  as 
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afterwards,  up  to  the  time  of  the  judgraent ;  and  under  this  judgment 
subsequent  arrears  might  be  recovered. 

So  in  equity  the  decree  extended  to  future  payments ;  swp.  p.  1567  ;  and 
see  Cooke  v.  Wiggins,  10  Ves.  101. 

INTEREST   ON   AEBBARS    OF  ANNUITY. 

A&  a  general  rule  no  interest  is  allowed  on  the  arrears  of  an  annuity : 
Martyn  v.  Blahe,  3  D.  &  War.  125  ;  E.  Mansfield  v.  Ogle,  4  D.  &  J.  38  ; 
Blogg  V.  Johnson,  2  Ch.  225  ;  Torre  v.  Browne,  5  H.  L.  C.  577  ;  Be  Hiscoe, 
1902,W.  N.  49. 

But  it  may  be  given  by  the  Court  under  special  oircumBtances  in  its 
discretion :  Morris  v.  Dillingham,  2  Vez.  170. 

It  has  been  allowed  where  the  annuity  was  secured  by  a  bond  with  a 
penalty :  Newman  v.  Ayling,  sup.  p.  1572 ;  but  not  always :  Lainson 
V.  L.,  18  Beav.  7  ;  and  not  beyond  the  penalty  of  the  bond :  Maekworth  v. 
Thomas,  5  Ves.  329  ;  Crosse  v.  Bedingfield,  12  Sim.  35,  40. 

It  has  been  allowed  where  the  bond  was  given  for  maintenance 
of  a  wife  or  child :  S.  C.  ;  Litton  v.  £.,  1  P.  Wms.  541 ;  Drapers' 
Co.  V.  Davis,  2  Atk.  211  ;  Ferrers  v.  F.,  Cas.  t.  Talb.  2 ;  Bohinson  v. 
Gumming,  2  Atk.  411  ;  Newman  v.  Auling,  3  Atk.  579  ;  not  upon 
sums  allowed  by  the  Court  for  past  maintenance  :  Mellish  v.  M.,  14  Ves. 
51 6  ;  but  may  where  there  has  been  obstinate  delay  of  payment :  Batten 
\.  Earnley,  2  P.  Wms.  163  ;  Stapleton  v.  Conway,  1  Vez.  428  ;  Martyn  v. 
Blake,  3  D.  &  War.  125,  et  inf. ;  or  where  the  annuitant  had  been  compelled 
by  the  delay  to  borrow  at  interest :  Anon.,  2  Vez.  661 ;  Bignall  v.  Brereton, 

1  Dick.  278  ;  or  where  the  grantor  was  obliged  to  come  into  equity :  Bohin- 
son V.  Cumming,  sup.  ;  Ferrers  v.  F.,  Cas.  t.  Talb.  2  ;  and  where  the  grantee 
had  been  restrained  by  injunction  from  enforcing  his  legal  remedies : 
O'Donel  v.  Brown,  1  Ba.  &  B.  262  ;  Morgan  v.  M.,  2  Dick.  643  (but  see 
Martyn  v.  Blake,  3  D.  &  War.  139) ;  or  where  there  has  been  a  breach  of 
trust :  Parnell  v.  Hingston,  3  Sm.  &  G.  337  ;  or  where  payment  was 
prevented  by  gross  misconduct  and  opposition  to  the  Court,  and  percep- 
tion of  the  arrears  was  prevented  by  incumbrances  against  which  the 
party  liable  to  the  annuity  had  covenanted  to  indemnify  the  annuitant : 
Martyn  v.  Blake,  3  D.  &  War.  125. 

Interest  has  been  given  from  the  day  the  payment  became  due :  Litton  v. 
L.,  1  P.  Wms.  541 ;  or  from  the  day  when  the  next  subsequent  payment 
became  due :  Drapers'  Co.  v.  Davis,  2  Atk.  211. 

The  question  is  not  affected  by  the  Civil  Procedure  Act,  1833  (3  &  4 
W.  IV.  e.  42),  s.  28  :  Be  Powell's  Trust,  10  Ha.  134 ;  E.  Mansfield  v.  Ogle, 
4  D.  &  J.  38  ;  Spartali  v.  Constantidini,  20  W.  R.  823  ;  21  W.  R.  116  ;  but 
see  Hyde  v.  Price,  8  Sim.  578  ;  Willcoclcs  v.  Butcher,  16  Sim.  366,  in  which 
interest  was  allowed. 

In  the  following  cases,  there  being  no  special  circumstances,  interest  was 
refused:  D.  of  Bedford  v.  Coke,  2  Vez.  117  ;  Tew  v.  E.  Winterton,  1  Ves. 
jun.  451  (though  the  armuity  was  in  lieu  of  dower) ;   Creuze  v.  Hunter, 

2  Ves.  jun.  157  ;  Anderson  v.  Dwyer,  1  So.  &  L.  301 ;  Booth  v.  Leycester, 

3  My.  &  C.  459  (though  the  fund  was  bearing  income) ;  Jenkins  v.  Bryant, 
16  Sim.  272 ;  Be  Powell,  10  Ha.  134 ;  Torr  v.  Brovme,  5  H.  L.  C.  577  ; 
Booth  V.  Covlton,  2  Gif.  514  ;  Beamish  v.  Farmer,  Ir.  Rep.  1  Eq.  466  (though 
declared  due  by  the  decree  in  an  annuity  suit) ;  Taylor  v.  T.,  8  Ha.  120. 

NATURE    OF   THE   CHARGE. 

By  way  of  Annuities  by  way  of  security  for  loans  are  a  charge  on  the  corpus  ;  and 

security  for     j^  tenant  for  life,  as  between  him  and  the  remainderman,  is  only  bound  to 
°*°'  keep  down  the  interest  on  their  value :   Bulwer  v.  Astley,  1  Ph.  422  ;   Re 

Muffet,  Jones  v.  Mason,  39  Ch.  D.  534. 

And  where  a  testator  who  had  covenanted  to  pay  an  annuity  devised  his 


SECT.  XXIII.]     Annuities  and  Bent- Charges.  1573 

real  estate  separately  to  three  tenants  for  life  with  remainders  over,  and 
his  personal  estate  was  insufficient,  the  annuity  being  treated  as  a  debt 
was  apportioned  between  the  three  devised  estates  according  to  their 
values,  and  each  tenant  for  life  on  paying  his  proportion  of  the  annuity 
was  entitled  in  respect  of  each  payment  to  a  charge  upon  the  corpus,  but 
had  to  keep  down  the  interest  on  the  amount  so  charged :  Be  Harrison, 
Townson  v.  H.,  43  Ch.  D.  56  ;  and  see  Re  Perkins,  [1907]  2  Ch.  596  (where 
earlier  cases  are  considered) ;  Re  Poyser,  [1910]  2  Ch,  444. 

Where  a  tenant  for  life  charged  lands  with  an  annuity,  but  did  not  cove- 
nant for  payment,  the  annuitant  nevertheless  ranked  as  a  specialty  creditor 
against  the  estate  of  the  tenant  for  life :  Crawford  v.  Annaly,  23  L.  R.  Ir.  11 3. 

And  as  to  registering  annuities,  see  the  Judgments  Act,  1855  (18  &  19  V. 
c.  15),  s.  12. 

As  to  the  right  of  an  annuitant  or  grantee  of  a  rent-charge  to  have  the  Raising 
arrears  raised  by  sale,  see  Hall  v.  Hurt,  2  J.  &  H.  76  ;   White  v.  James,  26  arrears 
Beav.  191 ;  Todd  v.  Beilby,  27  Beav.  354,  n. ;  Re  Bacon,  Grissel  v.  Leathes,  ^y  sale. 
62  L.  J.  Ch.  445 ;   Be  Tucker,  T.  v.  T.,  [1893]  2  Ch.  323  ;   Hamlro  v.  H., 
[1894]  2  Ch.  564  ;  and  inf.  p,  1674,  and  Vol.  III.  p.  2049. 

And  where  annuities  are  charged  upon  real  estate,  the  income  of  which 
is  insufficient  to  provide  for  them,  a  portion  of  the  corpus  must  be  sold  to 
make  up  the  annuities,  and  the  interest  of  a  tenant  for  life  is  in  suspense 
until  some  of  them  fall  in :  Re  Grant,  Walker  v.  Martineau,  31  W.  R.  703  ; 
52  L.  J.  Ch.  652  ;  48  L.  T.  937. 

An  annuity  being  a  charge  on  the  corpus,  the  income  being  deficient,  the 
tenant  for  life  was  only  bound  to  keep  down  the  interest  on  the  arrears  : 
Playfair  v.  Cooper,  17  Beav.  187. 

An  indefinite  charge  on  the  rents  and  profits  charges  the  corpus  :  Phillips  Whether 
V.  ChMeridge,  3  D.  J.  &  S.  332  ;  and  see  Carter  v.  Salt,  Ir.  R.  1  Eq.  97  ;  and  charged  on 
as  to  debts.  Be  Green,  Baldock  v.  G.,  40  Ch.  D.  610.  <^Pi^  or 

For  cases  in  which  it  has  been  held  that  the  annuity  was  charged  on  the  mcome. 
income  only,  and  not  the  corpus,  see  Baker  v.  B.,  6  H.  L.  C.  616 ;  4  Jur. 
N.  S.  491 ;  Foster  v.  Smith,  1  Ph.  629  ;  Tarbottom  v.  Earl,  11  W.  R.  680 ; 
Sahm  V.  Weston,  14  W.  R.  757  ;  Clifford  v.  Arundell,  27  Beav.  209  ;  1  D.  P. 
&  J.  307  ;  Booth  v.  Coulton,  5  Ch.  684 ;  Be  Taylor,  T.  v.  T.,  17  Eq.  324  ; 
Michell  v.  Waton,  20  Eq.  270 ;  Be  Boden,  [1907]  1  Ch.  132. 

For  cases  in  which  the  corpus  was  held  to  be  charged,  see  Carmichael  v. 
Gee,  5  App.  Ca.  588 ;  S.  C,  11  Ch.  D.  891,  C.  A. ;  nom.  Gee  v.  Mahood 
(where  the  distinction  was  drawn  between  the  gift  of  an  annuity  and  a  gift 
of  the  income  or  part  of  the  income  of  a  sum  of  money  set  apart) ;  Haynes 
V.  i?.,  3  D.  M.  &  G.  590 ;  Wroughton  v.  Colquhoun,  1  D.  &  S.  36  ;  Phillips 
V.  Gutteridge,  3  D.  J.  &  S.  332  ;  Birch  v.  Sherratt,  2  Ch.  644  ;  Percy  v.  P., 
35  Beav.  295 ;  Neville  v.  Andrews,  1866,  W.  N.  266  ;  Be  Wehb,  Leedham 
V.  Patchett,  63  L.  T.  645  ;  Be  Howarth,  [1909]  2  Ch.  19  ;  Be  Watkins' 
Settlement,  [1911]  1  Ch.  1,  C.  A.  (overruling  Be  Bigge,  [1907]  1  Ch.  714). 

Where  there  was  a  gift  of  the  remainder  of  the  rents  and  profits,  which, 
however,  were  insufficient  to  pay  the  annuity,  the  annuitant  was  not 
entitled  to  a  contintung  charge :  Wormald  v.  Muzeen,  60  L.  J.  Ch.  776 ; 
29  W.  R.  795 ;  reversing  S.  C,  17  Ch.  D.  167. 

Where  a  life  annuity  was  charged  on  two  specific  real  estates,  with  powers  Exoneration 
of  distress  and  entry,  this  being  a  legal  limitation  of  a  rent-charge,  the  of  personalty, 
personal  estate  was  relieved  from  payment  of  the  annuity :   Patching  v. 
Barnett,  51  L.  J.  Ch.  74  ;  reversing  S.  C,  49  L.  J.  Ch.  665. 

Where  a  gift  of  an  annuity  is  followed  by  a  direction  that  it  is  to  be  a 
charge  on  certain  land,  it  remains  a  question  of  construction  whether  it  is 
charged  on  that  land  exclusively,  so  as  to  relieve  the  personal  estate :  Re 
Trenchard,  [1906]  1  Ch.  82. 

A  mere  direction  to  set  apart  a  fund  for  the  annuity  does  not  exonerate  Direction  to 
the  corpus  :  Re  Taylor,  Illsley  v.  Randall,  53  L.  J.  Ch.  1161 ;  50  L.  T.  717  ;  sot  apart 
33  W.  R.  13  ;  Re  Mason,  M.  v.  Robinson,  8  Ch.  D.  411 ;  Miles  v.  Rowland,  a  fund. 
1881,  W.  N.  26  ;  Re  Tucker,  T.  v.  T.,  [1893]  2  Ch.  823. 
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The  fund  set  apart  being  reduced,  the  deficiency  of  income  was  made 
good  out  of  the  corpw  :  May  v.  Bennett,  1  Russ.  370 ;  Mills  v.  Drewitt,  20 
Beav.  632. 

As  to  the  mode  of  apportionment  between  annuities  where  the  estate  is 
insufficient  to  pay  them,  v.  inf.  p.  1579. 

Annuitants  whose  annuities  are  secured  by  consols  are  not  entitled  to  be 
secured  against  the  chances  of  conversion :  Be  Meaeock,  M.  v.  M.,  1889, 
W.  N.  9  ;  but  their  security  under  an  express  direction  in  the  will  in  that 
behalf  will  not  be  affected :  Pack  v.  Darby,  1895,  W.  N.  123. 

A  perpetual  rent-charge  redeemable  by  a  transfer  to  the  trustees  of  a 
specified  amount  of  £3  per  cent,  annuities  may,  by  virtue  of  sect.  25  (2)  of  the 
National  Debt  (Conversion)  Act,  1888  (51  &  52  V.  c.  2),  be  redeemed  by  a 
transfer  to  them  of  the  specified  amount  of  2|  per  Cent.  Stock :  Northumber- 
land  {D.  of)  v.  Percy,  [1893]  1  Ch.  298. 

SECURITY — SALE  OF  PROPBKTY  OHAKGED. 

Future  In  suit  by  a  grantee  against  assets,  future  payments  will  be  directed  to  be 

payments.        secured :  Newman  v.  Ayling,  sup.  p.  1 567 ;  but  not  in  a  suit  against  the  grantor : 

Cooke  V.  Wiggins,  10  Ves.  191.     A  bill  would  lie  for  arrears  of  an  aimuity, 

even  where  Pit  had  no  right  to  have  it  secured :  Clifford  v.  Turrell,  1  Y.  & 

C.  C.  138. 

Where  an  annuity  is  secured  by  covenant  and  warrant  of  attorney,  and 
the  arrears  are  paid  up,  the  Court  does  not  enjoin  exors  from  paying  simple 
contract  debts  till  a  fund  is  set  apart  for  the  annuity,  unless  a  case  is  made 
of  past  or  probable  misapplication  of  assets  :  Pead  v.  Blunt,  5  Sim.  567. 

In  a  suit  by  annuitant,  before  his  annuity  was  in  arrear  to  secure  it,  the 
personalty  being  exhausted,  the  trustees  were  not  ordered  to  sell  realty  and 
leaseholds,  the  sale  of  which  they  had  power  to  postpone,  but  the  annuity 
was  declared  a  charge,  and  Pit  had  to  pay  the  costs  :  Burrell  v.  Delevante, 
30  Beav.  550 ;  Norman  v.  Johnson,  29  Beav.  77  ;  and  see  Fane  v.  F.,  13 
Ch.  D.  228  ;  the  legatee  of  an  annuity  charged  on  residue  is  entitled  to 
judgment  for  admon  of  the  estate  :   Wollaston  v.  IF.,  7  Ch.  D.  58. 

Senible,  an  annuitant  may,  on  estabhshing  his  right  in  an  admon  suit,  at 
once  apply  to  have  a  fund  set  apart :  Taylor  v.  T.,  8  Ha.  120, 129  ;  but  not 
until  it  has  been  shown  that  the  assets  are  sufficient :   Martyn  v.  Blake, 
3  D.  &  War.  138, 139. 
Setting  apart       Where  an  annuity  is  payable  out  of  the  clear  residuary  estate  of  a 
fund.  testator  the  Court  has  jurisdiction  to  set  apart  a  sufficient  sum  to  answer 

the  annuity,  and  to  pay  the  residue  to  the  residuary  legatees  notwith- 
standing the  opposition  of  the  annuitant ;  the  annuitant  (per  Lindley, 
L.  J.)  having,  nevertheless,  the  right  to  resort,  if  it  becomes  necessary,  to 
the  corpus  of  the  fund  set  apart :  Harbin  v.  Masterman,  [1896]  1  Ch.  351, 
C.  A. 

An  annuitant  is  not  necessarily  entitled  to  have  the  residuary  estate  out 
of  which  the  annuity  is  payable  converted,  and  a  sum  sufficient  to  answer 
the  annuity  set  apart  in  consols  or  other  approved  securities :  Ee  Parry, 
Scott  V.  Leak,  42  Ch.  D.  570 ;  Be  Potter,  P.  v.  P.,  50  L.  T.  8  ;  but  is  entitled 
to  have  the  annuity  sufficiently  secured,  e.g.,  by  a  mortgage  of  real  estate  : 
Be  Parry,  sup. 

In  Prendergast  v.  Lushington,  5  Ha.  17 1 ,  the  Court  would  not  appropriate 
foreign  funds  to  meet  an  annuity,  though  the  trustees  might  have  done 
so  ;  trustees  declining  to  exercise  a  discretion,  the  Court  pursues  its  own 
rules :  S.  C,  Jones  v.  J.,  lb.  464,  et  sup.  p.  1562. 

As  to  the  fund  being  paid  out  of  Court  on  presumption  of  the  annuitant's 

death,  v.  inf.  p.  1590. 

Sale  of  land         Land  subject  to  an  annuity  or  chief  rent  may  be  ordered  to  be  sold  to  pay 

to  pay  arrears  :   Cupit  v.  Jackson,  M'Clel.  495  ;   13  Pri.  721  ;  Horton  v.  Hall,  17 

arrears.  gq.  437  ;   Be  Bacon,  Grissel  v.  Leathes,  62  L.  J.  Ch.  445  ;   though  settled, 

if  the  Court  in  its  discretion  thinks  fit  so  to  order :  Be  Tucker,  T.  v.  T., 

[1893]  2  Ch.  323  ;  observing  op  Taylw  v.  T.,  17  Eq.  324  ;  and  ao  where  a 
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jointure  rent-charge  issues  out  of  the  rents  and  profits  of  the  land,  even 
though  there  is  no  express  charge  on  the  land :  Hambro  v.  H.,  [1894] 
2  Ch.  564 ;  where  there  is  sufficient  distress  :  Kelsey  v.  K.,  17  Eq.  495  ; 
but  (semble)  where  a  term  is  limited  to  secure  the  rent-charge  the  owner 
must  in  general  resort  to  the  term  :  Blackburne  v.  Hope  Edwards,  [1901] 
1  Ch.  419  ;  following  Hale  v.  Hurt,  2  Jo.  &  H.  76. 

In  Greaves  v.  Hicks,  11  Sim.  551,  the  Court  would  not,  under  the  circum- 
stances, order  an  estate  charged  with  an  annuity  to  be  mortgaged  or  sold 
to  pay  it,  though  the  rent  was  inadequate,  and  the  annuity  in  arrear  ;  but 
see  Cupit  v.  Jackson,  M'Cl.  495  ;  13  Pri.  721, 554  ;  and  in  Picard  y.  Mitchell 
(14  Beav.  103)  realty  (including  a  reversion)  charged  with  annuities  being 
deficient,  was  sold  to  make  them  good. 

Where  the  estate  was  sufficient,  a  suit  for  a  sale  and  receiver  was  dis- 
missed with  costs :  Kelsey  v.  K.,  17  Eq.  495. 

Lands  charged  with  an  annuity  being  taken  under  a  Railway  Act,  and  I'*"'^^ 
the  money  paid  into  Court,  portions  of  the  corpus  were  ordered  to  be  sold  charged  taken 
from  time  to  time  to  meet  the  growing  payments  :  Exp.  Wilkinson,  3  D.  &  """""^  ^y- 
S.  633  ;  or  arrears  :  Be  Tinkler,  5  P.  &  S.  722  ;  Miner  v.  Baldwin,  I  Sm,     '^^• 
&  G.  522. 


Section  XXIV. — Abatement  and  Apportionment  of  Legacies 
AND  Annuities. 

1.  Apportionment,  in  case  of  Deficiency,  among  Legatees — Legacy 

Duty. 

Order  that  the  residue  of  the  funds  in  Court,  after  payment  of  the 
said  costs,  be  apportioned  amongst  the  legatees  named  in  the  first 
schedule  to  the  Master's  certificate  dated  &c.  in  proportion  to  the 
amounts  thereby  certified  to  be  due  to  them  in  respect  of  their 
legacies  ;  And  it  is  ordered  that  the  legacy  duty  on  such  apportion- 
ments respectively  be  ascertained  and  deducted,  and  the  amounts 
payable  in  respect  of  such  apportionments  after  such  deductions, 
and  the  total  amount  payable  in  respect  of  such  duty,  be  certified. 

[Insert  in  Payment  Schedule,  as  under.] 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Pay  duty  to  be  certified  by  the 
Master. 

Pay  sums  to  be  apportioned  to 
legatees  by  the  Master's  cer- 
tificate to  the  persona  to  whom 
they  shall  be  certified  to  be 
payable. 

£    s.     d. 

£     s.     d. 
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2.  Alternative  Order  where  Fund  is  (1)  Sufficient;   (2)  Deficient. 

Tax  Costs ;  And  if  the  residue  of  the  funds  mentioned  in  the 
Schedule  hereto  after  payment  of  such  costs  shall  be  insufi&cient  to 
pay  the  duty  and  the  legacies  mentioned  in  the  said  Master's  certifi- 
cate in  full,  it  is  ordered  that  such  residue  be  apportioned  [Form  1, 
anle\. 

Payment  Schedule. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

M.  V.  M. 


Date  of  Order,  29th  Oct.  1900. 
1900.    M.  1001. 


Ledger  Credit.    As  above. 
Funds  in  Court  -      -  (£2000  Consols. 
)£560  Cash. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  ot 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

RpU  DonRols 

A.   [named  in  the 
Master's  certificate]. 

C.  D.,  of  &c. 

£    s.     d. 

£       s.     d. 
2000    0    0 

Out  of  proceeds  and  the  cash — 

Pay  costs  to  be  taxed  under 
this  order. 

Pay  duty  to  be  certified  by  the 

Master. 

Pay  legacies  certified  to  be  due 
together  with  interest  thereon 
respectively  from  the  —  day 
of  —  as  under  : — 
£200  less  duty  paid  in  re- 
spect thereof  and  interest 
thereon  as  above. 

[Repeat  these  directions  in  the  case 
of  each  other  legatee  named  in  the 
Master's  certificate.'] 

Pay  residue  of  funds  subject  to 
duty  (if  any) 

If  the  residue  of  funds  after  pay- 
ment of  costs  shall  be  insuffi- 
cient to  pay  the  duty  and  the 
legacies  specified  above. 

Pay  duty  to  be  certified  by  the 
Master. 

Pay  sums  to  be  apportioned  to 
legatees  by  Master's  certificate 
to  the  persons  to  whom  they 
shall  be  certified  to  be  payable. 
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3.  Legacies  to  abate,  having  regard  to  Payments  on  Account. 

And  it  appearing  by  tte  said  (certificate)  that  the  testator's  personal 
estate,  after  payment  of  his  debts,  will  not  be  sufficient  for  payment  of 
the  legacies  given  by  his  will,  Declare  that  the  testator's  pecuniary 
legacies  ought  to  abate  in  proportion  to  the  respective  amounts 
thereof,  regard  being  had  to  what  has  been  already  paid  to  any  of  the 
legatees  on  account  of  their  several  legacies. — See  Gardner  v.  Lawrence, 
M.  R.,  19  July,  1776,  A.  703 ;  and  see  Ackroyd  v.  A.,  18  Eq.  313,  et 
sup.  p.  1447. 

4.  Legacies  not  entitled  to  priority  over  Annuities,  and  both  to  abate 
— Annuities  free  of  Duty. 

"  Declare  that  the  other  legacies  bequeathed  by  the  testatrix  are 
not  entitled  to  any  preference  over  the  annuities  bequeathed  by  her, 
and  that  such  other  legacies  and  the  said  annuities  ought  to  abate  pro- 
portionately, and  for  the  purpose  of  such  proportionate  abatement. 
Order  that  the  value  of  the  said  annuities  respectively,  as  at  the 
death  of  the  testatrix,  be  ascertained  (and  in  so  doing,  regard  is  to  be 
had  to  the  circumstances  that  the  said  annuities  are  given  free  from 
legacy  duty) ;  And  it  is  ordered  that  interest  be  computed  at  the  rate 
of  4  p.  c.  per  arm.,  on  such  estimated  value  of  the  said  annuities 
respectively,  from  the  death  of  the  testatrix  down  to  the  time  to 
which  interest  shall  be  computed  on  the  legacies." — Long  v.  Hughes, 
M.  R.,  26  Feb.  1829,  B.  1028 ;  1  De  G.  &  Sm.  364. 

For  declaration  as  to  priorities  of  legacies  and  anns,  and  as  to  legacy 
duty  being  charged  on  the  corpus,  and  not  on  income,  see  Haynes  v.  H., 
3  D.  M.  &  G.  599. 

5.  Apportionment  between  Legatees  and  Annuities,  having  regard 
to  Payments. 

"  And  it  appearing  that  the  personal  estate  of  the  testatrix  is 
insufficient  to  pay  the  several  legacies  mentioned  in  the  schedule  to 
the  Master's  certificate,  dated  &c.,  and  the  several  annuities  given  by 
the  testatrix's  will,  to  the  full  amount  thereof,  Declare  that  the  said 
legacies  and  annuities  ought  to  abate  proportionately,  and  also  the 
legacy  of  £1000  given  to  the  Pit." — Tax  costs. — "  And  it  is  ordered 
that  the  amount  of  the  legacy  duty  payable  in  respect  of  the  said 
legacies  and  annuities  be  ascertained,  assessed,  and  certified,  distin- 
guishing how  much  is  payable  in  respect  of  each  legacy  and  annuity  ; 
And  it  is  ordered  that  the  residue  of  the  funds  mentioned  in  the 
schedule  hereto  after  payment  of  costs  thereby  directed  be  apportioned 
among  the  several  legatees  and  annuitants  of  the  testatrix  named  in 
the  said  schedule  to  the  said  certificate,  in  proportion  to  their  legacies 
and  annuities  respectively,  regard  being  had  in  such  apportionment  to 
all  sums  of  money  which  such  legatees  and  annuitants  respectively 
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have  received  on  account  of  their  said  legacies  and  annuities  ;  And 
for  the  purpose  of  making  such  apportionment,  it  is  ordered  that  the 
value  of  the  said  annuities  respectively  be  ascertained  as  at  the  death 
of  the  testator  ;  And  it  is  ordered  that  interest,  at  the  rate  of  4  p.  c. 
per  ann.,  be  computed  on  such  values,  from  the  death  of  the  testatrix 
down  to  the  time  at  which  interest  shall  be  computed  on  such 
legacies ;  " — And  it  is  ordered  that  subsequent  interest  after  deducting 
income  tax  (if  any)  be  computed  on  the  said  legacies  and  annuities 
at  the  respective  rates  already  certified  [or  at  the  rate  of  4  p.  c.  per 
ann.]  from  the  foot  of  the  Master's  said  certificate  ; — And  it  is  ordered 
that  the  amount  due  for  principal  and  interest  in  respect  of  each  legacy 
and  annuity,  and  the  total  amount  of  income  tax,  and  the  name  of 
each  legatee  or  annuitant  be  certified. 

[Insert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  tlie  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Pay  costs  to  be  taxed  under  this 
order. 

Pay  total  amount  of  duty  to  be 
certified  by  the  Master. 

Pay  income  tax  to  be  certified. 

Pay  sums  to  be  apportioned  to 
legatees  and  annuitants  by  the 
Master's  certificate  to  the  per- 
sons  to   whom  they  shall  be 
certified  to  be  payable. 

£    s.     d. 

£    ».     d. 

Adapted  from  Wordsworth  v.  Darrell,  V.-C.  K.,  19  July,  1855,  B.  1558. 

6.  Legacies  to  Abate — Declaration  as  to  Gifts  to  Widow. 

Declare,  that  according  to  the  true  construction  of  the  will  of  the 
above-named  testator  C,  having  regard  to  the  fact  of  the  testator's 
estate  being  insufficient  to  pay  in  full  the  legacies  and  annuities  given 
by  his  will,  all  the  pecuniary  legacies  and  annuities  given  by  his  will, 
including  the  legacy  of  £1000  to  the  testator's  widow,  ought  to  abate 
equally ;  and  that  the  testator's  widow.  A.,  is  entitled  to  elect  to  Uve 
at  the  testator's  dwelhng-house,  known  as  &c.,  and  that  the  amount 
to  be  provided  out  of  the  estate  of  the  testator  for  rent,  rates  and 
taxes,  in  respect  of  such  house  is  not  hable  to  abate,  and  that  the  rent, 
rates  and  taxes  in  respect  of  such  house  during  the  residence  of  the 
said  A.  are  to  be  paid  out  of  the  estate  of  the  testator. — Re  Cazenove, 
C.  V.  C,  StirUng,  J.,  7  June,  1889,  A.  892  ;  S.  C,  61  L.  T.  115. 

For  order  where  the  corpus  was  insufficient  to  pay  the  arrears  of  the 
annuities,  some  annuitants  being  dead,  directing  valuation  of  annuities,  and 


SECT.  XXIV.]     Abatement,  Sfc,  of  Legacies  and  Annuities.  1579 

that  sums  received  be  accounted  for,  see  Potts  v.  Smith,  V.-C.  J.,  31  July, 
1869,  B.  2371 ;  S.  C,  8  Eq.  683  ;  Seton,  4th  edit.  p.  967,  Form  6  ;  and  for 
a  like  order  where  the  annuities  were  by  consent  valued  on  the  Government 
tables,  see  Todd  v.  Beilby,  M.  R.,  30  July,  1859,  B.  2751  ;  S.  C,  27  Beav. 
353  J  Seton,  4th  edit.  p.  968,  Form  7. 

For  order  for  apportionment  of  legacies  and  annuities,  for  valuing  and 
paying  annuity,  and  for  setting  apart  funds  to  provide  for  annuities,  which 
were  not  to  be  alienated,  see  Bowker  v.  B.,  M.  R.,  23  March,  1829,  A.  1059  ; 
and  see  Qratrix  v.  Chambers,  2  Gif.  321. 

For  order  for  apportionment  between  legatees  and  annuitants,  having 
regard  to  previous  payments,  and  distinguishing  interest  and  arrears,  see 
Moss  V.  R.,  M.  R.,  5  May,  1806,  B.  593. 

For  order  for  apportionment  among  residuary  legatees,  subject  to 
advances,  with  inquiry  as  to  receipts,  see  Sherwood  v.  Rivers,  V.-C.  K.  B., 
18  March,  1848,  B.  1111. 

For  order  declaring  moneys  from  time  to  time  received  on  account  of  a 
legacy  applicable  rateably  between  income  and  capital,  see  Be  Tinkler, 
20  Eq.  456. 

NOTES. 

As  to  the  abatement  of  legacies,  see  Wms.  Exors.  1087  et  seq. ;  Ingpen  Abatement  of 
on  Exors.  486  et  seq.  legacies. 

Specific  legacies  must  abate  according  to  their  respective  values  at 
the  testator's  death  :  Halse  v.  Rumford,  47  L.  J.  Ch.  559. 

In  Re  Tinkler,  20  Eq.  456,  where  the  estate  was  insufficient  to  pay 
legacies,  including  a  trust  legacy,  sums  of  money  from  time  to  time  received 
were  each  to  be  apportioned  as  regarded  capital  and  income,  so  as  to 
attribute  to  income  4  p.  c.  from  the  testator's  death  on  the  amount  attri- 
buted to  capital :  and  see  Ackroyd  v.  A.,  18  Eq.  313,  sup.  p.  1447. 

A  legacy  to  a  testator's  widow,  to  be  paid  immediately  after  his  death 
for  her  immediate  wants,  is  liable  to  abatement  along  with  others  :  Cazenove 
V.  C,  61  L.  T.  115  ;  Be  Schweder's  Estate,  Oppenheim  v.  S.,  [1891]  3  Ch.  44  ; 
dissenting  from  Re  Hardy,  Wells  v.  Borwick,  17  Ch.  D.  798. 

Where  an  insufficient  fund  is  bequeathed  to  answer  two  legacies,  one  of 
which  faUs,  the  other  is  not  liable  to  abatement  in  favour  of  the  residuary 
legatee  :  Re  Tunno,  Baikes  v.  R.,  45  Ch.  D.  66. 

Where  assets  are  deficient,  an  annuity  should  be  valued  and  abate  pro-  Valuation  of 
portionately,  and  the  apportionment  belongs  to  the  annuitant  absolutely :  annuities. 
Wroughton  v.  Colquhoun,  1  D.  &  S.  357  ;  Innes  v.  Mitchell,  1  Ph.  710 ; 
although  the  annuity  is  determinable  on  alienation :  Be  Sinclair,  Allen 
V.  S.,  [1897]  1  Ch.  921,  not  following  Carr  v.  Ingleby,  1  De  G.  &  Sm.  362  ; 
and  see  Be  Boss,  Ashton  v.  B.,  [1900]  1  Ch.  162,  sup.  p.  1569  ;  Be  Cottrell, 
[1910]  1  Ch.  402. 

Where  an  annuity  was  given  to  three  persons  and  the  survivors,  and  the 
corpus  to  the  last  survivor,  the  corpus,  being  lost  and  partially  recovered, 
was  apportioned  amongst  their  represves  according  to  the  amount  of  arrears 
of  the  annuity  due  to  the  two  who  died  first,  and  the  whole  arrears  as  well 
as  corpus  due  to  the  survivor :  Innes  v.  Mitchell,  2  Ph.  346,  reversing 
1  Ph.  710. 

In  Todd  V.  Beilby,  27  Beav.  353,  sup.,  followed  in  Potts  v.  Smith,  8  Eq. 
683,  it  was  held,  that  it  the  corpus  will  not  pay  arrears  it  is  to  be  divided  in 
proportion  to  the  value  of  the  annuities  taken — if  all  the  annuitants  are 
living  at  the  testator's  death :  Be  Wilkins,  W.  v.  Botherham,  27  Ch.  D. 
703  ;  Delves  v.  NewingUm,  52  L.  T.  512  (and  see  Heath  v.  Nugent,  29  Beav. 
226) ;  and  Be  Metcalf,  [1903]  1  Ch.  424 ;  it  all  or  some  are  dead,  to  the 
amount  of  arrears ;  and  as  to  any  living,  to  the  amount  of  their  arrears, 
added  to  the  prospective  value. 

And  as  to  the  mode  of  apportionment  between  two  annuities,  one  of 
which  is  free  from  duty,  see  Be  Wilkins,  sup. 

A  legatee  of  residue,  "  including  the  fund  set  apart "  for  the  annuities,  Priority. 


1580 


Costs. 
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can  take  nothing  when  they  cease  untU  they  have  all  been  paid  in  full : 
Be  Tootal,  Hankin  v.  Kilburn,  2  Ch.  D.  628,  C.  A. ;  unless  the  testator 
provided  that  they  should  abate  if  the  estate  were  insufficient :  Farmer  v. 
Mills,  4  Euss.  86  ;  and  see  Sales  v.  Drake,  1  Ch.  D.  217. 

As  to  priorities  between  annuities  and  legacies,  see  Haynes  v.  H.,3  D,  M. 
&  G.  590 ;  annuities  charged  on  the  land,  with  power  of  entry  and  distress, 
have  no  priority  over  legacies  charged  on  the  land :  Roper  v.  B.,  3  Ch.  D. 
714,  et  sup.  p.  1536. 

As  to  costs  where  legacies  abate,  see  Wroughton  v.  Colquhoun,  1  D.  &  S. 
357  ;  Be  Jarman,  1  Eq.  71,  ei  sup.  p.  1448. 


Section  XXV.— Lapsing  to  the  Crown. 

1.  Crown  declared  entitled  to  bona  vacantia. 

It  appearing  by  the  Master's  certificate,  dated  &c.,  that  the 
above-named  intestate  A.  died  without  any  next  of  kin,  Declare  that 
H.  M.  the  King,  in  right  of  His  Crown  [or,  by  virtue  of  His  Royal 
Prerogative],  is  entitled  to  the  funds  mentioned  in  the  Schedule  hereto, 
being  the  personal  estate  of  the  intestate  as  bona  vacantia;  And 
it  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in  the 
Schedule  hereto. 


[Insert  in  Payment  Schedule  as  under.] 

Particulars  of  Pay- 
ments, Transfers,  or 
other  operations  to  be 

Payees  and  Transferees  or  Titles  of 
separate  Accounts. 

Amounts. 

carried  out  by  the 
Paymaster. 

Money. 

Securities. 

Transfer  Consols  . . 
Pay  cash   

The    Treasury    Solr    and     the 
Assistant  Paymaster- General, 
per  Act  39  &  40  V.  o.  18,  "  The 
Crown's    Nominee    Securities 
Account." 

H.    M.'s    Paymaster  -  General, 
"  Cash  Account." 

£    s.    d. 
50    0    0 

£       s. 
3000    0 

d. 
0 

2.  Another  Form. 

Declare  that  H.  M.  the  (King),  by  virtue  of  (His)  Royal  Pre- 
rogative, is  entitled  to  the  funds,  the  subject-matter  of  this  action, 
as  barm  vacantia,  and  the  Deft  H.  M.'s  A.  G.  is  to  be  at  liberty  to  apply 
to  the  Court  as  he  may  be  advised. — Cunnack  v.  Edwards,  C.  A.,  3  Aug. 
1896,  A.  4077  ;  [1896]  2  Ch.  679,  C.  A. 


3.  The  like — Life  Interest. 

Declare  that  during  the  life  of  S.,  H.  M.  the  King,  in  right  of  His 
Crown  [or  by  virtue  of  His  Royal  Prerogative],  is  entitled  to  the 
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interest  to  accrue  on  the  Consols  in  the  Schedule  hereto  mentioned ; 
And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in 
the  said  Schedule. 
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\lnsert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments,  Transters, 

or  other  operations  to  bo  carried 

out  by  tlie  Paymaster. 

Payees  and  Trans- 
ferees or  Titles  of 
separate  Accounts. 

Amounts. 

Money. 

Securities. 

Pay  interest  as  it  accrues  during 
life  of  S. 

H.  M.'3  Paymaster- 
General,       "  Cash 
Account." 

£    a.     d. 

£    s.    d. 

i.  The  like — Failure  of  Heirs — Proceeds  of  Sale  under  Settled  Land 
Act,  1882 — Trustees  to  retain  Costs. 

Declaee  that  H.  M.  the  (King)  in  right  of  (His)  Crown  [or,  by  virtue 
of  His  Royal  Prerogative],  is  entitled  to  the  capital  moneys  arising 
from  the  sale  under  the  Settled  Land  Act,  1882,  of  the  portions  of  real 
estate  of  the  above-named  testator  G.  W.  C.  B.,  sold  under  the  said 
Act  as  bona  vacantia  ;  And  tax  as  between  solr  and  client  the  costs 
of  the  Pits  and  Deft  of  this  action,  including  in  the  costs  of  the  Pits 
any  charges  and  expenses  properly  incurred  by  them  and  not  already 
taxed  or  allowed  relating  to  the  execution  of  the  trusts  of  the  testator's 
will  beyond  their  costs  of  this  action.  And  it  is  ordered  that  the 
Pit  J.  P.  do  retain  and  pay  the  said  costs  out  of  the  said  capital  moneys 
and  transfer  and  pay  the  residue  thereof  with  any  interest  accrued  and 
to  accrue  thereon  to  the  Crown  account,  or  as  the  [Commrs  of  His 
Majesty's]  Treasury  shall  direct. — Liberty  to  apply. — See  Re  Bond, 
Paries  v.  A.  G.,  Kekewich,  J.,  15  May,  1900,  A.  2166 ;  [1901] 
1  Ch.  15. 


5.  Testator  intestate  as  to  impure  Personalty — Croim  erditled. 

"  Declare  that  the  debts,  funeral  and  testamentary  expenses,  and 
legacies  already  paid  and  the  costs  of  suit  are  payable  out  of  impure 
personalty  and  pure  personalty  according  to  their  respective  values  at 
the  time  of  the  testator's  death  ;  And  Declare  that  the  testator  died 
intestate  as  to  such  part  of  his  personal  estate  as  is  connected  with  an 
interest  in  real  estate." — Tax  costs. — And  it  is  ordered  that  the  funds 
in  Court  be  dealt  with  as  directed  in  the  Schedule  hereto. — Directions 
to  apportion  residue  of  funds  in  Court,  after  payment  of  costs, 
between  the  pure  and  the  impure  personalty,  on  the  footing  of  the 
above  declarations. 
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[Insert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments, 
Transfers,  or  other  opera- 

Payees and  Transferees  or  Titles 
of  separate  Accounts. 

Amounts. 

tions  to  be  carried  out 
by  the  Paymaster. 

Money. 

Securities. 

Sell  Consols 

H.  M.'s  Paymaster- General, 
"  Cash  Account." 

A.,  B.,  and  C,  as  trustees  of 
the  [name]  Charity  [or,  if 
so  ordered^  any  two  of 
them],  or  to  the  trustees 
of  the  said  Charity  for 
the  time  being,  or  any 
two  of  them  [or  where 
trustees  numerous],  or  to 
the  attorney  of  any  two 
or  more  of  them. 

£    s.    d. 

£     s.d. 
2000   0 

Out  of  proceeds — 

Pay  costs  to  be  taxed 
under  this  order. 

Pay  sum  to  be  appor- 
tioned in  respect  of 
impure    personalty 
by  the  Master's  cer- 
tificate. 

Pay  sum  to  be  appor- 
tioned in  respect  of 
pure  personalty  by 
the  same  certificate. 

—See  Trail  v.  Jachson,  V.-C.  H.,  18  July,  1877,  B.  2656;  -S.  C,  25 
W.  K.  802  ;  46  L.  J.  Ch.  684. 

6.  Marriage  declared  void,  and  Property  vested  in  the  Croum. 

"  Declare  that  the  marriage  between  the  testator  and  E., 
whether  celebrated  in  the  kingdom  of  Denmark  or  elsewhere,  was 
not  a  valid  marriage,  but  is  null  and  void  to  all  intents  and  purposes 
whatsoever,  and  that  the  real  and  personal  estate  of  the  testator  has 
become  vested  in  H.  M.  the  (King),  in  right  of  (His)  Eoyal  Pre- 
rogative."— Adapted  from  Brook  v.  B.,  V.-C.  S.,  17  April,  1858,  A. 
1093 ;  S.  C,  3  Sm.  &  G.  481 ;  9  H.  L.  C.  193  ;  9  W.  R.  461 ;  et  inf. 
p.  1586. 


7.  Accumulation  beyond  Legal  Limits — Vndisposed-of  Surplus 
divided  between  the  Widow  and  the  Crown,  there  being  no  Next 
of  Kin. 

"  Declare,  that  as  between  the  persons  entitled  to  the  residuary 
real  and  personal  estate  of  the  testator,  the  annuity  given  by  his  will 
to  his  widow,  the  Deft  P.  T.,  is  payable  rateably  out  of  the  income  of 
the  said  real  and  the  income  of  the  said  personal  estate  ;  And  Declare 
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that  the  trusts  for  the  accumulation  directed  by  the  said  will  of  the 
surplus  income  of  the  testator's  real  and  personal  estate  ceased  upon 
the  16th  day  of  April,  1873,  being  the  expiration  of  twenty-one  years 
from  the  death  of  the  testator,  and  that  the  surplus  income  of  the 
testator's  residuary  real  and  personal  estate  from  the  16th  day  of 
April,  1873,  down  to  the  decease  of  the  testator's  widow,  the  Deft  F.  T. , 
are  not  effectually  disposed  of  by  his  said  will,  and  that  the  Deft 
F.  T.  is  entitled  to  one  moiety  of  such  part  of  the  said  surplus  income 
so  undisposed  of  as  has  arisen,  or  shall  arise,  from  personal  estate ; 
and  that  H.  M.  the  (King) ,  in  right  of  (his)  royal  prerogative,  is  entitled 
to  the  other  equal  moiety  of  such  part  of  the  said  surplus  income  so 
undisposed  of  as  has  arisen,  or  shall  arise,  from  personal  estate,  and 
to  the  entirety  of  such  part  of  the  said  surplus  income  so  undisposed 
of  as  has  arisen,  or  shall  arise,  from  the  rents,  issues,  and  profits  of 
real  estate. — Tax  costs  as  between  solr  and  client ;  And  it  is  ordered 
that  the  Pit,  the  trustee  of  the  said  will,  do  out  of  the  rents  and  profits 
of  the  residuary  real  estate  of  the  testator  which  shall  accrue  during 
the  life  of  the  Deft  F.  T.,  pay  to  the  Deft  F.  T.,  for  her  separate  use 
during  her  life,  or  until  further  order,  so  much  of  the  said  annuity  of 
£500  as  shall  be  the  apportioned  part  thereof  payable  out  of  such 
rents,  having  regard  to  the  declaration  first  hereinbefore  contained, 
such  apportioned  part  to  be  certified." — Liberty  to  Deft  F.  T.  to  apply, 
in  Chambers,  half-yearly  during  her  life,  to  have  the  amount  of  her 
annuity  for  the  time  being  payable  out  of  the  income  of  the  personal 
estate,  having  regard  to  the  declaration  first  hereinbefore  contained, 
ascertained  ;  And  it  is  ordered  that  the  funds  in  Court  be  dealt  with 
p,s  directed  in  the  Schedule  hereto. 

[Insert  in  Payment  Schedule  as  under.] 


Particulars  of  Payments, 
Transfers,  or  other  opera- 
tions to  be  carried  out 
by  the  Paymaster. 


Sell  sufficient  Consols  to 
raise  costs  to  be  taxed 
under  this  order. 

Out  of  proceeds — 
Pay  such  costs. 

Transfer  Consols 


Transfer  Consols 


Payees  and  Transferee.^  or 
Titles  of  separate  Accounts. 


Deft    F.     T.,     married 
woman. 

The  Treasury  Solr  and 
Assistant  Paymaster- 
General,  per  Act  39 
&  40  V.  0.  18,  "  The 
Crown's  Nominee  Se- 
curities Account." 


Amounts. 


Money. 


£  s.  d. 


Securities. 


{Insert  amount.) 


{Insert  amount.) 
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Particulars  of  Payments, 

Amounts. 

Transfers, or  other  opera- 

Payees and  Transferees  or 
Titles  of  separate  Accounts. 

tions  to  be  carried  out 

by  the  Paymaster. 

Money. 

Securities. 

£  s.d. 

£     8.     d. 

Out,  of   interest    as    it 

Deft  F.  T.,  married  wo- 

accrues during  life  of 

man. 

payee  on   residue  of 

Consols — 

Pay  so  much  of  the  an- 

nuity of  £500  as  shall 

be  from  time  to  time 

certified  to  be  payable 

out  of  the  income  of 

the  personal  estate. 

Pay  residue  of  such  inter- 

est as  under — 

One  moiety 

The  same. 

One  moiety 

H.     M.'s     Paymaster- 
General,  "  Cash  ac- 
count." 

—See  Weathercdl  v.  ThornburgJi,  V.-C.  H.,  29  May,  1877,  B.  2436. 

8.  Account  and  inquiries  in  action  hy  Treasury  Solicitor  against 
'person  to  whom  Administration  had  heen  wrongly  granted. 

Order  that  the  following  &c. : — 1.  An  account  of  the  personal 
estate  of  the  intestate  E.  H.,  deceased,  in  the  statement  of  claim 
named  come  to  the  hands  of  the  Deft  or  of  any  other  person  by 
his  order  or  for  his  use  as  the  former  administrator  of  the  intestate's 
estate  under  and  by  virtue  of  the  grant  (since  revoked)  of  letters  of 
administration  dated  &c.  or  otherwise.  2.  An  inquiry  what  parts, 
if  any,  of  the  intestate's  personal  estate  are  outstanding  or  undisposed 
of.  3.  An  inquiry  whether  the  Deft  has  made  any  payment  in  respect 
of  which  he  is  intitled  to  reimbursement  under  the  Statute  20  &  21 
V.  c.  77,  s.  77.  Deft  to  pay  costs  of  action. — Treasury  Solicitor  v. 
Harvey,  Swinfen  Eady,  J.,  11  March,  1911,  B.  888. 


Treasury 
Soir  Act, 
1876. 


NOTBS. 

By  the  Treasury  Solicitor  Act,  1876  (39  &  40  V.  c.  18),  s.  1,  the  Treasury 
Bolr  is  constituted  a  corporation  sole.  By  sect.  2,  where  letters  of  admon 
are  granted  to  the  Treasury  solr  as  her  Majesty's  nominee,  they  may  be 
granted  to  him  and  his  successors,  or,  if  the  warrant  so  provide,  to  some 
person  nominated  in  that  behalf  by  him.  The  warrant  may  make  the 
nomination  with  limitations,  and  the  Treasury  sob  is  to  be  bound  without 
executing  an  admon  bond  as  if  he  had  done  so. 

By  sect.  3,  an  assistant  solr  to  the  Treasury  may  act. 

By  sect.  4,  the  disposal  of  money  and  property  received  under  admon  or 
forfeiture  and  of  unclaimed  grants  is  provided  for. 

By  sect.  6,  the  Act  is  to  apply,  so  far  as  circumstances  admit,  in  the  case 
of  personal  estate  and  property  to  which  the  Crown  has  become  entitled 
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before  the  passing  of  the  Act,  and  of  warrants  given,  grants  mado,  and  aots 
done  under  previous  Acts. 

By  sect.  9,  the  15  &  16  V.  c.  3,  is  repealed,  except  that  all  acts  done, 
rights  and  liabilities  and  proceedings  under  it  are  not  to  be  afiected ;  and 
sect.  2  is  re-enacted. 

Astopetitionsof  right, «.  Vol.  I.  pp.381  eJ  se5'.,Chap.  XXV.  "  Petition 
OF  RiaHT." 

As  to  the  right  of  the  nominee  of  the  Crown  to  costs  when  sued  by  parties  Costs  of 
claiming  both  wrongfully  and  rightfully  to  be  next  of  kin,  sen  Kane  v.  Crown. 
Reynolds,  4  D.  M.  &  G.  565  ;  2  Sm.  &  G.  331 ;  and  as  to  payment  of  costs 
by  the  Crown,  see  the  Crown  Suits  Act,  1855  (18  &  19  V.  c.  90) ;  et  swp.  pp. 
1250, 1268  ;  and  see  Johnson  v.  Rex,  [1904]  A.  0. 817,  that  in  cases  between 
the  Crown  and  a  subject  the  Crown  neither  pays  nor  receives  costs  unless 
the  case  is  governed  by  some  local  statute,  or  there  are  exceptional  circum- 
stances justifying  a  departure  from  the  ordinary  rule. 

When,  no  next  of  kin  appearing,  the  Crown  had  received  the  residue,  on  Refunding 
Pits  proving  their  right,  the  Crown  was  liable  to  refund :  Re  Dewell,  Edgar  by  Crown. 
V.  Reynolds,  4  Drew.  269  ;  but  not  with  interest  where  no  letters  of  admon 
had  been  taken  out :  Re  Gasman,  17  Ch.  D.  771,  C.  A. ;  15  Ch.  D.  67. 

Property  devolving  on  a  corp.  which  has  been  dissolved  passes  to  the  Property 
Crown  as  bona  vacantia  :  Re  Higginson  and  Dean,  Exp.  A.  0.,  [1899]  1  devolving  on 
Q.  B.  325 ;    and  see  Gunnack  v.  Edwards,  [1896]  2  Ch.  679,  C.  A.,  sup.  Crown. 
Form  2 ;   Lewin,  167  ;   and  if  a  c.  g.  *.  of  chattels  real  or  personal  dies 
intestate  without  leaving  any  next  of  kin,  the  beneficial  interest,  like  all 
other  bona  vacantia,  vests  in  the  Crown  by  the  prerogative :  Lewin,  317. 

Where  an  owner  in  fee  simple  who  died  without  heirs  devised  land  to  one 
for  life  with  no  gift  over,  and  the  land  was  afterwards  sold  under  the  Settled 
Land  Act,  1882,  proceeds  of  sale  remaining,  after  the  death  of  the  tenant 
for  lite,  in  the  hands  of  trustees  appointed  for  the  purposes  of  the  Act  vested 
in  the  Crown  as  bona  vacantia :  Re  Bond,  Panes  v.  A.  O.,  [1901]  1  Ch.  15, 
Form  4,  sup.  p.  1581. 

On  failure  of  heirs,  though  named,  of  special  occupant,  dying  intestate,  of 
lease  for  lives,  the  Crown  was  entitled  on  taking  out  admon :  Reynolds  v. 
Wright,  2  D.  F.  &  J.  590  ;  and  where  a  charitable  legacy  or  a  trust  fails,  and 
there  are  no  next  of  kin,  the  exor  is  trustee  for  the  Crown :  Dacre  v.  Patrick- 
son,  1  Dr.  &  S.  182  ;  Powell  v.  Merrett,  1  Sm.  &  G.  381  ;  as  to  next  of  kin, 
V.  sup.  p.  1513. 

The  Crown  was  held  entitled  to  a  fund  in  this  country  the  property  of  an 
Austrian  citizen  domiciled  in  Austria  who  died  a  bastard  intestate  without 
heirs-,  although  by  Austrian  law  such  property  is  confiscated  by  the  fiscus 
as  heirless  property  :  Re  Barrett's  Trusts,  [1902]  1  Ch.  847. 

Under  the  Intestates'  Estates  Act,  1884  (47  &  48  V.  c.  71),  ss.  4,  7,  the 
title  of  the  Crown  by  escheat  prevails  over  that  of  exors  as  to  proceeds  of 
sale  of  land  not  disposed  of  by  the  will  of  a  testator  who  dies  without  an 
heu- :  Re  Wood,  A.  0.  v.  Andersm,  [1896]  2  Ch.  596. 

By  the  Forfeiture  Act,  1870  (33  &  34  V.  c.  23),  s.  1,  forfeiture  and  escheat  Forfeiture 
for  treason  or  felony  (but  not  outlawry)  are  abolished ;  but  by  sect.  2  Act,  1870. 
treason  or  felony  disqualifies  from  any  public  office ;  and  by  sect.  3  convicts 
may  be  condemned  in  costs ;  and  by  sect.  4  compensation  may  be  made  to 
persons  defrauded  or  injured ;  and  by  sect.  8  convicts,  as  defined  by  sects. 
6,  7,  are  disabled  from  suing  for  or  alienating  property  ;  and  by  sect.  9  the 
Crown  may  appoint  admors  in  whom,  by  sect.  10,  all  the  property  of  con- 
victs (except  what  they  acquire  while  lawfully  at  large,  sect.  30)  is  to  vest, 
with  (sects.  11,17)  full  power  to  let,  mortgage,  sell,  convey,  or  transfer,  and 
decide  priorities,  and  (sects.  13 — 16)  to  pay  costs,  debts,  make  compensation 
to  persons  injured,  and  allowances  to  the  convict's  family,  subject  to  which 
the  property  is,  by  sect.  18,  to  revert  to  the  convict,  or  his  represves,  on  his 
death  or  pardon,  or  the  completion  of  his  sentence.  By  sects.  19, 20,  admors 
are  to  be  liable  only  for  what  they  receive,  and  to  receive  solr  and  client 
costs ;  sects.  21 — 26  provide  for  the  appointment  of  interim  curator  where 
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there  is  no  admor ;  by  sect.  27  the  execution  of  judgments  against  the 
convict  is  provided  for ;  by  sects.  28,  29,  the  admor,  or  interim  curator,  is 
accountable  during  sentence  to  any  person  who  would  be  entitled  if  the 
convict  were  dead,  and  after  sentence  completed  to  the  convict  himself. 
For  form  of  summons  under  sect.  28,  see  D.  C.  T.  1180.  An  admor 
appointed  under  this  Act  has  no  power  to  bar  the  estate  tail  of  a  convict, 
but  the  convict  himseK  may  bar  his  estate  tail :  Be  Qaslcell  and  Walter, 
[1906]  2  Ch.  1. 

Where  an  intestate  left  a  widow  and  no  next  of  kin,  she  and  the  Crown 
shared  the  personalty  equally :  Cave  v.  Roberts,  8  Sim.  214 ;  and  see 
Weafherall  v.  Thornburgh,  Form  7,  sup.  p.  1582.  Now,  under  the  Intestates' 
Estates  Act,  1890  (53  &  54  V.  c.  29),  if  the  net  value  of  the  real  and  personal 
estates  of  any  man  who  dies  intestate  after  Ist  Sept.  1890,  leaving  a  widow 
but  no  issue,  does  not  exceed  £500,  the  real  and  personal  estates  belong  to 
the  widow  absolutely  (sect.  1) ;  and  where  the  net  value  exceeds  £500  the 
widow  is  entitled  to  £500  part  thereof  absolutely  and  exclusively,  and  is  to 
have  a  charge  upon  the  whole  for  £500  with  interest  at  4  p.  c.  per  ann. 
from  the  date  of  the  death  (sect.  2),  and  this  provision  for  her  is  in  addition 
to  her  interest  in  the  residue  remaining  afterpayment  of  the  £500  (sect.  3). 
This  Act,  however,  does  not  apply  to  cases  of  partial  intestacy  :  Be  Twigg, 
[1892]  1  Ch.  579.  The  Act  applies  to  reversionary  interests  of  the  deceased, 
and  such  interests  are  to  be  valued  as  from  the  date  of  the  intestate's  decease  : 
Be  Heath,  [1907]  2  Ch.  270. 

As  to  the  legaUty  of  marriage  with  a  deceased  wife's  sister,  see  the 
Deceased  Wife's  Sister's  Marriage  Act,  1907  (7  Edw.  VII.  c.  47) ;  and  as 
to  the  illegality  of  such  marriages,  both  in  England,  and  Scotland,  prior  to 
this  Act,  see  Fenton  v.  Livingstone,  3  Macq.  497  ;  5  Jur.  N.  S.  1 183  ;  though 
celebrated  abroad :  Brook  v.  B.,  9  H.  L.  C.  193  ;  7  Jur.  N.  S.  422,  Form  6, 
sup.  p.  1582  ;  and  see  Ayerst  v.  Jenkins,  16  Eq.  275  ;  Pawson  v.  Brown, 
13  Ch.  D.  202  ;  and  as  to  marriage  of  Jew  with  his  niece.  Be  De  Wilton, 
[1900]  2  Ch.  481,  sup.  p.  1522. 

As  to  the  marriages  of  Quakers,  see  the  Marriage  (Society  of  Friends)  Acts, 
1847, 1860  (10  &  11  V.  c.  58  ;  23  &  24  V.  o.  18) ;  as  to  Scotch  marriages,  the 
Marriage  (Scotland)  Act,  1856  (19  &  20  V.  c.  96) ;  and  as  to  vaUdity  of 
marriages  contracted  according  to  colonial  law,  the  Colonial  Marriages  Act, 
1865  (28  &  29  V.  c.  64). 

As  to  the  validity  of  a  marriage  duly  solemnized  under  the  Consular 
Marriage  Act,  1849  (12  &  13  V.  c.  68,  repealed  and  virtually  re-enacted  by 
the  Foreign  Marriage  Act,  1892,  55  &  56  V.  c.  23),  in  France  between  a 
Frenchman  and  Englishwoman,  although  such  marriage  has  been  declared 
invalid  in  form  by  a  French  Court,  see  Hay  v.  Northcote,  [1900]  2  Ch.  262, 
following  Simonin  v.  Mallac,  2  Sw.  &  Tr.  67. 

As  to  the  rule  determining  the  vahdity  of  marriages  by  the  lex  loci,  except 
where  contrary  to  fundamental  principles  of  the  law  of  the  domicile,  see 
Brook  V.  B.,  Fenton  v.  Livingstone,  sup. ;  Sottomayor  v.  De  Barros,  5  P.  D. 
94  ;  Be  Bethell,  B.  v.  HiUyard,  38  Ch.  D.  220  ;  Brinkley  v.  A.  O.,  15  P.  D. 
76,  sup.  p.  1522.  And  that  a  marriage  which  is  valid  by  the  law  of  the 
domicile  and  which  is  not  stamped  as  incestuous  by  the  general  consent  of 
Christendom,  is  valid,  Be  BozzelU,  [1902]  1  Ch.  751. 

As  to  penalties  under  the  Marriage  Act,  1823  (4  G.  IV.  c.  76),  v.  sup. 
p.  1018. 
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Section  XXVI. — Set-off  between  Debt  anj)  Lecsacy. 

Sum  found  due  to  one  of  the  Next  of  Kin  in  respect  of  his  Share 

set  off  against  Debt  due  to  the  Administrator  personally. 

Declaration,  that  tlie  total  amount  due  from  the  Deft  (admor  and 
one  of  the  next  of  kin)  to  the  Pit  (the  other  next  of  kin)  was  £3894.^ 
"  ( — )  An  inquiry  whether  any,  and  if  any  what,  amount  is  due  from  the 
Pit  to  the  Deft  for  moneys  lent  or  advanced  by  the  Deft  out  of  his 
own  moneys  ;  And  the  Deft  is  to  be  at  liberty  to  set  off  what,  if  any- 
thing, shall  be  certified  to  be  so  due  from  the  Pit  against  the  said  sum 
of  £3894  and  subsequent  interest,  hereinbefore  declared  to  be  owing 
by  him  to  the  Pit,  and  the  balance  due  from  the  Deft  to  the  Pit  is  to 
be  certified." — Direction  for  payment  within  one  month  after  the 
date  of  the  certificate  ;  but  if  it  shall  be  certified  that  nothing  is  due 
from  the  Deft,  then  dismiss  action  without  costs  ;  and  in  the  event 
of  any  balance  being  certified  to  be  due  from  the  Deft  to  the  Pit. — 
Adjourn  &,c.— Taylor  v.  T.,  M.  R.,  4  May,  1875,  B.  898 ;  S.  C,  20 
Eq.  159. 

For  directions  to  retain  legacy  and  interest  from  judgment  debt  due  from 
legatee  to  testator,  and  to  ascertain  what  was  due  on  the  judgment,  by  com- 
puting interest  on  it  to  the  amount  of  the  penalty  of  the  bond  on  which  it 
was  obtained,  see  Campbell  v.  Oraham,  1  Russ.  &  M.  466. 

For  direction  to  exors  to  retain  any  sums  payable  to  legatees,  who  were, 
or  appeared  to  be,  indebted  to  the  estate,  see  Sellon  v.  Walts,  Form  20,  sup. 
p.  1551. 

For  a  declaration  that  Pit,  as  admor  of  the  obligee,  was  entitled  to  an 
account  of  principal  and  interest  due  on  five  bonds  without  being  limited  to 
the  penalties  of  the  bonds,  the  obligor  having  vexatiously  delayed  him  in 
recovering,  and  direction  to  take  an  account  of  what  was  due,  crediting  a 
payment  in  reduction  first  of  interest  and  then  of  principal,  and  declaration 
that  what  was  due  for  principal  and  interest  of  Deft's  legacy  ought  to  be 
set  off,  with  account  of  what  was  due  in  respect  of  it,  and  direction  for  set- 
off, and  the  balance  to  be  certified  and  paid,  see  Grant  v.  G.,  V.-C.  E., 
20  March,  1840,  A.  1401  ;  3  Sim.  366. 

notes. 

An  exor  may  in  general  set  off  a  debt  due  to  him  against  an  interest  in  the  Debt  to  exor. 
testator's  estate,  or  may,  in  other  words,  pay  the  legacy  by  releasing  the 
debt :  see  Wms.  Exors.  1048  ;  Ingpen  on  Exors.  457. 

Before  the  M.  W.  Property  Act,  1882,  a  debt  due  from  a  husband  could  Married 
be  set  off  against  a  legacy  to  his  wife,  subject  to  her  equity  to  a  settlement :  women. 
Lee  V.  Egremont,  5  Dr.  &  S.  348,  368 ;   lie  Briant,  PouUer  v.  Shackel,  39 
Ch.  D.  471 ;    and  to  her  assignments  for  value :   Be  Batchelor,  Sloper  v. 
Oliver,  16  Eq.  481 ;  and  see  Lewin  on  Trusts,  898.      Since  the  M.  W. 
Property  Act,  1882,  this  is  no  longer  the  case. 

An  exor  or  admor  may  set  off  a  legacy,  or  the  share  of  a  next  of  kin  Statute- 
indebted  to  the  testator,  against  the  debt,  though  statute-barred  :  Courtenay  barred  debts, 
v.  Williams,  3  Ha.  539  ;  affirmed,  15  L.  J.  Ch.  204  ;  Coates  v.  C,  33  Beay. 
249  ;   Gee  v.  Uddell,  33  Beav.  629  ;  Re  Cordwell,  White  v.  C,  20  Eq.  644  ; 
23  W.  R.  826  ;  44  L.  J.  Ch.  746  ;  Re  Milnes,  M.  v.  Sherwin,  53  L.  T.  634  ; 
33  W.  R.  927  ;  Be  Aherman,  A.  v.  A.,  [1891]  3  Ch.  212  (share  of  proceeds  of  ' 
real  as  well  as  personal  estate,  secus,  as  regards  freeholds  and  leaseholds 
specifically  given) ;   and  see  Be  Wheeler,  [1904]  2  Ch.  66.     But  an  exor 
cannot  set  off  a  statute-barred  debt  against  a  legacy  to  the  debtor's  exor 
and  residuary  legatee :   Re  Bruce,  [1908]  2  Ch.  682. 
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What  cannot 
be  set  o£E. 


Bankruptcy. 


Money  paid 
under  surety' 
ship. 


Set-off  of 

costs. 


Assets  appro 
priated  to 
answer 
legacy. 

Advances. 


A  debt  due  from  the  heir-at-law  cannot  be  set  off  against  a  share  of  the 
proceeds  of  the  realty  which  has  devolved  on  him  by  reason  of  lapse : 
lie  Milnes,  M.  v.  Shenoin,  sup. 

An  exor  when  sued  for  a  legacy  could  not  set  ofi  rent  due  from  Pit  for 
occupying  a  house  of  which  Pit  was  tenant  in  common  under  the  will : 
M'Mahon  v.  BurcheU,  2  Ph.  127  ;  but  the  exor  of  A.  can  set  off  against  a 
share  of  residue  a  debt  to  the  estate  of  B.,  whose  residuary  legatee  A.  was : 
Bousfield  V.  Lawford,  1  D.  J.  &  S.  459  ;  and  as  against  the  specific  legatee  of 
the  profits  of  a  business  the  exors  may  retain  moneys  representing  such 
profits  to  answer  a  debt  due  from  him  to  the  estate :  Re  Taylor,  T.  v.  Wade, 
[1894]  1  Ch.  671. 

A  debt  owed  by  a  partnership  of  which  legatee  is  a  member  cannot  be 
set  ofi:  Turner  v.  Turner,  [1911]  1  Ch.  716. 

The  exor  of  A.,  the  owner  of  a  charge  on  realty  which  was  settled  on  a 
tenant  for  life,  to  whom  A.  gave  a  legacy  out  of  the  sum  charged,  could  not 
set  oS  the  legacy  against  arrears  of  interest  on  the  charge :  Re  Morley,  M.  v. 
Saunders,  8  Eq.  694. 

The  testator's  heir  suing  his  widow's  lega,!  pers.represvef  or  rents  received 
by  her  under  a  mistake  was  not  entitled  to  set  them  off  against  payments 
made  by  her  as  executrix  :  Monypenny  v.  Bristow,  2  Russ.  &  M.  117. 

An  exor  and  trustee  of  a  legacy  who  was  also  a  residuary  legatee,  and 
had  become  a  creditor  of  the  admor  of  the  legatee,  was  not,  in  the  absence  of 
special  agreement,  allowed  to  set  off  his  debt  against  the  legacy  :  Freeman 
V.  Lomas,  9  Ha.  109. 

Damages  for  non-repair  of  buildings  recoverable  from  a  deceased  tenant 
for  life  by  the  reversioner  cannot  be  set  ofi  by  the  oxors  of  the  tenant  for 
life  against  a  statute-barred  debt  due  from  the  reversioner  to  her  :  Dingle  v. 
Coppen,  [1899]  1  Ch.  726.  And  an  exor  cannot  set  off  a  legacy  which  is 
immediately  payable  against  future  instalments  of  a  debt :  Re  Abrahams, 
[1908]  2  Ch.  69. 

By  proving  in  the  debtor's  bankruptcy  the  exor  loses  his  right  of  set  ofi  : 
Bell  V.  B.,  17  Sim.  127  ;  Stammers  v.  Elliott,  3  Ch.  19S  ;  or  a  debt  due  from 
an  undischarged  debtor  within  three  years  from  the  close  of  a  liquida- 
tion under  the  Bankruptcy  Act,  1869 :  Re  Rees,  R.  v.  R.,  60  L.  T.  260. 
Where  debts  owing  from  the  legatee  were  discharged  by  a  bankruptcy  and 
composition,  the  Court  refused  to  infer  that  one  of  them,  being  for  money 
lent  more  than  six  years  before  the  bankruptcy,  was  not  provable  in  the 
bankruptcy,  and  so  could  be  set  off :  Re  Orpen's  Estate,  Beswich  v.  0.,  16 
Ch.  D.  202. 

Sums  paid  by  the  testator  on  behalf  of  a  legatee  under  a  contract  of 
suretyship  may  be  retained  as  against  the  trustee  under  the  bankruptcy  of 
the  legatee,  occurring  subsequently  to  the  death,  at  all  events  if  the  principal 
creditors  have  not  proved  in  the  bankruptcy  :  Re  Watson,  Turner  v.  W., 
[1896]  1  Ch.  925  ;  but  there  cannot,  it  seems,  be  any  such  retainer  where  the 
suretyship  liability  has  not  ripened  into  a  debt,  and  the  principal  creditors 
have  proved  in  the  bankruptcy  for  the  whole  amount  of  the  debt :  Re 
Binns,  Lee  v.  B.,  [1896]  2  Ch.  584. 

Where  a  suit  by  a  legatee  to  recall  probate  was  pending  at  the  time  of 
assignment  of  his  legacy,  but  afterwards  failed,  with  costs  to  be  paid  by  him, 
the  exor  was  allowed  to  set  off  the  costs  against  the  legacy  notwithstanding 
the  assignment :  Re  Knapman,  K.  v.  Wreford,  18  Ch.  D.  300  ;  and  see  Re 
Jones,  Christmas  v.  J.,  [1897]  2  Ch.  190. 

When  exors  have  set  apart  and  appropriated  assets  to  meet  a  legacy  they 
cannot  retain  or  impound  any  part  of  such  assets  to  meet  a  debt  due  from 
the  legatee  to  the  testator :  Ballard  v.  Marsden,  14  Ch.  D.  374. 

When  sued  by  a  next  of  kin,  an  admor  may  set  off  advances  made  to 
Pit  against  his  share:  Taylor  v.  T.,  20  Eq.  159,  Form  sup.  p.  1587  ;  Re 
Jones,  Christmas  v.  J.,  [1897]  2  Ch.  190 ;  but  see  Smee  v.  Baines,  7  Jur. 
N.  S.  902  ;  29  Beav.  66i. 

As  to  set-off  generally,  v,  sup.  pp.  1318  et  seq. 
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Section  XXVII. — ^Declarations  presuming  Death,  &c. 

1.  Person  deemed  dead  and  unmarried,  and  his  Sha/re  fallen  into 

Residue. 

Declare,  that  R.,  in  the  pleadings  named,  having  left  England  for 
the  United  States  of  America  in  the  month  of  July,  1849,  being  a 
bachelor  at  the  time  of  his  departure,  and  not  having  been  heard  of 
since  the  month  of  October,  1849,  when  the  letter,  written  by  him, 
and  dated  New  Orleans,  17  September,  1849,  in  the  Master's  certifi- 
cate mentioned,  was  received  in  England  by  his  brother  E.,  in  the 
pleadings  also  named,  the  said  R.  is  to  be  deemed  to  be  dead  on  the 
17  September,  1856,  without  ever  having  been  married  ;  And  Declare 
that  by  and  on  the  death  of  the  said  R.  unmarried  and  without  issue, 
at  such  time  as  aforesaid,  the  sum  of  £1000  bequeathed  to  him,  or  for 
his  benefit,  by  the  will  of  the  testatrix  G.,  and  payable  out  of  the  trust 
funds  now  vested  in  the  Defts  F.  G.  &c.,  as  the  trustees  of  the  said 
will,  fell  into  and  became  part  of  the  residue  of  the  estate  of  the  testa- 
trix.—ffreewM-ooci  V.  G.,  V.-C.  S.,  16  Nov.  1857,  A.  743. 

For  declaration  that  a  person  not  heard  of  since  1843  was  to  be  presumed 
to  have  died  in  1846,  see  Green  v.  G.,  V.-C.  S.,  16  July,  1861. 


2.  Declaration  that  a  Devise  on  a  Double  Contingency  failed. 

Declaee,  that  the  testator's  daughter  S.  having  died  in  his  lifetime 
under  twenty-one  years  of  age,  but  married,  the  devise  over  of  the 
two  messuages  &c.  to  the  Deft  E.,  her  heirs  and  assigns,  in  the  event 
of  the  death  of  the  said  S.  under  twenty-one  and  unmarried,  did  not 
take  effect,  and  that  the  said  two  messuages  descended  to  the  Deft  I., 
the  testator's  eldest  son  and  heir-at-law,  and  that  the  same  are  by 
the  said  wiU  charged  with  the  testator's  debts  and  funeral  expenses. 
—Williams  v.  Chitty,  L.  C,  16  Aug.  1797,  B.  750. 

For  declaration  that  the  heir  is  entitled  to  the  estate  in  question,  subject 
to  dower,  see  Clarke  v.  Franklin,  4  K.  &  J.  268. 

For  decree  declaring  that  a  moiety  of  testator's  freeholds,  devised  to  two 
sons,  one  of  whom  predeceased  him,  descended  to  his  heir-at-law,  the  moiety 
of  copyholds  to  his  customary  heir,  see  Windw  v.  W.,  M.  R.  29  Feb.  1856, 
B.  769  ;   6  D.  M.  &  G.  554  ;  21  Beav.  373. 

For  declaration  that  under  a  devise  after  the  death  of  testator's  wife,  "  to 
his  then  male  heir  and  his  heirs  in  strict  tail  male,"  the  eldest  son  male  and 
heir  at  common  law  took  gravelkind  land  as  well  as  that  in  common  socage, 
see  Thorp  v.  Owen,  2  Sm.  &  G.  95. 

For  declaration  that  the  share  of  an  intestate  in  copyholds,  derived  under 
an  executory  devise,  devolved  on  the  common  law  and  not  on  the  customary 
heiis,  see  MalUnson  v.  Siddle,  39  L.  J.  Ch.  426  ;  18  W.  R.  569. 

For  decree  declaring  estates  were  devised  to  W.  B.,  the  testator's  first 
cousin  once  removed,  it  appearing  testator  left  no  second  cousin  named 
W.  M.,  see  Bennett  v.  Marshall,  2  K.  &  J.  744. 
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NOTES. 

Security  to  It  is  no  longer  the  practice  on  making  orders  presuming  death  to  require 

refund  not       security  to  refund.     For  orders  under  former  practice,  see  Seton,  6th  ed. 
required.  p.  1654. 

Presumption  The  presumption  is  that  a  man  who  has  not  been  heard  of  for  seven  years 
of  death  after  is  dead ;  but  there  is  no  presumption  of  his  having  been  dead  at  any  par- 
seven  years,  ticular  time  during  the  seven  years  :  Doe  d.  Knight  v.  Nepean,  5  B.  &  Ad. 
86,  94  ;  affirmed,  2  M.  &  W.  895,  914  ;  Me  Rhodes,  R.  v.  R.,  36  Ch.  D.  686  ; 
Reg.  V.  Tolson,  23  Q.  B.  D.  168,  183  ;  nor  of  his  having  been  alive  at  any 
particular  time  during  the  seven  years :  Re  Phene,  5  Ch.  139  ;  Re  Lewes, 
6Ch.356;  11  Eq.  236  (overruling  i:am6e  v.  OrZoji,  8  W.R.  Ill ;  6Jur.N.S. 
61 ;  Dunn  v.  Snowden,  Thomas  v.T.,2  Dr.  &  S.  201, 298  ;  and  Re  Benham, 
4  Eq.  416,  which  was  appealed  and  compromised :  see  5  Ch.  141,  n.  ;  37 
L.  J.  Ch.  265) ;  Reg.  v.  Lumley,  L.  R.  1  C.  C.  196.  A  case  depending  on 
his  having  been  dead  or  alive  at  any  precise  time  in  the  period  of  seven 
years  must  be  proved  affirmatively  :  S.  CC. ;  Re  Nichols,  L.  R.  2  P.  &  M. 
461  ;  21  W.  R.  161  ;  Re  Smith,  31  L.  J.  P.  &  M.  181  ;  Re  Rhodes,  sup.  ; 
but  see  Re  Walker,  7  Ch.  120 ;  Re  Westbrook,  1873,  W.  N.  167  ;  Be  Benjamin, 
[1902]  1  Ch.  73  ;   Re  AUersUy,  [1905]  2  Ch.  181. 

As  to  form  of  oath  by  person  moving  the  Court  in  Prob.  Div.  to  presume 
death,  see  In  the  estate  of  W.  L.  Walker,  [1909]  P.  115. 

Death  wUl  not  be  presumed  if  it  appears  that  further  evidence  can  be 
obtained :  Re  Rhodes,  Fraser  v.  Renton,  28  L.  T.  392  ;  and  the  Court  will 
direct  advertisements  though  the  seven  years  have  expired  :  Re  Allin,  15 
W.  R.  1164,  Form  10,  sup.  p.  1506  ;  Re  Atkinson,  Ir.  Rep.  5  Bq.  219. 

Where  a  trust  is  declared  by  deed  in  favour  of  a  named  person,  it  must 
be  taken  that  he  was  alive  at  the  date  of  the  deed,  and  the  onus  of  proving 
his  death  before  that  date  will  lie  on  the  represves  of  the  settlor  claiming 
under  a  resulting  trust :  Re  Corbishley's  Trusts,  14  Ch.  D.  846. 

The  presumption  does  not  arise  where  it  is  improbable  there  would  have 
been  any  communication  with  home :  Bowden  v.  Henderson,  2  Sm.  &  G. 
360 ;  and  see  Re  Smith,  31  L.  J.  P.  &  M.  182  ;  M'Mahom  v.  M'Elray,  Ir. 
Rep.  5  Eq.  1,  12  ;  and  as  to  evidence  sufficient  to  rebut  the  presumption, 
see  Prudential  Ass.  Co.  v.  Edmonds,  2  App.  Ca.  487. 

Where  the  property  of  a  person  whose  death  the  Court  was  asked  to 

presume  consisted  in  part  of  a  poHcy  of  insurance,  notice  of  the  apphcation 

was  to  be  given  to  the  insurance  co.  :  In  the  goods  of  Barber,  IIP.  D.  78. 

There  is  no  presumption  of  the  death  of  a  person  without  issue :    Re 

Jackson,  [1907]  2  Ch.  354. 

Where  pre-  Death  before  the  lapse  of  seven  years  was  held  established  where  a  person 

sumed  before  had  sailed  in  a  vessel  not  since  heard  of  :  Sillick  v.  Booth,  1  Y.  &  C.  C.  117  ; 

seven  years.     Watson  v.  King,  1  Stark.  121  ;  4  Camp.  272  ;  Re  Hwtton,  1  Curt.  595  ;  Re 

Norris,  1  Sw.  &  T.  7  ;  6  W.  R.  261  ;  Re  Main,  lb.  262  ;  Re  Cooke,  Ir.  Rep.  5 

Eq.  240  ;  or  had  ceased  to  apply  for  dividends  on  which  he  depended  :  Re 

Beasney,  7  Eq.  498  ;   or  an  annuity  :   Kickman  v.  Upsall,  30  Eq.  136  ;   so 

also  where  a  sailor  left  his  vessel  intending  to  return,  but  never  came  back  : 

Lakin  v.  L.,  34  Beav.  443  ;  secus,  if  he  intended  to  desert :  S.  C. ;  and  see 

Re  Tindall,  30  Beav.  151. 

The  age  and  state  of  health  at  time  of  disappearance  are  to  be  regarded ; 
see  Danby  v.D.,5  Jur.  N.  S.  54 ;  R.  v.  Harborne,  2  A.  &  E.  544  ;  Re  Beasney, 
7  Eq.  498. 

It  was  held  to  have  been  shown  that  a  person  who  sailed  with  Sir  J. 
Frankhn  in  1845  was  alive  in  1850 :  Ommaney  v.  Stilwell,  23  Beav.  328. 

In  De  Mariana  v.  De  M.,  24  W.  R.  200  ;  33  L.  T.  685,  a  resettlement  was 

sanctioned  on  the  assumption  of  the  husband's  death. 

S    eral  Where  several  persons  perish  by  one  calamity  the  question  of  survivorship 

perishing  in     '^  matter  of  evidence  and  not  of  presumption  :   Underwood  v.  Wing,  4  D.  M. 

one  calamity.  &  G.  633, 652,  658  ;  3  W.  R.  228  ;  19  Beav.  459  ;   Wing  v.  Angrave,  8  H.  L. 

C.  183  ;  Scrutton  v.  Pattillo,  19  Eq.  369  ;  but  see  Sillick  v.  Booth,  1  Y.  &  C.  C. 
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117  ;  nor  is  there  any  presumption  that  all  died  at  the  same  time  :    Wing 
V.  Angrave,  sup. 

Where  husband  and  wife  were  drowned  at  the  same  time,  leaving  no 
children,  the  funds  settled  by  each  on  their  marriage  went  to  his  or  her  legal 
pers.  represves :  Wollaston  v.  Berkeley,  2  Ch.  D.  213.  See  Hitchcock  v. 
Beardsley,  West.  t.  Hardw.  445. 

Funds  are  paid  out  on  the  presumption  of  females  being  past  child-  Women  past 
bearing  :  Edimrds  v.  Tuck,  23  Beav.  268,  272,  n.  (age  57).  For  instances,  child-bearing, 
see  Leng  v.  Hodges,  Jac.  585  ;  Fraser  v.  F.,  Jac.  586,  n.  (age  55) ;  Haynes  v. 
/?.,14W.R.361(age53);  iJe  IfiiidoM;,!!  Eq.408(age53f) ;  Re  Millner,  U 
Eq.  245  (age  49  and  9  months,  long  married  and  no  children) ;  Broume  v. 
Warnock,  7  L.  R.  Ir.  3  (age  63,  title  forced  on  purchaser) ;  Be  Summer,  22 
W,  R.  639  ;  30  L.  T.  377  (age  47,  regard  being  had  to  the  state  of  health) ; 
Conduitt  V.  Soane,  19  W.  R.  817  ;  Re  Belt,  25  W.  R.  669  (age  52,  upon 
medical  evidence  as  to  health) ;  Davidson  v.  Kimpton,  18  Ch.  D.  213 
(age  54) ;  Re  Taylor's  Settlement  Trusts,  29  W.  R.  350 ;  43  L.  T.  795  (being 
52  years  of  age,  and  having  been  25  years  a  widow) ;  Re  Allason,  36  L.  T. 
653  (age  52,  married  fifteen  years,  without  having  had  children) ; 
secus.  Re  Warren's  Settlement,  52  L.  J.  Ch.  928  (age  50,  having  husband 
aged  53,  and  married  to  him  for  28  years) ;  Croxton  v.  May,  9  Ch.  D.  388, 
C.  A.  (age  54  and  6  months,  but  only  married  three  years) ;  Re  White, 
W.  V.  Edmond,  [1901]  1  Ch.  570  (widow  aged  56,  with  only  child  aged  34). 

According  to  Groves  v.  0.,  12  W.  R.  45  ;  9  L.  T.  533  ;  and  Re  Overkill,  22 
L.  J.  Ch.  485  ;  17  Jur.  342  ;  1  W.  R.  208,  the  age  must  be  50  at  least. 

For  other  instances,  see  Brown  v.  Pringle,  4  Ha.  124;  8  Jur.  1113; 
Davis  V.  Bush,  8  Jur.  1114,  n. ;  Kennedy  v.  Sedgwick,  3  K.  &  J.  540  (age 
57) ;  Re  Ryan,  9  W.  R.  137  (age  58). 

But  evidence  that  a  person  is  past  child-bearing  will  not  be  admitted  for 
the  purpose  of  giving  effect  to  a  gift  which  is  too  remote :  Jee  v.  Audley, 
1  Cox,  324  ;  Re  Dawson,  39  Ch.  D.  155,  sup.  p.  1544  ;  nor  for  the  purpose 
of  depriving  one  person  of  the  chance  of  becoming  entitled  to  property  in 
the  event  of  another  having  a  child :  Re  Hocking,  Michell  v.  Loe,  [1898]  2 
Ch.  567,  C.  A. ;  explaining  and  distinguishing  Re  Lawman,  [1895]  2  Ch.  348. 

As  to  evidence  of  a  child  having  been  born  alive,  see  Broch  v.  Kellock,  3  Evidence 
Giff.  58  ;   7  Jur.  N.  S,  436,  789  ;  9  W.  R.  939.  of  child 

born  alive. 


Section  XXVIII.— Refukding  Legacies. 

1.  Distributed  Assets  made  liable  for  Debts- — Accounts  of  Personalty 
and  Realty — Inquiries  ds  to  Executor's  Debt  and  Testator's 
Liability  and  Distributed  Assets — Realty  declared  liable  if 
Personalty  not  recoverable. 

1.  Account  of  what  due  to  Pits  and  all  other  creditors  of  S.,  the 
testator  ;  2.  Funeral  expenses  ;  3.  Personal  estate  come  to  the  hands 
of  Defts  W.,  N.,  and  C,  the  exors ;  4,  5.  Inquiries  as  to  outstand- 
ing personalty ;  and  6,  Exor's  debt  [see  Form  3,  p.  1462] ;  7.  What 
parts  of  the  realty  charged  with  debts,  and  what  sold  or  incumbered 
by  the  exors ;  8.  Account  of  the  moneys  so  raised  by  Defts  W., 
N.,  and  C. ;  9.  Accounts  of  rents  and  profits  of  realty  charged  with 
debts. — Liberty  to  Pits  to  prove  in  C.'s  bankruptcy  for  sums  received 
by  him,  and  his  assignees  to  pay  any  dividend  into  Court ; — "  And 
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it  is  ordered  that  what  on  taking  the  said  accounts  shall  be  certified 
to  be  respectively  due  from  the  Defts  W.  and  N.  be  answered  by  them 
personally ;  And  it  is  ordered  that  the  following  further  inquiry  be 
made,  that  is  to  say; — 10.  An  inquiry  whether  what  on  taking 
the  said  accounts  shall  be  certified  to  be  respectively  due  from  the 
Defts  W.  and  N.  is  now  recoverable  from  the  said  Defts  respectively  ; 
And  Declare,  that  so  far  as  it  may  be  necessary  for  payment  of  the 
debts  and  funeral  expenses  of  the  testator,  the  Defts  T.  &c.,  the 
several  residuary  legatees  of  the  testator's  estate,  are  liable  to 
refund  the  moneys  received  by  them  respectively  in  respect  of  their 
shares  and  interests  of  and  in  the  residue  of  the  testator's  estate ; 
And  if  necessary  for  the  purposes  aforesaid,  it  is  ordered  that  the 
following,  &c. ;  11.  An  account  of  the  moneys  received  by  the 
said  Defts  T.  &c.,  the  residuary  legatees  respectively,  in  respect 
of  their  shares  and  interests  of  and  in  the  residue  of  the  testator's 
estate,  and  when  the  same  were  so  respectively  received ;  12.  An 
inquiry  whether  the  moneys  so  received  by  the  said  Defts,  the 
residuary  legatees  respectively,  can  be  recovered ;  And  Declare  that 
the  estates  and  interests  of  the  Defts  W.  and  C,  and  of  the  Defts  D. 
and  his  wife,  the  devisees,  in  the  real  estates  devised  by  the  will  of 
the  testator,  and  not  charged  with  the  payment  of  his  debts,  are  subject 
to  the  payment  of  the  debts  and  funeral  expenses  of  the  testator, 
and  ought  to  be  applied  in  payment  thereof,  so  far  as  what  shall  be 
recovered  from  the  Defts  W.  and  N.,  and  the  estate  of  the  Deft  C, 
the  bankrupt,  as  such  exors  and  trustees  as  aforesaid,  and  from  the 
Defts,  the  residuary  legatees,  shall  be  insufficient  for  that  purpose  ; 
and  in  case  of  such  deficiency,  it  is  ordered  that  the  following 
further  inquiry  be  made,  that  is  to  say  :^13.  An  inquiry  of  what 
such  estates  and  interests  respectively  consist,  and  whether  the  same, 
or  any  and  which  of  them,  or  any  and  what  parts  thereof  respectively, 
have  been  aliened,  sold,  mortgaged,  or  otherwise  incumbered  by  the 
Defts  W.,  C,  and  D.  and  wife,  the  devisees,  or  any  and  which  of 
them,  and  when  and  to  whom,  and  for  what  consideration  or  con- 
siderations, and  under  what  circumstances." — ^Reserve  aU  questions 
as  to  interest  on  the  moneys  received  by  the  residuary  legatees 
respectively  in  respect  of  their  shares  and  interests  of  and  in  the 
residue  of  the  testator's  estate. — Adjourn  &c. — Fordham  v.  Wallis, 
V.-C.  T.,  8  Jan.  1853,  A.  403 ;   10  Ha.  217,  232. 

For  directions  to  apportion  Pit's  debt  rateably  on  legatees,  parties  or  not, 
their  legacies  having  been  paid,  and  as  to  costs,  see  Hall  v.  Palmer,  3  Ha. 
538. 

For  order  on  petition,  allowing  a  foreign  prince  to  prove  a  debt  against  an 
estate  administered  by  the  Court  and  all  distributed,  except  the  share  of  an 
infant  retained  in  Court,  see  Greig  v.  Somerville,  1  Russ.  &  M.  346  ;  and  see 
Gillespie  v.  Alexander,  3  Buss.  139. 

As  to  excluding  creditors  after  distribution  in  or  out  of  Court,  see  /6. 

For  orders  giving  leave  to  prove,  or  allowing  claims  by  creditors  against 
the  estate  though  sent  in  after  the  proper  time,  v.  aup.  pp.  1373  et  seq. ;  and 
as  to  time  for  proving,  p.  1379. 
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2.  Administratrix  who  had,  after  Notice  of  Calls,  distributed  the 
Estate,  to  pay  the  Calls,  and  in  default  Administration  Accounts. 

And  the  Deft  W.  N.  by  her  counsel  admitting  assets  of  the  above- 
named  intestate  A.  for  that  purpose.  Order  that  the  Deft  W.  N. 
do  on  or  before  &c.,  pay  to  the  Pits  P.  and  Y.  the  joint  official  liqui- 
dators of  the  A.  Insurance  Co.  in  the  pleadings  mentioned,  the 
sum  of  £ — ,  being  the  amount  of  the  call  of  £11  per  share  in  respect 
of  117  shares  in  the  said  co.  held  by  the  intestate,  with  interest  &c. ; 
And  if  such  sum  of  £ —  and  interest  shall  not  be  paid  by  the  Deft 
W.  N.  to  the  Pits  on  or  before  the  said  &c., — Usual  admon  of  personalty 
in  creditors'  suit.  Deft  to  pay  Pits'  costs  up  to  hearing. — PHce  v. 
Mayo,  V.-C.  H.,  3  March,  1874,  B.  628 ;  S.  C,  22  W.  E.  401. 

NOTES. 
REFUNDING  IN  FAVOUR  OF  CREDITORS — EXECUTORS*  UABILITY. 

A  creditor  may  follow  assets  in  the  hands  of  legatees  to  whom  they  have  Following 
been  delivered  in  ignorance  of  his  demand :  March  v.  Russell,  3  My.  &  0.  assets- 
31 ;  or  after  notice  of  it :  Price  v.  Mayo,  22  W.  R.  401  ;  43  L.  J.  Ch.  402  ; 
Form  2,  sup. ;  or  as  against  the  purchaser  of  a  reversionary  interest  in 
a  fund  remaining  in  Court  in  an  admon  action  (Hooper  v.  Smart,  1  Ch.  D. 
90),  but  not  from  purchasers  for  value,  e.g.,  beneficiaries  under  a  marriage 
settlement :  Dilkes  v.  Broadmead,  2  Gift.  113  ;  2  D.  F.  &  J.  566,  and  see 
Re  Baichelor,  16  Eq.  481,  484  ;  Edgar  v.  Plomky,  1900,  A.  C.  431 ;  and 
as  to  refunding  of  legacies,  see  further  Ingpen  on  Exors.  524  ;  and  as  to 
creditors  following  assets  after  distribution,  Ibid.  351. 

After  the  estate  has  been  distributed  creditors  may,  due  regard  being  had  Creditor 
to  costs,  bring  another  action  to  estabhsh  a  debt  not  brought  in  under  the  coming  in 
judgment :   Good  v.  Blewitt,  19  Ves.  339  ;  Hooper  v.  Smart,  1  Ch.  D.  90 ;  after  time 
CresweU  v.  Dewell,  12  W.  R.  123  ;  4  Giff.  460 ;  10  Jur.  N.  S.  357  ;  Harrison  ^f  ''^™« 
V.  Kirk,  [1904]  A.  C.  1 ;  or  disallowed :  Davis  v.  Combermere,  15  Sim.  394  ;  ^'»P«^- 
Teed  v.  Beere,  7  W.  R.  394  ;  5  Jur.  N.  S.  381 ;  28  L.  J.  Ch.  782  ;  or  arising 
since :   Jervis  v.  Wolferstan,  18  Eq.  18  ;   Thomas  v.  Griffith,  2  D.  F.  &  J. 
555  ;  but  not  where  the  claim  is  res  judicata  :  lb.  562,  563  ;  and  the  same 
rule  in  the  admon  of  an  insolvent  estate  where  s.  10  of  the  Judicature  Act 
applies :  Re  McMurdo,  [1902]  2  Ch.  684  ;  and  see  further  Ingpen  on  Exors. 
351. 

As  the  right  of  creditors  is  equitable  only,  it  may  be  refused  on  equitable 
considerations,  and  mortgagees  resting  on  their  security  for  a  long  time,  or 
who  have  assented  to  the  distribution  among  the  residuary  legatees,  may 
be  precluded  from  compelling  them  to  refund  :  Blake  v.  Gale,  32  Ch.  D.  571, 
578,  C.  A. ;  31  Ch.  D.  196  ;  Ridgway  v.  Newstead,  3  D.  F.  &  J.  474  ;  but  see 
Greig  v.  Somerville,  1  Russ.  &  M.  338  ;  and  creditors  have  no  right  to  follow 
into  the  hands  of  the  exor  assets  retained  by  him  in  discharge  of  his  own 
debt  of  lower  degree,  where  the  estate  has  been  fully  administered  bonA  fide 
without  notice  of  the  higher  claim,  and  without  undue  haste  :  Re  Flicdyer, 
Wingfield  v.  Erskine,  [1898]  2  Ch.  562. 

After  admon  out  of  Court  surviving  legatees  and  represves,  and  legatees  of 
those  deceased,  were  held  liable  to  refund  for  breach  of  trust  by  their 
testator,  and,  under  the  oircumstanoes,  without  an  inquiry  as  to  Pit's 
acquiescence :  March  v.  Russell,  3  My.  &  C.  31  ;  Cresswell  v.  Dewell,  12 
W.  R.  123. 

Where  all  the  estate  had  been  distributed,  except  an  infant's  share,  such  Refunding 
share  was  liable  only  for  its  proper  proportion  of  a  debt  subsequently  proportion. 
estabUshed :  Greig  v.  Somerville,  1  Russ.  &  M.  338  ;  Gillespie  v.  Alexander, 
3  Russ.  139  ;  but  see  Hooper  v.  Smart,  1  Ch.  D.  90. 
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Exors  dis- 
tributing with 
authority  of 
Court. 


The  admor  having  paid  three  of  four  next  of  kin,  in  a  suit  by  the  fourth, 
his  share  was  only  liable  for  one-fourth  of  the  costs  :  Holgate  v.  Haworth,  17 
Beav.  259. 

Payment  of  a  legacy  by  the  ex  or  without  notice  and  bonifide  to  a  bank- 
rupt legatee  after  adjudication  and  before  the  trustee  in  the  bankruptcy  has 
intervened  is  good :  Re  Ball,  [1899]  2  I.  R.  313,  C.  A. ;  and  as  to  the  pro- 
tection of  a  purchaser  for  value  of  an  equitable  asset  from  the  exor  without 
notice  of  debts,  see  Qraham  v.  Drummond,  [1896]  1  Ch.  968. 

Where  exors  have  been  compelled  to  discharge  a  liability  after  distributing 
the  estate,  persons  taking  a  share  of  residue  given  in  satisfaction  of  cove- 
nant by  the  testator,  and  tmstees  of  the  settlement  of  a  share,  must  refund : 
Jervis  v.  Wolfersian,  18  Eq.  18. 

As  to  the  right  of  exors  to  appropriate  assets  to  particular  legacies  or  to 
particular  shares  without  making  any  corresponding  appropriation  to  other 
legacies  or  shares,  v.  sup.  pp.  1429  et  seq. 

The  exors  should  be  parties  to  an  action  to  make  a  distributed  estate 
liable  for  debts  {Hooper  v.  Smart,  1  Ch.  D.  90),  unless  it  was  distributed 
under  the  protection  of  the  Court  (Thomas  v.  Griffith,  2  D.  P.  &  J.  555,  557  ; 
March  v.  Russell,  3  My.  &  C.  31),  or  after  advertisements  under  the  Law  of 
Property  Amendment  Act,  1859  (22  &  23  V.  c.  35) :  Clegg  v.  Rowland,  3 
Eq.  368  ;  Hunter  v.  Young,  4  Ex.  D.  256,  C.  A. ;  in  which  case  the  exor, 
having  had  to  pay  the  debt,  may  sue  the  legatees  to  refund,  to  the  extent  of 
the  capital  only,  without  intermediate  income,  though  when  he  distributed 
the  estate  he  knew  there  was  a  liability  which  might  become  a  claim : 
Jervis  v.  Wolferstan,  18  Eq.  18  ;  Re  Kershaw,  Whitaker  v.  K.,  43  Ch.  D. 
321  ;  but  exors  cannot  be  made  parties  to  any  further  proceedings  after 
parting  with  the  assets  with  the  full  knowledge  of  the  parties :  Clegg  v. 
Rowland,  3  Eq.  368. 

And  where  the  residuary  estate  had  been  duly  assigned  by  the  surviving 
exor  to  the  residuary  legatees,  it  was  held  that  a  creditor  might  proceed 
against  them  without  making  the  exor  a  party  :  Hunter  v.  Young,  4  Ex.  D. 
256,  C.  A. ;  and  see  Re  Frewen,  F.  v.  F.,  60  L.  T.  952  ;  1889,  W.  N.  109  ; 
but  (semble)  a  creditor  cannot  call  upon  a  legatee  to  refund  a  legacy  which 
has  been  paid  to  him  by  the  exor  de  bonis  propriis  :  Re  Brogden,  Billing  v. 
Brogden,  38  Ch.  D.  546,  C.  A. 

Apart  from  the  Law  of  Property  Amendment  Act,  executors  distributing 
without  the  Court's  authority  remain  liable  though  they  had  no  notice  of  the 
claim  :  Knatchbull  v.  Fearnhead,  3  My.  &  C.  126  ;  Noble  v.  Brett,  24  Beav. 
499  ;  and  are  liable  to  pay  to  a  creditor  the  amount  of  a  legacy  paid,  though 
when  it  was  paid  there  was  a  release  of  the  debt  not  questioned  until  some 
years  afterwards :  Jejferys  v.  J.,  19  W.  R.  464  ;  24  L.  T.  177 ;  to  make  good 
to  legatees  the  effect  of  a  mistaken  distribution,  inf.  p.  1595  ;  and  to  refund 
legacies  paid  away  without  providing  for  a  contingent  liability  in  respect 
of  their  testator's  shares  retained  unsold :  Taylor  v.  T.,  10  Eq.  477.  Nor 
are  they  protected  by  payment  of  legacies  in  an  action  in  which  they 
admitted  assets  and  the  accounts  were  not  taken :  Newcastle  Bank  v. 
Hymers,  22  Beav.  372  ;  and  in  Price  v.  Mayo,  22  W.  R.  401,  Form  2,  sup. 
p.  1593,  an  order  for  payment  of  overdue  calls  and  interest  was  made 
against  an  administratrix  who  had  distributed  with  notice  of  a  liability,  and 
in  default  of  payment  for  admon  of  the  estate. 

After  exors  have  distributed  the  estate  under  the  judgment  of  the  Court 
they  cannot  be  made  liable  at  the  suit  of  a  creditor  if  they  have  acted  fairly 
and  kept  back  nothing  :  Dean  v.  Allen,  20  Beav.  1  ;  Waller  v.  Barrett,  24 
Beav.  413  ;  Smith  v.  S.,  Dodson  v.  Sammell,  1  Dr.  &  S.  384, 575  ;  Bennett  v. 
Lytton,  2  J.  &  H.  155  ;  Micklethwait-v.  Winstanley,  13  W.  R.  210 ;  Williams 
V.  Headland,  4  Giff.  505 ;  except  where  they  continue  under  some  legal 
liability,  as  by  shares  being  in  their  names,  when  they  are  entitled  to 
indemnity  :  Jervis  v.  Wolferstan,  18  Eq.  18  ;  Hdbbs  v.  Wayet,  36  Ch.  D. 
256.  And  they  cannot  of  their  own  authority  take  possession  of  property 
in  the  hands  of  the  devisees  to  provide  for  a  fresh  claim  :    Underwood  v. 


SECT,  xxviii.]       Refunding  Legacies.  1595 

Haiton,  5  Beav.  36  ;  nor  are  they  entitled  to  retain  part  of  the  property  as 
an  indemnity  against  possible  claims :  Williams  v.  Headland,  4  Giff.  505 ; 
nor  against  liability  on  account  of  covenants  actually  broken,  but  for  the 
breach  of  which  no  claim  has  been  made :  Ross  v.  Tatham,  17  W.  R. 
960. 

But  legatees  remain  liable  as  to  their  beneficial  interests  after  admon  by 
the  Court :    Underwood  v.  Haiton,  5  Beav.  36. 

By  the  Law  of  Property  Amendment  Act,  1859  (22  &  23  V.  c.  35),  s.  29,  Law  of 
an  exor  or  admor  may,  after  giving  such  notices  as  the  Court  would  have  Property 
given  in  an  admon  action,  distribute  the  assets,  or  any  part  thereof,  among  'v'^'''^  s^q" 
the  parties  entitled,  having  regard  only  to  and  being  liable  only  for  the        ' 
claims  of  which  he  "  has  then  notice,"  without  prejudice  to  a  creditor's 
right  to  follow  assets.    As  to  advertisements,  see  O.  lv,  44,  57.     As  to  real 
estate,  v.  Land  Transfer  Act,  1897,  s.  2,  sub-s.  2,  sup.  p.  1353. 

The  exor  is  protected  as  fully  as  by  an  admon  judgment  against  future 
claims :  Clegg  v.  Rowland,  3  Eq.  368  ;  Hunter  v.  Young,  4  Ex.  D.  256,  C.  A. ; 
but  not  against  claims  of  which  he  has  in  fact  notice :  Re  Land  Credit  Co.  of 
Ireland,  1872,  W.  N.  210 ;  and  an  exor  with  notice  is  not  discharged  by  no 
claim  being  sent  in :  Wood  v.  W.,  Marhwell's  case,  21  W.  R.  135  ;  Price  v. 
Mayo,  sup.  pp.  1693,  1594  ;  nor  unless  the  advertisements  are  sufficient : 
Wood  V.  Weightman,  13  Eq.  434 ;  Re  Bracken,  Doughty  v.  Townson,  43 
Ch.  D.  1,  C.  A. 

By  the  Land  Transfer  Act,  1897  (60  &  61  V.  o.  65),  s.  2,  sub-s.  2  {v.  sup.  Land  Trans- 
p.  1353),  the  protection  afforded  by  22  &  23  V.  c.  35,  would  appear  to  be  fer  Act,  1897. 
extended  to  the  distribution  of  real  estate  :   see  Brickdale,  280 ;   Re  Cary 
and  Lott,  70  L.  J.  Ch.  653  ;  84  L.  T.  859  ;  and  the  Act  confers  no  right  on 
creditors  to  f  oUow  real  assets :   S.  C. 

REFUNDING    IN    FAVOtTE    OF    LEGACIES    AND    NEXT    OF    KIN. 

Though  the  estate  has  been  distributed  among  those  found  to  be  next  of 
kin,  they  are  liable  in  general  to  refund  to  the  real  next  of  kin,  though  the 
latter  are  bound  by  the  accounts :  David  v.  Frowd,  1  My.  &  K.  200 ;  Mohan 
V.  Broughton,  [1900]  P.  56,  C.  A. ;  and  an  action  may  be  brought  by  such 
real  next  of  kin  for  that  purpose :  S.  C. ;  unless  they  have  Iain  by  with 
full  notice  of  the  proceedings :  Sawyer  v.  Birchmore,  1  Keen,  391 ;  and  such 
action  may  be  for  the  benefit  of  all  equally  next  of  kin  with  the  Pits :  S.  C, 
2  My.  &  C.  611 ;  for  inquiry  as  to  those  parties,  and  if  they  had  notice  of 
the  previous  proceedings,  see  76.  612,  and  8.C.,S  My.  &  K.  572  ;  but  where 
legacies  have  been  severed  and  set  apart  in  separate  investments,  the  exors 
or  trustees  cannot  come  on  one  fund  in  respect  of  a  liability  incurred  as 
regards  the  other  fund :  Fraser  v.  Murdoch,  6  App.  Cas.  855. 

On  next  of  kin  proving  their  title,  the  Crown  was  liable  to  refund :  Re 
Dewell,  Edgar  v.  Reynolds,  4  Drew.  269  ;  A.  6.  v.  Kohler,  9  H.  L.  Cas.  654  ; 
6  L.  T.  35  ;  9  W.  R.  933 ;  but  without  interest,  where  admon  had  not 
been  taken  out :  Re  Oostnan,  17  Ch.  D.  771,  C.  A. ;  and  see  Re  Toumdrow 
[1911]  1  Ch.  662. 

But  one  residuary  legatee,  or  next  of  kin,  cannot  make  another  refund 
payments,  properly  made  to  him  at  the  time,  merely  because  the  assets  have 
been  since  lost,  and  must  show  that  the  wasting  took  place  before  the  share 
was  paid  over :  Fenwich  v.  Clarke,  4  D.  F.  &  J.  240 ;  10  W.  R.  636,  et  sup. 
p.  1086  ;  Peterson  v.  P.,  3  Eq.  Ill ;  Re  Winslow,  Frere  v.  W.,4:5  Ch.  D.  249  ; 
Re  Bacon's  Settlement,  42  Ch.  D.  559 ;  Lewin,  416 ;  Ingpen  on  Exors.  526. 

A  legatee  in  trust  under  the  will  of  a  defaulting  trustee  being  called  upon 
to  refund,  cannot  deduct  his  costs  out  of  the  fund  before  it  was  paid  into 
Court:  Re  Knott,  Bax  V.  Palmer,  56  L.  J.  Ch.  318;  35  W.  R.  302  ;  56  L  T 
1611. 

An  action  cannot  be  maintained  by  A.  against  B.,  who  by  an  innocent 
mistake,  has  induced  the  Court  to  distribute  a  fund  amongst  a  class,  ex- 
cluding A.,  who  was  a  member  of  it :  Laing  v.  Harle,  24  W,  R,  728  ;  34  L.  T. 


1596  Administration  of  Estates,     [ohap,  xliv. 

728,  where  the  action  was  dismissed  with  costs,  to  be  set  off  against  the  sums 
actually  received  by  B.  in  excess  of  her  share. 

Apart  from  the  Law  of  Property  Amendment  Act,  1859,  an  exor  who  has 
distributed  the  estate  under  a  mistaken  construction  of  the  will  is  liable 
to  those  who  are  injured :  Hilliard  v.  Ftdford,  4  Ch.  D.  389  ;  and  may 
have  to  pay  costs,  though  he  acted  on  counsel's  opinion :  Boulton  v. 
Beard,  3  D.  M.  &  G.  608 ;  and  see  Doyle  v.  Blake,  2  Soh.  &  L.  243 ; 
Lewin,  406 ;  but  would  have  a  lien  on  the  sums  wrongly  paid  :  Dibbs  v. 
Goren,  11  Beav.  483. 

A  Pit  residuary  legatee  may,  in  order  to  pay  pecuniary  legatees  not 
parties,  be  made  to  refund  sums  paid  him  by  the  exor  before  the  action : 
Prowse  V.  Spurgin,  5  Eq.  99  ;  and  after  the  judgment  for  admon  and 
certificate  of  legacies  due,  the  Pit  could  not  set  up  the  Statutes  of  Limita- 
tions against  the  legatees :   S.  O. 

A  c.  q.  t.  who  has  received  part  of  the  funds  to  which  he  is  not  entitled 
must  refund  at  the  suit  of  other  cs.  q.  t.,  and  their  claim  is  not  barred  by  the 
statute  if  made  in  an  action  in  which  the  Court  is  administering  the 
estate :  Harris  v.  H.  (No.  2),  29  Beav.  110.  Secue,  where  the  c.  q.  t. 
claiming  repayment  was  also  the  trustee  who  overpaid  the  Deft  c.  q.  t.  : 
Be  Horne,  [1905]  1  Ch.  76 ;  and  the  statute  will  run  where  the  estate  is 
not  being  administered  by  the  Court :  Be  Bdbinson,  [1911]  1  Ch.  502. 

Where  the  estate  has  been  distributed,  after  notices  under  the  Law  of 
Property  Amendment  Act,  1859  (22  &  23  V.  c.  35),  the  exor  is  protected 
from  claims  by  beneficiaries  as  well  as  creditors :  Newton  v.  Sherry,  1  C.  P. 
D.  246. 


Section  XXIX.— Marshalling  Assets. 

1.  Estates  devised  in  Trust  to  pay  Debts,  marshalled  in  favour  of 

Pecuniary  Legatees  and  Annuitants. 

"  Declare,  that,  as  between  the  devisees  of  the  freehold  and 
leasehold  estates  under  the  will  of  the  testator  M.,  on  the  one  hand, 
and  the  pecuniary  legatees  and  annuitants  named  in  the  said  will 
on  the  other  hand,  the  pecuniary  legatees  and  annuitants  are  entitled 
to  stand  in  the  place  of  the  mortgagees,  and  specialty  and  simple 
contract  creditors,  in  respect  of  the  produce  of  the  freehold  and 
leasehold  estates  devised  in  trust  for  sale  &c.,  for  payment  of  debts, 
to  the  extent  that  such  mortgagees  and  creditors  shall  exhaust,  or 
have  exhausted,  the  general  personal  estate  ;  And  the  Defts  by  their 
counsel  admitting  that  the  produce  of  the  said  freehold  and  leasehold 
estates  is,  having  regard  to  the  declaration  hereby  made,  suificient 
for  the  payment  of  the  pecuniary  legatees  and  annuitants." — 
Directions  for  distribution. — PcUerson  v.  Scott,  L.  JJ.,  13  July, 
1852,  B.  1090 ;  S.  C,  1  D.  M.  &  G.  531. 

2.  Assets  to  be  applied  in  their  proper  Order  to  pay  Debts — Residuary 

Personalty— Descended    Realty — Rents    and   Profits — RmUy 

cha/rged  with  Debts — Legal  and  Equitable  Assets  apportioned. 

Usual  accounts  of  debts  and  personal  estate  in  creditor's  action 

[Form  1,  su^.  p.  1347]. — Personal  estate  not  specifically  bequeathed 
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to  be  applied  in  a  due  course  of  admon. — "  But  in  case  the  personal 
estate  of  the  testator  shall  not  be  sufficient  for  payment  of  his  debts, 
Declare  that  the  deficiency  remaining  due  to  the  Deft  P.,  the  mort- 
gagee, and  the  other  creditors,  ought  to  be  raised  by  sale  or  mortgage 
of  the  testator's  real  estate  descended  on  the  Defts  L.  and  P.  his 
heirs-at-law ;  And  it  is  ordered  that  such  deficiency  be  raised  by  sale 
or  mortgage  of  the  said  estate,  or  a  sufficient  part  thereof,  with  the 
approbation,  &c. ;  And  it  is  ordered  that  the  money  to  arise  by  such 
sale  or  mortgage  be  applied  in  making  good  such  deficiency  accord- 
ingly ;  And  in  case  of  such  deficiency,  and  the  same  shall  be  raised 
by  sale  of  the  said  estate  or  any  part  thereof,  and  more  shall  be 
raised  than  shall  be  sufficient  for  the  purposes  aforesaid.  It  is  ordered 
that  the  surplus  be  paid  into  Court  to  the  credit  of  this  action, 
D.  V.  T.,  '  Proceeds  of  sale  of  &c.,'  subject  to  further  order." — 
Liberty  to  apply. — "  But  in  case  such  personal  estate  and  the  money 
to  arise  by  sale  of  the  said  estate  descended  shall  not  be  sufficient  for 
the  purposes  aforesaid.  Declare  that  the  rents  and  profits  of  the  said 
estate  ought  in  the  next  place  to  be  applied  to  make  good  such 
deficiency  in  manner  aforesaid." — Accoimt  of  rents  and  profits. — 
"  And  it  is  ordered  that  what  shall  be  coming  on  the  account  of 
rents  and  profits  be  applied  in  making  good  such  deficiency  accord- 
ingly ;  And  in  case  the  Deft  P.  (the  mortgagee),  or  the  other  creditors 
of  the  testator,  shall  have  exhausted  any  part  of  his  personal  estate, 
the  legatees  are  to  stand  in  the  place  of  such  creditors,  and  receive 
a  satisfaction  pro  tarda  out  of  the  said  real  estate  descended.    But 
in  case  the  funds  aforesaid  shall  not  be  sufficient  for  payment  of 
the  testator's  debts  (and  legacies)  under  and  according  to  the  direc- 
tions aforesaid ;    Declare  that  such  deficiency  ought  to  be  made 
good  out  of  the  testator's  real  estates  devised  by  his  will  charged 
with  the  payment  of  his  debts  (and  legacies) ;    And  it  is  ordered 
that  such  deficiency  be  raised  thereout  by  sale  or  mortgage  of  the 
said  estates,  or  a  sufficient  part  thereof,  with  the  approbation  &c., 
the  Deft  P.  {the  mortgagee)  by  his  counsel  consenting  to  a  sale  of 
that  part  of  the  said  estates  comprised  in  his  mortgages  in  case  it 
shall  be  necessary  or  proper  to  sell  the  same ;    And  it  is  ordered 
that  the  money  to  arise  by  such  sale  or  mortgage  be  applied  in  the 
first  place  in  payment  of  what  shall  be  remaining  due  to  the  Deft  P. 
(the  mortgagee),  under  and  by  virtue  of   his  said  mortgages,  not 
exceeding  the  value  of  the  estates  comprised  in  his  said  mortgages, 
and  in  the  next  place  in  payment  of  what  shall  be  remaining  due  to 
the  Pit  and  all  others  the  creditors  of  the  testator  pari  passu  ;  but 
such  of  the  said  creditors  who  shall  have  received  anything  out  of 
the  said  personal  estate  and  the  said  estate  descended  are  not  to 
receive  anything  out  of  the  money  to  arise  by  sale  or  mortgage  of 
the  said  estate  devised  by  his  will  charged  &c.,  till  the  other  creditors 
are  paid  up  equal  with  them  (and  in  the  next  place  the  several  legatees 
are  to  be  thereout  paid  their  respective  legacies,  or  what  may  be 
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remaining  due  to  them  for  their  said  legacies,  equally  and  in  pro- 
portion to  their  said  legacies  respectively) ;  and  in  case  the  said 
last-mentioned  deficiency  shall  be  raised  by  mortgage,  the  Deft  T., 
the  tenant  for  life  of  the  said  estates,  is  to  keep  down  the  interest 
of  such  mortgage  out  of  the  rents  and  profits  of  the  said  devised 
estate,  and  in  case  the  same  shall  be  raised  by  sale,  and  more  shall 
be  raised  than  shall  be  sufficient  for  the  purposes  aforesaid.  It  is 
ordered  that  the  surplus  be  paid  into  Court  to  the  credit  of  the  said 
action,  '  Proceeds  of  sale  &c.,'  subject  to  further  order." — All 
parties,  except  the  mortgagee,  whose  costs  are  before  provided  for, 
to  be  paid  their  costs  of  action  to  be  taxed  out  of  testator's  estate, 
and  so  far  as  not  paid  out  of  his  personal  estate  to  be  raised  out 
of  his  real  estates,  in  order  and  manner  before  directed  with  respect 
to  the  deficiency  of  the  personal  estate  for  payment  of  debts. — 
Liberty  to  apply.— See  Davies  v.  Topf,  M.  R.,  25  Feb.  1780,  A.  228  ; 

1  Bro.  C.  C.  525. 

For  the  like  order  that  debts,  &c.  should  be  paid  out  of,  first,  the  general 
personalty  not  specifically  bequeathed ;  secondly,  realty  charged  with 
debts ;  thirdly,  the  rents  and  profits  thereof  since  the  testator's  death ; 
fourthly,  specific  bequests  and  devises,  and  that  creditors  who  had  received 
anything  out  of  the  personalty  should  not  receive  anything  further  out  of 
the  real  estates  (which  must  mean  real  estates  charged  with  debts)  till  the 
other  creditors  were  paid  up  equal  with  them,  reserving  consideration  how 
any  deficiency  still  remaining  should  be  made  good,  see  Silk  v.  Pryme, 

2  Col.  509. 


3.  Application  of  Assets — Realty  devised  to  pay  Debts — Realty 
devised  not  charged — Realty  appointed. 

Directions  as  to  costs,  sale  of  furniture,  and  getting  in  outstanding 
estate— Election  by  the  Deft  W.  [Form  9,  sup.  p.  1528]—"  And  it 
is  ordered  that  all  the  freehold,  copyhold,  and  leasehold  estates  of 
the  testator  which  are  by  his  will  devised  to  his  trustees  for  sale  and 
payment  of  his  debts,  be  sold  with  the  approbation  of  the  Judge 
&c. ;  And  it  is  ordered  that  the  Deft  T.  be  at  liberty  to  make  pro- 
posals for  the  purchase  of  the  same  estates  or  any  part  thereof  ; 
and  in  case  the  testator's  personal  estate,  with  the  money  to  arise 
by  the  sale  of  his  estates  devised  for  sale  as  aforesaid,  shall  be  insuffi- 
cient for  payment  of  his  debts,  it  is  ordered  that  all  other  the  free- 
hold and  copyhold  estates  of  the  testator  to  which  he  was  absolutely 
entitled  at  the  time  of  his  decease  be  sold  in  like  manner ;  And 
in  case  after  such  last-mentioned  sale  the  testator's  personal  estate, 
and  the  money  to  arise  from  the  said  sale  of  his  estates  devised  for 
sale,  and  other  his  freehold  and  copyhold  estates,  after  making  the 
payment  hereinbefore  directed,  shall  be  insufficient  for  the  payment 
of  the  testator's  debts  and  of  the  subsequent  costs  of  all  parties 
to  these  suits,  and  the  subsequent  costs,  charges,  and  expenses  of 
the  Pit  and  the  Deft  W.  B.  B.  (the  exors),  such  subsequent  costs  &c. 
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to  be  taxed  as  aforesaid  ;  It  is  ordered  that  the  deficiency  be  raised 
by  sale,  with  the  approbation  &c.,  of  the  estates  and  hereditaments 
over  which  the  testator  had  a  power  of  appointment  under  the 
indenture  of  settlement  of  &c.,  and  particularly  described  in  the 
schedule  to  the  said  indenture,  or  a  sufficient  part  of  the  last-mentioned 
estates  and  hereditaments." — Liberty  to  Deft  T.,  and  failing  him 
to  the  Deft  W.,  to  make  proposals  for  purchase. — Proceeds  to  be 
paid  into  Court  to  the  credit  of  this  action  &c.,  subject  to  further 
order. — Accounts  of  personalty  to  be  continued. — ^Adjourn  &c. 
— Liberty  to  apply. — See  Fleming  v.  Buchanan,  L.  JJ.,  7  May,  1853, 
A.  1206  ;  S.  C,  3  D.  M.  &  G.  976. 


4.  Application  of  Assets — Pecuniary  Legacies — Eealty  charged — 
Specific  and  Residuary  Devises. 

"  It  appearing  by  &o.  that  all  the  debts  of  F.,  the  testator  &c., 
other  than  the  principal  sum  of  £10,000  secured  by  the  indenture 
of  settlement  dated  the  26th  of  April,  1852,  in  &c.  mentioned,  and 
therein  mentioned  to  be  due  with  interest  at  the  rate  of  i  p.  c. 
per  ann.  from  &c.,  have  been  paid  out  of  the  testator's  personal  estate, 
and  the  proceeds  of  sale  of  the  testator's  real  estate  at  M.  in  the 
first  codicil  to  his  wiU  mentioned,  and  thereby  charged  with  debts, 
and  that  the  testator's  personal  estate  not  specifically  bequeathed 
now  outstanding  or  undisposed  of  is  insufficient  to  pay  the  said 
last-mentioned  debt  and  interest,  and  to  satisfy  the  contingent 
liability  of  the  testator  under  the  marriage  articles,  dated  the  Qth 
October,  1837,  and  it  also  appearing  by  &c.  that  the  legacies  and 
annuities  given  by  the  will  of  the  testator  remain  unpaid  ;  Declare, 
that  the  several  devised  estates  at  E.,  Y.,  D.,  and  E.,  the  particulars 
whereof  are  set  forth  in  parts  1,  2,  3,  and  4  of  the  4th  schedule  to 
the  Master's  certificate,  dated  &c.,  are  respectively  liable  to  con- 
tribute to  the  debts  of  the  said  F.,  the  testator  &c.,  which  his  general 
personal  estate,  and  the  proceeds  of  sale  of  the  said  estate  at  M., 
are  insufficient  to  satisfy  pro  raid,  according  to  the  respective  values 
of  the  said  several  estates  at  the  death  of  the  testator." — Direc- 
tions as  to  costs. — "  And  order  that  the  following  &c. — 1.  An 
inquiry  whether  any  and  what  sum  ought  to  be  set  apart  to  answer 
the  testator's  liability  under  the  said  marriage  articles  of  &c.  2. 
An  inquiry  what  is  the  amount  of  the  deficiency  of  the  testator's 
general  personal  estate,  and  of  the  proceeds  of  sale  of  the  said  estate 
at  M.,  to  answer  the  testator's  debts,  and  the  sum,  if  any,  to  be  set 
apart  to  provide  for  the  testator's  liability  under  the  said  marriage 
articles.  3.  An  inquiry  what  were  the  relative  values  on  &c.,  the 
day  of  the  testator's  death,  of  the  several  devised  estates  at  R.,  Y., 
D.,  and  E.,  the  particulars  &c.  to  each  other,  and  in  what  proportions 
the  said  several  estates  ought  to  contribute  to  make  good  such 
deficiency  as  aforesaid." — Compute  gflbsequent  interest. — Sufficient 
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sum  to  pay  what  shall  be  due  in  respect  of  the  £10,000,  and  to  provide 
for  the  sum,  if  any,  to  be  so  set  apart  to  be  raised  by  rnortgage  or 
sale  of  the  testator's  devised  estates  at  E.,  Y.,  D.,  and  E.  [Form 
11,  pp.  1397,  1398,  sup.] — Liberty  to  apply  as  to  payment  of 
amounts,  and  generally. — See  Farquharson  v.  Floyer,  V.-C.  H.,  25 
April,  1876,  A.  1178 ;  S.  G.,  3  Ch.  D.  109. 


5.  The  like — Residuary  Personalty,  including  Lapsed  Specific 
Bequests — Descended  Realty — Pecuniary  Legacies. 

Declaee,  that  the  testator's  debts,  funeral  and  testamentary 
expenses,  and  the  pecimiary  legacies  given  by  his  wiU,  and  not 
thereby  made  payable  out  of  any  particular  estate  or  fund,  and  also 
the  costs  of  this  action,  and  the  charges  and  expenses  properly 
incurred  by  the  Pits  as  exors  and  trustees  of  the  testator's  will, 
ought  to  be  paid  and  considered  as  paid  in  the  first  place  out  of  his 
personal  estate  not  specifically  bequeathed,  including  such  shares 
of  the  proceeds  of  the  sale  of  the  leaseholds  specifically  bequeathed 
as  lapsed ;  And  in  the  event  of  the  same  being  deficient,  then, 
that  as  between  the  pecuniary  legatees  and  the  testator's  heir-at- 
la/w  the  amount  of  the  deficiency  of  such  general  personal  estate  to 
answer  the  testator's  debts,  and  the  costs  of  this  action  and  the 
charges  and  expenses  of  the  trustees  hereinbefore  provided  for, 
ought  to  be  borne  and  made  good  by  the  proceeds  of  the 
descended  shares  of  the  real  estate  devised  to  the  Pits  in  trust  for 
sale,  so  far  as  the  same  may  be  sufficient  for  that  purpose. — Morley 
V.  Tunstdl,  M.  E.,  19  April,  1859  ;  S.  C,  7  Eq.  416,  n. 

6.  Residuary  Realty  and  Specific  Devises  and  Bequests  liable 


Declare,  that  the  residuary  real  estate  of  the  testator  is  liable  to 
the  payment  of  his  debts  and  funeral  and  testamentary  expenses 
pari  passu  with  the  real  and  personal  estate  specifically  devised 
or  bequeathed  by  his  said  wiU. — LancefiM  v.  Iggulden,  L.  C.  and 
L.  JJ.,  17  Dec.  1874,  B.  3528  ;  S.  C,  10  Ch.  136  ;  reversing  17  Eq. 
556,  V.-C.  B. 

For  similar  declaration,  with  consequent  directions,  see  Tombs  v.  Roche 
V.-C.  K.  B.,  8  May,  1846,  B.  1197  ;  2  Col.  609. 


7.  Estates  devised,  cha/rged  with  Debts  and  Annuity,  marshalled  for 
Legatees  and  Annuitants — Abatement. 

Eealty  declared  devised  charged  with  debts  &c.,  but  not  with 
legacies,  or  any  of  the  annuities,  except  an  annuity  of  £100  charged 
upon  the  testator's  farm  at  M.— "  And  Declare,  that  the  personal 
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estate  of  the  testator  having  been  insufficient  for  the  payment  of 
the  legacies  and  annuities  by  his  will  and  codicil  given  and  be- 
queathed, exclusive  of  the  said  annuities  of  £100,  the  legatees  and 
annuitants  in  the  said  will  and  codicil  respectively  named  became 
entitled  to  stand  in  the  place  of  the  creditors  of  the  testator  against 
the  real  estates  devised  by  his  will,  to  the  extent  to  which  the  testator's 
personal  estate  was  exhausted  in  the  payment  of  his  funeral  expenses 
and  debts  ;  And  it  appearing  by  &c.  that  the  sum  of  £8521  was  paid 
by  the  Deft  D.  out  of  his  own  proper  money,  in  discharge  of  the 
testator's  funeral  expenses,  debts,  legacies,  and  annuities,  beyond  the 
amount  of  the  testator's  personal  estate,  and  that  the  real  estates 
of  the  testator  remaiuing  imsold  are  sufficient  for  the  payment  of 
his  debts  remaining  unpaid,  and  of  the  costs  (and  expenses)  of 
this  action,  Declare  that  the  Deft  D.  was  entitled  to  be  reimbursed 
the  said  sum  of  £8521  out  of  the  testator's  real  estate,  except  the 
sum  of  £208,  part  thereof,  which  appears  by  &c.  to  have  been  paid 
by  him  on  account  of  the  testator's  legacies  and  annuities  beyond 
the  amount  of  his  personal  estate  ;  And  that  the  real  estates  of  the 
testator  in  &c.,  mentioned  to  have  been  sold,  were  properly  sold, 
and  that  the  moneys  arising  from  the  sale  of  the  said  real  estates 
were  properly  applied  in  payment  of  the  sum  of  £4300,  the  amount 
of  the  mortgages  affecting  such  estates  (and  the  sum  of  £411,  the 
amount  of  the  expenses  in  &c.  mentioned),  and  ia  repayment  to 
the  Deft  D.  of  the  sum  of  £8313,  the  residue  of  the  said  £8521,  after 
deductiag  the  said  £208  ;  And  it  also  appearing  by  &c.,  that  the  Deft 
D.  is  a  creditor  of  the  testator  to  the  amount  of  £2667,  Order  that 
the  said  Deft  do  retain  the  said  sum  of  £208,  and  the  sum  of  £2452, 
and  balance  of  the  moneys  arising  from  the  sale  of  the  testator's 
real  estates  in  &c.,  mentioned  to  have  been  left  in  his  hands,  making 
together  the  sum  of  £2660,  in  part  satisfaction  and  discharge  of  the 
said  sum  of  £2667  so  due  to  him." — A  value  to  be  set  upon  the 
annuities,  except  &c. — Personal  estate  being  insufficient,  the  annui- 
ties and  legacies  to  abate. — Interest  on  mortgages  to  be  kept  down 
out  of  remaining  real  estate. — Eemaining  debts  and  costs  to  be 
raised  by  sale  of  such  estate,  subject  to,  or  with  the  consent  of, 
the  mortgagees. — Adjourn  &c. — Kerrison  v.  E.  Stradbroke,  M.  E., 
16  June,  1826,  A.  1346. 

For  directions  as  to  the  mode  of  apportioning  between  legatees  and 
annuitants,  where  they  abate,  see  rorm  5,  sup.  p.  1657. 

For  decree  declaring  testator's  widow  entitled  under  the  will  to  have 
leaseholds  specifically  bequeathed  to  her  exonerated  from  the  mortgages 
charged  thereon,  out  of  the  personalty  not  specifically  bequeathed,  in 
priority  to  the  other  legacies  and  annuities  and  her  annuity  not  entitled  to 
priority,  so  far  as  payable  out  of  general  personalty,  in  aid  of  the  rents  of 
other  leaseholds  also  specifically  bequeathed ;  and  the  general  personalty 
being  insufficient,  declaring  mortgages  secured  on  the  last-mentioned  lease- 
holds, and  by  poUcies  of  insurance,  ought  to  be  borne  by  them  in  proportion 
to  their  value  at  testator's  death ;  and  the  mortgages  having  been  paid  out 
'of  the  policies,  declafing  the  legatees  a,ud  annuitants  entitled  to  have  tho 
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assets  marshalled,  and  to  stand  as  incumbrancers  on  such  last-mentioned 
leaseholds  in  the  place  of  the  mortgagees,  and  to  be  recouped  to  the  extent 
such  leaseholds  ought  to  have  contributed ;  and  inquiry  to  ascertain  the 
amount  to  be  raised  by  sale  or  mortgage ;  with  directions  as  to  costs,  see 
Johnson  V.  ChiU,  V.-C.  W.,  13  Nov.  1844,  A.  529  ;  4  Ha.  96. 

For  the  old  form  of  decree  in  a  creditor's  suit  to  administer  legal  and 
equitable  assets,  subject  to  mortgages  and  dower,  see  Wride  v.  Clarke,  M.  B., 
1  July,  1766,  B.  464  ;  8.  C,  2  Bro.  C.  C.  261,  n. ;  1  Dick.  382  ;  settled  by 
Sir  T.  Sewell, 

8.  Direction  as  to  Right  to  Contribution  between  Pecuniary  Legatees, 

Specific  Devisees,  and  Residuary  Legatees,  where  Charge  of 
Legacies  on  Real  Estate. 

Vary  the  Master's  certificate  dated  &c.,  so  far  as  the  same  certifies 
that  the  pecuniary  legacies  given  by  the  will  of  the  above-named 
testator  J.  B.,  are  not  charged  upon  the  testator's  residuary  real 
estate ;  And  Declare  that  the  said  legacies  are  charged  upon  the 
testator's  residuary  real  estate  accordingly  ;  And  it  appearing  by  the 
Master's  said  certificate  that  the  testator's  personal  estate  not 
specifically  bequeathed  wUl  not  be  sufficient  for  the  payment  of  his 
debts  and  funeral  expenses  and  the  costs  of  this  action,  Declare 
that  for  the  purpose  of  providing  for  the  payment  of  the  testator's 
debts  already  proved  or  allowed  or  hereafter  to  be  proved  or  allowed, 
and  of  the  costs  of  this  action,  the  real  estate  devised  by  the  testator's 
wUl  and  codicils  and  the  specific  bequests  therein  contained,  and 
in  the  said  certificate  respectively  mentioned,  ought  to  contribute 
to  such  payment  in  the  proportions  in.  the  same  certificate  mentioned 
without  making  any  deduction  from  the  value  of  the  testator's 
residuary  real  estate  in  respect  of  the  said  pecuniary  legacies  charged 
thereon  as  aforesaid. — See  Re  Bawden,  National  Provincial  Bank  of 
England  v.  Creswell,  Kekewich,  J.,  19  Dec.  1893,  A.  2349  ;  [1894] 
1  Ch.  693. 

9.  Debts  having  been  paid  out  of  general  Personalty,  and  part  of 

Realty  passing  by  Residuary  Devise,  Pecuniary  legatees  not 
erUitled  to  marshal,  and  Specific  Legatees  to  contribute  equally 
unth  the  Devisees. 

Declare,  that  the  personal  estate  specifically  bequeathed  by  the 
testator's  wiU,  and  the  residuary  real  estate  thereby  devised,  were 
not  bound  to  contribute  to  the  payment  of  his  funeral  and  testa- 
mentary expenses,  nor  to  his  debts  or  the  costs  of  this  action,  until 
his  general  personal  estate  had  been  exhausted  in  payment  of  his 
said  funeral  and  testamentary  expenses,  debts,  and  costs,  and  that 
the  general  pecuniary  legatees  are  not  entitled  to  marshal  the 
deficiency  of  personal  estate  not  specifically  bequeathed  between 
the  specific  legacies  and  general  legacies  and  residuary  real  estate ; 
^nd  it  appearing  by  &c.  that  the  testator's  personal  estate  net 
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specifically  bequeathed  was  insufficient  to  pay  his  funeral  and 
testamentary  expenses  &c.  to  the  extent  of  £2303,  and  that  the 
same  have  been  paid  out  of  the  proceeds  of  the  sale  of  part  of  the 
testator's  residuary  real  estate,  and  that  the  said  personal  estate 
specifically  bequeathed,  and  the  said  residuary  real  estate  ought, 
having  regard  to  the  said  declarations,  rateably  to  contribute  accord- 
ing to  their  respective  values  to  the  said  £2303  in  the  following 
proportions,  viz.,  the  said  personal  estate  specifically  bequeathed, 
£221,  and  the  said  residuary  real  estate,  £2082 ;  And  it  appearing 
by  &c.  that  such  real  estate  has  already  borne  the  said  £2082 ; 
Declare,  that  the  £220  hereinbefore  declared  to  belong  to  the  said  J.  C. 
[specific  legatee]  ought  to  be  set  ofE  against  the  said  £221 ;  And  order 
that  the  said  J.  C.  be  at  liberty  to  pay  to  the  Defts  £1  [the  difference] ; 
And  it  is  ordered  that  the  Defts  be  at  liberty  to  transfer  to  the  said 
J.  C.  [shares  in  a  company  specifijcally  bequeathed  to  her],  and  the 
said  J.  C.  is  to  continue  in  possession  during  her  life  of  the  leasehold 
messuage  or  dwelling-house  in  &c.  given  to  her  by  the  testator's 
will,  and  of  the  furniture  and  efiects  of  the  testator  in  and  about 
the  said  messuage  &c.,  and  to  retain  possession  of  the  trinkets  in 
&c.  mentioned. — Tornkins  v.  Colthurst,  V.-C.  M.,  15  Dec.  1875, 
B.  3325 ;  S.  C,  1  Ch.  D.  626. 

10.  Legacies  payable  out  of  two  Funds,  Others  out  of  one  of  them 
only — Marshalling. 

"  And  Declare  that  the  Defts  H.  and  W.  are  only  entitled  to  one 
legacy  of  £700  each  "  {payable  out  o/D.'s  mortgage  and  the  R.  and  H. 
Railway  Stock),  "  together  with  interest  at  the  rate  and  from  the 
time  aforesaid  "  (£4  p.  c.  per  ann.from  one  year  after  testator's  death), 
"  and  that  the  principal  and  interest  received  from  D.'s  mortgage 
in  the  said  certificate  mentioned,  including  the  dividends  upon  the 
investment  thereof,  are  to  be  applied  so  far  as  they  will  extend  in 
paying  such  legacies  and  interest,  and  that  the  balance  of  such 
legacies  and  interest  and  the  legacies  of  £400  and  £1000  "  (payable 
out  of  the  R.  and  H.  Railway  Stock)  "  bequeathed  for  the  benefit  of 
the  Defts  T.  and  P.  as  mentioned  in  the  said  wiU,  together  with 
interest  thereon  at  the  rate  and  from  the  time  aforesaid,  are  to 
be  paid  rateably  out  of  the  moneys  produced  by  the  sale  of  the  R. 
and  H.  Railway  Stock,  and  the  dividends  accrued  thereon  received 
by  the  said  exors  since  the  testator's  decease  as  far  as  the  same 
will  extend,  and  that  the  balance  of  such  four  legacies  are  to  be  paid 
rateably  with  the  general  (pecuniary)  legacies  hereinafter  directed 
to  be  paid  out  of  the  testator's  general  estate." — Sellon  v.  Watts, 
V.-C.  K.,  19  Aug.  1861,  B.  1877 ;  S.  C,  9  W.  R.  847. 

For  order  that  legacies  not  charged  on  land  should  stand  in  place  of 
legacies  charged  so  far  as  the  latter  exhausted  the  persoualty,  see  Hanby  v 
Fisher,  2  Col.  515. 
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]1,  Real  Estate  charged  with  Debts-  resorted  to  in  Exoneration  of 
Personalty  in  favour  of  Legatee — Declaration  as  to  jpossibU 
Future  Augmentation  of  Personalty. 

Declaee  that  the  debts  and  funeral  and  testamentary  expenses 
of  the  testatrix  ought  to  be  paid  out  of  the  proceeds  of  the  sale  of 
her  real  estate  in  exoneration  of  the  personalty,  so  as  to  leave  the 
personalty  not  specifically  bequeathed  available  towards  payment 
of  the  legacy  of  £500  bequeathed  to  M. ;  And  all  parties  other  than 
T.,  by  their  counsel  consenting  to  have  this  question  now  determined, 
Declare  that,  in  the  event  of  the  gifts  to  H.  and  W.  respectively 
and  their  respective  children  failing,  the  amounts  falling  in  will  be 
personalty  available  towards  payment  of  the  amount  due  in  respect 
of  the  said  legacy  to  M. — Reference  to  tax. — Costs  to  be  paid  as  part 
of  the  testamentary  expenses  in  accordance  with  the  above  direc' 
tions. — Be  Stokes,  Parsons  v.  Miller,  Stirling,  J.,  16  July,  1892,  B. 
1074  ;  S.  G.,  67  L.  T.  223. 

NOTES. 
MARSHALLING. 

Marshalling  is  of  two  kinds.  The  first  consists  of  arranging  the  assets  of 
a  deceased  person  so  as  to  give  effect  to  the  priority  of  debts,  as  to  legal 
assets  {v.  sup.  pp.  1362  et  seq.)  on  the  one  hand,  and  to  the  order  of  assets 
(inf.)  on  the  other. 

The  second  (which  strictly,  perhaps,  is  the  only  kind  of  marshaUing)  is  the 
preventing  a  person  who  has  two  funds  for  payment  of  his  claim  from  going 
upon  one  of  them  so  as  to  disappoint  another  claimant  who  has  that  fund 
alone  to  resort  to. 

Now  that  all  the  assets  are  liable  to  be  applied  for  the  payment  of  any 
debt,  marshalling  assets  in  favour  of  creditors  is  no  longer  necessary. 
,  MarshaUing  may,  however,  sometimes  be  required  between  legatees  when 
some  of  the  legacies  are  charged  on  the  realty  and  others  are  not :  Hanby  v. 
Roberts,  Amb.  127  ;  S.  C,  sub  nam.  Hanby  v.  Fisher,  2  Coll.  515,  et  sup. 
p.  1603  ;  Masters  v.  M.,  1  P.  Wms.  422  ;  Bligh  v.  E.  Damley,  2  P.  Wms. 
619  ;  Norman  v.  Morrell,  4  Ves.  769  ;  Bonner  v.  B.,  13  Ves.  379  ;  and  see 
Scales  V.  Collins,  9  Ha.  656 ;  and  where  legacies  charged  and  one  not 
charged  are  given  to  the  same  person :  Sironge  v.  Hawkes,  inf.  p.  1850 ; 
and  see  Joy  v.  Campbell,  1  Sc.  &  L.  339  ;  3  Bli.  N.  S.  110. 

Where  two  legacies  are  given  to  X.  and  Y.,  both  payable  out  of  fund 
"  A,"  and  X.'s  also  out  of  fund  "  B,"  X.  must  first  exhaust  fund  "  B,"  and 
then  come  upon  fund  A.  rateably  with  "  Y."  :  Sellon  v.  Watts,  9  W.  R.  847, 
Form  10,  sup.  p.  1603. 

ORDEE  IN  WHICH  ASSETS  ARE  APPLIED  IN  PAYMENT  OF  DEBTS. 

Assets  are  liable  for  the  payment  of  debts  in  the  following  order,  subject 

to  any  express  provisions  in  the  will : — 
1.  General  1.  The  general  or  residuary  personalty  not  specifically  bequeathed,  or 

personalty.      exonerated  or  exempted :   Wride  v.  Clarke,  2  Bro.  C.  C.  261,  n. ;  Davies  v. 

Topp,  2  Bro.  C.  C.  259,  n. ;  et  sup.  Form  2,  p.  1596  ;  Donne  v.  Lewis,  2  Bro. 

C.  C.  263  ;  Harmood  v.  Oglander,  8  Ves.  124  ;  Manning  v.  Spooner,  3  Ves. 

117  ;  5th  and  6th  rules,  inf.    And  as  to  the  exoneration  of  the  personal 

estate  from  its  primary  liability,  see  Sect.  XI.  sup.  p.  1474,  and  note  to 

Sect.  XII.  p.  1483. 


SECT.  XXIX.]  Marshalling  Assets.  1605 

-  Costs  of  admon,  so  far  as  they  have  been  increased  by  the  admon  of  the 
real  estate,  are  to  be  borne  by  the  real  estate :  Re  MidMeUm,  19  Ch.  D.  522  ; 
Putching  v.  Bamett,  51  L.  J.  Ch.  74.  This  rule  has  not  been  altered  by  the 
Land  Transfer  Act,  1897 :  Be  Jones,  [1902]  1  Ch.  92  ;  Be  Belts,  [1907]  2 
Ch.  149. 

In  Bristow  v.  B.,  5  Beav.  289,  there  being  no  other  assets,  costs  of  suit 
were  paid  out  of  specific  legacies  rateably. 

A  fund  set  apart  for  the  expenses  of  the  trusts  of  a  will  was  applicable 
only  for  trusts  to  be  executed  by  the  exor  as  such :  L.  Brougham  v.  Pouletl, 
19  Beav.  119. 

A  trust  to  pay  debts  from  personalty  is  for  the  present  purpose  in- 
operative :  V.  sup.  p.  1388. 

A  share  of  the  residuary  personalty  which  has  lapsed  is  not  liable  before 
the  other  shares :  Byves  v.  B.,  11  Eq.  539  ;  Trethewy  v  Helyar,  4  Ch.  D. 
53  ;  Fentonv.  Wills,  7  Ch.  D.  33  ;  37  L.  T.  373  ;  but  aeeOowan  v.  Broughton, 
.19  Eq.  77  ;  and  8cott  v.  Cumberland,  18  Eq.  578. 

Lapsed  specific  legacies  are  liable  rateably  with  the  general  residue : 
Morley  v.  Tunstall,  7  Eq.  416,  n.,  Porm  6,  sup.  p.  1600. 

Where  the  whole  realty  and  personalty  are  charged  with  debts,  and  a 
share  lapses,  the  heir  and  next  of  kin  bear  only  their  proportion  of  the  debts 
and  rateably  between  them  r  Byves  v.  B.,  11  Eq.  539,  and  cases  there 
cited ;  so  where  part  is  undisposed  of :  Stead  v.  Hardaker,  16  Eq.  175  ; 
Scott  V.  Cumberland,  18  Eq.  585,  586. 

2.  Real  estates  specifically  appropriated  to,  or  devised  in  trust  for,  and  2.  Eealty 
not  merely  charged  with,  the  payment  of  debts :   Harmood  v.  Oglander,  devised  on 

8  Ves.  124 ;  Powis  v.  Corbit,  3  Atk.  556  ;  Phillips  v.  Parry,  22  Beav.  279  ;  tr^*  for  pay- 
whether  the  testator  after  the  will  acquired  other  lands  or  not,  notwith-  j^.  ° 
standing  doubts  as  to  whether  this  was  originally  right :  Milnes  v.  Slater, 
8  Ves.  303. 

These  are  equitable  assets.  But  as  to  testators  dying  after  31  Deo.  1897, 
see  Land  Transfer  Act,  1897,  s.  2,  sub-s.  3,  sup.  p.  1353. 

3.  Real  estates  descended :  Bow  v.  iJ.,  7  Eq.  414  ;  Wride  v.  Clarke,  2  Bro.  3.  Real  estate 
C.  C.  261,  n. ;  1  Dick.  283  ;  Daviesv.  Topp,  Form  2,  sup.  p.  1596  ;  Harmood  descended. 

V.  Oglander,  swp.  ;  whether  possessed  by  the  devisor  at  the  date  of  the  will 
or  subsequently  acquired:  Manning  v.  Spooner,  3  Ves.  117  ;  Milnes  v. 
Slater,  8  Ves.  304 ;  M'Cleland  v.  Shaw,  2  Soh.  &  L.  544,  545,  n. ;  and 
whether  freehold  or  copyhold :  see  the  Admon  of  Estates  Act,  1833  (3  &  4 
W.  IV.  c.  104). 

These  are  legal  assets :  see  Davies  v.  Topp,  sup. ;  Ball  v.  Harris, 
4  My.  &  C.  269  ;  correcting  Mirehouse  v.  Scaife,  2  My.  &  C.  708  ;  and  see 
Be  Jones,  Button  v.  Brookfield,  38  W.  R.  90 ;  59  L.  J.  Ch.  31  ;  61  L.  T. 
661. 

Tenant  in  fee  simple  of  several  estates,  and  in  tail  of  another,  devised  all 
his  realty  in  trust  to  pay  debts,  and  suffered  a  recovery ;  quaere,  if  the  estate 
so  descending  was  applicable  before  the  rest :  Vickers  v.  Oliver,  1  Y.  &  C.  C. 
211. 

If  freeholds  escheat  to  the  lord  for  want  of  heirs,  they  are  assets  to  pay 
debts:  jB«aws  v.  jBrotwi,  5  Beav.  114  ;  whetherinpriority  to,  or  yon  ^ossm 
with,  lands  specifically  devised,  qwzre  :  8.  C. 

In  Ba^ot  V.  Legge,  2  Dr.  &  S.  259,  where  there  was  no  personalty,  it  was 
held  that  descended  and  devised  estates  must  bear  the  costs  of  admon  suit 
rateably  ;  and  see  Jackson  v.  Pease,  19  Eq.  96  ;  and  so  in  Hurst  v.  H.,  28 
Ch.  D.  159,  where  the  estate  descended  by  reason  of  a  forfeiture  by  a  devisee 
subsequently  to  the  testator's  death  ;   and  v.  sup.  p.  1450. 

4.  Real  estates  devised,  charged  with  the  payment  of  debts :    Wride  v.  4.  Realty 
Clarke,  Davies  v.  Topp,  Harmood  v.  Oglander,  sup. ;  Be  Stokes,  Parsons  v.  devised 
Miller,  67  L.  T.  223  ;  Be  Salt,  Brothwood  v.  Keding,  [1895]  2  Ch.  203  ;  and  charged  with 
see  Be  Butler,  Le  Bas  v.  Herbert,  43  Ch.  D.  600 ;  Be  Roberts,  [1902]  2  Ch.  °^''*^- 

834  ;  Be  Kempster,  [1906]  1  Ch.  446  (Be  Bate,  B.  v.  B.,  43  Ch.  D.  600,  must 
on  this  point  be  treated  as  overruled)     and  a  lapsed  share  in  the  hands  of 
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the  heir  is  not  liable  until  after  descended  estates :  Wood  y.  Ordish,  3  Sm.  & 
G.  125  ;  1  Jur.  N.  S.  584. 

These  are  equitable  assets.  But  see  Land  Transfer  Act,  1897,  s.  2,  sub-s. 
3,  sup.  p.  1353. 

6.  General  5.  General  pecuniary  legacies  ;  and  demonstrative  legacies  so  far  as  the 
pecuniary        appropriated  fund  is  insufficient  to  pay  them :   Sellon  v.  Watts,  9  W.  R. 

847  ;  20  Beav.  519  ;  Form  20,  swp.  p.  1551  ;  and  see  Be  Smith,  8.  v.  S., 
[1899]  1  Ch.  365,  referring  to  LutUns  v.  Leigh,  Cas.  t.  Tal.  53. 

The  decision  in  Hensman  v.  Fryer,  3  Ch.  420,  that  general  pecuniary 
legacies  should  only  contribute  rateably  with  residuary  devises  has  not  been 
followed :  Oibhins  v.  Eyden,  7  Eq.  371 ;  Collins  v.  Lewis,  8  Eq.  708  ; 
Dugdale  v.  D.,  14  Eq.  234 ;  and  the  decision  in  Lancefield  v.  IgguMen, 
10  Ch.  136,  has  been  stated  not  to  have  affirmed  it  on  that  point :  Tomkins 
V.  Colthurst,  1  Ch.  D.  626  ;  Farquharson  v.  Flayer,  3  Ch.  D.  109. 

6.  Specific  and  residuary  devises  and  specific  bequests  pro  rata. 

Real  estates  devised,  not  charged  with  debts :  Manning  v.  Spooner,  3  Ves. 
117 ;  freehold  or  copyhold:  Admon  of  Estates  Act,  1833  (3  &  4  W.  IV. 
c.  104) ;  and  though  devised  to  the  heir :  sect.  3 ;  and  whether  given  by 
specific  or  residuary  devise :  Hensman  v.  Fryer,  3  Ch.  420 ;  Lancefield  v. 
Iggwlden,  10  Ch.  136 ;  Form  6,  sup.  p.  1600 ;  are  liable  rateably  with 
personalty  specifically  bequeathed :  S.  C. ;  Tombs  v.  Roche,  2  Col.  490, 
sup.  p.  1600 ;  Jackson  v.  Pease,  19  Eq.  96  ;  and  with  funds  appropriated 
for  demonstrative  legacies :  Sellon  v.  Watts,  9  W.  R.  847,  Form  20,  sup. 
p.  1551.  But  the  Admon  of  Estates  Act,  1833,  gives  no  lien  or  charge 
on  such  real  estate  until  a  judgment  has  been  obtained :  Be  Moom,  [1907] 
2  Ch.  304. 

Freeholds  and  leaseholds  specifically  given  must  contribute  rateably  to 
annuities  charged  on  them  :  Fielding  v.  Preston,  1  D.  &  J.  438. 

The  respective  values  are  to  be  ascertained  as  at  the  testator's  death : 
*Sf.  C.  ;  Long  v.  Short,  1717,  B.  596  ;  1  P.  Wms.  403,  n. ;  Be  Bawden,  inf.  ; 
and  where  legacies  are  charged  on  the  residuary  realty,  and  not  on  specifically 
devised  realty,  the  amount  of  the  legacies  must  not  be  deducted  from  the 
value  of  the  residuary  realty,  for  otherwise  the  legacies  would  indirectly  be 
thrown  on  the  specifically  devised  realty :  Be  Bawden,  [1894]  1  Ch.  693  ; 
Form  8,  sup.  p.  1602 ;  and  see  Be  Price,  Williams  v.  Jenkins,  31  Ch.  D. 
485  ;  Be  Saunders-Davies,  S.  v.  S.,  34  Ch.  D.  482  ;  and  as  to  charitable 
legacies,  to  which  the  same  rule  applies,  v.  sup.  p.  1307. 

7.  General  7.  Property  appointed  by  a  testator's  or  unmarried  woman's  will  under 
power  of  a  general  power  whether  freehold :  Fleming  v.  Buchanan,  3  D.  M.  &  G. 
appofntment.  976  ;    Form  3,  swp.  p.  1598  ;    Beyfus  v.  Lawley,  [1903]  A.  C.  411,  and 

compare  Be  Ouedalla,  [1905]  2  Ch.  331  ;  or  personal  estate :  Pardo  v. 
Bingham,  6  Eq.  485  ;  Jenney  v.  Andrews,  6  Mad.  264. 

But  to  make  the  property  assets  at  all  the  power  must  be  actually 
exercised :  Holmes  v.  Coghill,  7  Ves.  499  ;  12  Ves.  206  ;  and  of  course 
without  valuable  consideration :  Townshend  v.  Windham,  2  Ves.  1, 
9,10. 

Where  a  fund  is  limited  to  the  testatrix  absolutely  in  default  of  appoint- 
ment by  her,  her  appointment  of  it  by  a  general  gift  of  residue  has  merely 
the  effect  of  including  it  in  her  general  residuary  personalty  :  Be  Hartley, 
Williams  v.  W.,  [1900]  1  Ch.  152. 
Married  Property  appointed  by  a  married  woman  under  a  general  power  to  appoint 

woman.  by  will  only  had  been  held  not  to  be  assets  available  to  answer  her  engage- 

ments contracted  during  coverture :  Be  Boper,  B.  v.  Doncaster,  39  Ch.  D. 
482  ;  Be  Parkin,  Hill  v.  Schwarz,  [1892]  3  Ch.  510 ;  Vaughan  v.  Vander- 
stegen,  2  Drew.  165  ;  Hobday  v.  Peters,  28  Beav.  354 ;  Blatchford  v.  Woolley, 
2  Dr.  &  S.  204  ;  except  for  payment  of  creditors  to  whom  she  represented 
she  was  single :  Vaughan  v.  Vanderstegen,  2  Drew.  363,  408  ;  and  see 
Wainfwd  v.  Heyl,  20  Eq.  321.  But  in  other  cases,  both  where  the  power 
to  appoint  was  by  deed  or  will,  and  where  it  was  by  will  only,  the  property 
appointed  had  been  held  to  be  assets :  London  Chart.  Bk.  of  Australia  v. 
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Lempriere,  L.  R.  4  P.  C.  572, 594  ;  Mayd  v.  Field,  3  Ch.  D.  587  ;  Skinner  v. 
Todd,  51  L.  J.  Ch.  198 ;  Be  Harvey's  Estate,  Godfrey  v.  Harben,  13  Ch.  D. 
216  ;  Hodgson  v.  Williamson,  15  Oh.  D.  87  ;  Hodges  v.  H.,  20  Ch.  D.  749  ; 
Re  Parkin,  sup.  ;  and  see  De  Burgh  Lawson  v.  De  B.  L.,  41  Ch.  D.  568  ; 
Lewin,  996  et  seq.,  and  sup.  pp.  859 — 866. 

Now,  by  the  Married  Women's  Property  Act,  1882,  s.  4,  the  execution  of 
a  general  power  by  will  by  a  married  woman  is  to  have  the  effect  of  making 
the  property  appointed  liable  for  her  debts,  and  other  liabilities,  in  the  same 
manner  as  her  separate  estate  is  made  liable  under  that  Act. 

The  section  extends  to  an  appointment  made  since  the  Act  by  a  married 
woman  who  had  debts  and  liabilities  existing  at  the  date  of  the  Act,  and 
therefore  where  the /erne  in  whose  favour  a  protection  order  (as  to  the  effect 
of  which  V.  sup.  p.  898)  has  been  made  exercises  a  general  power  (created 
subsequently  to  the  order),  the  appointed  property  becomes  liable  for  debts 
or  UabUities  incurred  by  her  while  under  protection,  whether  before  or 
after  the  Act :  Be  Hughes,  Brandon  v.  H.,  [1898]  1  Ch.  529,  C.  A. 

Rents  and  profits  of  realty  which  have  accrued  since  the  death  of  the  Rents  and 
testator  are  resorted  to  immediately  after  the  corpus  from  which  they  have  profits, 
arisen :  Dailies  v.  Topp,  Form  2,  sup.  p.  1596  ;  Silh  v.  Pryme,  2  Col.  509, 
sup.  p.  1598 ;  and  see  Strange  v.  Hawkes,  4  D.  &  J.  655  ;  and  other  cases, 
inf.  p.  1850. 

As  to  the  mode  of  calculating  the  value  of  debts  due  from  an  insolvent 
estate  where  a  contingency  happens  during  admon,  see  Be  Bridges,  Hill  v. 
B.,  M.  R.  17  Ch.  D.  342. 

MAKSHALLING  SO  AS  TO  ENFOECE  THE  OEDER  OP  ASSETS. 

Where  the  order  in  which  assets  are  liable  to  pay  debts  has  been  disturbed 
by  creditors,  it  will  be  put  right  by  marshalling.  Thus  where  the  personalty 
has  been  exhausted  in  paying  debts,  pecuniary  legatees  (Surtees  v.  Parkin, 
19  Beav.  406),  or  annuitants  (Paterson  v.  Scott,  1  D.  M.  &  G.  531),  with  no 
charge  on  the  realty  {Kerrison  v.  E.  Stradbroke,  Form  7,  sup.  p.  1600),  or 
specific  legatees  {Burton  v.  Pierpoint,  2  P.  Wms.  81  ;  Tipping  v.  T.,  \  P. 
Wms.  730),  or  a  wife  claiming  her  bona  paraphernalia  (S.  C),  are  entitled  to 
have  the  assets  marshalled  so  as  to  give  effect  to  their  rights  out  of  lands 
devised  in  trust  to  pay  debts  {Paterson  v.  Scott,  Form  1,  sup.  p.  1596  ;  1 
D.  M.  &  G.  531),  or  lands  descended  {Davies  v.  Topp,  1  Bro.  C.  C.  525,  et 
sup.  Form  2,  p.  1596  ;  Hanby  v.  Roberts,  Amb.  128  ;  Clifton  v.  Burt,  1  P. 
Wms.  678  ;  and  see  M'Acland  v.  Sh/iw,  2  So.  &  L.  544),  or  lands  charged 
with  debts  {Surtees  v.  Parkin,  19  Beav.  406  ;  Kerrison  v.  Stradbroke,  Form 
7,  sup.  p.  1600 ;  Bickard  v.  Barrett,  2  K.  &  J.  289),  so  far  as  the  personalty 
has  been  applied  to  pay  debts. 

On  the  other  hand,  pecuniary  legatees  cannot  marshal  assets  so  as  to 
throw  the  debts  on  realty  devised  without  being  charged :  Mirehouse  v. 
Scaife,  2  My.  &  C.  695,  708  ;  Tomkins  v.  Colthurst,  Form  9,  sup.  p.  1603  ; 
although  the  devisee  was  also  the  heir  of  a  testator  dying  before  the 
Inheritance  Act,  1833  (3  &  4  W.  IV.  c.  106) :  Biederman  v.  Seymour,  3  Beav. 
368  ;   or  since  :   Strickland  v.  S.,  10  Sim.  374. 

The  amount  of  compensation  to  which  a  specific  legatee,  whose  legacy  has 
been  applied  in  payment  of  a  debt  is  entitled,  is  the  value  of  a  legacy  at 
the  date  of  his  becoming  entitled  to  the  enjoyment  of  it :  Be  Broadwood, 
Lyall  V.  B.,  [1911]  1  Ch.  277  (shares);  and  it  makes  no  difference  in  this 
respect  that  the  legacy  was  given  to  a  trustee  and  not  direct  to  a  legatee : 
Ibid. 

MARSHALLING    BETWEEN    LEGAL    AND    EQUITABLE    ASSETS. 

The  priority  of  specialty  debts  over  those  by  simple  contract  as  against 
legal  assets  having  been  abolished,  as  to  persons  dying  since  1  Jan.  1870,  by 
the  Admon  of  Estates  Act,  1869  (32  &  33  V.  c.  46),  sup.  p.  1364,  the  distinc- 
tions between  legal  and  equitable  assets,  and  the  rules  as  to  marshalUng 
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between  them,  are  of  far  less  importance  than  formerly  ;  but  as  the  order 
of  priority  of  debts  holds  good  in  other  respects  as  to  legal  assets,  marshalling 
wiU  stiU  be  required  sometimes. 

The  rule  is,  that  where  judgment  or  other  creditors  have  received  part  of 
their  debts  in  priority  out  of  legal  assets,  they  are  not  allowed  to  receive 
anything  out  of  the  equitable  assets  without  bringing  into  hotchpot  what 
they  have  so  received  in  priority :  see  Davies  v.  Topp,  1  Bro.  C.  C.  525, 
Form  2,  Slip.  p.  1596,  and  sup.  p.  1604 ;  Chapman  v.  Esgar,  1  Sm.  &  G. 
575 ;  Haslewood  v.  Pope,  3  P.  Wms.  323 ;  Deg  v.  D.,  2  P.  Wms.  416  ; 
but  see  Car  v.  Countess  Burlington,  1  P.  Wms.  228,  contra. 

For  notes  as  to  what  assets  are  legal,  what  equitable,  v.  sup.  p.  1367. 


Section  XXX. — ^RECotipme. 
1.  Executors  to  stand  in  Creditors'  or  Legatees'  Place. 

And  if  it  shall  appear  that  any  of  the  Defts  have  paid  any  of  the 
testator's  debts  [if  so,  and  legacies],  they  are  to  stand  in  the  place  of 
such  creditors  [if  so,  and  legatees],  as  they  have  so  paid,  and  to  receive 
a  satisfaction  for  what  they  have  so  paid  [or  pro  tanto],  out  of  the 
testator's  estate,  in  like  manner  as  such  creditors  [if  so,  and  legatees] 
would  have  been  entitled  to  do.  And  see  decree  in  Basset  v.  Percival, 
1  Cox,  270—273. 

-  For  Hke  order  for  exor  to  stand  in  the  place  of  legatees  paid  by  him,  see 
Trimleston  v.  Colt,  L.  C,  9  July,  1749  ;  and  see  Irby  v.  /.,  and  other  cases, 
sup.  p.  1369. 

2.  The  liJce — Inquiry  and  Declaration. 

"  An  inquiry  what  debts  of  the  testator  have  been  paid  by  the 
Deft  out  of  her  own  moneys ;  Declare,  that  if  it  shall  appear,"  &c. 
[Form  1,  sup.y-Madgett  v.  M.,  V.-C.  M.,  12  June,  1875,  B.  1063. 


3.  Where  Executor  has  compounded,  to  he  recouped  actual 
Amounts. 

An  inquiry  if  the  Deft  hath  purchased  from  any  of  the  creditors 
of  the  testator  or  compounded  with  any  of  them  for  their  debts, 
and  what  consideration  was  really  paid  or  given  or  allowed  by  the 
Deft  for  such  debts ;  And  Declare,  that  what  shall  appear  to  have 
been  actually  advanced,  paid,  or  allowed  by  the  Deft  for  such  debts 
and  no  more,  is  to  be  allowed  to  him  in  respect  thereof. — See  Davison 
v.  Watson,  M.  E.,  4  March,  1807,  A.  1143 ;  Wheeler  v.  Williams, 
L.  C,  29  June,  1741,  B.  409. 
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4.  Recouping  Realty  Amount  applied  Jor  payment  of  Debts. 

Tax  costs — Taxing  Master  to  certify  the  residue  of  the  sum 
of  £ —  received  by  the  Deft  in  respect  of  the  debt  due  to  the  testator's 
estate  by  C,  as  in  the  petition  mentioned,  after  deducting  the  said 
costs;  And  it  appearing  by  &c.  that,  pursuant  to  the  said  order 
dated  &c.,  the  testator's  real  estate  (not  specifically  devised)  was 
sold  for  the  purpose  of  paying  his  debts,  and  that  out  of  the  proceeds 
of  such  real  estate  a  sum  exceeding  in  amount  the  said  sum  of  £ — 
was  applied  for  that  purpose,  and  this  Court  being  of  opinion  that 
the  residue  of  the  said  sum  of  £ — ,  so  far  as  the  same  will  extend, 
ought  to  be  applied  to  recoup  the  said  real  estate.  Doth  order  that 
the  Deft  B.  do  within  fourteen  days  from  the  date  of  filing  of  the 
Taxing  Master's  certificate  lodge  what  shall  be  certified  to  be  such 
residue  in  Court,  as  directed  in  the  Lodgment  part  of  the  Schedule 
hereto." — And  it  is  ordered  that  the  funds  to  be  lodged  as  aforesaid 
be  dealt  with  as  directed  in  the  said  schedule.  [Add  Lodgment  and 
Payment  Schedule  directing  lodgment  of  certified  residue  and  invest- 
ment and  payment  of  interest  to  the  tenant  for  life.] — Adapted  from 
Lloyd  V.  Davies,  M.  R.,  13  Nov.  1875,  B.  2769. 

For  order  for  recouping  personalty  from  realty,  see  Oihson  v.  Montford, 
L.  C,  25  June,  1760,  A.  583  ;  8.  C,  1  Ves.  485. 

For  inquiry  what  sums  in  trustees'  hands  arose  from  personalty  and 
realty,  see  Broohfidd  v.  Bradley,  V.-C,  21  Dec.  1816,  A.  567. 


NOTES. 

Mortgage  money  in  Court  being  paid  by  mistake  to  creditors,  they  had 
to  recoup  pro  rata,  the  simple  contract  creditors  being  first  liable,  then  the 
specialty  ;  and  the  balance  was  to  be  paid  by  the  sohs  who  had  the  conduct 
of  the  suit,  and  they  were  to  pay  costs  of  suit  to  recoup  :  Todd  v.  Siudholme, 
3  K.  &  J.  325. 

Where  an  exor  by  advice  of  his  solr  paid  to  a  creditor  a  debt  which  the 
Court  had  declared  to  be  statute-barred,  the  exor,  solr  and  creditor  were 
held  Uable  to  repay  the  money  to  the  estate :  Be  Midgley,  [1893]  3  Ch.  282, 
C.  A. 

Where  debts  directed  to  be  paid  out  of  the  income  of  the  testator's  estate, 
due  to  him  at  his  decease  and  afterwards  to  become  due,  were  actually  paid 
by  the  executrix  out  of  corpiis,  she  could  not  be  made  to  recoup  the  amount 
out  of  her  life  interest  in  property  specifically  bequeathed :  Be  Qreen, 
Baldoch  v.  0.,  40  Ch.  D.  610,  per  Stirling,  J.,  following  Tewart  v.  Lawson, 
18  Eq.  490  ;  and  see  Be  Heathcote,  [1904]  1  Ch.  826. 

An  exor  may  recoup  himself  as  against  the  person  to  whom  payments 
have  been  made  by  mistake  :  Hill  v.  Walker,  4  K.  &  J.  166. 

As  to  legatees  &c.,  being  called  upon  to  refund  at  the  suit  of  creditors  or 
beneficiaries,  see  Sect.  XXVIII.,  sup.  p.  1591 ;  and  as  to  marshalfing, 
Sect.  XXIX.,  svp.  p.  1596  ;  as  to  recouping  tenant  for  life  out  of  corpus, 
inf.  p.  1621  ;  and  as  to  making  solrs  liable  for  costs,  sup.  p.  1060. 
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Section  XXXI. — Tenant  for  Life  of  Residue. 
1.  Inquiries  as  to  clear  Residue,  and  Investments  and  Dividends. 

1 — 4.  Accounts  of  personal  estate,  debts,  funeral  expenses,  and 
legacies, — Personal  estate  to  be  applied  in  a  due  course  of  admon  : — 
"  And  it  is  ordered  that  the  following  &c. — 5.  An  inquiry  what 
was  the  clear  residue  of  the  testatrix's  personal  estate  at  her  death, 
and  what  was  the  amount  of  such  clear  residue,  together  with  the 
interest  arising  or  produced  therefrom,  at  the  end  of  twelve  months 
from  her  death ;  6.  An  inquiry  what  part  or  parts  of  the  personal 
estate  of  the  testatrix  hath  or  have  since  her  death  produced  any, 
and  what,  interest,  and  what  sum  or  sums  of  money  hath  or  have 
been  paid  to  or  retained  by  H.  &c.,  as  such  tenants  for  life  as  in  the 
will  mentioned,  in  respect  of  such  interest ;  7.  An  inquiry  whether 
the  clear  residue  of  the  personal  estate  of  the  testatrix,  or  any  and 
what  part  thereof,  and  at  what  time,  did  not  or  does  not  consist  of 
Consols ;  8.  An  inquiry  what,  dividends  would  have  arisen  or  been 
produced  yearly  if  such  clear  residue  or  part  thereof  (as  the  case 
may  be),  or  the  money  arising  therefrom,  together  with  the  interest 
arising  or  produced  from  such  clear  residue  during  the  twelve  months 
next  after  the  death  of  the  testatrix,  or  the  money  arising  from  such 
interest,  had  been  duly  invested  in  Consols  &c.,  at  the  end  of  twelve 
months  next  after  the  death  of  the  testatrix,  and  the  total  amount 
of  such  yearly  dividends,  for  a  period  equal  to  that  since  her  death." 
Adjourn  &c.— See  Holland  v.  H.,  V.-C.  E.,  22  June,  1844,  A.  1479  ; 
S.  C,  on  further  consideration,  Form  4,  inf.  p.  1612. 

For  decree  declaring,  with  regard  to  the  earnings  of  testator's  ships  and 
the  income  of  his  share  debentures  and  other  securities  as  between  the 
tenants  for  life  of  the  residue  and  the  person  entitled  in  remainder  as 
follows : — 1.  That  a  value  ought  to  be  put  upon  the  ships  as  at  the  death 
of  the  testator,  and  that  the  tenants  for  life  were  entitled  to  £4  p.  c.  per 
ann.  (now  3  p.  c,  see  Wentworfh  v.  W.,  [1900]  A.  C.  163  ;  Wyman  v. 
Paterson,  [1900]  A.  C.  271,  H.  L.)  on  the  amount  of  such  value  from  the 
day  of  the  death  of  the  testator,  and  the  residue  of  the  profits  ought  to  be 
invested  and  form  part  of  the  testator's  estate.  2.  That  the  tenants  for 
life  were  entitled  to  the  income  actually  arising  from  the  securities  authorized 
as  investments.  3.  That,  as  to  the  several  securities  of  the  testator  not 
authorized  as  investments,  the  tenants  for  life  were  entitled,  as  from  the 
day  of  the  testator's  death,  to  the  interest  of  so  much  Consols  as  the  amount 
that  would  have  been  realized  by  a  conversion  thereof  at  the  end  of  the 
year  after  the  death  of  the  testator  would  have  purchased  at  the  end  of  the 
year. — Costs  of  all  parties  out  of  the  estate. — See  Brown  v.  Oellatly,  5  Aug. 
1867,  A.  2430,  2  Ch.  759  ;  followed  in  Porter  v.  Badddey,  5  Ch.  D.  542. 

Tor  a  declaration  that  the  tenant  for  life  was  not  entitled  to  receive  the 
income  of  the  unauthorized  retained  investments,  and  that  such  invest- 
ments must  be  valued  as  at  the  end  of  a  year  from  the  testator's  death,  and 
that,  as  to  the  past,  interest  at  the  rate  of  4  p.  c.  on  that  value  ought  to  be 
allowed  to  the  tenant  for  life,  but  as  to  the  future  at  the  rate  of  3  p.  c,  see 
In  re  Lynch-Blosse,  Richards  v.  L.,  1899,  W.  N.  27  ;  and  that  interest  must 
be  computed  at  3  p.  c.  and  not  at  4  p.  c.  in  applying  the  principle  of  Brown 
V.  Oellatly,  see  Re  Woods,  [1904]  2  Ch.  4. 
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2.  The  Like — Two  Testators — R'^ht  of  Tenant  for  Life — 
Contingent  Legacies. 

1.  "  An  inquiry  what  amount  of  capital  was  required  for  payment 
of  the  funeral  and  testamentary  expenses,  debts,  and  legacies  of 
the  testator  F.,  including  all  income  for  one  year  on  the  amount 
of  capital  to  be  ascertained  as  necessary  for  such  payment." — 2. 
Like  inquiry  as  to  testator  W.,  "  but  not  including  the  three  con- 
tingent legacies  in  the  said  certificate  mentioned  "  ;  Declare,  that 
surplus  capital  of  the  estate  of  the  testator  F.,  after  deducting  the 
amount  of  capital  required  for  payment  of  his  funeral  and  testa- 
mentary expenses,  debts,  and  legacies,  when  ascertained  under  the 
said  inquiry  No.  1,  is  capital  of  the  testator  W.'s  estate ;  Declare, 
as  to  the  surplus  capital  of  the  testator  W.'s  estate  remaining  after 
deducting  the  amount  required  for  the  payment  of  his  funeral  and 
testamentary  expenses  &c.,  when  ascertained  under  the  said  inquiry 
No.  2,  including  in  such  estate  the  capital  coming  from  the  estate 
of  the  testator  F.,  the  Deft  J.  as  tenant  for  life  is  entitled  to  the 
income  of  such  surplus  capital  from  the  death  of  the  testator  W., 
such  surplus  capital,  so  far  as  it  is  not  in  a  state  of  actual  invest- 
ment, to  be  taken  as  invested  in  Consols  at  the  death  of  the  testator 
W. ;  Declare,  that  the  Deft  J.,  as  tenant  for  life,  is  entitled  to  the 
income  arising  from  so  much  of  the  testator  W.'s  residuary  estate 
as  may  be  set  apart  for  payment  of  the  said  contingent  legacies  of 
&c. ;  And  it  is  ordered  that  the  following  &c.,  3.  An  account  of 
what  is  due  to  the  Deft  J.,  as  such  tenant  for  life  as  aforesaid  ;  and 
on  taking  such  account  regard  is  to  be  had  to  the  payments  men- 
tioned in  the  said  certificate  as  having  been  made  to  him  by  the 
Pits  on  account  of  his  life  interest  in  the  residue  of  the  testator 
W.'s  estate,  and  also  to  any  other  payments  which  shall  have  been 
made  by  them  to  him  as  such  tenant  for  life  ;  And  it  is  ordered  that 
the  Pits  do  pay  to  the  Deft  J.  the  amount  which  shall  be  so  certified 
to  be  due  to  him." — Tax  and  pay  costs. — Continue  accounts. — 
Adjourn  &c.—Allhusen  v.  Whittell,  V.-C.  W.,  28  June,  1867,  A.  2168 ; 
i  Eq.  295.  For  order  on  further  consideration,  see  S.  C,  17  July, 
1869,  A.  2503 ;  and  see,  as  to  the  fund  set  apart  for  contingency. 
Re  Whitehead,  Peacock  v.  Lewis,  [1894]  1  Ch.  678,  following  Cranley 
V.  Dimn,  23  Beav.  512. 


3.  Inquiry  as  to  Capital  sufficient,  with  the  First  Year's  Income 
thereof,  to  pay  Debts,  dec. 

6.  "  An  inquiry  what  amount  of  capital,  with  the  income  for  one 
year  on  the  amount  of  such  capital,  was  required  for  the  payment 
of  the  funeral  and  testamentary  expenses,  debts,  and  legacies  of 
the  testatrix,  including  interest  for  one  year  on  the  legacies  bearing 
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interest ;  And  Declare  that  such  capital  and  income  are  properly 
applicable  for  the  payment  of  such  funeral  and  testamentary  expenses, 
debts,  and  legacies  of  the  testatrix,  and  that  the  surplus  of  the 
capital  forms  the  residue  of  the  capital  of  the  testatrix's  estate." — 
Amounts  of  such  surplus,  capital,  and  income  respectively  to  be 
certified.— ^iZ;w  v.  Sutler,  V.-C.  S.,  12  June,  1868,  A.  1943 ;  and 
see  Lambert  v.  L.,  V.-C.  B.,  17  Nov.  1870,  B.  2869  ;  S.  C,  16  Eq.  320, 
et  inf.  p.  1620. 

4.  Rights  of  Tenants  for  Life  declared — Children  and  Descendants 
to  take  'per  stirpes — Recouping  Tenants  for  Life — Costs — 
Payment  of  Income. 

"  Declare,  that  under  the  will  of  the  testatrix  &c.,  H.  &c.  became 
and  were  upon  the  death  of  the  testatrix  joint  tenants  for  life  of 
the  clear  residue  of  the  personal  estate  of  the  testatrix ;  And  that 
upon  the  death  of  the  survivor  of  the  said  H.  &c.  such  residue  is 
divisible  between  the  children  of  J.  H.  &c.  or  their  descendants, 
such  children  or  descendants  to  take  only  per  stirpes  and  not  per 
capita  ;  And  it  appearing  by  the  said  (certificate),  dated  &c.,  that 
the  testatrix  died  on  &c.,  and  that  the  sum  of  £365  would  have  been 
the  amount  of  the  dividends  arising  from  the  clear  residue  of  her 
estate  for  the  period  between  her  death  and  the  date  of  such  certifi- 
cate, if  such  residue  had  been  invested  in  the  purchase  of  Consols  ; 
And  it  also  appearing  by  the  said  (certificate)  that  the  several  sums 
of  money  therein  particularly  mentioned,  and  amounting  to  the 
sum  of  £83,  were  paid  to  or  retained  by  the  said  H.  &c.  out  of  such 
clear  residue  in  respect  of  such  their  life  interests  as  aforesaid,  Declare, 
that  the  said  sum  of  £365  was,  and  that  the  difierence  between 
that  sum  and  the  said  sum  of  £83  is,  payable  out  of  such  residue 
to  the  said  H.  &c.,  or  in  case  of  their  death,  to  their  legal  pers. 
represves  respectively,  in  respect  of  such  their  life  interests  as 
aforesaid ;  And  aU  parties  by  their  counsel  respectively  admitting 
that  the  £2306  Consols  mentioned  in  the  schedule  hereto  is  the 
present  clear  residue  of  the  testatrix's  personal  estate ;  And  it 
appearing  by  the  said  (certificate)  that  aU  the  tenants  for  lite  are 
dead  except  the  Pit,  and  that  their  represves  are  parties  to  this 
action." — Tax  costs  of  aU  parties  as  between  sohr  and  client,  and 
exors'  charges  and  expenses  [Form  1,  p.  1389].  And  it  is  ordered 
that  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto,  the  Consols  thereby  directed  to  be  raised  being  the  difference 
betweeji  the  said  two  sums  of  £365  and  £83. — Liberty  to  apply. 
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Payment  Schedule. 

In  the  High  Court  of  Justice, 

Chancery  Division.  Date  of  Order,  — ,  18- 

Holland  v.  Holland. 
Ledger  Credit,  as  above. 
Funds  in  Court.    £2306  Consols. 
£33  Cash. 
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Particulars  of  Payments, 
Transfers,  or  other  opera- 

Payees and  Transferees  or 
litles  of  separate  Accounts. 

Amounts. 

tions  to  be  carried  out 
by  the  Paymaster. 

Money. 

SecuritieE. 

Sell  sufBoient  Consols  to 
raise  £282,  and  costs 
to  be  taxed  under  this 
order. 

Out  of  proceeds — 

Pay  such  costs. 

Pay 

Pay 

Pay 

Pay  any  interest  during 
life  of  payee. 

Pay  cash   

PltH 

£    i.    d. 

[Insert  proportion 
o/£282.] 
[The  some] 

[The  same.'] 
£33. 

£  o.  d. 

A.  B.  of  &c.,  as  legal 

pers.  represve  of  A., 

deceased. 
C.  D.  of  &c.,  as  legal 

pers.  represve  of  B., 

deceased. 
PltH.  [tenant  for  life.'] 

The  sa^iQe 

—See  Holland  v.  H.,  V.-C.  E.,  13  Nov.  1846,  A.  85  ;  S.  C,  Form  1, 
sup.  p.  1610. 

For  order  to  pay  income  of  further  funds  to  be  paid  in  to  tenant  for  life, 
see  Be  Chamberlain,  22  Beav.  287. 

For  declaration  as  to  right  of  tenant  for  lite  to  income  of  residue  by  will 
directed  to  be  converted,  see  La  Terriere  v.  Buhner,  2  Sim.  22  ;  but  see 
Wrey  v.  Smith,  14  Sim.  202. 


5.  Tenant  for  Life  of  Residue  declared  not  entitled  to  Enjoyment  in 
Specie  and  Conversion  of  Leaseholds  at  end  of  Year. 

Declare  that  the  Defts  F.  G.,  M.  B.,  H.  B.,  and  C.  A.  B.  B.  are 
not  entitled  during  the  life  of  G.  W.  T.  G.  to  the  whole  of  the  rents 
and  profits  received  from  the  leasehold  hereditaments  forming  part  of 
the  testator's  residuary  estate,  but  are  only  entitled  annually  to  a 
sum  equal  to  the  dividends  which  would  be  produced  if  the  said 
leasehold  hereditaments  had  been  sold  at  the  expiration  of  one  year 
from  the  testator's  de&th  and  invested  in  Conpols. — Direct  an 


1614  Administration  of  Estates,     [chap.  xliv. 

inquiry  what  sum  would  have  been  produced  by  a  sale  of  the  said 
leasehold  hereditaments  at  the  expiration  of  one  year  from  the 
testator's  death,  and  what  income  would  have  been  produced  if 
such  sum  had  been  in  due  course  invested  in  Consols. — The  costs 
of  all  parties  of  the  application  and  of  the  said  inquiry  to  be  taxed 
as  between  sob  and  client,  and  paid  out  of  the  testator's  estate. — 
See  Re  Game,  Q.  v.  Young,  Stirling,  J.,  8  Ap.  1897,  A.  1737  ;  [1897] 
1  Ch.  881. 


6.  Declaration  that  Testator  intended  Property  to  he  enjoyed  in 
Specie,  and  that  a  Reversion  ought  not  to  he  sold. 

Declare  that,  according  to  the  true  construction  of  the  will  and 
codicil  of  the  above-named  testator  J.  B.,  the  testator  intended 
that  his  widow  the  Deft  C.  G.  B.  should  enjoy  in  specie  the  estate 
given  to  her  by  the  said  will,  and  that  the  reversionary  interest  of 
the  testator  referred  to  in  paragraph  —  of  the  statement  of  claim 
ought  not,  under  the  trusts  of  the  said  will  and  codicil,  to  be  sold. 
—See  Re  Bland,  Miller  v.  B.,  Stirling,  J.,  5  July,  1899,  A.  2686 ; 
[1899]  2  Ch.  336. 

For  declaration  of  liability  for  default,  and  inquiries  as  to  the  values  of 
funds  and  stocks,  and  other  property  in  money,  and  £3  p.  c.  Anns  at  stated 
periods,  and  at  the  times  when  they  should  have  been  converted  under  a 
previous  decree,  and  of  a  lease  for  tithes,  and  as  to  its  non-renewal,  and  as 
to  the  excess  of  income  received  by  the  tenants  for  life  where  the  funds  were 
to  be  invested  in  land,  see  Sowerby  v.  Clayton,  3  Ha.  435. 

For  inquiry  if  deceased  tenant  for  life  was  overpaid,  or  anything  due  to 
her  estate,  see  Howe  v.  E.  Dartmouth,  M.  R.,  30  March,  1797,  A.  385 ;  7 
Ves.  137  ;   1  L.  C.  Eq.  68. 

For  inquiries  as  to  some  continuing  investments,  whether  they  were 
proper  under  the  will,  and  direction  to  convert  others,  and  to  state  the  value 
of  various  investments  at  the  testator's  decease,  and  a  year  after,  and  what 
should  be  done  as  to  some,  and  for  payments  to  tenant  for  hfe  on  account, 
see  CaUecott  v,  C,  1  Y.  &  C.  C.  324,  737. 

And  as  to  leaseholds  and  copyholds,  and  allowance  of  interest  to  tenant 
for  life,  see  (ii6«ora  V.  BoW,  WalkerY.  Shore,  lb.  S20,ii.,  321,  n. ;  in  the  latter 
case  the  funds  were  to  be  invested  in  land. 

For  declaration  that  the  tenant  for  life  was  entitled  to  interest  at  £4  p.  c. 
from  the  testator's  decease,  out  of  or  ux  respect  of  the  interest  of  securities, 
converted,  or  to  be  converted,  taking  their  value,  where  unsold,  a  year  after 
testator's  decease,  and  direction  to  pay  him  the  interest  of  securities  not 
converted,  he  undertaking  to  refund  if  called  on,  and  the  interest  of 
securities  then  or  to  be  duly  invested,  see  CaUecott  v.  C,  1  Y.  &  C.  C.  738  ; 
and  as  to  aUowanoes  to  the  tenant  for  life  in  respect  of  interest  or  dividends, 
see  Sutherland  v.  Coohe,  1  Col.  503  ;  and  see  Taylor  v.  Clarh,  1  Ha.  168 
et  seq. 

For  order  apportioning  a  charge  on  stock  between  lite  interest  and 
reversion,  see  Bristed  v.  Wilkins,  3  Ha.  240. 

For  declaration  as  to  right  to  rents  for  a  period,  and  to  the  use  of  articles 
except  those  of  which  the  use  is  the  consumption,  and  to  the  interest  of  the 
produce  of  such  as  were  sold,  and  as  to  the  absolute  right  to  those  the  use  of 
which  is  the  consumption,  and  as  to  ready  money  in  the  house,  and  English 
a-nd  foreign  funds,  see  Montresor  v.  Jf.,  1  Col.  703, 
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For  inquiry  as  to  sums  expended  in  keeping  up  policies  of  assurance,  and 
how  much  thereof  was  to  be  attributed  to  capital  and  how  much  to  income, 
see  Huggins  v.  Robinson,  V.-C.  S.,  6  Nov.  1868,  A.  2954. 


7.  Inquiry  as  to  Investments,  and  if  in  Consols,  and  as  to 
Dividends. 

"  An  inquiry  what,  at  the  expiration  of  one  year  after  the  death  of 
the  testator,  was  the  value  of  the  leasehold  property  not  specifically 
bequeathed,  and  all  other  the  personal  estate  of  the  testator  not 
specifically  bequeathed,  and  not  at  the  time  of  his  death  invested 
in  Consols ;  And  what  amount  of  such  Consols  would  have  been 
purchased,  at  that  time,  if  a  sum  equal  in  value  to  the  said  leasehold 
property  and  personal  estate  had  been  then  invested  in  the  purchase 
of  Consols ;  And  what  would  have  been  the  amount  of  dividends 
that  would  have  accrued  in  one  year  on  such  Consols  if  purchased 
as  aforesaid ;  And  what  would  have  been  the  total  amount  of  divi- 
dends which  would  have  accrued  on  such  Consols,  jf  purchased  as 
aforesaid,  from  the  death  of  the  testator  down  to  the  date  of  the 
Master's  certificate,  to  be  made  in  pursuance  of  this  order." — Added 
to  decree  on  the  rehearing. — Morgan  v.  M.,  M.  R.,  7  June,  1851, 
B.  983 ;  14  Beav.  72 ;  for  the  original  decree,  see  S.  C,  1837,  B. 
984. 

8.  Profits  of  Business  declared  to  be  Income. 

Declaee  that,  according  to  the  true  construction  of  the  will  of 
the  testator  C,  the  profits  of  the  business  of  a  wholesale  provision 
merchant,  formerly  belonging  to  the  testator,  which  accrued  whilst 
such  business  was  carried  on  by  his  exors  and  trustees,  namely, 
from  &c.  to  &c.,  after  payment  thereout  of  all  expenses,  are  income, 
and  that  the  same  ought  to  be  paid  to  the  tenant  for  life. — Costs 
to  be  paid  out  of  testator's  estate. — Re  Chancellor,  C.  v.  Brown 
(C.  A.),  21  Feb.  1884,  A.  253 ;  S.  C,  20  Ch.  D.  42,  C.  A. 


9.  Apportionment  between  Tenant  for  Life  and  Remainderman — 
Money  recovered  on  insufficient  Mortgage  Security. 

Declare  that  the  residue  of  the  said  sum  of  £3669  14s.  in  the 
order  dated  &c.  mentioned  ought  to  be  apportioned  between  capital 
and  income  in  the  proportion  that  the  interest  on  the  principal 
sum  of  £3500  calculated  at  the  rate  of  five  pounds  five  shillings  and 
ninepence  p.  c.  per  ann.,  being  the  rate  made  payable  by  the  mort- 
gage dated  the  —  day  of  — ,  from  the  —  day  of  —  to  the  —  day  of 
— ,  bears  to  the  principal  sum  of  £3500 ;  And  that  the  Deft  E.  E.  S. 
is  entitled  to  so  much  of  the  residue  of  the  said  sum  of  £3669  14s. 
as  shall  under  the  apportionment  aforesaid  be  apportioned  to  income, 
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and  ttat  tlie  balance  of  the  said  residue  forms  part  of  the  capital  of 
the  testator's  estate.— See  Re  HubbucJc,  Hart  v.  Stone,  C.  A.,  4  Feb. 
1896,  A.  659  ;   [1896]  1  Ch.  754,  C.  A. 


Rule  in  Hotve 
V.  Earl  of 
Dartmouth. 


When  rule 
excluded. 


Discretion  as 
to  time  of 


Annuities. 


NOTES, 
CONVEESION  AS  BETWEEN  TENANT  FOE  LIFE  AND  EEMAINDEEMAN. 

When  property  of  a  wasting  nature,  such  as  short  leases,  is  given  to 
several  persons  in  succession,  it  must  be  converted  for  the  benefit  and 
security  of  the  remainderman ;  and  in  like  manner  reversions  are  to  be 
sold  that  the  tenant  for  life  may  have  the  benefit  of  them  :  Dimes  v.  Scott, 
4  Russ.  200 ;  Howe  v.  L.  Dartmouth,  7  Ves.  137,  148  ;  1  L.  Ca.  Eq.  08, 
77 ;  Pickering  v.  P.,  4  My.  &  C.  489,  498 ;  Tickner  v.  Old,  18  Eq. 
422  ;  Porter  v.  Baddeley,  5  Ch.  D.  542  ;  Rowlls  v.  Bebb,  [1900]  2  Ch.  107, 
C.  A. 

This  rule  does  not  proceed  upon  conversion  being  definitely  intended, 
but  on  the  intent  of  enjoyment  in  succession :  Cafe  v.  Bent,  5  Ha.  34 ; 
Morgan  v.  M.,  14  Beav.  72,  85  ;  Jebb  v.  Tugwell,  20  Beav.  84  ;  and  it  may 
of  course  be  excluded  by  the  testator's  expression  of  a  contrary  intent, 
e.g.,  where  a  special  power  is  given  to  retain  existing  investments :  Gray 
V.  Siggers,  15  Ch.  D.  74 ;  Be  Bates,  [1907]  1  Ch.  22 ;  Be  Wilson,  [1907] 

1  Ch.  394  ;  jBe  Nicholson,  [1909]  2  Ch.  Ill  ;  or,  in  the  case  of  reversionary 
property,  a  discretionary  power  of  sale  :  Be  Pitcairn,  Brandreth  v.  Colvin, 
[1896]  2  Ch.  199  ;  and  for  other  instances,  see  Alcock  v.  Sloper,  2  My.  &  K. 
699  ;  Collins  v.  C,  lb.  703  ;  Bethune  v.  Kennedy,  1  My.  &  C.  114  ;  Blann 
V.  Bell,  2  D.  M.  &  G.  775  ;  5  D.  &  S.  658  ;  Holgate  v.  Jennings,  24  Beav. 
623  ;  Lean  v.  L.,  23  W.  R.  484 ;  Craig  v.  Wheder,  8  W.  R.  172 ;  29 
L.  J.  Ch.  374 ;  Wilday  v.  Sandys,  7  Eq.  455  ;  Thursby  v.  T.,  19  Eq.  395  ; 
Re  Thomas,  Wood  v.  T.,  [1891]  3  Ch.  482. 

The  rule  does  not  apply  where  neither  fund  nor  parties  are  within  the 
jurisdiction  at  testator's  decease,  but  does  when  they  come  within :  Holland 
V.  Hughes,  16  Ves.  Ill ;  3  Mer.  685. 

The  rule  is  not  generally  applicable  to  an  absolute  gift  subject  to  an 
executory  limitation  over,  especially  where  the  form  of  the  gift  shows  an 
intention  that  the  property  should  be  enjoyed  in  specie :  Be  Bland,  Miller 
V.  B.,  [1899]  2  Ch.  336  ;  Form  6,  sup.  p.  1614  ;  but  it  applies  to  a  rever- 
sionary interest  although  expectant  on  the  decease  of  the  person  who  is 
made  tenant  for  life  by  the  wiU :  Bowlls  v.  Bebb,  [1900]  2  Ch.  107,  C.  A. ; 
and  see  Re  Flower,  Matheson  v.  Qoodwyn,  62  L.  T.  217  ;  63  L.  T.  201. 

It  requires  strong  words  to  exclude  the  rule  :  Re  Llewellyn,  29  Beav.  171  ; 
Caldecott  v.  C,  1  Y.  &  C.  C.  312  ;  and  the  onus  is  on  those  who  contend  for 
its  exclusion :  Morgan  v.  M.,  14  Beav.  72  ;  Macdonald  v.  Irvine,  8  Ch.  D. 
101,  C.  A. ;  Re  Baton,  Daines  v.  Eaton,  1894,  W.  N.  95 ;  and  neither  a 
direction  for  payment  of  rents  to  the  tenant  for  life  nor  the  giving  of  ii, 
poWer  of  distress  to  deferred  aimuitants  is  sufficient  to  exclude  the  rule : 
Be  Oame,  0.  v.  Young,  [1897]  1  Ch.  881 ;  Form  6,  sup.  p.  1613 ;  nor  a 
direction  that  property  "  not  actually  producing  income  "  shall  not  be 
treated  as  entitling  any  one  to  the  receipt  of  income :  Re  Hubbuck,  Hart  v. 
Stone,  [1896]  1  Ch.  754,  C.  A. ;  sup.  Form  9,  p.  1615 ;  Re  Lewes,  [1907]- 

2  Ch.  296. 

Even  where  it  applies,  the  Court  is  not  bound  to  sell  if  prejudicial : 
Craig  v.  Wheeler,  8  W.  R.  172  ;  29  L.  J.  Ch.  374 ;  and  exors  may  exercise 
a  reasonable  discretion  as  to  the  time  for  conversion :  Marsden  v.  Kent, 
6  Ch.  D.  598,  C.  A. ;  Be  Chapman,  Cocks  v.  C,  [1896]  2  Ch.  763,  C.  A. 

If  an  annuity  for  years  forms  part  of  the  residue,  till  sold  it  should  be 
invested  and  treated  as  residue :  CraiwZeyv.  C,  7  Sim.  427  ;  BeWhitdiead, 
Peacock  v.  Lewis,  [1894]  1  Ch.  678  ;  but  where  part  of  the  residue  consisted 
of  annuities  and  life  policies  to  secure  the  principal,  they  were  kept  up, 
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and  the  surplus  annuities  paid  to  the  tenant  for  life :  Qkngall  v,  Barnard, 
6  Beav.  245. 

Shares  in  unlimited  cos.  should  in  like  manner  be  converted :  Orayburn  Shares  in 
V.  Glarkson,  3  Ch.  605 ;   Scidthorpe  v.  Tipper,  13  Eq.  232 ;   Anderson  v.  unlimited 
Bead,  22  W.  R.  627  ;   unless  there  is  an  absolute  discretion  to  postpone  companies, 
conversion :  Be  Norrington,  Brindley  v.  Partridge,  13  Ch.  D.  654,  C.  A. 

Where  the  exors  have  power  to  postpone  conversion,  or  it  is  more  for  Postpone- 
the  benefit  of  all  parties,  the  securities  are  not  converted ;  but  their  value  ment  of  con- 
at  the  death  is  ascertained,  and  interest  at  £3  per  cent,  on  the  amount  paid  version, 
to  the  tenant  for  life :  Be  Llewellyn,  29  Beav.  171 ;  Bowlls  v.  Bebb,  [1900] 
2Ch.  107;  eistt^.p.  1107. 

This  may  be  done  under  the  direction  of  the  Court,  though  not  authorized 
by  the  will :  Oibson  v.  Bott,  7  Ves.  89  ;  Meyer  v.  Simonsen,  5  D.  &  S.  726. 

Where  the  exors  have  properly  postponed  conversion  under  a  dis- 
cretionary power,  £4  p.  c.  per  ann.  formerly,  and  now  £3  p.  c,  on  the  value 
is  allowed  to  the  tenant  for  life :  Brown  v.  Gellatly,  2  Ch.  751 ;  Wentworth 
V.  W.,  [1900]  A.  C.  163,  P.  C. ;  and  see  Wyman  v.  Paterson,  [1900]  A,  C. 
271,  H.  L. ;  Bowlls  v.  Bebh,  [1900]  2  Ch.  107,  C.  A. ;  Be  Woods,  [1904] 
2  Ch.  4  ;  Be  Chaytor,  [1905]  1  Ch.  234 ;  Be  Davy,  [1908]  1  Ch.  61 ;  but  this 
does  not  apply  where  the  trust  is  to  convert  "  immediately,  or  so  soon  after 
my  decease  as  to  my  trustees  may  seem  fit "  :  Sculthorpe  v.  Tipper,  13  Eq. 
232 ;  nor  where  the  trust  is  in  their  absolute  discretion  to  convert : 
Anderson  v.  Bead,  22  W.  R.  527  ;  v.  inf.  p.  1618  ;  and  where  there  was  an 
immediate  trust  for  conversion,  with  no  power  of  postponement,  the 
tenant  for  life  was  held  entitled  to  the  income  until  the  actual  conversion, 
if  effected  without  undue  delay  :  Hope  v.  D'Hedouville,  [1893]  2  Ch.  361. 

In  cases,  on  the  other  hand,  in  which  conversion  has  been  improperly  Where 
postponed,  the  tenant  for  life  has  been  allowed  only  so  much  as  would  have  conversion 
been  received  as  dividends  if  the  securities  had  been  converted  at  the  end  improperly 
of  the  year  and  invested  in  Consols :  Dimes  v.  Scott,  4  Russ.  200 ;  Tickner  postponed. 
V.  Old,  18  Eq.  422 ;   Brovm  v.  Gellatly,  2  Ch.   759  ;   and  see  Porter  v. 
Baddeley,  5  Ch.  D.  542. 

Where  the  duty  to  convert  is  only  impUed,  and  by  mistake  the  property  Where  con- 
has  been  enjoyed  by  the  tenant  for  life  in  specie,  the  Court  may  allow  him  version  post^ 
interest  at  £4  p.  c.  per  ann.  on  the  value  taken  at  the  end  of  the  year :  poned  by 
Sutherland  v.  Cooke,  1  Col.  503  ;  Be  Lynch-Blosse,  [1899]  W.  K.  27,  v.  sup.  mistake, 
p.  1610,  where  interest  was  allowed  as  to  the  past  at  4  p.  c.  but  as  to  the 
future  at  3  p.  c. 

Where  trustees  of  a  will  refrained  from  converting  a  reversion  expectant  Exercise  . 
on  the  decease  of  the  person  who  was  tenant  for  life  under  the  will,  and  of  discretion, 
never  in  fact  exercised  any  discretion  in  the  matter  in  the  management  of 
the  trust  estate,  the  fund  was  apportioned  between  the  represves  of  the 
tenant  for  life  and  the  remaindermen  according  to  the  principle  of  Be 
Earl  of  Chesterfield's  Trusts  (inf.  p.  1622),  on  the  footing  of  a  conversion  at 
the  death :  Bowlls  v.  Bebb,  [1900]  2  Ch.  107,  C.  A. 

Where  the  trustees,  in  the  exercise  of  an  absolute  discretion,  carry  on  a 
business,  the  profits  will  belong  to  the  tenant  for  lite :  Be  Crowther,  Midgley 
V.  C,  [1895]  2  Ch.  66.  In  Be  Smith,  Arnold  v.  S.,  [1896]  1  Ch.  171,  the 
discretion  not  being  absolute,  the  Court  authorized  the  carrying  on  of  the 
business  for  two  years. 

Though  a  sale  was  to  be  with  the  son's  approval,  he  could  not,  as  sole 
trustee,  postpone  it  to  his  sister's  prejudice :  Lord  v.  Wighttoiek,  4  D.  M.  & 
G.  803 ;  and  the  rights  of  the  parties  are  not  to  be  afieoted  by  delay  in 
conversion,  though  authorized :  Qreisley  v.  E.  Chesterfield,  13  Beav.  288  ; 
Allhusen  v.  Whittell,  4  Bq.  295  ;  Minors  v.  Battison,  1  App.  Ca.  428  ;  Be 
Earl  of  Chesterfield's  Trusts,  24  Ch.  D.  643 ;  Be  Charwelhr,  C.  v.  Bromi, 
26  Ch.  D.  42,  C.  A. 

If  trustees  decline  to  exercise  a  discretion,  the  Court  pursues  its  own  rules : 
Jones  V.  J.,5  Ha.  464. 

Where  ships  were  left  to  trustees  in  trust  to  sell  at  such  times  as  the 
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trustees  should  judge  expedient,  "  but  not  without  the  consent  of  my  said 
wife,"  they  could  not  be  sold  against  her  wish,  but  liberty  was  given  to 
apply  in  Chambers  for  a  sale :  King-Sampson  v.  K.,  1866,  W.  N.  78. 
The  tenant  for  life  is  entitled  to  the  whole  income  arising  as  follows : — 

1.  From  wasting  securities  which  the  testator  directed  to  be  enjoyed  in 
specie :  Howe  v.  Ld.  Dartmouth,  7  Ves.  149 ;  Alcock  v.  Sloper,  and  other 
cases,  swp, 

2.  Prom  such  investments  as  the  Court  authorizes:  Caldecott  v.  C, 
1  Y.  &  C.  C.  324. 

3.  From  investments  which,  though  such  as  in  general  should  be  con- 
verted, are  specially  authorized  by  the  will :  Brovm  v.  Oellatly,  2  Ch.  751 ; 
Lambert  v.  L.,  16  Eq.  320,  where  the  tenant  for  life  was  held  entitled  to  the 
profits  from  carrying  on  the  testator's  trade :  Be  Chancellor,  C.  v.  Brown, 
26  Ch.  D.  42,  0.  A.,  Form  8,  sup.  p.  1615 ;  where  the  testator  directed 
that  the  profits  of  his  personal  estate,  until  conversion,  should  be  treated 
as  income,  and  the  tenant  for  lite  was  held  entitled  to  the  profits  of  his 
business  reasonably  carried  on  with  a  view  to  its  sale  as  a  going  concern, 
and  see  Be  Ohaytor,  [1905]  1  Ch.  234 ;  Be  Elford,  [1910]  1  Ch.  814. 

4.  From  investments  not  authorized  where  there  is  no  conversion  and 
where  the  executors  have  power  to  retain.  Be  Sheldon,  39  Ch.  D.  50 ;  Be 
Thomas  [1891]  3  Ch.  482  ;  Be  Wilson,  [1907]  1  Ch.  394 ;  Be  Bates,  [1907] 
1  Ch.  22.  Whether  any  distinction  should  be  drawn  between  permanent 
and  wasting  securities  quaere,  see  Be  Nicholson,  [1909]  2  Ch.  Ill ;  Be  Bates, 
sup. ;  Be  Wilson,  [1907]  1  Ch.  at  p.  397 ;  Gray  v.  Sigger,  15  Ch.  D.  at 
p.  77  ;  but  see  Porter  v.  Baddeley,  5  Ch.  I).  642 ;  Be  Llewellyn,  29  Beav. 
171. 

5.  From  property  directed  not  to  be  converted  until  a  specified  time, 
until  that  time  arrives :  Green  v.  Britten,  1  D.  J.  &  S.  649. 

6.  From  property  to  be  converted  at  a  specified  time,  during  the  period 
necessarily  intervening  between  that  time  and  the  actual  conversion : 
Hope  V.  D'Hedouville,  [1893]  2  Ch.  361. 

Where  trustees  without  authority  lent  money  at  5  p.  c,  the  tenant  for 
life  was  entitled  to  the  whole :  Stroud  v.  Owyer,  28  Beav.  130. 

Where  there  is  an  express  trust  for  conversion  into  money  and  invest- 
ment in  specified  securities,  the  tenant  for  fife  is  entitled  from  the  testator's 
death  to  the  income  of  all  such  parts  of  the  estate  as  are  invested  in  accord- 
ance with  such  trust,  and  as  to  those  which  have  to  be  converted,  from 
the  time  of  conversion,  or  the  end  of  a  year,  whichever  happens  first : 
Gibson  v.  Bott,  7  Ves.  89  ;  Angerstein  v.  Martin,  Heioitt  v.  Morris,  T.  &  R. 
232,  241 ;  La  Terriere  v.  Bulmer,  2  Sim.  18  ;  Vickers  v.  Scott,  3  My.  &  K. 
500 ;  Douglas  v.  Oongreve,  1  Keen,  410 ;  Taylor  v.  Clark,  1  Ha.  161 ; 
Macpherson  v.  M.,  1  Maoq.  243 ;  16  Jur.  847  ;  Allhusen  v.  Whittdl,  4 
Eq.  295. 

As  to  the  income  of  what  is  unconverted  within  the  year,  the  tenant  for 
life  has  been  held  entitled,  as  from  the  death,  to  so  much  as  it  would  have 
produced  i£  invested  in  Consols  at  the  end  of  the  year :  Dimes  v.  Scott, 
4  Euss.  200 ;  Taylor  v.  Clark,  1  Ha.  161 ;  Broum  v.  Gellatly,  2  Ch.  751 ; 
Anderson  v.  Bead,  22  W.  B.  527  ;  Morgan  v.  M.,  14  Beav.  72,  89. 

The  investment  in  authorized  securities  has  in  some  oases  been  treated 
as  made  at  the  testator's  death :  Hume  v.  Bichardson,  4  D.  F.  &  J.  293  ; 
Theobald,  560. 

In  re  Woods,  [1904]  2  Ch.  4,  it  was  said  that  the  true  principle  was  that 
where  there  was  an  immediate  trust  for  sale  the  notional  conversion  took 
place  as  from  the  testator's  death  ;  where  there  was  no  such  trust  then 
as  from  a  year  from  the  death  :  see  also  Be  Chaytor,  [1905]  1  Ch.  233. 

In  Anderson  v.  Bead,  sup.,  the  rule  was  applied  in  the  case  of  a  specific 
legacy  of  shares  given  to  trustees  "  upon  trust  to  convert  the  same  at  their 
absolute  discretion." 

Where,  instead  of  complying  with  a  trust  for  conversion,  the  value  is 
ascertained,  and  interest  on  the  amount  paid,  it  runs  from  the  death : 
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Gibson  v.  Bott,  7  Ves.  89 ;  Be  Llewellyn,  29  Beav.  174,  et  sup.,  p.  1617  ; 
Brovm  v.  Gellath/,  L.  R.  2  Ch.  758. 

Where  a  trust  for  oonversion  of  wasting  property  is  not  expressed,  but 
implied  from  there  being  estates  in  succession,  the  interest  runs  from  the 
death :  Feams  v.  Young,  9  Ves.  649  ;  Meyer  v.  Simonsen,  5  D.  &  S.  723  ; 
but  see  Lord  v.  WigUvnck,  4  D.  M.  &  G.  803,  813. 

But  in  some  of  the  older  cases  income  from  the  unconverted  part  was 
given  only  from  a  year  after  the  death :  Sitwell  v.  Bernard,  6  Ves.  520  ; 
Vichers  v.  Scott,  3  My.  &  K.  500 ;  Tucker  v.  Boswell,  5  Beav.  607  ;  Taylor  v. 
Hihhert,  Griffith  v.  Morgan,  1  Jao.  &  W.  308, 311,  n. 

In  Entwistle  v.  Marhland,  6  Ves.  528,  n.,  interest  was  given  to  the  second 
tenant  for  life  from  the  death  of  the  first,  the  fund  not  having  been  invested 
in  his  life. 

In  Stuart  v.  Bruere,  6  Ves.  529,  n.,  interest  was  given  from  the  decree, 
which  was  within  a  year  of  the  testator's  death. 

The  income  of  legacies  not  paid  till  the  end  of  the  year  is  part  of  the 
residue  :  Amphlett  v.  Parke,  1  Sim.  275  ;  4  Russ.  75. 

As  to  the  case  where  the  residue  includes  securities  which  produce  less 
than  the  interest  on  their  value  and  others  which  produce  more,  see 
Wentworth  v.  W.,  [1900]  A.  C.  163,  172 ;   Theobald,  660. 

Where  there  is  an  express  trust  for  conversion,  a  power  to  the  trustees  Express  trust 
to  retain  existing  investments  and  a  gift  of  income  to  the  tenant  for  life  for  conver- 
wUl  not  operate  to  give  the  tenant  for  life  the  whole  income  of  unauthorized  sion  with 
investments  whether  permanent  or  wasting,  and  he  will  only  be  entitled  power  to 
to  interest  at  3  p.  c.  on  the  value  of  such  investments  as  at  testator's  death,  postpone. 
Be  Chaytor,  [1905]  1  Ch.  233,  and  see  Be  Wilson,  [1907]  1  Ch.  394. 

Where  there  is  no  express  trust  for  conversion  and  a  power  to  retain,  No  express 
then  a  gift  of  income  to  the  tenant  for  lite  will  carry  the  whole  income,  trust  for  con- 
whether  the  investments  are  permanent  or  wasting :  Be  Nicholson,  [1909]  version  but 
2  Ch.  Ill ;  Be  Bates,  [1907]  1  Ch.  22 ;  Be  Wilson,  [1907]  1  Ch.  397  ;  Be  po^er  to 
Thomas,  [1891]  3  Ch.  482.  '^''*^"'- 

As  regards  real  estate,  the  tenant  for  hf e  is  entitled  to  the  whole  of  the  Income  of 
rents  until  sale :    Tates  v.  Yates,  28  Beav.  637  ;   Be  Searle,  [1900]  2  Ch.  real  estate. 
829  ;  Be  Damley,  [1907]  1  Ch.  159  ;  and  that  the  tenant  for  life  is  entitled 
to  the  income  of  real  estate  forming  part  of  a  mixed  fund :  see  Be  Oliver, 
[1908]  2  Ch.  74. 

As  to  income  of  leaseholds  which  testator  neglected  to  renew  in  time,  see  Leaseholds 
Pinfold  V.  Shillingford,  25  W.  R.  425. 

If  the  property  consists  of  a  business  which  is  sold  to  one  of  the  trustees,  Business, 
and  the  sale  is  set  aside,  the  tenant  for  life  will  (semile)  be  entitled  to  the 
profits  as  income :   Be  Norrington,  Brindley  v.  Partridge,  13  Ch.  D.  664, 
C.  A. ;  but  see  Be  Hill,  50  L.  J.  Ch.  561 ;  45  L.  T.  126. 

As  to  what  words  give  the  trustees  discretion  to  postpone  conversion  Discretion, 
see  Minors  v.  Battison,  1  App.  Ca.  428  ;  and  that  trustees  are  not  bound 
to  convert  within  the  year,  even  though  the  property  is  shares  in  an 
unlimited  cc,  see  Be  Norrington,  Brindley  v.  Partridge,  13  Ch.  D.  654, 
CA, 

In  Scholefield  v.  Bedfem,  2  Dr.  &  S.  173,  under  a  will  giving  direction  as 
to  time  for  sale,  the  tenant  for  life  took  the  whole  actual  income  of  the 
estate,  whether  converted  or  not ;  and  see  Miller  v.  M.,  13  Eq.  263 
(royalties  from  an  open  brickfield). 

Inquiries  will  be  directed  as  to  how  much  of  the  funds  has  arisen  from 
interest  and  how  much  from  capital,  in  order  to  determine  between  the 
tenant  for  life  and  remainderman :  Form  1,  swp.  p.  1610 ;  and  see  Feams 
v.  Young,  9  Ves.  552  ;  Adair  v.  Shaw,  1  Sc.  &  L.  277. 

RESIDUE — COEPTJS  AND  INCOME. 

The  residue  is  what  remains  after  paying  debts  and  legacies  and  the  What  is 
expenses  of  executing  the  will :  Tretheuy  v.  Helyar,  4  Ch.  P.  53 ;  Shuitleworih  residue. 
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V.  Howarth,  C.  &  Ph.  228  ;  Massy  v.  Odhan,  23  L.  R.  Ir.  518  ;  and  so  costs 
should  be  discharged  before  payment  of  income :  Allhusen  v.  Whittell, 
4  Eq.  295  ;  if  sums  are  set  apart  to  meet  legacies  on  a  contingency,  or  a 
conditional  annuity,  then  (as  a  matter  of  convenience  rather  than  of 
principle :  see  Re  Whitehead,  Peacock  v.  Lucas,  [1894]  1  Ch.  678)  the  in- 
come until  the  contingency  happens  or  the  condition  requires  fulfilment  is 
treated  as  part  of  the  income  of  residue,  and  payable  to  the  tenant  for 
life  :  Allhusen  v.  Whittell,  sup. ;  Crawley  y.  C.,1  Sim.  427  ;  Shuttleicorih 
V.  Howarth,  sup. ;  Re  Whitehead,  Peacock  v.  Lucas,  sup. ;  following 
Cranley  v.  Dixon,  23  Beav.  512 ;  but  where  a  fund  is  set  apart  to  answer 
legacies  payable  in  future,  the  interim  income  is  in  the  nature  of  a  termin- 
able annuity  to  be  treated  as  capital  and  invested,  the  dividends  only  being 
paid  to  the  tenant  for  life :  Crawley  v.  C,  7  Sim.  427  ;  Re  Whitehead, 
Peacock  v.  Lucas,  [1894]  1  Ch.  678.  Interest  and  accumulations  after 
twenty-one  years,  and  till  the  time  of  payment,  form  part  of  the  capital 
of  residue :  Shuttleworth  v.  Howarth,  sup.  (and  the  tenant  for  life  of  the 
residue  receives  only  the  income  of  the  investment  thereof :  Re  Pope, 
Sharp  V.  Marshall,  [1901]  1  Ch.  64,  disapproving  Re  Phillips,  49  L.  J.  Ch. 
198,  sed  qu.) ;  or  go  to  the  person  next  entitled :  Trickey  v.  T.,  3  My.  &  K. 
565. 

In  Oreisley  v.  E.  Chesterfield,  13  Beav.  288,  the  devisee  for  lite  of  realty 
to  be  sold  to  pay  debts  was  held  entitled  to  have  the  first  year's  interest  on 
the  debts  paid  out  of  the  corpus. 

In  Allhusen  v.  Whittell,  4  Eq.  295,  Form  2,  sup.  p.  1611,  the  tenant  for 
life  of  residue  was  only  entitled  to  the  income  after  keeping  down  the  interest 
on  debts  as  from  the  death :  but  Oreisley  v.  E.  Chesterfield  was  not  cited ; 
and  see  Barnes  v.  Bond,  32  Beav.  653. 

In  Marshall  v.  Crowther,  2  Ch.  D.  199,  the  rule  in  Allhusen  v.  Whittell  was 
preferred.  It  was  followed  in  Lambert  v.  £.,  16  Eq.  320,  though  the  debts 
were  paid  before  the  end  of  the  year,  and  the  income  was  large  compared 
with  the  capital. 

Where  a  testator  had  covenanted  to  pay  an  annuity  which  his  personal 
estate  proved  insufficient  to  discharge,  the  tenant  for  life  of  his  real  estate, 
paying  the  annuity,  was  entitled,  in  respect  of  each  payment,  to  a  charge 
on  corpus,  but  had  to  keep  down  the  interest  on  the  amount  so  charged  : 
Re  Harrison,  Townson  v.  H.,  43  Ch.  D.  55  ;  and  as  to  principle  on  which 
payment  of  an  annuity  should  be  apportioned  as  between  capital  and  in- 
come, see  Re  Perkins,  [1907]  2  Ch.  596,  dissenting  from  Re  Bacon,  62 
L.  J.  Ch.  445,  and  Re  Henry,  [1907]  1  Ch.  30. 

And  where  the  estate  was  not  sufficient  to  keep  down  life  annuities,  but 
if  government  annuities  were  purchased  there  would  be  a  small  surplus,  the 
tenant  for  lite  was  held  not  to  be  entitled  to  have  such  annuities  purchased, 
but  the  income  was  directed  to  be  applied,  so  far  as  it  would  extend,  in 
paying  the  armuities,  the  deficiency  being  from  time  to  time  made  good  out 
of  capital :  Re  Orant,  Walker  v.  Martineau,  52  L.  J.  Ch.  552  ;  48  L.  T.  937  ; 
31  W.  R.  703. 

And  as  to  the  incidence  of  interest  on  legacies  remaining  unpaid  after  the 
year,  see  Massy  y.  Oahan,  23  L.  R.  Ir.  518,  sup. 

All  shares,  stocks,  and  secmrities,  though  not  of  a  perishable  or  wasting 
nature,  must  be  converted  unless  they  are  such  as  are  allowed  by  law  or 
the  general  rules  of  the  Court  (as  to  which,  v.  sup.  p.  1142  ;  Vol.  I.  p.  226) 
or  expressly  authorized  by  the  testator :  Thornton  y.  Ellis,  15  Beav.  193  ; 
Sowerby  y.  Clayton,  3  Ha.  430  ;  Caldecott  v.  C,  1  Y.  &  C.  C.  312  ;  Blann  v. 
BeU,  2  D.  M.  &  G.  776  ;  5  D.  &.  S  658  ;  Howe  v.  E.  Dartmouth,  7  Ves.  137  ; 
1  L.  0.  Eq.  68  ;  Rowlls  v.  Bebb,  [1900]  2  Ch.  107,  C.  A. 

In  re  Smith,  [1902]  2  Ch.  667,  a  power  to  retain  the  estate  in  its  present 
form  of  investment  justified  trustees  in  retaining  shares  in  a  reconstructed 
company  which  they  had  received  in  exchange  for  shares  in  the  old  company. 

Though  tenant  for  life  is  entitled  to  enjoy  in  specie,  turnpike  bonds,  being 
debts,  must  be  realized :  Holgate  v.  Jennings,  24  Beav.  623,  630. 
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If  any  part  is  invested  on  real  security,  an  inquiry  may  be  directed 
whether  it  will  be  for  the  benefit  of  the  parties  interested  to  call  it  in : 
Howe  V.  E.  Dartmouth,  7  Ves.  137. 

In  Barry  v.  Marriott,  2  D.  &  S.  491,  the  Court  would  not  allow  a  change 
of  investment  from  Consols  in  Court  to  mortgage  security ;  and  see  inquiry 
in  Morgan  v.  M.,  14  Beav.  92 ;  but  see  Lewin,  346  ;  and  now  see  the 
Trustee  Act,  1893,  and  O.  xxil,  17,  mp.  p.  1142  ;  Vol.  I.  p.  226. 

Dividends  were  ordered  to  be  paid  to  tenant  for  life,  and  on  proof  of  his  Payment 
death  to  a  second :  Re  Brent,  8  W.  R.  270 ;  but  this  is  contrary  to  the  of  income 
usual  practice :  v.  sup.  Vol.  I.  p.  225.  *°  *^°*"* 

The  Court,  in  construing  life  estates  and  bequests  of  personalty,  is  not    j     f'  °'^'" 
bound  by  rules  derived  from  tenure,  and  not  resting  on  intention,  nor  by 
rules  as  to  realty  :  Re  Wynch,  6  D.  M.  &  G.  188  ;  1  Sm.  &  G.  427  ;  Qoldney 
V.  Crabh,  19  Beav.  338. 

Tenant  for  lite  of  Bank  stock  is  not  entitled  to  a  bonus  unless  given  in 
the  shape  of  an  increased  dividend :  Clayton  v.  Gresham,  10  Ves.  288,  290 ; 
Barclay  v.  Wainewright,  14  Ves.  66  ;  Norris  v.  Harrison,  2  Mad.  279  ;  and 
formerly  the  tenant  for  life  only  got  so  much  of  the  dividends  as  would 
make  £3  10s.  p.  c,  unless  the  order  otherwise  directed :  see  Dale  v.  Hayes, 

2  Sm.  &  G.  vii. ;  but  by  Gen.  Ord.  August,  1861,  the  tenant  for  life  is  to 
have  the  whole  dividend  on  Bank  stock  in  Court,  unless  the  particular 
order  otherwise  provides  ;  and  see  Hooper  v.  Rossiter,  M'Cl.  527  ;  Matthews 
V.  Maude,  1  Russ.  &  M.  397. 

As  to  rights  of  tenant  for  life  and  remainderman  to  bonuses  on  shares,  Bonuses, 
see  Ward  v.  Combe,  7  Sim.  634 ;   Hollis  v.  Allan,  14  W.  R.  980 ;   12  Jur.  royalties,  etc. 
N.  S.  638 ;   on  lite  policies,  Courtney  v.  Ferrers,  1  Sim.  137  ;   to  royalties 
from  open  brickfields.  Miller  v.  M.,  13  Eq.  263  ;    and  in  respect  to  an 
additional  sum  charged  on  a  repayment  before  the  contract  time.  Re 
Searancke,  74  L.  T.  339. 

A  bonus  arising  from  the  profits  of  the  half  year  {Plumbe  v.  Neild,  8 
W.  R.  337  ;  29  L.  J.  Ch.  618  ;  6  Jur.  N.  S.  529),  or  a  special  dividend  from 
a  quinquennial  division  of  surplus  profits  {Re  Hopkins,  18  Eq.  696),  is 
income.  But  not  profits  which  by  the  articles  of  partnership  were  not 
divisible :  Straker  v.  Wilson,  6  Ch.  503  ;  and  see  Ibbotson  v.  Elam,  1  Eq. 
188  ;  Brovme  v.  Collins,  12  Eq.  586. 

As  to  the  right  of  remainderman  to  arrears  of  debenture  interest  paid 
out  of  earnings  of  the  company  which  accrued  after  the  tenant  for  life's 
death,  see  Re  Taylor's  Trusts,  [1905]  1  Ch.  734. 

Where  the  oo.  has  power  to  determine  whether  profits  shall  be  treated  as  Profits, 
income  or  capital,  the  interest  of  the  tenant  for  hfe  depends  on  the  decision 
of  the  00. :  Re  Bouch,  B.  v.  Sproule,  12  App.  Ca.  385  ;  Re  Malam,  [1894] 

3  Ch.  578  ;  Lewin,  876,  877 ;  secus,  where  there  is  no  such  power :  Re 
Bouch,  sup.,  at  pp.  397, 401 ;  Irving  v.  Houston,  4  Paton,  Sc.  App.  521. 

The  mere  fact  that  the  profit  is  carried  to  a  reserve  fund  is  not  sufficient 
to  stamp  it  as  capital :  Re  Alsbury,  Sugden  v.  A.,  45  Ch.  D.  237  ;  and  see 
Lubbock  V.  British  Bank  of  S.  Africa,  [1892]  2  Ch.  198 ;  Foster  v.  New 
Trinidad,  &c.  Co.,  [1901]  1  Ch.  208. 

In  Re  Northage,  60  L.  J.  Ch.  488  ;  64  L.  T.  625,  a  declaration  of  bonus 
dividend,  and  issue  of  shares,  were  regarded  as  separate  transactions,  and 
the  tenant  for  life  was  entitled  to  the  dividend. 

And  as  to  the  question  when  undrawn  profits  can  be  treated  as  capital, 
see  Re  Bridgewater  Navig.  Co.,  [1891]  2  Ch.  317,  C.  A. 

A  new  allotment  of  shares  is  in  general  capital,  not  income  :  Re  Barton^  New  aUot- 
5  Eq.  238  ;  Re  Bromley,  Sanders  v.  B.,  55  L.  T.  145  ;  secw,  if  issued  by  way  ment  of 
of  distribution  of  profits :  Re  Malam,  [1894]  3  Ch.  578.  shares. 

Gofets  of  sanitary  works  under  the  Public  Health  (London)  Act,  1891,  Capital 
upon  leasehold  houses  forming  part  of  the  residue  are  payable  out  of  charges, 
capital :  Re  Lever,  Cordwell  v.  L.,  [1897]  1  Ch.  32  ;  and  so  as  to  drainage 
expenses  on  freeholds  under  the  Public  Health  Act,  1848 ;   Re  Barney, 
Harrison  v.  B.,  [1894]  3  Ch.  562. 
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The  Court  will  go  back  and  look  into  the  admon  of  the  personalty  for  the 
purpose  of  deciding  equities  between  tenant  for  life  and  remainderman : 
Shore  v.  8.,  4  Drew.  219,  501. 

The  value  of  a  ooUiery  which  was  worked  out,  instead  of  being  sold  at 
the  end  of  the  year,  was  taken  at  the  aggregate  amount  of  the  actual 
annual  profits,  treated  as  deferred  payments :  Lord  v.  Wighttuich,  4  D.  M. 
&  G.  803,  sup.  p.  1414,  and  see  Thureby  v.  T.,  19  Eq.  395.  Profits  were 
treated  as  not  arising  under  a  trust  before  the  capital  duly  belonged  to  the 
trust :  4  D.  M.  &  G.  810. 

In  Wright  v.  Lamlert  (6  Ch.  D.  649),  the  interest  of  a  devisee  for  life  of 
reversionary  interests,  who  died  before  they  fell  in,  was  calculated  at  their 
value  at  a  year  from  testator's  death,  on  the  assumption  that  they  would 
fall  in  when  they  actually  did,  with '4  p.  o.  on  that  amount  from  the  death 
(following  Wilkinson  v.  Duncan,  23  Beav.  469  ;  see  orders,  lb.  473,  n., 
1857,  B.  1011). 

But  in  the  most  recent  cases  the  method  adopted  has  been  to  calculate 
what  sum  put  out  at  interest  (formerly  calculated  at  4  p.  c,  but  now  at 
3  p.  c.  per  ann. :  see  Re  Ooodenough,  Marland  v.  Williams,  [1895]  2  Ch. 
537)  on  the  day  of  the  testator's  death,  and  accumulating  at  compound 
interest  at  that  rate,  with  yearly  rests,  and  deducting  income  tax,  would, 
vfith.  the  accumulations  of  interest,  amount  on  the  day  when  the  reversion 
falls  in  or  is  realized  to  the  sum  actually  received ;  and  the  sum  so  calculated 
represents  corpus,  and  the  rest  is  income :  Re  Earl  of  Chesterfield's  Trusts, 
24  Ch.  D.  643  ;  Beavan  v.  B.,  24  Ch.  D.  649,  n. ;  Be  Hobson,  Walker  v. 
Appach,  55  L.  J.  Ch.  422  ;  53  L.  T.  627  ;  34  W.  B.  70 ;  Rowlls  v.  Bebb, 
[1900]  2  Ch.  107,  C.  A. ;  and  see  Re  Flower,  Matheson  v.  Goodwyn,  62  L.  T. 
217  (reversed  on  appeal  on  point  of  construction,  1890,  W.  N.  152 ;  63 
L.  T.  201) ;  Re  Oodden,  Teague  v.  Fox,  [1893]  1  Ch.  292  (applying  the  same 
principle  to  proceeds  of  working,  previously  to  foreclosure,  a  coUiery  of 
which  the  testator  was  mortgagee  in  possession).    , 

And  the  same  principle  was  applied  in  the  case  of  a  circus  which  had  been 
taken  on  lease  by  a  testator,  and,  being  unsaleable,  was  retained  and  carried 
on  at  an  annual  loss  by  the  trustees  of  his  will  after  the  time  indicated  by 
him  for  conversion  of  his  residuary  estate :  Be  Hengler,  Frowde  v.  H.,  [1893] 
1  Ch.  586, 589  (where  form  of  order  is  given  adapted  to  meet  the  alternatives 
of  annual  loss  or  profit) ;  but  the  principle  is  inapplicable  where  a  fund 
bequeathed  by  the  will  is  directed  to  fall  into  residue :  Piggott  v.  P.,  [1893] 
W.  N.  115  ;  Re  Flower,  Matheson  v.  Goodwyn,  63  L.  T.  201. 

Where  a  bond  debt  could  not  be  realized  for  some  years,  and  then  only 
in  part,  the  tenant  for  life  took  £4  p.  c.  on  its  value  a  year  from  the  death  : 
Turner  v.  Newport,  2  Ph.  14 ;  14  Sim.  32 ;  and  a  similar  principle  was 
adopted  in  Cox  v.  O.,  8  Eq.  343  ;  and  Maclaren  v.  Stainton,  11  Eq.  382  ; 
and  see  Ackroyd  v.  A.,  18  Eq.  313  ;  and  in  Re  Duke  of  Cleveland's  Estate, 
Hay  V.  Wolmer,  [1895]  2  Ch.  542 ;  interest,  however,  being  at  £3  p.  c. ;  and 
see  Lewin,  341,  342.  But  according  to  Re  Grabowski,  6  Eq.  12,  the  whole 
sum  recovered  is  to  be  treated  as  capital  till  the  whole  capital  is  received ; 
and  see  Innes  v.  Mitchell,  2  Ph.  346,  sup.  p.  1579  ;  Fletcher  v.  Stevenson, 
3  Ha.  360,  371.  In  Wilcochs  v.  Butcher,  16  Sim.  366,  the  tenant  for  life 
was  allowed  interest  at  £4  p.  o.  upon  arrears  of  income. 

Where  money  has  been  properly  invested  on  mortgage,  which  on  ultimate 
realization  proves  insufficient  to  pay  the  principal  and  interest,  the  sum 
realized  ought  to  be  apportioned  between  the  tenant  for  life  and  the 
remainderman  in  the  proportion  which  the  amount  due  for  arrears  of 
interest  bears  to  the  amount  due  in  respect  of  the  capital  debt :  Re 
Atkinson,  [1904]  2  Ch.  160 ;  following  Re  Alston,  [1901]  2  Ch.  584  ;  and 
Re  Moore,  54  L.  J.  Ch.  43  ;  and  overruling  Re  Foster,  45  Ch.  D.  629  ;  and 
Re  Phillimore,  [1903]  1  Ch.  942.  As  to  the  realization  at  a  loss  of  unau- 
thorized investments,  see  Re  Bird,  [1901]  1  Ch.  916. 

Where  a  testator  enters  into  and  remains  in  receipt  of  the  rents  of 
mortgaged  properties  up  to  bis  death,  and  his  trustees  continue  in  such 
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receipt,  and  the  securities  in  each  case  are  deficient,  each  instalment  of 
rent  received  since  the  testator's  death  from  each  mortgaged  property 
ought  to  be  applied  in  satisfaction  of  the  arrears  of  interest  due  in  respect 
of  the  mortgage  at  the  testator's  death,  and  then  the  balance  ought  to  be 
distributed  as  income  up  to  but  not  exceeding  the  interest  accrued  since 
the  testator's  death  on  the  mortgage  and  any  excess  applied  as  capital : 
Be  Cooks,  Cooks  v.  BayUy,  [1911]  1  Ch.  171. 

Though  it  was  held  conversion  was  intended,  the  Court  would  not  make  Over-pay- 
the  tenant  for  life  account  for  the  previous  income  received  in  specie,  as  ment:  recoup- 
no  case  was  made  on  the  pleadings :   Lichfield  v.  Baker,  2  Beav.  481  ;  J"^^. '  ^^' 
except  what  was  received  after  proving  the  will :   Iv.,  488,  n. ;   13  Beav.  "' 

446  ;  and  so  where  no  special  charge  in  the  bill,  or  direction  in  the  decree : 
Morgan  v.  Jf.,  13  Beav.  441  ;  and  see  Mehrtens  v.  Andrews,  3  Beav.  72. 

A  tenant  for  life,  who  had  suggested  the  propriety  of  converting,  was 
not,  after  thirty  years,  liable  to  refund,  though  the  exors  were  made  liable 
for  the  difference :  BaU  v.  Hooper,  5  D.  M.  &  G.  338  ;  and  see  Sutherland 
V.  Cooke,  1  Col:  503  ;  HilUard  v.  Fulford,  4  Ch.  D.  389. 

Exors  making  good  over-payments  to  tenant  for  life  had  to  pay  interest : 
Mackenzie  v.  Taylor,  7  Beav.  467  ;  and  exors  allowing  a  tenant  for  life  to 
enjoy  in  specie  leaseholds  which  had  since  expired  were  liable  for  their 
value,  having  regard  to  the  actual  receipts,  the  title,  though  bad,  not  having 
been  impeached :  Mehrtens  v.  Andrews,  3  Beav.  72.  Trustees  made  liable 
for  overpaying  the  tenant  for  lite  were  allowed  an  inquiry  in  the  same 
suit  with  a  view  to  recover  against  hia  assets :  Hood  v.  Clapham,  19  Beav. 
90. 

Tenant  for  life  is  entitled  to  be  recouped  out  of  capital  succession  duty 
paid  by  him  :  Cuddon  v.  C,  4  Ch.  D.  583  ;  but  not  out  of  the  corpus  of  the 
realty  interest  on  debts  kept  down  by  him  :  Shore  v.  S.,4c  Drew.  501. 

As  to  lien  of  tenant  for  life  for,  or  right  to  be  recouped  calls  on  shares,  or 
premiums  on  policies,  v.  sup.  p.  1557. 

A  direction  to  pay  calls  on  shares  out  of  income  did  not  apply  to  new 
shares  allotted  after  the  death :  Bevan  v.  Walerhouse,  3  Ch.  D.  752  ;  and 
as  to  income  of  specific  bequests,  v.  sup.  p.  1555. 

Where  premiums  on  a  life  policy  and  interest  on  a  mortgage  of  the  policy 
were  paid  out  of  income,  it  was  held  that  the  amount  of  income  so  expended 
ought  to  be  recouped  to  the  tenant  for  life  with  interest  out  of  the  property 
preserved,  the  balance  being  apportioned  according  to  the  principle  of  In  re 
E.  of  Chesterfield's  Trusts ;  Be  Morley,  M.  v.  Haig,  [1895]  2  Ch.  738  (but 
qucBre  whether  allowance  ought  not  to  have  been  made  in  respect  of  the 
diminution  of  income  from  time  to  time  necessitated  by  payments  out  of 
capital). 


(     1624     )  [chap.  xlV< 


CHAPTER  XLV. 

SETTLEMENT. 


Section  I. — Establishing,  Avoiding,  and  Rectifying 

Settlements. 

(l.)  enforcing  ageeement  for  a  settlement. 

1.  Enforcing  against  the  Father's  Representatives  his  Agreement 

prior  to  and  in  Consideration  of  the  Marriage  to  settle  Property 
on  his  Daughter. 

"  Declare  that  the  letters  of  A.  {the  late  father  of  the  Pit)  amount 
to  and  constitute  a  contract  by  Mm  for  valuable  consideration  to 
settle  the  whole  of  the  property  of  which  he  died  seised  or  possessed 
upon  the  Pit  and  her  children  in  strict  settlement,  subject  to  the 
payment  of  the  debts  of  any  creditors  of  the  said  A.,  and  of  his 
funeral  and  testamentary  expenses." — Inquiry  as  to  the  particulars 
of  the  property,  and  order  that  a  proper  settlement  thereof,  be 
executed  with  the  approbation  of  the  Judge ;  and  the  Defts,  other 
than  the  infant  children  of  the  Pit,  and  all  other  necessary  parties 
(if  any)  to  join  therein ; — "  And  the  Deft  C.  {Pit's  husband)  by  his 
coimsel  at  bar  ofiering  to  settle  the  sum  of  £ —  upon  the  Pit  and 
her  children ;  It  is  ordered  that  a  proper  deed  of  settlement  of  the 
sum  of  £ —  be  settled  &c.,  and  be  executed  by  the  Deft  C.  and  all 
other  necessary  parties  (if  any)  as  the  Judge  shall  direct."^ — Costs 
of  all  parties  to  be  taxed  and  paid  out  of  the  testator's  estate. — 
Coverdale  v.  Eastwood,  V.-C.  B.,  4=  Dec.  1872,  A.  3201 ;  S.  C,  15 
Eq.  122. 

2.  Enforcing  Parol  Agreement  by  a  Father  on  his  Daughter's 

Marriage  by  directing  an  assignment  of  the  Residence,  which 
had  been  occupied  by  the  Daughter  and  her  Husband  since  their 
Marriage. 

Declare  that  the  verbal  agreement  entered  into  by  U.,  the 
intestate  in  the  pleadings  named,  to  assign  the  leasehold  house  — 
to  the  Defts  K.  and  M.,  his  wife,  in  the  manner  alleged  in  the  (volun- 
tary answer)  of  the  said  Defts,  ought  to  be  specifically  performed  by 
a  proper  assignment  of  the  said  leasehold  house  and  premises,  free 
from  incumbrances,  and  that  the  said  leasehold  house  and  premises 
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form  no  part  of  the  intestate's  personal  estate ;  And  order  that  the 
Pit  T.  {the  admor)  on  or  before  &c.  pay  ofE  the  instalments  now  re- 
maining due  to  the  C.  B.  Building  Society  in  respect  of  the  said  house 
and  premises ;  and  it  is  ordered  that  all  proper  parties  do  join  in 
and  execute  a  proper  assignment  of  the  said  leasehold  house  and 
premises  to  the  said  Defts  K.  and  M.,  his  wife  ;  such  assignment  to 
be  settled  &c.,  in  case  the  parties  difier. — Pit,  out  of  the  intestate's 
residuary  personal  estate,  to  pay  Defts'  costs  of  action. — Pit  sub- 
mitting to  account,  usual  admon  accounts. — Vngley  v.  U.,  V.-C.  M., 
8  Nov.  1876,  B.  1916 ;  affirmed,  C.  A.  19  June,  1877,  B.  1184 ;  25 
W.  R.  39,  733 ;  4  Ch.  D.  73 ;  5  Ch.  D.  887. 


3.  Enforcing  Agreement  for  Settlement  of  a  Widow's  Property  on 
her  second  Marriage  against  the  Trustee  of  her  first  Marriage 
Settlement. 

"  Declare  that  the  agreement  for  a  settlement  dated  &c.  in  the 
pleadings  mentioned  ought  to  be  specifically  performed  &c.,  and 
adjudge  the  same  accordingly ;  And  order  that  a  proper  settle- 
ment, in  pursuance  of  such  agreement,  be  settled  by  the  Judge, 
and  executed  by  such  parties  thereto  as  the  Judge  shall  direct." 
— Reference  to  appoint  trustees  of  such  settlement. — Defl  M.  {the 
trustee  of  the  wife's  first  marriage  settlement)  to  pay  into  Court  the 
sum  of  £ — ,  the  proceeds  of  Indian  Railway  Stock  sold  out  by  him 
with  interest — "  And  it  is  ordered  that  the  Deft  M.  do  pay  to 
the  Deft  A.  {wife  of  Pit)  on  her  separate  receipt  £ — ,  being  the 
half-year's  interest,  less  income  tax,  due  on  the  —  day  of  ■ — ." 
Costs  of  Pit  and  Deft  A.  to  be  taxed  as  between  solr  and  client. 
[Add  Lodgment  and  Payment  Schedule.] — See  Michell  v.  Malings, 
V.-C.  H.,  11  July,  1877,  B.  2054. 


4.  Post-nuptial  Settlement — Avoidance  on  Bankruptcy — Wife  Pur- 
chaser in  good  faith  and  for  valuable  Consideration. 

Declare  that  the  post-nuptial  settlement  dated  &c.  in  the  plead- 
ings mentioned  is  valid,  except  so  far  as  the  value  of  the  property 
brought  into  settlement  by  the  said  N.  M.  P.  (a  bankrupt)  may  have 
exceeded  at  the  date  of  the  said  settlement  the  amount  due  to  the 
said  M.  P.,  his  wife,  in  respect  of  her  money  received  by  him  ;  And 
the  Pits  {the  late  and  present  trustees  of  the  bankrupt's  property)  by 
their  counsel  desiring  the  inquiry  hereinafter  directed,  Direct  follow- 
ing inquiry  at  the  Pits'  risk  as  to  costs  ;  ( — )  An  inquiry  what  was 
the  value  of  the  property  brought  by  the  said  N.  M.  P.  into  settle- 
ment under  the  said  post-nuptial  settlement  dated  &c. — Mackintosh 
v.  Pogose,  Stirling,  J.,  16  Jan.  1895,  B.  1478  ;   [1895]  1  Ch.  505. 
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NOTES. 
ENFOKCINQ  AGKEEMENT   TO   SETTLE. 

On  the  principle  that  a  man  will  be  bound  to  make  good  representations 
on  the  faith  of  which  another  has  been  induced  to  alter  his  position  or 
incur  liability — when  a  marriage  has  been  contracted  on  the  faith  of  a 
statement  of  intention  to  settle  property  upon  the  intended  wife,  the 
statement  wiU  be  treated  as  a  contract  capable  of  being  enforced,  and  a 
settlement  directed  in  accordance  therewith : — 

(a)  Against    the  father  or  his  represves  (subject    to  the  claims  of 

creditors) :    Coverdale  v.  Eastwood,  15  Eq.  121,  Form  1,  suj). 

p.  1624  ;  Laver  v.  Fielder,  32  Beav.  1 ;  Hammersley  v.  De  Bid, 

12  CI.  &  P.  45  ;  3  Beav.  469  ;  Keays  v.  Gilmore,  I.  E.  8  Eq.  290 ; 

22.  W.  R.  465  ;   and  the  father  will  not  be  allowed  to  defeat  a 

marriage  settlement  executed  on  the  faith  of  his  representations 

by  afterwards  exercising  a  power  to  the  prejudice  of  those 

interested  under  the  settlement :   Walfwd  v.  Oray,  13  W.  R.  366, 

761 ;  11  Jur.  N.  S.  473  ;  12  L.  T.  437. 

(6)  Against  the  husband  {Alt  v.  A.,  4  Giff.  1)  and  his  represves,  even 

where  the  letters  containing  the  alleged  agreement  had  been  lost : 

Gilchrist  v.  Herbert,  20  W.  R.  348  ;  26  L.  T.  381 ;  and  against  all 

who  claim  specified  land,  the  subject  of  a  written  contract,  as 

volunteers  under  the  husband :  Synge  v.  8.,  [1894]  1  Q.  B.  466, 

C.A. 

(c)  Against  the  trustee  of  a  previous  marriage  settlement  who  refused  to 

transfer  the  property :  Michell  v.  Malings,  Form  3,  sup.  p.  1625. 

In  the  case  of  a  wife's  reversionary  interest  in  real  estate,  the  husband's 

covenant,  with  her  assent,  that  it  shall  be  settled,  may  be  enforced  against 

her  heir-at-law  on  whom  it  has  descended :  Lee  v.  L.,  4  Ch.  D.  175,  Form  4, 

inf.  p.  1648  ;  Be  De  Bos,  Hardwiche  v.  Wihriot,  31  Ch.  D.  81. 

And  the  husband's  claim  under  an  ante-nuptial  contract  or  articles  is  not 
after  marriage,  the  wife  being  dead  s.  p.,  defeated  by  his  having  refused  to 
insure  his  lite,  or  to  execute  a  settlement  pursuant  to  the  agreement : 
Jeston  V.  Key,  6  Ch.  610. 

But  the  representation  must  be  distinct  and  without  reserve — not  mere 
general  professions :  Maunsell  v.  White,  4  H.  L.  C.  1039  ;  Moorhouse  v. 
Calvin,  15  Beav.  341 ;  McAshie  v.  M'Kay,  I.  R.  2  Eq.  447  ;  Dashwood  v. 
Jermyn,  12  Ch.  D.  776  ;  Be  Allen,  Hincks  v.  A.,  49  L.  J.  Ch.  553  ;  28  W.  R. 
533  ;  Be  Fickus,  [1900]  1  Ch.  331. 

— must  not  be  negatived  by  the  terms  of  a  settlement  executed  before 
the  marriage :  Loxley  v.  Heath,  1  D.  F.  &  J.  489 ;  27  Beav.  523  (unless 
there  be  sufficient  evidence  that  the  settlement  has  been  made  in  error) : 
Bold  V.  Hutchinson,  5  D.  M.  &  G.  558 ;  Be  Badcoch,  Kingdon  v.  Tagart, 
17  Ch.  D.  361. 

— must  not  have  been  waived :  Caton  v.  C,  L.  R.  2  H.  L.  127  ;  or 
superseded  by  a  subsequent  agreement  for  a  settlement :  Be  Badcock, 
Kingdon  v.  Tagart,  17  Ch.  D.  361. 

— and  the  marriage  must  be  shown  to  have  taken  place  on  the  faith  of 
the  representation :  Ooldicutt  v.  Townsend,  28  Beav.  445 ;  Jameson  v. 
Stein,  21  Beav.  5. 

And  a  mere  voluntary  statement  by  A.  that  he  intended,  during  his  life, 
to  make  an  allowance  to  B.,  and  to  leave  him  a  legacy  by  his  will  in  lieu 
thereof,  oarmot  be  converted  into  a  contract,  because  a  third  person  con- 
sents, on  the  strength  of  it,  to  allow  B.  to  marry  her  daughter :  Dashwood 
V.  Jermyn,  12  Ch.  D.  776. 

The  equity  to  have  such  representations  made  good  extends  to  the  issue 
of  the  marriage :  Walford  v.  Gray,  13  W.  R.  335,  761 ;  Prole  v.  Soady, 
2  Giff.  1 ;  Bancliffe  v.  Parhyns,  6  Dow,  149. 

Children,  both  legitimate  and  illegitimate,  of  a  widow  are  within  the 
actual  consideration  of  her  second  marriage,  and  her  covenant  to  convey 
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property  for  their  benefit  in  pursuance  of  an  agreement  with  her  intended 
husband  will  be  enforced  :  Newstead  v.  Searles,  1  Atk,  265 ;  West,  Ch.  287  ; 
Clarke  v.  Wright,  6  H.  &  N.  849  ;  Gale  v.  (?.,  6  Ch.  D.  144 ;  May,  Vol. 
Conv.  373. 

Whether  the  children  of  the  husband  by  a  former  marriage  were  within 
the  marriage  consideration  was  regarded  aa  doubtful :  see  Dart,  V.  &  P. 
926  ;  and  Ithell  v.  Beane,  1  Ves.  216  ;  but  it  has  been  held  that  they  are 
not :  Be  Cameron  and  Wells,  37  Ch.  D.  32,  C.  A. ;  Price  v.  Jenkins,  4 
Ch.  D.  483,  488,  treating  Newstead  v.  Searles  as  an  exception  which  ought 
not  to  be  extended ;  but  in  Mackie  v.  Herbertson,  9  App.  Ca.  (Sc.)  303  ; 
and  De  Mestre  v.  West,  [1891]  A.  C.  264  ;  60  L.  J.  P.  C.  66  ;  Newstead  v. 
Searles,  sup.,  has  been  explained,  on  the  ground  that  the  hmitations  in 
favour  of  the  children  of  the  second  marriage  could  not  be  effectual  unless 
effect  were  also  given  to  those  in  favour  of  the  children  of  the  former 
marriage. 

A  marriage  contract  will  not  be  carried  out  partially ;  and  accordingly 
effect  will  be  given  to  provisions  for  the  benefit  of  a  stranger :  Davenport  v. 
Bishopp,  2  Y.  &  C.  C.  451 ;  although  the  stranger  or  volunteer  could  not 
have  enforced  them  against  the  contracting  parties :  Colyear  v.  L,  Mus- 
grave,  2  Kee.  81. 

A  covenant  by  a  man  on  marriage  to  lay  out  money  in  land  to  be  settled 
on  the  wife  and  children,  with  remainder  to  himseM  in  fee,  may  be  enforced 
by  his  heir,  if  any  of  jthe  uses  are  subsisting  at  the  husband's  death  :  Barham 
V.  E.  Clarendon,  10  Ha.  126 ;  but  a  covenant  to  settle  after-acquired 
property  wiU  not  be  enforced  in  favour  of  the  heir-at-law :  Be  Anstis, 
Chetwynd  v.  Morgan,  31  Ch.  D.  596,  C.  A. 

A  post-nuptial  settlement,  the  consideration  passing  only  as  between 
husband  and  wife,  is  necessarily  voluntary  as  regards  the  children  of  the 
marriage :  Qreen  v.  Paterson,  32  Ch.  D.  95,  C.  A. ;  secus,  if  grounded  on 
consideration  moving  from  them :  Bayspoole  v.  Collins,  6  Ch.  228. 

An  infant,  though  incapable  (except  with  the  approbation  of  the  Court,  infants' 
under  the  Infants  Settlement  Act,  sv/p.  pp.  1015, 1016)  of  binding  herself  by  covenants, 
covenant  in  her  marriage  settlement  that  her  reversionary  property  shall 
be  settled,  cannot  withdraw  from  the  settlement  such  property  when  it 
falls  into  possession  without  giving  up  interests  given  to  her  in  the  other 
settled  property,  and  accordingly  must  elect :  Codrington  v.  C,  L.  R. 
7  H.  L.  854  ;  8  Ch.  578  ;  Carter  v.  Silber,  [1891]  3  Ch.  553 ;  ;S.  C,  [1892] 
2  Ch.  278,  C.  A. ;  8.  O.  (nom.  Edwards  v.  CaHer),  [1893]  A.  C.  360,  H.  L. ; 
SmitVs  Will,  38  L.  T.  466  ;  Willoughhy  v.  MiddleUm,  2  J.  &  H.  344 ;  Be 
Queade's  Trusts,  33  W.  R.  816  ;  54  L.  J.  Ch.  786  ;  53  L.  T.  74  ;  Anderson  v. 
Abbot,  23  Beav.  457  ;  and  see  Streatfield  y.S.,l  L.  C.  Eq.  456.  Repudiation 
must  be  within  a  reasonable  time  after  attaining  21,  or  the  covenant 
becomes  absolutely  binding,  and  the  covenantor  cannot  elect  from  time  to 
time  during  coverture  as  property  falls  in  whether  or  not  to  affirm  the 
marriage  articles :  Viditz  v.  O'Hagan,  [1899]  2  Ch.  569,  rev.  on  app.,  [1900] 
2  Ch.  87,  on  the  ground  that  Austrian  law  applied  to  the  particular  case. 

Marriage  articles  executed  by  an  adult  and  infant,  though  voidable  by 
the  infant  on  attaining  twenty-one,  are  binding  on  the  adult :  Be  SmitVs 
Trusts,  25  L.  R.  Ir.  439 ;  but  see  the  Married  Women's  Property  Act, 
1907  (7  Edw.  VII.  c.  18),  s.  2. 

The  receipt  of  a  provision  covenanted  to  be  paid  as  part  of  the  marriage 
arrangement,  and  therefore  within  the  consideration  (see  Codrington  v. 
Lindsay,  8  Ch.  578,  592),  will  amount  to  ratification  of  the  settlement : 
Smith's  Will,  38  L.  T.  466. 

As  to  ratification  and  confirmation,  see  Simpson,  Infants,  56,  etseq. ;  2  L.  Ratification. 
C.  Eq. ;  7th  ed.  852  {Hornsby  v.  Lee) ;  and  that  a  settlement  incomplete 
as  to  part  of  the  property  therein  comprised  may  be  confirmed  and  have 
effect  given  to  it  as  a  testamentary  instrument  by  a  subsequent  wUl,  see 
Bizzey  v.  Flight,  3  Ch.  D.  269.  The  principle  of  election  applies  also  to 
contracts  for  valuable  consideration  resting  in  articles  as  distinguished 
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from  an  executed  settlement :  Brovm  v.  B.,  2  Eq.  481 :   Savill  v.  S.,  2 
Coll.  721. 

As  to  confirmation  by  a  married  woman,  v.  sup.  p.  862. 

In  transactions  between  husband  and  wife  or  parent  and  child,  the  Court 
will  anxiously  lay  hold  of  any  circumstances  constituting  a  consideration 
from  the  grantee  to  the  grantor  to  take  the  case  out  of  the  disability  of  a 
voluntary  conveyance :  Bosher  v.  Williams,  20  Eq.  210,  218  ;  Tovmend  v. 
Toker,  1  Ch.  446. 

A  bargain  between  husband  and  wife  affecting  their  interests  in  real 
estate,  and  afterwards  embodied  in  a  post-nuptial  settlement,  will  be 
supported  as  a  deed  for  valuable  consideration,  even  against  a  subsequent 
creditor  or  purchaser  for  value,  f  rom-whom  it  has  been  suppressed :  Teasdale 
V.  Braithwaite,  4  Ch.  D.  85 ;  5  Ch.  D.  630,  C.  A. ;  Hewison  v.  Negus,  16 
Beav.  594,  affirmed  17  Jur.  567  ;  Be  Foster  and  Lister,  6  Ch.  D.  87  ;  but 
not  i£  the  settlement  does  not  refer  to  the  agreement  and  settles  the  property 
in  a  substantially  different  way  :  Trowell  v.  Shenton,  9  Ch.  D.  318,  C.  A., 
and  see  Be  Holland,  [1902]  2  Ch.  360. 

But  a  post-nuptial  settlement  made  in  pursuance  of  the  husband's  ante- 
nuptial parol  agreement  has  been  held  to  be  merely  voluntary,  and  as  such 
void  against  his  creditors :  Warden  v.  Jones,  2  D.  &  J.  76 ;  Qoldicutt  v. 
Townsend,  28  Beav.  445  ;  Bandall  v.  Morgan,  12  Ves.  67  ;  contra,  Dundas 
V.  Dutens,  2  Cox,  235 ;  1  Ves.  jun.  196  ;  unless  the  marriage  has  taken 
place  on  the  faith  of  the  agreement,  or  there  have  been  acts  of  part  per- 
formance independently  of  the  marriage:  Cooper  v.  Wormald,  27  Beav. 
266  ;  Surcombe  v.  Pinniger,  3  D.  M.  &  G.  571 ;  and  see  Caton  v.  C,  L.  R. 
2  H.  L.  131  ;  1  Ch.  137  ;  Dav.  Conv.,  vol.  iii.  pp.  635,  636. 

And  a  post-nuptial  settlement  of  realty  and  personalty,  to  which  the  wife 
was  absolutely  entitled  for  her  separate  use,  was  held  voluntary,  although 
the  husband's  possible  estate  by  the  curtesy  was  bound:  Shurmur  v. 
Sedgwick,  24  Ch.  D.  597. 


VOLUNTARY  SETTLEMENTS  BINDING  ON  THE  SETTLOE. 

When  valid.        In  order  to  render  a  voluntary  settlement  or  assignment  valid  and 

effectual,  the  settlor  must  have  done  everything  which  from  the  nature 

of  the  property  was  necessary  in  order  to  part  with  his  interest  and  render 

the  settlement  binding  upon  him,  by  putting  the  property  out  of  his  power ; 

or  there  must  have  been  a  valid  declaration  of  trust  (which  in  the  case  of 

personalty  may  be  parol  as  well  as  written :   see  Peckham  v.  Taylor,  31 

Beav.  250) :  Ellison  y.E.,1  L.  C.  Eq.  6th  ed.  291  ;  2  L.  C.  Eq.  7th  ed.  835. 

Incomplete  Effect  has  accordingly  been  given  to  voluntary  assignments  where  the 

transfers,         transfer,  though  incomplete,  is  as  complete  as  the  nature  of  the  interest 

when  bind-      admits :  Kekewich  v.  Manning,  1  D.  M.  &  G.  176 ;  Bichardson  v.  B.,  3  Eq. 

"ig-  686  ;  Pearson  v.  Amicable  8oc.,  27  Beav.  229  ;  Voyle  v.  Hughes,  2  Sm.  &  G. 

18  ;  Parnell  v.  Hingston,  3  Sm.  &  G.  337  ;  Be  King,  Sewell  v.  K.,  14  Ch.  D. 

179  ;  Be  Smith,  Bull  v.  Smith,  84  L.  T.  835 ; 

— even  where  the  subject  of  the  assignment  has  been  retained  by  the 
grantor  without  notice  to  the  trustees  or  persons  interested  under  the 
assignment :  Donaldson  v.  D.,  Kay,  711 ;  Way's  Trusts,  2  D.  J.  &  S.  365  ; 
Bonfield  v.  Hassdl,  32  Beav.  217  ;  and  as  to  such  notice,  see  Browne  v. 
Savage,  4  Drew.  635  ; 

— and  a  voluntary  transfer  of  stock  may  be  complete  without  the  know- 
ledge of  the  transferee,  and  there  is  not  necessarily  a  locus  pcenitentice  until 
communication  to  him :  Standing  v.  Bovrring,  31  Ch.  D.  282,  C.  A. ;  but  a 
gift  of  chattels  capable  of  delivery,  made  per  verba  de  presenti  by  a  donor  to 
a  donee,  does  not  pass  the  property  in  the  chattels  without  dehvery  : 
Cochrane  v.  Moore,  25  Q.  B.  D.  57. 

— and  in  the  case  of  a  policy  of  assurance  (no  deed  of  assignment  being 
necessary)  a  letter,  expressed  to  be  a  formal  assignment  previous  to  a  deed, 
was  held  to  constitute  a  complete  assignment,  though  no  notice  was  given 
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to  the  assurance  office  and  no  deed  ever  executed :  Ee  King,  Sewell  v.  K„ 
14  Ch.  D.  179  ; 

— and  that  an  assignment  of  debts  may  be  complete  though  the  securities 
for  them  (bills  of  sale)  are  not  assigned  with  them,  see  Be  Patrick,  [1891] 
1  Oh.  82,  88,  C.  A. ; 

— and  an  ultimate  limitation  in  a  marriage  settlement  in  favour  of  an 
unascertained  class  of  next  of  kin  of  the  wife,  being  an  executed  trust,  is 
irrevocable  :  Paul  v.  P.,  20  Ch.  D.  742,  C.  A. 

A  delivery  of  a  promissory  note  to  the  donor's  exor,  to  be  handed  over 
after  the  donor's  death  to  a  third  person,  on  the  fulfilment  of  a  condition, 
was  held  to  create  a  trust :  He  Biclmrds,  Shensione  v.  Brock,  36  Ch.  D.  641 ; 
and  so  the  indorsement  and  delivery  of  a  banker's  deposit  receipt  coupled 
wth  the  appointment  of  the  donee  to  be  executor  of  the  donor  :  Be  Oriffin, 
0.  V.  (?.,  [1899]  1  Ch.  408  ;  and  as  to  the  effect  of  a  voluntary  bond  or 
covenant,  see  Lewin,  86. 

And  the  subsequent  acquisition  by  the  settlor  of  the  legal  estate  in  pro- 
perty of  which  he  has  by  voluntary  settlement  conveyed  his  equitable 
interest  will  not  avoid  the  voluntary  settlement :  Oilbert  v.  Overton,  2 
H.  &  M.  110. 

An  assignment  of  a  mere  expectancy  being  ineffectual,  the  trustees  taking 
under  it  hold  for  the  assignor  :  Be  Tilt,  74  L.  T.  163  ;  1896,  W.  N.  9  ;  and 
see  Lewin,  78  ;  Be  Elhnborough,  [1903]  1  Ch.  697. 

The  Court  will  not  convert  an  imperfect  gift  into  a  declaration  of  trust.  When  not 
and  accordingly  a  voluntary  settlement  intended  to  take  effect  as  a  transfer  binding, 
cannot,  where  the  transfer  is  incomplete,  be  carried  out  as  a  declaration  of 
trust :  Milroy  v.  Lord,  4  D.  F.  &  J.  264  ;  Jones  v.  Lock,  1  Ch.  25  ;  Warriner 
V.  Sogers,  16  Bq.  340 ;  Bichards  v.  Ddbridge,  18  Eq.  11 ;  Heartley  v. 
Nicholson,  19  Eg.  233  ;  Moc/re  v.  M.,  43  L.  J.  Ch.  617  ;  18  Eq.  474  ;  Be 
Hancock,  H.  v.  Berrey,  57  L.  J.  Ch.  793  ;  59  L.  T.  197  ;  36  W.  R.  710 ;  nor 
an  informal  instrument  which  was  intended  to  operate  as  a  testamentary 
disposition :  Towers  v.  Hogan,  23  L.  R.  Ir.  53  ;  and  where  the  assignment 
is  not  absolute,  but  only  by  way  of  equitable  charge,  so  that  the  transaction 
depends  on  contract,  equity  will  not  assist  the  volunteer :  Be  Earl  ofLucan, 
Lid.  Fitzhardinge  v.  Cobden,  45  Ch.  D.  470. 

And  this  principle  applies  equally  to  imperfect  gifts  in  favour  of  a  wife  or 
chUdren :  Price  v.  P.,  14  Beav.  598  ;  Jefferys  v.  J.,  C.  &  P.  138  ;  Be  Breton, 
B.  V.  Woolven,  17  Ch.  D.  416  ;  Vincent  v.  V.,  56  L.  T.  243  ;  and  see  Be 
Whittaker,  W.  v.  W.,  21  Ch.  D.  657, 666. 

Where  a  husband  by  deed  assigned  leaseholds  to  his  wife,  "  her  executors.  What  is  a 
admors,  and  assigns,  as  her  separate  estate,"  it  was  held  that  the  deed  valid  declara- 
operated  as  a  valid  declaration  of  trust :  Fox  v.  Hawks,  13  Ch.  D.  822  ;  sed  tion  of  trust. 
qu. ;  see  Be  Breton,  B.  v.  Woolven,  sup. 

The  cases  of  Bichardson  v.  B.,  3  Eq.  686 ;  Morgan  v.  Malleson, 
10  Eq.  475  ;  so  far  as  they  conflict  with  the  above  rule,  have  not  been 
followed. 

To  establish  a  valid  declaration  of  trust  or  gift,  rebutting  the  presumption 
of  resulting  trust,  the  evidence  must  be  clear  and  distinct ;  but  though  the 
burden  of  proof  is  on  the  person  setting  up  the  declaration  of  trust  or  gift, 
his  evidence  will  not  be  disregarded :  Boberts  v.  B.,  12  Jur.  N.  S.  971  ;  15 
L.  T.  260;  15W.  R.  117;  Fow/ccs  v.  Pascoe,  10  Ch.  343  ;  and  see  Marshall 
V.  Crutwell,  20  Eq.  328  ;   Upton  v.  Brown,  12  Ch.  D.  872. 

If  a  person  invests  funds  in  the  names  of  the  trustees  of  his  marriage 
settlement,  the  presumption  is  that  they  hold  upon  the  trusts  of  the  settle- 
ment :  Be  Curteis,  14  Eq.  217  ;  but  under  a  marriage  settlement,  where 
trusts  for  children  were  void  for  remoteness,  there  was  a  resulting  trust  for 
the  settlor:  Be  NasVs  Settlement,  51  L.  J.  Ch.  511  ;  30  W.  R.  406  ;  46 
L.  T.  97. 

On  failure  of  the  objects  of  a  society  for  providing  annuities  for  the  Resulting 
widows  of  deceased  members  there  was  held  to  be  no  resulting  trust  in    trusts, 
favour  of  the  represves  of  the  members  who  had  all  died :    Cunnach  v. 
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Edwards,  [1896]  2  Ch.  679,  C.  A. ;  reversing  [1895]  1  Ch.  489  ;  and  see  lie 
Andrewe,  [1905]  2  Ch.  48 ;  secus,  where  the  object  was  to  raise  funds  by 
means  of  weekly  contributions  for  the  assistance  of  the  members  of  a  dis- 
solved trade  union :  Be  Printers'  and  Transferees'  Amalgamated  Trade 
Protection  Society,  [1899]  2  Ch.  184 ;  inf.  p.  2102,  Form  8 ;  or  for  the 
maintenance  and  support  of  two  deceased  necessitous  ladies:  Be  The 
Abbott  Fund,  [1900]  2  Ch.  326. 

But  the  question  of  resulting  trust  is  one  of  construction :  Lewin,  167 ; 
and  under  a  creditor's  deed  assigning  a  business  to  trustees  upon  trust  to 
carry  it  on  for  the  creditors,  and  divide  the  profits  and  proceeds  among 
them  in  rateable  proportions,  there  was  no  resulting  trust  for  the  assignors : 
Smith  V.  Cooke,  [1891]  A.  C.  297  ;  reversing  S.  C,  45  Ch.  D.  38,  C.  A. 

And  the  Infants  Settlement  Act,  1855  (18  &  19  V.  c.  43),  authorizes  an 
out-and-out  appointment  by  an  infant  under  which  a  resulting  trust  for  the 
infant  may  arise  :  Be  Scott,  8.  v.  Hanbury,  [1891]  1  Ch.  298. 
Married  A  married  woman,  so  long  as  the  transfer  remained  incomplete,  might 

woman.  retract  her  consent :  Penfold  v.  Mould,  4  Bq.  562. 

Avoidance  of  If  a  voluntary  settlement  has  been  avoided  by  a  subsequent  sale,  the 
voluntary  c.  q.  t.  have  no  equity  against  the  purchase-money :  Baking  v.  Whimper, 
settlement.      26  Beav.  568. 

Doctrine  And  for  the  doctrine  of  the  Court  as  to  voluntary  and  incomplete  settle- 

generally  as     ments,  see  Bridge  v.  B.,  16  Beav.  315 ;  Beech  v.  Keep,  18  Beav.  285 ; 
to  voluntary    ^r^^d  v.  Audland,  8  Beav.  213  (earlier  cases  collected) ;  Ellismi  v.  E., 
Tt  T°'t'      ^  '^'  ^"  '^^'  ^^^  ^^'  ^^^  ;  2  L.  C.  Eq.  7th  ed.  835 ;  Lewin,  79  et  seq.  ; 
pee  trusts.     ^^^^^  ^^  ^^^  ^^^  weU-estabUshed  distinction  between  a  complete  voluntary 
trust  and  a  voluntary  contract  to  create  a  trust,  and  that  the  latter  will  not 
be  enforced,  see  Lewin,  86  ;  Be  D'Angibau,  Andrews  v.  A.,  15  Ch.  D.  228, 
C.  A. ;  Be  Anstis,  Chelwynd  v.  Morgan,  31  Ch.  D.  596,  C.  A. 

As  to  voluntary  settlements  which  are  void  as  against  creditors,  see 
Chap.  LI.,  "  Specific  Eembf." 

APTEK-AOQtriKED  PROPERTY. 

Covenant  will     The  primary  object  of  a  covenant  to  settle  a  wife's  after-acquired  property 

not  extend      is  to  exclude  the  husband's  marital  right  and  bind  property  which  would 

beyond  cover-  otherwise  be  subject  thereto :  see  Edye  v.  Addison,  1  H.  &  M.  781 ;  Bum- 

ture.  Murdock  v.  Charlesworth,  23  W.  R.  743  ;  Mackenzie's  Settlement,  2  Ch.  345  ; 

Fisher  v.  Shirley,  43  Ch.  D.  290 ;  and  while  a  liberal  construction  will 

be  given  to  the  covenant  in  order  to  effect  such  object  (see  Spring  v. 

Pride,  4  D.  J.  &  S.  395  ;  Gornmell  v.  Keith,  3  Ch.  D.  767),  the  operation 

wiU  not,  in  the  absence  of  expressions  showing  a  contrary  intention,  be 

extended  beyond  coverture,  even  though  the  words  "  during  coverture  " 

are  not  contained  in  the  covenant :   Be  Edwards,  9  Ch.  97  ;   Campbell's 

Policies,  6  Ch.  D.  686  ;  25  W.  R.  268  ;  AUeyne  v.  Hussey,  22  W.  B.  203  ; 

Dickinson  v.  Dillwyn,  8  Eq.  546  ;    Carter  v.  C,  lb.  551 ;   Be  Coghlan, 

Broughton  v.  B.,  [1894]  3  Ch.  76 ;   Fisher  v.  Shirley,  sup.  ;  secus,  if  the 

husband  survives :  S.  C. 

On  the  same  principle,  property  acquired  during  a  judicial  separation  is 
not  bound  by  a  covenant  to  settle  property  to  which  the  wife  shall  during 
the  intended  marriage  become  entitled:  Davenport  v.  Marshall,  [1902] 
1  Ch.  82. 

And  this  rule  applies  to  an  assignment  in  the  settlement  of  property  to  be 
afterwards  acquired :  Holloway  v.  H.,  25  W.  R.  575. 
Construction       The  effect  of  the  covenant  if  ambiguous  may  be  determined  by  reference 
of  covenant,    to  a  recital :  Be  Coghlan,  Broughton  v.  B.,  [1894]  3  Ch.  76. 

Where  two  ante-nuptial  settlements  were  executed,  each  of  which  con- 
tained a  covenant  for  settlement  of  the  wife's  after- acquired  property,  the 
Court  refused  to  hold  that  the  first  settlement  was  superseded  by  the 
second :  Be  Gundry,  Mills  v.  Mills,  [1898]  2  Ch.  504. 

A  covenant  to  settle  after- acquired  property  is  not  a  "  usual "  clause 
in  a  wife's  marriage  settlement :  Be  Maddy,  [1901]  2  Ch.  820. 
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The  cases  as  to  what  property  is  bound  by  such  a  provision  are  not  easily  What  pro- 
reoonoiled,  except  perhaps  on  the  particular  words  of  each  covenant,  perty  bound. 

But  there  is  no  general  rule  that  a  gift  from  the  husband  to  the  wife 
during  coverture  is  to  be  excluded  from  the  covenant :  Be  Ellis,  [1909] 
1  Ch.  618,  distinguishing  Coles  v.  Coles,  [1901]  1  Ch.  711. 

In  the  case  of  property  to  which  the  wife  was  entitled  at  the  time  of  the  Reversionary 
settlement  for  a  reversionary  interest,  vested  or  contingent,  there  must,  in  property, 
general,  have  been  a  change  during  coverture  from  a  reversionary  to  a 
possessory  title  in  order  to  bring  it  within  the  covenant :  Archer  v.  Kelly, 
1  Dr.  &  Sm.  300 ;  Clinton's  Trust,  13  Bq.  305  ;  Re  Bland,  [1905]  1  Ch.  4 ; 
Be  Williams'  Settlement,  Williams  v.  Williams,  [1911]  1  Ch.  441. 

As  to  a  party's  interest  on  attaining  twenty-one  in  the  share  of  a  minor, 
in  the  event  of  the  latter  dying  under  twenty-one  being  a  contingent  and 
not  a  vested  interest,  see  Be  Williams,  sup.,  decided  on  the  authority  of 
Be  Halfard,  [1894]  3  Ch.  30. 

Accordingly  property  which  has  actually  descended,  devolved,  or  become  Exiating 
vested  in  possession  at  the  time  of  the  settlement  is  not  within  a  covenant  to  interests, 
settle  property  which  the  wife,  or  husband  in  her  right,  "  shall  become 
entitled  to  " :  Churchill  v.  Shepherd,  33  Beav.  107  ;  Wilton  v.  Colvin; 
3  Drew,  617  ;  Browne's  Will,  7  Eq.  231 ;  Wyndham's  Trusts,  1  Eq.  290; 
Be  Oarnett,  Bdbinson  v.  Otandy,  33  Ch.  D.  300,  C.  A. ;  distinguishing  WiUiams 
V.  Mercier,  10  App.  Ca.  1,  where  property  devolving  on  the  husband  eo 
instanti  of  the  marriage  in  right  of  the  wife,  was  held  to  be  included,  because 
there  was  nothing  in  the  settlement  except  the  covenant  which  could 
affect  the  existing  property.  Where  covenant  was  limited  to  existing 
interests,  a  fund  subsequently  appointed  to  the  covenantor  as  one  of  a 
class  of  children,  who  also  took  in  default  of  appointment,  was  not  bound : 
Sweetapple  v.  Horlock,  11  Ch.  D.  745 ;  Be  Maddy,  [1901]  2  Ch.  820,  and 
compare  Att.-Oen.  v.  Selbome,  [1902]  1  K.  B.  388 ;  Be  Walpole,  [1903] 
1  Ch.  928. 

So  also  reversionary  property,  which  though  vested  at  the  time  of  the 
settlement,  does  not  fall  into  possession  during  the  coverture :  Pedder's 
Settlement,  10  Eq.  585  (and  cases  there  ooUeoted) ;  Jones's  Will,  2  Ch.  D. 
362  ;  45  L.  J.  Ch.  428  ;  and  the  change  from  a  contingent  to  an  absolute 
interest  is  not  sufficient  if  the  interest  remains  reversionary  during 
coverture :  Michett's  Trusts,  9  Ch.  D.  5,  C.  A.  (  reversing  6  Ch.  D.  618) ; 
secvs,  where  the  covenant  is  in  general  terms  and  the  reversionary  property 
comes  into  possession  after  the  death  of  the  wife,  but  during  the  life  of  the 
husband :  Fisher  v.  Shirley,  43  Ch.  D.  290. 

But  it  has  been  held  contra  that  the  husband's  acquisition  of  an  interest 
in  the  property  by  marriage  satisfies  the  words  of  futurity :  Viand's 
Settlement,  18  Eq.  436  ;  Hamilton  v.  James,  I.  R.  11  Eq.  223  ;  and  see  Be 
Hill,  11  W.  R.  930 ;  9  Jur.  942  ;  8  L.  T.  825  ;  Bose  v.  Cornish,  16  L.  T. 
786  ;  Orafftey  v.  Humpage,  I  Beav.  40. 

And  in  Agar  v.  George,  2  Ch.  D.  706  ;  Cornmell  v.  Keith,  3  Ch.  D.  767, 
interests  contingent  at  the  time  of  the  settlement  which  did  not  fall  into 
possession  until  after  the  termination  of  the  coverture  were  held  bound  by 
the  particular  covenant ;  and  reversionary  property,  though  liable  to  be 
divested,  was  included  in  a  covenant  extending  to  property  to  which  the 
wife  was  or  might  become  entitled :  Be  Jackson's  Will,  13  Ch.  D.  189  ; 
Be  Mackenzie's  Settlement,  2  Ch.  345  ;  and  see  Be  Ware,  Cumberlege  v.  W., 
45  Ch.  D.  269. 

Under  a  covenant  to  "  convey,  assign,  or  assure,"  a,  feme  covert  could  not  Estate  tail, 
be  compelled  to  enlarge  by  a  disentailing  assurance  an  estate  tail  to  which 
she  had  become  entitled :  Hilbers  v.  Parkinson,  25  Ch.  D.  200.  And  see 
Be  Dunsany's  Settlement,  [1906]  1  Ch.  587,  the  ground  of  the  decision 
being  that  it  would  be  impossible  to  frame  a  conveyance  of  the  estate  tail 
to  the  trustees ;  see  Be  Pearse,  [1909]  1  Ch.  304. 

Property  given  to  a  woman's  separate  use,  without  any  restraint  on  Property 
anticipation,  is  bound  by  a  covenant  to  settle  her  after-acquired  property,  given  to 
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if  both  she  and  her  husband  have  entered  into  the  engagement :  Campbell 
V.  Bainhridge,  6  Eq.  269  ;  Coventry  v.  C,  32  Beav.  612  ;  Brooks  v.  Keith, 
1  Dr.  &  Sm.  462  ;  Willoughby  v.  Middleton,  2  J.  &  H.  344  ;  Be  D'Estampe's 
Settlement,  D'E.  v.  Crowe,  53  L.  J.  Ch.  1117  ;  51  L.  T.  502  ;  32  W.  B.  978 
(showing  that  the  fact  that  the  husband  only  is  expressed  to  "  covenant  " 
is  not  conclusive  to  show  that  the  covenant  was  not  intended  to  be  joint) ; 
Be  De  Bos,  Hardwicke  v.  Wilmot.  39  Ch.  D,  81  (where  the  wife,  joining  in 
the  deed,  was  bound  by  a  recital  that  her  property  was  to  be  settled) ;  Be 
Haden,  doling  v.  H.,  [1898]  2  Ch.  220  (where  the  covenant  was  by  husband 
alone,  but  the  wife  was  a  party  to  and  executed  the  deed). 

Secus,  if  the  engagement  is  that  of  the  husband  only :  Bamsden  v.  Smith, 
2  Drew.  298;  Gbto&er  v.  iJeyraarcisom,  13  W.  R.  487  ;  12L.  T.  134;  and  see 
Young  v.  Smith,  1  Eq.  180 ;  Webb's  Trusts,  46  L.  J.  Ch.  769  ;  Macpherson 
V.  M.,  55  L.  J.  Ch.  922 ;  55  L.  T.  346  ;  and  see  Be  Bickman,  Stohes  v.  B.,  80 
L.  T.  518  ;  Be  Smith,  Bobson  v.  Tidy,  1900,  W.  N.  75  ;  though  the  settle- 
ment contains  a  recital  of  an  agreement  that  the  wife's  property  should  be 
settled :  Dawes  v.  Treadwdl,  18  Ch.  D.  354,  C.  A. ; 

— or  if  the  property  is  inalienable  during  coverture,  or  subject  to  a 
xestraint  on  anticipation :  Coventry  v.  C,  sup.  ;  Brooks  v.  Keith,  sup.  ;  Be 
Sarel,  4  N.  E.  321 ;  Be  Currey,  Gibson  v.  Way,  32  Ch.  D.  361  ; 

— or  the  conditions  upon  which  it  is  given  are  inconsistent  with  the  trusts 
of  the  settlement :  Mainwaring's  Settlement,  2  Eq.  487  ;  Thornton  v.  Bright, 
2My.  &C.  230. 

If  the  covenant  contains  an  exception  of  property  otherwise  "  settled," 
a  sum  left  to  the  wife's  separate  use  vrill  be  excluded :  Be  Berens,  59  L.  T. 
626 ;  Kane  v.  Kane,  16  Ch.  D.  207. 

But  no  mere  expression  of  an  intention  on  the  part  of  the  donor  of 
property  will  take  it  out  of  the  settlement,  if  upon  the  true  construction 
of  the  covenant  it  falls  within  it :  Be  Allnutt,  Pott  v.  Brassey,  22  Ch.  D. 
275  ;  Scholfield  v.  Spooner,  26  Ch.  D.  94,  C.  A. 

And  the  effect  of  sect.  19  of  the  Married  Women's  Property  Act  appears 
M/W."v.  Act.  *°  ^®  *^^*  *  covenant  for  settlement  of  after-acquired  property  belonging 
to  the  wife  will,  though  entered  into  by  the  husband  alone,  bind  all  her 
property  as  fully  as  would  have  been  the  case  if  the  Act  had  never  passed : 
Be  Whitaker,  Christian  v.  W.,  34  Ch.  D.  227,  C.  A. ;  Hancock  v.  H.,  38 
Ch.  D.  78,  C.  A. ;  Stevens  v.  Trevor-Oarrick,  [1893]  2  Ch.  307  ;  Be  Stonor's 
Trusts,  24  Ch.  D.  195  ;  and  v.  sup.  p.  879.  But  by  the  Married  Women's 
Property  Act,  1907  (7  Edw.  VII.  c.  18),  s.  2,  notwithstanding  s.  19  of  the 
Act  of  1882,  a  settlement  or  agreement  for  a  settlement  made  after  the 
1st  day  of  Jan.  1908,  by  the  husband  or  intended  husband  respecting  the 
wife's  property,  shall  not  be  valid  unless  executed  by  her  it  cf  full  age  or 
confirmed  by  her  after  she  attains  fuU  age ;  but  if  she  dies  an  infant  the 
covenant  or  disposition  of  the  husband  shall  bind  or  pass  any  interest  to 
which  he  may  become  entitled  on  her  death. 

Property  over  which  the  wife  has  a  general  power  of  appointment  is  not 
within  the  covenant :  Ewart  v.  E.,  11  Ha.  276  ;  Tovmshend  v.  Harrowby,  4 
Jur.  N.  S.  353 ;  27  L.  J.  Ch.  553 ;  6  W.  R.  413 ;  and  see  Trermyne  v. 
Bashleigh,  [1908]  1  Ch.  681,  not  followmg  Be  O'Connell,  [1903]  2  Ch.  574  ; 
nor  is  a  life  interest  only :  Townshend  v.  Harroioby,  sup.  ;  and  see  St,  Aubyn 
V.  Humphreys,  22  Beav.  175. 

Savings  out  of  the  income  derived  under  the  settlement  wiU  not,  it 
would  seem,  in  general  be  regarded  as  included  in  the  covenant  to  settle 
after-acquired  property :  Be  Clutterbuck,  [1905]  1  Ch.  200 ;  and  compare 
Be  Mackenzie,  [1905]  A.  C.  285  ;  Finlay  v.  Darling,  [1897]  1  Ch.  719,  not 
following  Be  Bendy,  Wallis  v.  B.,  [1895]  1  Ch.  109 ;  and  see  Lewin, 
993. 

A  mere  spes  successionis,  although  coupled  with  an  indemnity  in  damages 
if  the  spes  should  be  disappointed,  is  not  an  estate  or  interest  within  the 
usual  covenant  to  settle  after-acquired  property:  Be  Simpson,  [1904] 
1  Ch.  1. 
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.  Under  the  Infanta  Settlement  Aot,  1856,  empowering  infants  to  make  Infants 
settlements  of  property  in  "  expectancy,"  a  covenant  by  an  infant  for  Settlement 
settlement-  of  after-acquired  property  extended  to  an  interest  acquired  by  Act,  1855. 
him  under  the  will  of  a  person  who  died  after  the  execution_of  the  eettle- 
men,t :   Be  Johnson,  Moore  v.  J.,  [1891]  3  Ch.  48.     The  operation  of  the 
Married  Women's  Property  Aot,  1907,  swp.,  does  not  affect  the  provisions 
of  the  Infants  Settlement  Act,  1855. 

An  officer's  half-pay,  which  has  been  after  the  date  of  the  settlement  Officer's 
capitalized  under  the  Pensions  Commutation  Act,  1871  (34  &  35  V.  c.  36),  pensioa. 
is  not  bound  by  his  covenant  to  settle  property  to  which  he  then  was,  or 
should  during  the  coverture  become,  entitled :  Churchill  v.  Denny,  20  Eq. 
534. 

In  a  covenant  to  settle  after-acquired  property  of  a  specified  amount,  the  "  At  any 
words  "  at  any  time  "  have  been  held  to  mean  at  any  one  time  (Hood  v.  time." 
Franklin,  16  Eq.  496),  and  from  the  same  source  :  Ee  Hooper,  13  W.  Rt 
710;  12L.T.  137;  5N.R.462;  lljur.  N.  S.  478. 

As  to  the  meaning  of  the  words  "  at  one  and  the  same  time,  and  from 
one  and  the  same  source,"  see  Ee  Pares,  Ee  Scott  Chad,  [1901]  1  Ch.  708. 

For  the  mode  of  estimating  the  value  of  such  property  when  derived  from  Estimating 
different  sources,  and  for  the  deduction  of  succession  or  other  duties,  see  value. 
Mackenzie's  Settlement,  2  Ch.  345  ;    and  for  a  successful  evasion  of  the 
covenant  by  the  execution  by  the  wife  of  successive  deeds  appointing  to 
her  own  separate  use  a  large  sum  bequeathed  upon  such  trusts  as  she  should 
appoint,  in  sums  just  within  the  limit,  see  Bower  v.  Smith,  11  Eq.  279. 

And  that  under  a  covenant  by  a  testator  to  pay  a  sum  "  free  from  all  Succession 
deductions  whatsoever  "  to  the  trustees  of  a  settlement,  his  ex  or  is  not  duties, 
concerned  to  see  to  the  payment  of  the  succession  duty,  but  that  such  duty 
must  come  out  of  the  fund,  see  Ee  Higgins,  Day  v.  Turndl,  31  Ch.  D.  142, 
C.  A. 

FAMILY  AEEANGEMENTS. 

Family  arrangements  being  regarded  with  favour  by  the  Court,  effect  has  Favoured  by 
been  given  to  them  in  cases  where,  if  entered  into  between  mere  strangers.  Court, 
they  would  not,  according  to  the  ordinary  rules  of  Equity,  have  been  held 
binding  :   Williams  v.  W.,  2  Ch.  294  ;  Miller  v.  Harrison,  I.  R.  5  Eq.  324  ; 
JocMreZ/v.  J., 9  Beav. 45;  14Beav.  397;  Hoghtonv.  H.,15Bea,Y.218  ;  and 
see  Stapilton  y.S.,1  L.  C.  Eq.  234 ;  Wycherley  v.  W.,  3  Eden,  175. 

The  amount  of  consideration  will  not  be  minutely  scanned :  Williams  v. 
W.,  sup.  ;  Head  v.  Oodlee,  Joh.  53  ;  and  a  family  arrangement  by  parol 
only,  which  has  been  acted  on,  wiU  be  enforced :  Neale  v.  N.,  1  Keen,  672  ; 
Williams  v.  W.,  sup. 

The  avoidance  of  family  litigation,  or  quieting  disputes,  well  founded  or 
not,  affords  sufficient  consideration :  Smith  v.  Mogford,  21  W.  R.  472 ; 
Gordon  v.  (?.,  3  Swa.  400 ;  Case  v.  C,  38  W.  R.  183  ;  61  L.  T.  789  ;  and 
provided  there  be  good  faith  and  honest  intention,  with  full  and  fair  com- 
munication of  all  material  circumstances,  it  is  not  invalidated  by  a  mistaken 
notion  by  the  parties  of  their  rights :  Greenwood  v.  (?.,  2  D.  J.  &  S.  28  ; 
Lawton  v.  Campion,  18  Beav.  87  ;  Harvey  v.  Cooke,  4  Russ.  57. 

But   if   founded   upon   mistake   or   misrepresentation   (even   though  Mistake  or 
innocently  made)  to  which  the  other  party  is  accessory,  a  family  settlement  misrepresen- 
will  be  set  aside :  Fane  v.  F.,  20  Eq.  698.  tation. 

The  influence  of  a  father  may  be  legitimately  exercised  to  induce  an  elder  Undue 
son  on  coming  of  age  to  make  a  proper  and  permanent  settlement  for  the  influence, 
benefit  of  his  family  :  Hartopp  v.  H.,  21  Beav.  265  ;  but  if  by  influence  or 
pressure  the  father  obtains  any  undue  personal  benefit  either  for  himself  or 
in  favour  of  his  creditors,  the  transaction  is  liable  to  be  set  aside  :  Turner  v, 
Collins,  7  Ch.  329  ;  Hoghton  v.  H.,  15  Beav.  278  ;  Baker  v.  Bradley,  7  D.  M, 
&  G.  597  ;  though  even  then  the  entire  arrangement  is  not  necessarily 
invalidated,  but  the  objectionable  provisions  may  be  expunged,  and,  the 
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father  relinquishing  the  benefit,  the  rest  of  the  settlement  may  stand  good : 
Hoblyn  v.  H.,  41  Ch.  D.  200. 

And  as  to  the  necessity  of  independent  advice  in  such  a  case,  see  Tucker 
V.  Bennett,  38  Ch.  D.  1,  C.  A. 

So  also  where  a  creditor  by  threats,  &c.  induces  a  father  to  compel  his 
Sons  to  join  him  in  a  security  for  his  debt,  the  creditor  cannot  retain  the 
benefit  of  that  security  unless  he  shows  that  the  sons  knew  the  true  nature 
of  the  transaction,  and  that  no  undue  influence  was  exercised :  Berdoe  v. 
Dawson,  34  Beav.  609  ;  or  unless  upon  the  result  of  the  whole  transaction 
the  son  obtains  valuable  consideration :  Potts  v.  Surr,  34  Beav.  543  ;  and 
see  Jenner  v.  J.,  2  D.  P.  &  J.  539. 

This  rule  applies  where  a  younger  brother  joins  in  a  security  for  his  elder 
brother's  debt :  Sercombe  v.  Saunders,  34  Beav.  382  ;  and  see  Chambers  v, 
Crabbe,  lb.  457. 

So  also  where  trustees  have  by  pressure  obtained  the  execution  of  a  deed 
in  the  nature  of  a  family  arrangement,  the  deed  may  be  set  aside  and  the 
trustees  ordered  to  pay  the  costs  of  an  action  for  that  purpose  :  Ellis  v. 
Barker,  7  Ch.  104. 

As  b  tween  husband  and  wife,  a  deed  compromising  Utigated  rights  has 
been  upheld  as  a  family  arrangement :  Joddrell  v.  J.,  9  Beav.  45  ;  and  see 
Barron  v.  Willis,  [1899]  2  Ch.  578  ;  [1900]  2  Oh.  121,  C.  A. 

Though  good  as  a  family  arrangement,  a  settlement  may  be  void  as 
against  creditors :  Penhall  v.  Elwin,  1  Sm.  &  G.  258. 

A  family  arrangement  which  has  been  entered  into  on  the  faith  that  all 
parties  named  therein  will  execute  and  be  bound  by  it,  fails  altogether  if 
one  of  the  parties  does  not  execute :  Peto  v.  P.,  16  Sim.  590  ;  even  where 
non-execution  is  caused  by  the  disability  of  coverture :  Bolitho  v.  Hillyar, 
34  Beav.  180. 

Upon  the  question  how  far  infants  wiU  be  bound  by  an  arrangement 
affecting  their  reversionary  interests  entered  into  by  their  parents,  see 
Taylor  v.  Cartioright,  14  Eq.  167. 


(11.)   AVOIDING    SETTLEMENTS. 

1 .   1  'oluntary  Settlement  set  aside  for  Improvidence  without  Fraud. 

"  Declare  that  the  indenture  of  settlement,  dated  &c.,  is  void 
and  ought  to  be  set  aside ;  And  order  that  the  Defts  E.  and  F. 
(the  trustees)  do  within  &c.,  deliver  up  the  said  indenture  of  settle- 
ment to  the  Pit  M.  E.  to  be  cancelled."  Defts'  costs  of  suit  to  be 
taxed  as  between  sob  and  client,  including  any  charges  and  expenses 
properly  incurred  in  executing  the  trusts,  and  the  costs  of  and 
incidental  to  the  transfer  hereinafter  mentioned ;  And  it  is  ordered 
that  the  Defts  E.  and  F.  do  join  in  and  execute  a  proper  transfer 
of  the  mortgage  in  the  (bill)  mentioned  to  the  Pit  or  to  whom  she 
shall  appoint,  to  be  settled,  &c.,  in  case  the  parties  differ,  and  deliver 
over  to  the  Pit  upon  oath,  or  to  whom  she  shall  appoint,  all  title 
deeds  &c.  in  their  possession  or  power  relating  to  the  said  mortgage  ; 
And,  upon  the  execution  of  such  transfer,  it  is  ordered  that  the  Pit 
do  pay  to  the  Defts  E.  and  F.  their  said  costs  when  so  taxed. — 
Everitt  V.  E.,  V.-C.  J.,  1  July,  1870,  A.  1782  ;  S.  C,  10  Eq.  405. 

For  decree  on  bill,  after  a  lady's  death,  by  her  husband  and  admor  setting 
aside  a  settlement  executed  by  her  when  unmarried,  and  without  proper 
advice,  as  improper  and  improvident,  though  not  fraudulent,  see  Prideaux 
v.  Lonsdale,  L.  JJ.,  7  May,  1863,  B.  958 ;  8.  0.,  1  D.  J.  &  S.  433. 
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For  decree  setting  aside  at  suit  of  a  widow  an  improvident  settlement 
executed  on  her  marriage,  and  containing  provisions  for  tier  children  by 
any  future  marriage,  without  any  power  of  revocation,  see  Wollaeton  v. 
Tribe,  M.  R.,  15  Nov.  1869,  B.  3171 ;  9  Eq.  44. 

For  decree  declaring  a  post-nuptial  settlement  of  after-acquired  property 
not  binding  on  the  wife  as  to  her  moneys  not  actually  received  during 
coverture  and  so  far  as  regarded  her  real  estate,  she  electing  to  take  against 
the  settlement,  but  that  she  was  bound  to  recoup  what  she  had  received 
under  the  settlement  for  the  benefit  of  the  issue,  see  Anderson  v.  Abbott, 
23  Beav.  457. 

2.  Re-settlement  set    aside  on  the  ground  of  Mistake,  subject  to 
Dealings  with  the  Property — Vesting  Interests  of  unborn  Issue. 

Declare,  that  the  said  indenture  of  settlement  of  &c.  was  made 
and  executed  by  the  Pit  under  mistake,  and  that  it  ought  to  be  set 
aside,  subject  nevertbeless  and  without  prejudice  to  the  sale  in  the 
pleadings  mentioned  of  portions  of  the  estate  comprised  therein 
made  in  execution,  or  intended  execution,  of  the  powers  therein  in 
that  behalf  contained ;  And  order  that  a  copy  of  this  judgment  be 
indorsed  upon  the  said  settlement ;  And  it  is  ordered  that  aU  proper 
parties,  at  the  Pit's  expense,  do  execute  all  such  conveyances  (if 
any)  as  may  be  necessary,  and  as  the  Judge  shall  direct,  for  the  pur- 
pose of  giving  effect  to  the  above  declaration,  and  for  giving  efiect 
to  such  sale  as  aforesaid,  such  conveyances  to  be  settled  by  the 
Judge  in  case  the  parties  difEer ;  And  Declare,  that  the  interests  in 
the  lands  and  hereditaments  comprised  ia  the  said  indenture  of  any 
unborn  issue  of  the  Pit  and  of  the  Deft  H.  F.  respectively,  are  the 
interests  of  persons  who  upon  coming  into  existence  would  be 
entitled  to  such  interests  upon  trust  within  the  meaning  of  the 
Trustee  Act,  (1893)  ;  And  it  is  ordered  that  all  such  interests  of  all 
such  unborn  issue  do  vest  in  the  Pit.— Directions  as  to  costs,  including 
in  the  costs  of  the  trustee  any  charges  and  expenses  properly  incurred 
by  him  as  trustee  of  the  said  indenture  of  settlement. — See  Fane  v. 
F.,  V.-C.  H.,  3  July,  1875,  A.  1266  ;  S.  C,  20  Eq.  698. 

3.  Settlement  upon  Marriage  with  a  Deceased  Wife's  Niece  con- 
taining Provisions  for  the  Settlor's  Children,  whether  by  the 
Former  or  by  the  Intended  Marriage,  set  aside  except  as  to  the 
Trust  for  the  Settlor,  until  the  Intended  Marriage. 

Vary  the  judgment  so  far  as  regards  the  declaration  therein  con- 
tained, "  That  the  indenture,  dated  &c.,  was  wholly  void,  and  that 
the  share  or  interest  of  W.  B.  in  the  fund  therein  mentioned,  and 
thereby  expressed  to  be  conveyed  to  the  trustees  of  the  said  inden- 
ture, formed  part  of  the  personal  estate  of  the  said  W.  B."  ;  And 
instead  thereof.  Declare  that  a  valid  marriage  having  never  taken 
place  between  W.  B.  in  the  pleadings  named,  and  E.  J.  [deceased's 
wife's  niece'],  therein  also  named,  and  the  said  W.  B.  hs^ving  departed 
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tlus  life,  the  wtole  beneficial  interest  in  the  funds  and  property 
comprised  in  or  assigned  by  the  indenture  of  &c.,  in  the  pleadings 
mentioned,  was  .vested  in  the  said  W.  B.  at  the  time  of  his  death, 
and  that  neither  the  said  E.  J.,  nor  any  child  of  the  said  W.  B., 
nor  any  child  of  the  said  E.  J.,  acquired  or  has  any  beneficial  interest 
or  title  in  or  to  the  said  funds  and  property,  or  any  part  thereof, 
under  or  by  means  of  the  said  indenture. — See  Chapman  v.  Bradley, 
L.  JJ.,  5  Dec.  1863,  A.  2361 ;  S.  C,  4  D.  J.  &  S.  71 ;  and  see  Pawson 
V.  Brown,  V.-C.  M.,  5  Nov.  1879,  B.  2M9  ;  13  Ch.  D.  202. 

4.  Declaration  that  Property  of  intended  Wife  not  hound  hy  Settle- 
ment— Intended  Husband  to  deliver  up  same  to  be  Cancelled. 

Declare  that  any  property  which  the  Pit  was  seised,  possessed 
of  or  entitled  to  when  she  executed  the  settlement  in  the  pleadings 
mentioned,  proposed  to  be  made  in  contemplation  of  the  intended 
marriage  between  the  Pit  and  the  Deft  C,  or  which  she  has  since 
become  entitled  to,  is  not,  imder  the  circumstances  which  have 
happened,  in  any  way  subject  to  or  boxmd  by  the  provision  in  such 
proposed  settlement  for  the  settlement  of  other  or  after-acquired 
property ;  And  declare  that  the  estate  of  the  testator  is  not,  in  the 
events  which  have  happened,  under  any  liability  by  reason  of  his 
execution  of  such  settlement,  and  that  the  Pit  is  entitled  to  have 
and  receive  her  share  of  the  testator's  residuary  estate,  without 
any  deduction  therefrom  in  respect  of  any  such  alleged  liability  as 
aforesaid ;  And  the  Deft  C.  by  his  Counsel  admitting  that  such 
settlement  is  in  his  custody,  Order  that  the  Deft  C,  do  on  or  before 
&c.,  deliver  up  the  said  settlement  to  the  Pit  and  the  deft  B.  to  be 
cancelled. — Bond  v.  Walford,  Pearson,  J.,  29  March,  1886,  A.  534 ; 

5.  C,  32  Ch.  D.  238. 

5.  Trustees  of  Settlement  set  aside  by  Court  to  retain  Costs  out  of 
Moneys  in  their  Hands. 

Declare  that  the  limitations  over  on  the  bankruptcy  of  W. 
F.  H.  contained  in  the  indenture  of  settlement  dated  &c.,  and  made 
between  W.  F.  H.  of  the  one  part,  and  H.  H.  P.  and  H.  W.  R.  of 
the  other  part,  in  the  pleadings  mentioned  during  the  life  of  the 
said  W.  P.  H.  are  void  as  against  the  Pit,  and  that  the  Pit,  the 
trustee  of  the  property  of  the  said  W.  F.  H.,  a  bankrupt,  is  entitled 
to  the  income  of  the  property  comprised  in  the  said  settlement 
during  the  remainder  of  the  life  of  the  said  W.  F.  H.,  and  to  any 
capital  which  may  be  paid  to  him  under  the  said  settlement  on  or 
after  he  attains  the  age  of  twenty-five  years  (subject  and  without 
prejudice  to  the  provisions  as  to  such  capital  contained  in  the  said 
settlement) ;  And  order  that  the  Defts  H.  H.  P.  and  H.  W.  R.  do 
pay  the  accrued  and  accruing  income  received  and  to  be  received  by 
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them  as  trustees  of  the  said  indenture  of  settlement  during  the  life 
of  the  said  W.  F.  H.,  after  retaining  their  costs  of  this  action  (to  be 
taxed  in  case  the  parties  difier),  to  the  Pit  A.  W.  M.,  the  trustee 
of  the  property  of  W.  F.  H.,  a  bankrupt. — Liberty  to  apply. — See 
Merry  v.  Powndl,  Kekewich,  J.,  25  Jan.  1898,  B.  406  ;  [1898]  1  Ch. 
306. 

NOTES. 
AVOIDINa  SETTLEMENTS. 

A  settlement  may  be  set  aside  or  treated  as  a  nullity,  and  the  settlor 
remitted  to  Ms  original  rights  : 

(a)  Where  the  consideration  fails,  as  in  the  case  of  an  invalid  marriage,  Failure  of 
e.g.,  formerly  with  the  deceased  wife's  sister  {Chapman  v.  Bradley,  considera- 
4  D.  J.  &  S.  71 ;   33  Beav.  61 ;   GouUon  v.  Allison,  2  D.  P.  &  J.  tion. 
521 ;  2  Gifi.  279 ;  Pawson  v.  Broion,  13  Ch.  D.  202 ;  Phillips  v. 
Probyn,  [1899]  1  Ch.  811),  or  where  the  marriage  has  not  taken 
place  :  see  Mitford  v.  Reynolds,  16  Sim.  130 ;   Bond  v.  Waiford, 
32  Ch.  D.  238,  Form  4,  sup.  (where  the  engagement  was  broken 
ofE,  and  after  the  lapse  of  three  and  a  half  years  the  Court  declared 
the  engrossment  of  the  settlement,  which  was  in  the  custody  of 
the  intended  husband's  solrs,  void  as  a  settlement,  and  ordered 
it  to  be  given  up) ;  Essery  v.  Cowlard,  26  Ch.  D,  191  (where  a 
settlement  made  in  contemplation  of  a  marriage  which  never 
took  place,  the  parties  living  together  as  husband  and  wife,  and 
having  children,  was  held  to  be  determined,  and  the  trusts  at  an 
end);  secus,  where  the  marriage  has  been  dissolved  by  the  Divorce 
Court :  Fitzgerald  v.  Chapman,  1  Ch.  D.  563  ;  Burton  v.  Sturgeon, 
2  Ch.  D.  318 ;  and  see  Chap.  XXXVn.,  Sect.  VI.  (n.),  sup. p.  922. 
(&)  Where,  apart  from  fraud,  undue  influence,  or  improper  motive,  the  Improvident 
transaction  is  of  an  improvident  character,  e.g.  where  a  young  transaction, 
lady,  having  lately  attained  twenty-one,  settled  her  property, 
without  power  of  revocation,  so  as  to  deprive  herself  of  all  control 
over  it  in  the  event  of  future  marriage  :  see  Everiit  v.  E.,  10  Eq. 
405,  Form  1,  sup.  p.  1634 ;   Prideaux  v.  Lonsdale,  I  D.  J.  &  S. 
433 ;  Powell  v.  P.,  [1900]  1  Ch.  243. 
In  a  deed  of  this  character  (and  in  any  voluntary  settlement)  a  power  of  Power  of 
revocation  ought  to  be  inserted :  Powell  v.  P.,  sup.  ;  and  the  absence  of  revocation, 
such  a  power  has  been  stated  to  be  "  all  but  a  conclusive  reason  for  setting 
aside  the  deed  "  :  Coutts  v.  Acworth,  8  Eq.  558,  568  ;  and  see  Wollaston  v. 
Tribe,  9  Eq.  44 ;  but  this  view  has  not  been  taken  in  later  oases,  and  the 
absence  of  a  power  of  revocation,  though  a  circumstance  to  be  taken  into 
account,  of  more  or  less  weight  according  to  the  other  circumstances  of 
each  case,  will  not  per  se  be  fatal  to  a  voluntary  settlement :  Taker  v.  T., 
3  D.  J.  &  S.  487  ;  31  Beav.  629  ;  Phillips  v.  Mullings,  7  Ch.  244 ;  Henry  v. 
Armstrong,  18  Ch.  D.  668 ;   Horan  v.  MacMahon,  17  L.  R.  Ir.  641,  659 ; 
especially  where  the  settlement  is  not  unreasonable  or  improvident,  and  no 
intention  to  make  the  deed  revocable  is  shown :    Hall  v.  H.,  8  Ch.  430 
(reversing  14  Eq.  365) ;  but  if  the  person  claiming  under  the  deed,  being 
a  solr,  omits  to  call  the  attention  of  the  settlor  to  the  results  of  omitting 
the  power  of  revocation,  the  deed  cannot  stand  :  Horan  v.  MacMahon,  sup. 
Such  a  settlement  has  been  set  aside  after  the  death  of  the  lady  without 
issue,  at  the  suit  of  her  husband  and  admor :  Prideaux  v.  Lonsdale,  1  D.  J. 
&  S.  433. 

Misrepresentations  made  on  the  occasion  of  an  ante-nuptial  settlement  Misrepresen- 
by  a  wife,  as  to  her  divorce  from  her  previous  husband,  form  no  ground  ta^ou. 
for  setting  aside  the  settlement,  the  marriage  being  a  sufficient  considera- 
tion :  Johnston  v.  J.,  32  W.  R.  1016  ;  aff.  (C.  A.)  33  W.  R.  239. 

When  the  Court  is  asked  to  set  aside  a  voluntary  settlement  on  the  ground  Misunder- 
that  the  settlor  did  not  really  understand  what  he  was  doing,  the  provisions  standing. 
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in  the  settlement  are  immaterial  except  so  far  as  their  character  shows  that 
he  could  not  have  understood  their  effect :  Dutton  v.  Thompson,  23  Ch.  D. 
278,  C.  A. 

Bectifioation.  As  a  rule,  a  voluntary  settlement  cannot  be  rectified,  but  can  only  be 
dealt  with  by  setting  the  whole  aside  :  see  HogMon  v.  H.,  16  Beav.  278  ; 
PhilUpson  V.  Kerry,  32  Beav.  628 ;  but  see  Hoblyn  v.  H.,  41  Ch.  D.  200,  that 
in  a  family  re-settlement  objectionable  provisions  benefiting  the  father  may 
be  expunged  without  affecting  the  rest  of  the  instrument. 

If,  however,  the  settlor,  having  subsequently  married,  has  had  children, 
the  settlement  will  not  be  set  aside  in  toto,  so  as  to  give  the  property  to  her 
husband,  but  (with  consent  of  the  husband)  varied  in  accordance  with  a 
draft  settlement  submitted  to  and  approved  by  the  Judge  :  Bell  v.  Thomp- 
son, 1878,  W.  N.  121. 

And  if  the  settlor  agrees  that  part  of  the  deed  shall  stand,  his  voluntary 
settlement  may  be  rectified  by  striking  out  the  part  as  to  which  he  seeks 
relief :  Turner  v.  Collins,  7  Ch.  329. 

Acquiescence.  Acquiescence  and  subsequent  dealings  on  the  faith  of  the  deed  may 
prevent  the  settlor  from  avoiding  an  improvident  voluntary  settlement : 
Jarratt  v.  Aldam,  9  Eq.  463. 

Trustees'  Where  a  settlement  is  wholly  set  aside,  the  contract  of  trusteeship  being 

ooata.  avoided,  the  trustee  has  no  right  to  costs,  and  cannot  appeal  as  to  them  : 

Dutton  V.  Thompson,  23  Ch.  D.  278,  C.  A. ;  but  see  Merry  v.  PovmaU, 
[1898]  1  Ch.  306,  Form  5,  su/p.,  where,  in  a  successful  action  to  set  aside  a 
settlement,  the  trustees  who  had  acted  properly  and  not  caused  unnecessary 
expense,  were  allowed  to  retain  their  solr  and  client  costs  out  of  the  fund 
before  handing  it  over. 

As  to  the  right  of  persons  interested  under  a  voluntary  conveyance  to 
maintain  an  action  to  set  aside  a  prior  conveyance  voidable  in  equity,  see 
Dickinson  v.  Burrell,  1  Eq.  337. 

As  to  avoiding  voluntary  settlements  on  the  ground  of  influence,  or  as 
being  fraudulent  as  against  creditors,  see  Chap.  LI.,  "  Specitic  Eeuef." 

(ni.)   RECTIFYING  SETTLEMENTS. 

1.   Rectification  of  Settlement  hy  Varying  power  of  Appointment. 

Declaee  that  the  indenture  of  settlement  dated  &c.,  in  the  plead- 
ings mentioned  ought  to  be  rectified  as  follows,  that  is  to  say,  by 
striking  out  the  words  "  shall  be  two  chUdren  and  no  more,"  and 
by  substituting  therefore  the  words  "  shall  not  be  more  than  two 
children  "  in  the  powers  of  revocation  and  new  appointment  con- 
tained in  the  settlement  and  beginning  on  line  30  and  ending  on  line 
38  of  the  third  skin  thereof.  And  Order  that  the  said  settlement 
be  rectified  accordingly.  And  declare  that  the  said  settlement  as 
so  rectified  as  aforesaid  ought  to  take  efEect  in  like  manner  as  it  the 
said  words  "  shall  not  be  more  than  two  children  "  had  been  inserted 
in  the  said  powers  of  revocation  and  new  appointment  at  the  time 
of  the  execution  of  the  said  settlement  by  the  parties  thereto  instead 
of  the  said  words  "  shall  be  two  children  and  no  more."  And  it  is 
ordered  that  a  copy  of  this  judgment  be  indorsed  on  the  said  inden- 
ture of  settlement : — ^Direction  as  to  costs. — Wells  v.  Wells,  Eve,  J., 
15  June,  1910,  B.  2127. 

This  order  was  made  notwithstanding  that  the  parties  had  taken  no 
steps  to  rectify  for  seven  years, 
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2.  Rectification  oj  Settlement  to  correspond  with  Marriage  Articles 
hy  excepting  certain  after-acquired  Property, 

Declare,  that  the  indenture  of  settlement  dated  &c.,  ought  to  be 
varied  and  rectified  by  excepting  from  the  covenant  therein  contained 
for  the  settlement  of  after-acquired  property  of  the  Pit  F.  M.  V.,  all 
such  pecuniary  legacies  as  the  Pit  F.  M.  V.  was  then,  or  at  any  future 
time  might  become  entitled  to ;  And  Order  and  adjudge  that  the 
said  indenture  of  settlement  be  varied  and  rectified  accordingly ; 
And  Declare,  that  the  said  indenture  of  settlement,  as  so  varied  and 
rectified  as  aforesaid,  ought  to  take  effect  in  like  manner  as  if  the 
said  exception  had  been  inserted  in  the  said  indenture  of  settlement 
at  the  time  of  the  execution  thereof  by  the  parties  thereto ;  And 
it  is  ordered  that  a  copy  of  this  judgment  be  indorsed  on  the  said 
indenture  of  settlement. — Directions  as  to  costs. — Yiditz  v.  O'Hagan, 
Cozens-Hardy,  J.,  14  June,  1899,  B.  793 ;   [1899]  2  Ch.  569. 

3.   Rectification  of  Settlement  to  correspond  with  Ante-nuptial 
Agreement  by  declaring  Plaintiff  absolutely  entitled. 

"  Declare,  that  the  indenture  of  settlement,  dated  &c.,  in  the 
pleadings  mentioned,  was  not  executed  iu  accordance  with  the 
agreement  made  previously  to  the  marriage  of  the  Pit  [the  widow] 
with  J.  C,  deceased,  in  the  pleadings  named,  and  ought  to  be  rectified, 
so  as  to  carry  into  effect  the  true  meaning  of  the  said  agreement. 
And  Declare,  that  in  the  events  which  have  happened  the  Pit  is 
absolutely  entitled  to  the  arrears  of  rent  due  at  the  death  of  the 
said  J.  C,  and  all  rents  and  dividends  which  have  accrued  since 
his  death,  in  respect  of  the  property  subject  to  the  trusts  of  the 
said  settlement ;  and  that  the  Pit  is  now  absolutely  entitled  to  all 
the  said  trust  property."  [And  Order  that  a  copy  of  this  judgment 
be  indorsed  upon  the  said  indenture  of  settlement.] — Directions  for 
taxation  and  payment  of  costs  out  of  trust  funds  and  transfer  of 
residue  to  Pit.— Liberty  to  apply.— Go^raw  v.  Duffield,  V.-C.  B., 
21  July,  1875,  A.  1439 ;  20  Eq.  789 ;  2  Ch.  D.  46,  C.  A. ;  Squibb 
V.  White,  M.  R.,  19  Nov.  1859,  B.  321. 

4.  Rectification  of  Articles  and  Settlement  in  similar  Case. 
Declare,  that  the  Pit  is  entitled  to  have  the  said  articles,  dated 
&c.,  and  the  said  indenture  of  settlement  in  the  pleadings  mentioned, 
reformed  and  rectified  in  such  manner  and  form  as  that  in  the 
events  that  have  happened  of  the  Pit  having  survived  her  husband, 
W.  P.,  and  there  having  been  no  child  of  the  marriage  between  them, 
the  funds  now  subject  to  the  said  indenture  of  settlement  be  held 
by  the  Deft  J.,  in  trust  for  the  Pit,  her  exors,  admors,  and  assigns 
absolutely,  as  part  of  her  separate  estate.  And  order  that  the 
bonds,  dated  &c.  [^iven  by  W-  P.  to  (he  trustees],  be  (within  &c,) 
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delivered  up  by  the  Deft  J.  to  the  Pit,  the  executrix  of  the  will  of 
the  said  W.  P.,  to  be  cancelled ;  And  it  is  ordered  that  a  copy  of 
this  judgment  be  indorsed  on  the  said  indenture  of  settlement, 
dated  &c. — ^Directions  as  to  costs. — SmUh  v.  lUffe,  V.-C.  B.,  13 
July,  1875,  B.  1246 ;  S.  G.  20  Eq.  666. 

5.  Rectification  hy  insertion  of  Proviso  in  accordance  with  Counsel's 

Brajt. 

Declare  that  the  indenture  of  settlement  dated  &c.,  ought  to  be 
varied  and  rectified  by  inserting  therein  a  proviso  or  power  of  revoca- 
tion in  the  terms  of  the  proviso  or  power  of  revocation  which  was 
originally  settled  and  inserted  in  the  draft  of  the  said  indenture  of 
settlement  by  the  Pit's  counsel  as  in  the  Statement  of  Claim  men- 
tioned, and  order  and  adjudge  the  same  accordingly ;  And  Declare, 
that  the  said  indenture  of  settlement,  so  varied  and  rectified  as 
aforesaid,  ought  to  take  effect  in  like  manner  as  if  the  said  proviso 
or  power  had  been  inserted  in  the  said  indenture  of  settlement  at 
the  time  of  the  execution  thereof  by  the  parties  thereto.  [And  Order 
that  a  copy  of  this  judgment  be  indorsed  upon  the  said  settlement.] 
—Welman  v.  W.,  Malins,  V.-C,  21  July,  1880,  B.  1396 ;  >S.  C, 
15  Ch.  D.  570. 

6.  Rectification  of  Settlement  executed  under  Mistake. 

Declaee  that  the  indenture  of  settlement  dated  &c.,  in  the 
statement  of  claim  mentioned  was,  in  the  particulars  hereinafter 
specified,  executed  under  mistake;  and  that  in  the  covenant  to 
pay  the  yearly  sum  of  £250,  contained  in  the  said  indenture,  it  was 
not  intended  to  include  the  words  "  Herbert  Hull  and  Sarah  Wood, 
and  after  the  death  of  any  of  them,  during  the  lives  of  the  survivors ;  " 
and  that  the  said  indenture  ought  to  be  rectified  by  reading  the 
same  as  if  in  the  covenant  therein  contained  for  the  payment  of  the 
said  yearly  sum  of  £250  the  words  "  Herbert  Hull  and  Sarah  Wood, 
and  after  the  death  of  any  of  them,  during  the  lives  of  the  survivors," 
had  been  omitted ;  And  Order  that  a  copy  of  this  judgment  be 
indorsed  on  the  said  indenture. — Tax  costs  of  all  parties,  and  pay 
same  out  of  the  trust  estate. — Brown  v.  Hull,  V.-C.  H.,  16  Dec. 
1876,  A.  2100. 

7.  Rectification  of  Settlement  of  Land — Conveyances  to  he  executed. 

Declaee  that  the  first  schedule  to,  and  the  plans  respectively 
annexed  to  the  indenture  of  settlement  dated  &c.  in  the  pleadings 
mentioned,  ought  to  have  been  framed  otherwise  than  as  they  now 
stand  in  the  following  respects ;  that  is  to  say,  by  striking  out  such 
of  the  particulars  enumerated  in  the  —  parts  respectively,  of  the 
,said  first  schedule  as  are  specified  in  the  —  divisions  of  the  first 
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Bchedule  annexed  to  this  order,  and  by  inserting  in  lieu  thereof  the 
particulars  enumerated  in  the  divisions  respectively  of  the  second 
schedule  annexed  to  this  order,  and  by  substituting  for  the  plans  of 
property  situate  at  M.  and  P.  respectively,  now  annexed  to  the 
said  indenture  of  settlement,  the  plans  marked  &c.,  identified  by 
the  signature  of  the  registrar  in  the  margin  thereof,  and  stamped 
with  his  official  seal,  and  a  duplicate  of  which,  identified  in  the 
same  manner,  has  been  filed  in  the  Central  Office  ;  and  by  striking 
out  from  the  particulars  enumerated  in  the  —  part  of  the  said 
first  schedule  to  the  indenture  of  settlement,  and  from  the  plan 
of  property  situate  at  C,  annexed  to  the  said  indenture,  the  parcel 
in  such  particulars  and  plans  respectively  numbered  &c.,  and  by 
adding  to  the  plans  now  annexed  to  the  said  indenture  of  settlement 
the  plan  of  property  situate  in  the  township  of  M.,  marked  &c., 
identified  by  the  signature  of  the  registrar  in  the  margin  thereof, 
and  stamped  with  his  official  seal,  and  a  duplicate  of  which,  identified 
in  the  same  manner,  has  been  filed  in  the  Central  Office ;  And  this 
Court  doth  declare  that  the  said  indenture  ought  to  be  construed 
and  take  eSect  as  if  the  first  schedule  and  the  plans  thereto  aniQexed 
had  been  framed,  as  it  is  hereby  declared  that  they  ought  to  have 
been  framed,  and  as  appears  by  the  second  schedule  to  this  order, 
and  the  said  plans  marked  &c. ;  And  Order  that  all  proper  parties  do 
execute  such  acts  and  deeds  as  may  be  necessary,  and  as  the  Judge 
shall  approve  for  the  purpose  of  giving  effect  to  the  above  declara- 
tions, and  for  vesting  the  estates  in  the  trustee  or  trustees  of  the 
said  indenture  of  settlement ;  And  it  is  ordered  that  a  copy  of  this 
judgment  be  indorsed  on  the  said  indenture  of  settlement. — Direc- 
tions as  to  costs.— Liberty  to  apply. — E.  of  MexborougTi  v.  7.  Polling- 
ton,  M.  E.,  22  Feb.  1879,  B.  588.  See  also  Cordeaux  v.  Fullerton, 
28  W.  E.  320. 


8.  Rectification  so  as  to  vest  Legal  Fee  Simple  in  Plaintiff  in  events 
which  had  happened. 

Declare  that  the  indenture  of  settlement  dated  &c.  was  executed 
under  mistake  in  so  far  as,  in  the"  events  which  have  happened,  of 
the  Pit  having  survived  her  husband,  and  not  having  concurred 
with  him  in  exercising  the  joint  power  of  appointment  reserved  to 
them,  it  failed  to  vest  the  hereditaments  &c.  in  the  Pit  for  an  estate 
in  fee  simple  in  possession,  and  that  the  said  indenture  was  intended, 
in  the  events  aforesaid,  to  vest  the  said  hereditaments  &c.  in  the 
Pit  for  an  estate  in  fee  simple  in  possession,  and  that  the  Pit  is 
entitled  to  have  the  said  indenture  reformed  and  rectified  in  manner 
hereinafter  specified  ;  And  declare  that,  in  the  events  which  have 
happened  as  aforesaid,  the  said  indenture  ought  to  be  reformed  and 
rectified  by  &c. ;  And  Order  that  the  said  indenture  be  rectified 
accordingly;    And  it  is  ordered  that  a  copy  of  this  judgment  be 
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indorsed  on  the  said  indenture ;  And  this  Court  is  of  opinion  that 
upon  the  said  indenture  being  reformed  and  rectified  as  aforesaid 
no  conveyance  of  the  legal  estate  previously  outstanding  thereunder 
during  the  life  of  the  Pit  will  be  necessary.— Hardey  v.  Pearson, 
Bacon,  V.-C,  13  Dec.  1879,  A.  2469  :  S.  C,  13  Ch.  D.  545. 

9.  Rectification  of  Settlement  by  inserting  a  Power  of  Afpointment 

hy  the  Wife — New  Trustees  appointed. 

"  Declare  that  the  indenture  of  settlement  dated  &c.  in  the 
pleadings  mentioned  ought  to  be  rectified  by  inserting  as  the  first 
trust  relating  to  the  sum  of  £ —  therein  mentioned,  a  power  enabling 
the  Pit  [the  wife)  to  direct  that  the  said  trust  fund,  and  each  and 
every  part  thereof,  and  the  income  thereof,  shall  be  held  and  applied 
as  she,  notwithstanding  her  coverture,  shall  from  time  to  time  by 
deed,  with  or  without  a  power  of  revocation  and  new  appointment, 
or  by  wiU  or  codicU,  direct  and  appoint ;  And  Order  that  the  said 
indenture  of  settlement  be  rectified  accordingly ; " — Copy  of  this 
judgment  to  be  indorsed  upon  the  said  indenture  of  settlement ; 
And  the  Defts  P.  and  0.,  by  their  counsel,  desiring  to  retire  from 
the  trusts  of  the  said  indenture.  Appoint  new  trustees  and  vesting 
order. — See  Form  1,  p.  1172. — Liberty  to  apply. — Pigott  v.  P., 
L.  JJ.  for  V.-C.  W.,  24  Feb.  1873,  B.  1225. 

10.  Rectification   of  Settlement   hy  inserting   General   Power   of 
Appointment  hy  Settlors  hefore  limitation  to  Next  of  Kin. 

Declare  that  the  indenture  of  settlement  dated  &c.,  made 
between  &c.,  ought  to  be  rectified  by  reading  the  same  as  if  there 
was  inserted  therein,  prior  to  the  limitation  in  trust  foi  the  person 
or  persons  on  the  part  of  the  Pit's  father,  who  under  the  statutes 
for  the  distribution  of  the  efiects  of  intestates,  would,  on  the  Pit's 
decease,  have  been  entitled  thereto  if  he  had  died  intestate  leaving 
paternal  relations  only,  a  power  for  the  Pit  by  deed  or  will  to  appoint 
the  trust  funds  in  such  manner  and  to  such  persons  as  the  Pit  shall 
think  proper,  and  that  the  aforesaid  limitation  in  favour  of  the 
next  of  kin  should  be  conditional  upon  the  non-execution  of  the 
aforesaid  power,  and  subject  to  any  execution  thereof,  and  order 
and  adjudge  the  same  accordingly ;  And  Order  that  a  copy  of  this 
judgment  be  indorsed  on  the  said  indenture  of  settlement. — Directions 
as  to  costs. — James  v.  Couchman,  North,  J.,  24  Feb.  1885,  A.  1037  ; 
S.  C,  29  Ch.  D.  212 ;  and  see  note  p.  1646,  post. 

11.  The  like,  on  Petition  under  Trustee  Relief  Act  (10  d;   11   V. 
c.  96),  now  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  42, 

This  Court,  being  of  opinion  that  the  words  "  exors,  admors, 
»nd  assigns "  were  inadvertently  used  in  the  said  indenture  of 
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settlemeut  dated  &c.,  instead  of  words  "  heirs,  exors,  admors,  and 
assigns,"  Order  tbat  the  said  settlement  be  rectified  accordingly ,' 
And  this  Court,  being  of  opinion  that  in  the  events  which  have 
happened  the  Petr  A.  {the  husband)  is  absolutely  entitled  to  all  the 
property  comprised  in  the  said  settlement,  Doth  Order  that  the  funds 
in  Court  be  dealt  as  with  directed  in  the  Schedule  hereto ;  And  it 
is  ordered  that  a  copy  of  this  order  be  indorsed  upon  the  said 
indenture  of  settlement. — \_Add  Payment  Schedule  directing  funds  in 
Court  to  be  paid  to  the  Petr  A.] — See  Re  Bird's  Trusts,  V.-C.  M., 
26  July,  1876,  A.  2239  ;  S.  C,  3  Ch.  D.  214. 

For  similar  order  under  the  same  Act,  see  Re  De  la  Touche's  Settlement, 
V.-C.  J.,  25  June,  1870,  A.  1786 ;  S.  C,  10  Eq.  599. 


NOTES. 
EECTIPYING  SETTLEMENTS — JTJBISDIOTION  OP  COtJKT. 

Courts  of  Equity  have  long  exercised  jurisdiction  to  rectify  mistakes  in  Jurisdiction 
settlements,  so  as  to  carry  out  the  intents  of  the  parties ;    and  by  the  in  equity. 
Judicature  Act,  1873,  s.  34,  the  rectification,  setting  aside,  or  cancellation 
of  deeds,  or  other  written  instruments,  has  been  assigned  to  the  Chancery 
Division  of  the  High  Court. 

And,  notwithstanding  sect.  47  of  the  Fines  and  Recoveries  Act,  the  Court 
can  rectify,  on  the  ground  of  mistake,  a  deed  of  re-settlement  enrolled  under 
the  Act :  Hall-Dare  v.  H.,  31  Ch.  D.  251,  C.  A. 

The  general  rule  has  been  stated  to  be  that  if  articles  are  entered  into  Conflict 
before  marriage,  and  a  settlement  made  after  marriage,  and  the  two  do  not  between 
coincide,  the  Court  will  "  set  up  the  articles  against  the  settlement,"  and  articles  and 
reform  the  settlement ;   but  if  the  articles  and  settlement  are  both  ante-  settlement, 
nuptial,  the  settlement  will  be  taken  as  a  new  agreement,  "  and  shall  control 
the  articles,"  see  Leggy.  Ooldwire,  2  L.  C.  Eq.  7th  ed.  770,  and  notes,  76., 
p.  798  ;  Peachey  on  Settlements,  134  ;  Story,  Eq.  Jur.  §  166. 

And  though  the  limitations  of  a  post-nuptial  settlement  may  agree  with 
the  words  of  the  articles,  still  if  it  does  not  carry  out  their  intent,  or  that  of 
the  parties  thereto,  the  Court  will  reform  the  settlement :  see  Cogdn  v. 
DuffieU,  2  Ch.  D.  44,  49,  C.  A. ;  Smith  v.  Iliffe,  20  Eq.  666 ;  Bold  v. 
Hutchinson,  6  D.  M.  &  G.  567. 

Where  two  ante-nuptial  settlements  were  executed,  the  Court  refused  to  Conflict 
hold  that  the  first  was  superseded  by  the  second,  the  covenant  in  which  as  between  two 
to  after-acquired  property  was  somewhat  less  stringent  than  in  the  first :  settlements. 
Ee  Gundry,  Mills  v.  M.,  [1898]  2  Ch.  504. 

In  order  to  rectify  a  settlement,  or  other  instrument,  on  the  ground  of  Evidence  of 
mistake,  the  evidence  of  the  real  intention  of  the  parties  at  the  time  of  intention  and 
execution,  and  of  mistake  common  to  all  parties,  must  be  clear  and  un-  mistake, 
ambiguous :   Fowler  v.  F.,  4  D.  &  J.  250 ;   Bentley  v.  Mackay,  31  Beav. 
143, 151 ;  4  D.  P.  &  J.  279  ;  Boohe  v.  L.  Kensington,  2  K.  &  J.  753  ;  Elwes 
V.  E.,  3  D.  F.  &  J.  667  ;  2  Giff.  545 ;  Tucker  v.  Bennett,  38  Ch.  D.  1,  C.  A. ; 
especially  in  the  oass  of  a  marriage  settlement,  where  there  have  been 
children  of  the  marriage :    E.  Bradford  v.  Bomney,  30  Beav.  431 ;    M. 
Breadalhane  v.  M.  Chandos,  2  My.  &  C.  713  ;   Harris  v.  Pepperell,  5  Eq. 
1,4;  Loxley  v.  Heath,  1  D.  F.  &  J.  489  ;  Be  Badcock,  Kingdon  v.  Tagert, 
17  Ch.  D.  361.    The  extent  of  the  proposed  alteration  must  be  clearly  de- 
fined by  evidence  contemporaneous  with  or  anterior  to  the  deed :    E. 
Bradford  v.  Bomney,  30  Beav.  431 ;  the  mistake  must  have  been  mutual, 
not  of  one  party  only :  Sells  v.  S.,  1  Dr.  &  S.  42  ;  and,  a  fortiori,  an  ante- 
nuptial settlement  executed  by  the  husband  not  under  any  mistake,  but 
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under  protest,  will  not  be  rectified  at  his  suit  after  marriage :  Eaton  v. 
Bennett,  34  Beav.  196. 

A  father  living  on  affectionate  terms  with  his  daughter  is  her  natural 
agent  in  reference  to  the  preparation  and  provisions  of  her  marriage  settle- 
ment, and  she  need  not  have  any  legal  advice  independent  of  the  family 
solr,  unless  the  father  is  taking  a  benefit  from  her  under  the  settlement ; 
Tticker  v.  Bennett,  38  Ch.  D.  1,  0.  A. 

As  to  the  exercise  of  the  jurisdiction  in  cases  of  mistake  to  rectify  con- 
tracts as  between  vendor  and  purchaser,  v.  inf.  Chap.  LI.,  Sect.  11. 


EVIDENCE. 

Parol  evi-  -^  settlement  may  be  rectified  on  parol  evidence  of  the  intention  of  the 

dence.  parties :  Tomlinson  v.  Leigh,  11  Jur.  N.  S.  962  ;   13  L.  T.  516  ;   14  W.  R. 

121 ;  Lackersteen  v.  L.,  6  Jur.  N.  S.  1111 ;  3  L.  T.  581 ;  30  L.  J.  Ch.  5  ; 
Wilkinson  v.  Nelson,  7  Jur.  N.  S.  480 ;  9  W.  R.  393  ;  and  on  the  uncon- 
tradicted evidence  of  the  wife  surviving  without  issue,  where  the  probabili- 
ties of  the  case  were  strongly  in  her  favour :  Smith  v.  lUffe,  20  Eq.  666, 
Form  4,  sup.  p.  1639  ;  Cook  v.  Fearn,  27  W.  R.  212  ;  48  L.  J.  Ch.  63  ;  39 
L.  T.  348 ;  Edwards  v.  Bingham,  28  W.  R.  89  ;  and  an  alleged  technical 
error  whereby  the  legal  estate  was  not  vested  in  the  Pit  in  the  events  which 
had  happened  was  rectified  on  her  evidence  alone,  no  other  evidence  being 
procurable :  Hanley  v.  Pearson,  13  Ch.  D.  545,  Form  8,  sv,p.  p.  1641  ;  and 
where  the  settlement  was  prepared  in  haste  by  the  husband,  who  was  a 
solr,  it  was  rectified  after  his  death  on  the  evidence  of  the  wife  that  it  did  not 
carry  out  the  bargain  between  them,  and  was  not  explained  to  her :  Lovesy 
V.  Smith,  15  Ch.  D.  655  ;  and  the  fact  that  she  claimed  to  retain  the  benefit 
of  his  settlement  on  her  was  no  bar  to  the  rectification :  S.  C. 

But  there  must  be  very  clear  and  distinct  evidence  of  the  intention  at  the 
time  when  the  settlement  was  executed :  Tucker  v.  Bennett,  38  Ch.  D.  1, 
C.  A. ;  and  "  there  is  hardly  a  single  case  where,  many  years  after  the 
settlement  was  executed,  on  mere  parol  evidence,  uncontradicted,  because 
there  was  no  one  to  contradict  it,  the  Court  has  altered  a  deed  because  one 
of  the  parties  afterwards  desired  that  it  should  not  stand  as  it  was  executed." 
And  rectification  on  uncorroborated  parol  evidence  was  refused  where 
there  was  nothing  repugnant,  inconsistent,  or  improbable  on  the  face  of  the 
instrument  so  as  to  induce  the  belief  of  a  mistake :  M'Cormack  v.  M., 
I.  R.  11  Eq.  130 ;  and  the  Court  will  not  rely  on  such  uncorroborated 
evidence,  even  though  the  rectification  would  bring  the  settlement  into 
accordance  with  recognised  and  appropriate  precedents:  Bonhote  v. 
Henderson,  [1895]  1  Ch.  742 ;  S.  C,  [1895]  2  Ch.  202,  C.  A.  (affirmed  on 
different  grounds). 

Parol  evidence  for  rectification  must  be  unimpeachable,  and  of  the 
clearest  character :    see  Townsend  v.  Stangroom,  6  Ves.  228 ;    and  cases 
cited  Taylor,  Evidence,  p.  970  (8th  ed.) ;  749  (9th  ed.);  817  (10th  ed.). 
Previous  Previous  correspondence  is  not  enough  without  clear  evidence  of  fraud  or 

correspond-     mistake,  especially  where  the  settlement  has  been  executed  and  long  acted 
enoe.  upon :  Loxley  v.  Heath,  1  D.  P.  &  J.  489  ;  27  Beav.  523. 

Recital  in-  Rectification  of  a  settlement  in  accordance  with  an  ante-nuptial  agreement 

sufficient.         recited  in  the  settlement,  but  not  forthcoming,  was  refused :  Mignan  v. 

Paj-rj/,  31Beav.  211. 
Affidavits.  The  Court  is  reluctant  to  try  actions  for  rectification  on  affiadvit  evidence 

unless  circumstances  justify  it,  as,  ex.  gr.,  where  final  written  instructions 
are  proved,  and  it  is  clear  that  the  deed  as  executed  departed  from  them  : 
Bonhote  v,  Henderson,  sup. 


PEOCEDTTEE. 


In  rectifying  a  deed,  the  usual  course  is  merely  to  direct  the  judgment  or 
declaration  of  the  Court  to  be  indorsed  on  the  settlement  (Forms  4,  5,  9, 
pp.  1639—1642),  which  has  been  held  sufficient  to  pass  the  legal  estate. 
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without  directing  any  conveyance :  see  White  v.  W.,  15  Eq.  247  ;  42  L.  J. 
Ch.  28 ;  Hanley  v.  Pearson,  13  Ch.  D.  545,  Form  8,  mp.  p.  1641  ;  but  in 
Mcdmeabury  v.  M.,  31  Beav.  401,  419,  26  July,  1862,  B.  1868,  a  direction 
was  contained  in  the  decree  that  all  parties  should  execute  and  do  such 
conveyances  and  acts  as  might  be  necessary,  and  as  the  Judge  should 
approve,  for  the  purpose  of  giving  legal  effect  to  the  declaration ;  and  see 
Clark  V.  Malpas,  4  D.  F.  &  J.  401,  404,  Chap.  LI.,  "SPECimo  Relief." 
In  Stock  V.  Vining,  25  Beav.  235,  the  alterations  in  the  deed  were  initialled 
by  the  Judge ;  and  also,  though  considered  unnecessary,  by  desire  of  the 
parties  in  White  v.  W.,  sup. 

A  settlement  was  ordered  to  be  rectified  on  petition  under  the  Trustee 
ReUef  Act :  see  Be  Bird's  Trusts,  Form  11,  sup.  p.  1642  ;  3  Ch.  D.  214 ; 
De  la  Touche's  Settlement,  10  Eq.  599  ;  Hoare's  Trust,  4  Gifi.  254,  259 ; 
Re  Hoffe's  Estate  Act,  82  L.  T.  556 ;  48  W.  R.  507  ;  1900,  W.  N. 
114 ;  though  in  Re  Malet,  8  Jur.  N.  S.  226,  the  M.  E.,  disapproving 
Re  Morse,  21  Beav.  174,  held  that  he  could  not  reform  a  deed  upon 
petition. 

The  following  are  instances  of  rectification  of  settlements  so  as  to  carry  Instances  of 
out  the  intention  of  the  parties : —  rectification. 

— by  transposing  an  estate  tail  and  a  term  for  raising  portions :  Uvedale 
v.  Halfpenny,  2  P.  Wms.  151  ;  Heneage  v.  Hunloke,  2  Atk.  457  ;  Duke  v. 
Goldeshorough,  M.  R.,  1  Dec.  1747,  A.  313  (Seton,  3rd  ed.  p.  497) ; 

— by  giving  the  wife  (instead  of  the  husband)  the  first  life  interest  in  her 
property  :  Clark  v.  Oirdwood,  25  W.  R.  575  ;  26  W.  R.  90 ; 

— ^by  giving  the  wife  a  power  of  appointment :  Pigott  v.  P.,  Form  9,  sup. 
p.  1642. 

— by  giving  the  wife  a  power  of  appointment  by  deed  as  well  as  by  will : 
Edwards  v.  Bingham,  28  W.  R.  89  ; 

— ^by  giving  her  a  power  of  appointment  by  will  during  coverture,  and  by 
deed  or  will  on  discoverture :  Cordeaux  v.  Fullerton,  28  W.  R.  320 ;  41 
L.  T.  651. 

— by  omitting  a  trust  for  the  husband  of  a  moiety  of  the  capital 
of  the  trust  funds  (the  wife's  property) :  Lovesy  v.  Smith,  15  Ch.  D. 
655; 

—by  giving  the  settlor  a  power  of  appointment  by  deed  or  will  in  default 
or  failure  of  issue :  James  v.  Couchman,  29  Ch.  D.  212  ; 

— by  adding  a  power  of  revocation,  and  directing  as  consequent  thereon 
that  a  new  settlement  with  all  proper  powers  should  be  made  under  the 
direction  of  the  Court :   Welman  v.  W.,  15  Ch.  D.  570 ; 

— by  striking  out  a  clause  against  anticipation :  Tc/rre  v.  T.,  1  Sm.  &  G. 
518; 

— ^by  striking  out  words  erroneously  introduced :  Stock  v.  Vining,  25 
Beav.  235 ; 

— by  rectifying  an  excessive  exercise  of  a  power  of  appointment :  Daniel 
V.  Arhwright,  2  H.  &  M.  95 ; 

— by  inserting  a  hotchpot  clause  :  Williamson  v.  Nelson,  7  Jur.  N.  S. 
480; 

— by  modifying  or  extending  a  power  of  sale  and  exchange :  Malmesbury 
V.  M.,  31  Beav.  401,  1862,  B.  1868 ;  Janes  v.  J.,  1846,  A.  1429  ;  5  Ha. 
440; 

— by  providing  a  portion  for  an  only  child  who,  from  being  a  daughter, 
was  excluded  from  the  limitations  of  the  real  estate :  King  v.  King-Harman, 
I.  R.  7  Eq.  446  ; 

— by  limiting  estates  in  tail  male  in  accordance  with  the  intention  of  the 
parties  erroneously  represented  by  the  articles :  D.  Bedford  v.  M.  Abercom, 
1  My.  &  C.  312  ; 

— by  the  introduction  of  the  word  "  heirs  "  before  the  word  "  exors  "  in 
a  settlement  of  real  estate :  Re  Bird's  Trusts,  3  Ch.  D.  214,  Form  11,  sup. 
p.  1642; 
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^by  insfertiilg  a  Covenant  to  make  good  a  sum  guaranteed  by  the  articles 
as  the  daughter's  marriage  portion :  Bold  v.  Hutchinson,  6  D.  M.  &  G. 
567; 

— by  inserting  a  limitation  to  the  use  of  the  wife  (who  had  survived  her 
husband  without  issue)  in  fee :  Hanky  v.  Pearson,  13  Ch.  D.  545,  Form  8, 
sup.  p.  1641 ; 

— by  declaring  the  wife,  who  had  survived  without  children,  absolutely 
entitled  to  her  property  brought  into  settlement :  Cogan  v.  Duffield,  2  Ch.  D. 
44,  C.  A. ;  20  Eq.  789 ;  Smith  v.  Iliffe,  20  Eq.  666  ;  Forms  3,  4,  sup., 
p.  1639  ;  Wolterbeck  v.  Barrow,  23  Beav.  423  (notwithstanding  the  lapse 
of  thirty-five  years) ; 

— by  rectifying  a  settlement  so  as  to  give  effect  to  a  will  thereby  through 
mistake  revoked :  Walker  v.  Armstrong,  8  D.  M.  &  G.  531 ;  21  Beav.  284  ; 
and  see  Wright  v.  Goff,  22  Beav.  207. 

For  other  instances,  see  Hamil  v.  White,  3  Jo.  &  L.  695  ;  Tebhitt  v.  T., 
1  D.  &  S.  510. 

COSTS. 

In  the  absence  of  fraud,  there  is  no  jurisdiction  to  make  the  solr,  whose 
mistake  or  carelessness  has  rendered  an  action  to  rectify  necessary,  pay  the 
costs  thereof :  Clark  v.  Girdwood,  7  Ch.  D.  9,  23  ;  26  W.  K.  90  (reversing 
on  this  point  25  W.  R.  575) ;  and  where  no  blame  attaches  to  any  of  the 
parties,  the  costs  of  all  parties  wiU  come  out  of  the  corpus  of  the  property : 
Stock  V.  Vining,  25  Beav.  235  ;  and  see  Clark  v.  Girdwood,  26  W.  R.  90, 
1877,  A,  3534  ;  and  in  James  v.  Couchman,  29  Ch.  D.  212,  Form  10,  sup. 
p.  1642,  following  Everitt  v.  E.,  10  Eq.  405,  the  trustees'  costs  of  defending 
a  successful  action  to  rectify  a  settlement  were  declared  to  be  a  charge  on 
the  property. 


Section  II. — Executory  Settlements. 
1.  Marriage  Articles  carried  out — Lands  to  he  settled. 

Declare  that  the  marriage  articles,  dated  &o.,  ought  to  be  specifi- 
cally performed  and  carried  into  execution. ;  And  Order  and  adjudge 
the  same  accordingly.  And  it  is  ordered  that  the  real  [freehold, 
copyhold,  or  leasehold]  estates  therein  comprised  be  conveyed 
[assured  or  assigned]  and  settled  to  the  uses,  upon  the  trusts,  intents 
and  purposes  mentioned  or  declared  ia  and  by  the  said  articles,  or 
such  of  them  as  are  subsisting  and  capable  of  taking  effect,  such 
conveyance  [assurance  or  assignment]  to  be  settled  by  the  Judge ; 
And  it  is  ordered  that  all  proper  parties  do  join  therein  as  the  Judge 
shall  direct. — Liberty  to  apply. 

2.  The  like — Lands  to  he  purchased. 

Declare  &c.  And  any  of  the  parties  are  to  be  at  liberty  to  propose 
a  proper  purchase  of  lands  of  inheritance  [or  real,  freehold,  copyhold, 
or  leasehold  estates],  of  the  clear  yearly  value  of  £ — ,  according  to 
the  true  intent  and  meaning  of  the  said  articles. 
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3.  The  like— Inquiries  as  to  Trust  Estate,  Incumbrances,  and 
Advances — New  Trustee — Leave  to  apply  as  to  Sale,  En- 
franchisement or  Demise. 

"  Declare  that  the  marriage  articles,  dated  &c.,  in  the  pleadings 
mentioned,  ought  to  be  specifically  performed  and  carried  into 
execution,  and  adjudge  the  same  accordingly. — And  Order  that  the 
following  &c. ;  1.  An  inquiry  of  what  particulars  the  trust  estate, 
subject  to  the  trusts  of  the  said  articles,  consisted  at  the  date  of 
the  said  articles,  and  what  dealings  and  transactions  have  since 
taken  place  with  respect  thereto,  and  of  what  the  same  now  consists  ; 
2.  An  inquiry  what  incumbrances  (if  any)  affect  the  said  trust  estate, 
and  whether,  having  regard  to  the  said  articles,  any  advances  have 
been  properly  made  on  account  of  the  said  trust  estate  for  surrenders 
thereof,  and  admittances  thereto,  or  in  relation  to  the  said  trust 
estate,  or  to  the  admon  of  the  estate  of  S.,  deceased,  in  the  said 
articles  mentioned,  or  otherwise ;  3.  An  account  of  what,  if  any- 
thing, is  due,  and  to  whom,  in  respect  of  such  advances." — New 
trustee  to  be  appointed  in  substitution  for  G.,  the  deceased  trustee 
of  the  said  articles,  and  of  the  settlement  pursuant  thereto  herein- 
after directed,  jointly  with  the  Deft  P. — "  And  it  is  ordered  that  the 
Deft  P.  do  convey,  assign,  and  transfer  the  trust  estate,  funds,  and 
property  vested  in  him  under  the  said  articles,  so  as  to  vest  the  same 
in  the  trustee  so  to  be  appointed  jointly  with  him  the  said  Deft, 
upon  the  trusts  declared  by  the  said  articles,  or  such  of  them  as  are 
now  subsisting  or  capable  of  taking  efiect,  such  conveyance  and 
assignment  to  be  settled  by  the  Judge ;  And  it  is  ordered  that  a 
proper  settlement  of  the  trust  premises,  subject  to  the  trusts  of  the 
said  articles,  be  settled  &c.,  having  regard  to  the  provisions  of  the 
said  articles  (but  such  settlement  is  not  to  contain  any  power  of 
appointment  exercisable  by  the  Pit  in  favour  of  her  chUdien,  or 
any  of  them) ;  And  it  is  ordered  that  such  settlement  be  executed 
by  the  Pit,  and  by  such  other  proper  parties  as  the  Judge  shall 
direct ;  And  any  party  interested  is  to  be  at  liberty  to  apply  as  to 
any  sale  or  enfranchisement  of  any  part  of  the  trust  premises,  or 
as  to  laying  out  or  demising  for  building  purposes  or  otherwise  the 
same  or  any  part  thereof,  and  for  any  other  direction  as  to  the  said  trust 
premises,  or  as  to  the  admon  of  the  trusts  of  the  settlement  thereof ; 
And  it  is  ordered  that  M.,  the  exor  of  the  said  G.,  be  at  liberty  to 
deliver  up  to  the  Deft  P.,  as  surviving  trustee  of  the  said  articles, 
the  deeds  and  documents  of  title  in  his  possession  relating  to  the 
trust  premises,  but  such  delivery  is  to  be  without  prejudice  to  any 
charge  or  lien  which  the  Pit  may  be  entitled  to  thereon,  in  respect 
of  any  payments  made  by  her  to  the  said  M. ;  And,  if  necessary, 
the  Deft  P.  is  to  be  at  liberty  to  take  such  proceedings  as  he  shall 
be  advised,  with  the  approbation  of  the  Judge,  for  the  recovery  of 
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the  possession  of  the  said  deeds  and  documents. — Adjourn,  &c. — 
Porter  v.  P.,  V.-C.  S.,  21  Jan.  1871,  B.  303. 

For  order  on  further  consideration  in  same  case,  the  estates  having  been 
sold  under  the  leave  to  apply,  see  Porter  v.  P.,  V.-C,  H.,  10th  Feb.  1877, 
B.  435. 

4.  Marriage  Articles  comprising  intended  Wife's    Share  of  Real 

Estate  enforced  against  her  Infant  Child  and  Heir-at-law  in  an 
Action  by  her  Husband  and  other  Child — Conveyance  directed 
under  Trustee  Act,  1893,  to  uses  of  Settlement  to  be  executed. 

Adjudge  specific  performance  of  the  agreement  of  &c.  {ante- 
nuptial agreement). — ^And  it  is  ordered  that  the  share  of  M.  L.  {the 
deceased  wife),  in  the  hereditaments  comprised  in  the  settlement  of 
&c.  {settlement  on  the  marriage  of  M.  L.'s  father  and  mother)  in  the 
statement  of  claim  mentioned,  be  conveyed  and  settled  to  the  uses, 
upon  the  trusts,  and  for  the  intents  and  purposes  mentioned  and 
declared  in  and  by  the  said  articles,  or  such  of  them  as  are  subsisting 
and  capable  of  taking  efEect ;  such  conveyance  to  be  settled  by  the 
Judge,  and  to  be  executed  by  all  proper  parties  thereto  as  the  Judge 
shall  direct. — And  this  Court  being  of  opinion  that  the  Deft  {infant 
son  and  heir-at-law  of  M.  L.)  is  a  trustee  virithin  the  meaning  of 
the  Trustee  Act,  (1893),  of  the  estate  and  interest  in  the  share  of  the 
said  M.  L.  of  the  said  hereditaments  which,  at  her  death,  descended 
upon  him  as  her  heir-at-law;  Doth  hereby  appoint  A.  B.,  of  &c., 
to  convey  the  said  share  of  the  said  hereditaments  for  all  the  estate 
and  interest  therein  of  the  said  Deft,  to  the  uses  of  the  settlement 
to  be  so  made  as  aforesaid ;  And  it  is  ordered  that  the  said  A.  B.  do 
convey  the  same  accordingly. — Liberty  to  apply. — Lee  v.  L.,  M.  E., 
4  Dec.  1876,  B.  2094 ;  S.  C,  4  Ch.  D.  175. 

For  decree  for  performance  of  marriage  articles,  and  declaring  the  rights 
of  the  parties  interested  thereunder — and  for  delivery  of  possession  of  Pit's 
moiety  of  the  estate,  and  for  account  of  rents  since  the  death  of  Pit's  father, 
see  Taggart  v.  T.,  1  So.  &  Lef.  88. 

For  inquiry,  where  an  infant,  who  married  under  articles  as  to  her  realty 
and  personalty  approved  by  the  Court,  died  s.  p.  without  confirming  them, 
and  the  husband  offered  to  adopt  them  if  compensated  from  the  personalty 
for  the  realty,  whether  it  was  for  the  benefit  of  her  sole  heiress,  and  one  of 
her  next  of  kin,  and  of  her  other  children,  to  elect  to  take  the  realty,  or  to 
confirm  the  articles  on  the  footing  of  that  offer,  see  Savill  v.  S.,2  Coll.  727, 
And  see  Brown  v.  B.,  2  Eq.  481  (explaining  and  distinguishing  Campbell  v. 
Ingilby,  21  Beav.  567  ;  1  D.  &  J.  393  ;  and  Fidd  v.  Moore,  19  Beav.  176) ; 
Anderson  v.  Abbott,  23  Beav.  457. 

5.  Lands  to  be  purchased  and  settled  pursuant  to  Will — Interim 

Investment. 

"  Declare  that  the  directions  in  the  testator's  will  contained,  as 
to  the  purchase  of  lands  of  inheritance  [or  real  (freehold,  copyhold; 
or  leasehold)  estate,  if  so,  of  the  clear  yearly  value  of  £— ],  ought 
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to  be  performed  and  carried  into  execution,  and  adjudge  the  same 
accordingly ;  And  it  is  ordered  that  the  clear  residue  of  the  testator's 
personal  estate  be  laid  out  in  the  purchase  of  such  lands  &c.,  with 
the  approbation  of  the  Judge ;  And  it  is  ordered  that  such  lands 
be  settled  to  the  uses  &c.  [Form  1,  p.  1646]  by  the  testator's  will ; 
And  when  any  such  purchase  shall  ofEer,  any  of  the  parties  are  to 
be  at  liberty  to  propose  the  same." — Direction  for  payment  of  the 
residue  of  the  testator's  estate  into  Court,  and  for  its  investment, 
and  payment  of  dividends  to  tenant  for  life. 

For  declaration  that  the  testator's  residuary  estate  ought  to  be  invested  in 
the  purchase  of  real  estates,  according  to  the  will,  to  be  settled  to  uses  in 
favour  of  the  Pit  and  his  issue  male,  in  strict  settlement,  with  remainder  to 
like  uses  in  favour  of  the  Deft  and  his  issue  male,  &c.,  as  in  the  will  men- 
tioned, see  Shdkm  v.  Watson,  V.-C.  E.,  26  Feb.  1849,  B.  686  ;  16  Sim. 
546. 

6.  Inquiry  as  to  Purchases  made — And  purchased  Lands  and 
future  Purchases  to  be  settled. 

And  it  being  alleged  that  part  of  the  testator's  estate  has  been 
laid  out  by  the  trustees  of  his  will  in  the  purchase  of  lands  according 
to  the  directions  of  his  will,  Order  that  the  following  &c.,  1.  An  inquiry 
whether  any,  and  what,  purchases  have  been  so  made,  and  whether 
the  same  are  proper  purchases  according  to  the  direction  of  the  said 
will ;  And  whether  the  estates  so  purchased  have  been  properly 
settled  to,  for,  and  upon  the  several  uses  &c.  [Form  1,  p.  1646] 
in  the  wiU  mentioned ;  And  if  it  shall  appear  that  the  same  are 
proper  purchases  but  that  the  estates  so  purchased  have  not  been 
settled  according  to  the  direction  of  the  said  will.  It  is  ordered 
that  the  same  be  conveyed  and  settled  &c."  [Form  1,  p.  1646]. — 
Directions  that  any  other  lands  hereafter  purchased  with  the  residue 
of  the  testator's  personal  estate,  or  any  part  thereof,  be  also  settled, 
with  the  approbation  of  the  (Judge),  in  like  manner  ;  and  to  appoint 
new  trustee. — See  Pocklington  v.  Holford,  M.  E.,  15  Feb.  1773, 
B.  349. 

7.  Settlement  to  he  a'pjproved  and  executed — Costs. 

Ordbk  that  a  proper  settlement  be  approved  by  the  Judge  of 
the  freehold,  copyhold,  and  leasehold  estates  and  personal  property 
by  the  second  codicil  to  the  will  of  M.,  Dowager  Countess  A.,  directed 
to  be  settled  ;  and  all  proper  parties  are  to  join  in  and  execute  such 
settlement  as  the  Judge  shall  direct. — Costs  of  all  parties  to  be  taxed 
as  between  solr  and  client,  including  in  the  costs  in  the  Pits  any 
charges  and  expenses  properly  incurred  by  them  and  not  abeady 
taxed  or  allowed  relating  to  the  execution  of  the  trusts  of  the  said 
settlement  beyond  their  costs  of  this  (suit)  and  be  raised  and  paid  out 
of  the  trust  estate. — F. Holmesdale  v.  Sackville-West,  V.-C.  W.,  2  June, 
1866,  A.  1163 ;  S.  C,  3  Eq.  474  ;  12  Eq.  280 ;  4  L.  R.  H.  L.  543, 
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8.  Executory  Devise- — Directions  for  Strict  Settlement — Heirlooms 

and  Chattels. 

Declare,  Firstly,  that  the  estates  and  properties  devised  by  and 
now  subject  to  the  trusts  of  the  second  codicil  to  the  wiU  of  M.  &c., 
ought  to  be  settled  and  limited  in  a  course  of  strict  settlement  to 
the  second  and  other  younger  sons  of  E.  for  their  respective  lives, 
without  impeachment  of  waste,  with  remainder  to  their  respective 
first  and  other  sons  in  taU  male  in  the  order  and  succession  mentioned 
in  the  letters  patent,  dated  &c.,  in  the  proceedings  mentioned  ;  and 
that  the  leasehold  estates  and  premises,  and  the  statues,  pictmes, 
books,  household  goods  and  furniture,  chattels  and  effects,  com- 
prised in  and  now  subject  to  the  trusts  of  the  second  codicil,  ought 
to  be  settled  on  and  for  such  trusts  and  purposes,  and  in  such  manner, 
as  will  best  and  nearest  correspond  with  such  course  of  strict  settle- 
ment, and  so  that  the  said  statues,  pictures,  books,  household  goods 
and  furniture,  chattels  and  effects,  may  go  with  the  mansion-house 
at  K.,  as  or  in  the  nature  of  heirlooms,  according  to  the  uses  and 
limitations  of  such  mansion-house,  so  far  as  the  rules  of  law  and 
equity  will  allow ;  but  not  to  vest  in  a  tenant  in  tail  taking  by 
purchase,  and  dying  under  twenty-one  years  of  age  without  leaving 
issue  inheritable  under  the  entail.  Secondly,  that  the  settlement 
ought  to  contain  powers  of  jointuring  and  charging  portions  for 
younger  children  to  the  limits  contained  in  the  will  of  the  testatrix. 
Thirdly,  that  in  the  settlement  there  ought  to  be  inserted  a  shifting 
clause  in  the  words  contained  in  the  settlement  mentioned  in  the 
Chief  Clerk's  certificate,  dated  &c.  Fourthly,  that  the  costs  of  all 
parties,  as  between  solr  and  client,  of  this  appeal,  ought  to  be  pro- 
vided for  out  of  the  estate. — ^Eemit  the  cause  to  the  (Chancery 
Division). — V.  Holmesdale  v.  Sachville-West,  V.-C.  J.,  16  June,  1870, 
A.  1651,  as  recited  in  the  order  making  the  order  of  the  House  of 
Lords  an  order  of  the  Court  of  Chancery  ;  S.  C,  L.  E.  4  H.  L.  543  ; 
and  for  the  shifting  clause  which  was  inserted  in  the  settlement 
pursuant  to  the  above  order,  and  for  the  construction  put  upon  it 
by  C.  A.  (affirming  V.-C.  B.),  see  Cope  v.  De  La  Warr,  8  Ch.  982. 

For  an  inquiry  as  to  a  barony,  and  how  descendible,  and  parties  entitled 
as  lineal  descendants,  and  as  to  the  subsisting  limitations  and  estates  and 
interests  comprised  in  the  indenture,  which  directed  the  property,  so  far  as 
the  law  would  permit,  to  accompany  the  dignity  while  held  by  any  lineal 
descendant,  see  Bankes  v.  Le  Despencer,  1834,  A.  261 ;  and  for  the  order  on 
further  directions,  directing  a  settlement  of  the  property  upon  the  uses,  &c. 
of  the  indenture,  8.  C,  1839,  A.  749  ;  and  for  subsequent  proceedings  under 
the  order,  S.  C,  1842,  A.  1150 ;  10  Sim.  576  ;  11  Sim.  508. 

For  directions  carrying  out  an  executory  trust  of  jewels  bequeathed  to  A., 
"  to  go  and  be  held  as  heirlooms  by  him  and  his  eldest  son  on  his  decease, 
and  to  go  and  descend  to  the  eldest  son  of  such  eldest  son,  and  so  on  to  the 
eldest  son  of  his  descendants,  as  far  as  the  rules  of  law  or  equity  will  permit, " 
see  Shelley  v.  S.,  6  Eq.  540,  Form  17,  sup.  p.  1550. 
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9.  Executory  Devise  executed  by  directing  a  Conveyance  to  the  Use 
of  the  First  Taker  during  his  lAfe,  with  Remainder  to  his  First 
and  other  Sons  and  Daughters  as  Purchasers  in  Tail. 

Declare,  that  tie  trusts  of  the  will  of  R.,  the  testator  &c.,  so  far  as 
the  same  remain  to  be  carried  into  execution  ought  to  be  performed 
&c. ;  And  Declare,  that  according  to  the  true  construction  of  the  said 
will  the  direction  to  convey,  assign,  and  assure  the  hereditaments 
therein  mentioned  to  uses  in  favour  of  T.  F.,  with  a  limitation  over 
in  favour  of  R.  T.,  the  testator's  daughter,  is  an  executory  trust 
to  be  executed,  so  far  as  the  freehold  part  thereof  is  concerned,  by 
a  conveyance  to  the  use  of  the  said  T.  F.  during  his  life,  with  remainder 
to  his  issue  as  purchasers  in  tail,  with  remainder  to  the  said  R.  T. 
in  fee ;  and,  so  far  as  the  leasehold  part  thereof  is  concerned,  by  a 
conveyance  in  trust  for  the  said  T.  F.  during  his  life,  with  provisions 
for  his  issue  as  purchasers,  with  an  executory  gift  over,  in  the  event 
of  his  dying  without  leaving  issue  living  at  his  death,  to  the  said 
R.  T.,  her  exors,  admors,  and  assigns  ;  And  order  that  the  indentures, 
dated  &c.,  in  the  pleadings  mentioned  [executed  by  T.  F.  under  a 
mistaken  assumption  that  he  was  entitled  to  he  made  tenant  in  tail], 
be  delivered  up  to  be  cancelled  ;  And  it  is  ordered  that,  in  accordance 
with  the  foregoing  declaration,  proper  assurances  be  made,  to  be 
settled  by  the  Judge  in  case  the  parties  difier,  of  the  said  freehold 
and  leasehold  hereditaments,  for  the  purpose  of  carrying  into  effect 
the  said  direction  in  the  will  of  the  testator. — Liberty  to  apply  in 
Chambers  as  to  any  such  assurance  or  otherwise. — Thompson  v. 
Fisher,  V.-C.  J.,  31  May,  1870,  B.  1777  ;   10  Eq.  207. 

See,  also,  for  the  mode  of  carrying  out  an  executory  devise  of  lands  "  unto 
A.  B.  and  his  heirs  in  strict  entail,"  Graves  v.  Hichs,  10  Sim.  536,548  ;  "  to 
the  use  of  or  in  trust  for  A.  B.  for  life,  without  impeachment  of  waste,  with 
remainder  to  his  issue  in  tail  male  in  strict  settlement,"  Trevor  v.  T.,  13 
Sim.  108,  138  ;   1  H.  L.  0.  239. 


10.  Executory  Devise — lAfe  Estates  not  dispunishable  for  Waste. 

(Establish  the  will  of  the  testator,  J.  D.) — Declare  that  the  trusts 
of  the  will  of  &c.  ought  to  be  performed  and  carried  into  execution, 
and  adjudge  the  same  accordingly; — And  it  is  ordered  that  the 
Deft  G.  D.  [first  tenant  for  life]  do  execute  a  settlement,  to  be  approved 
by  the  Judge  in  Chambers,  pursuant  to  the  directions  contained 
in  the  said  will ;  And  Declare,  that  in  such  settlement  there  ought 
not  to  be  inserted  any  direction  or  provision  rendering  the  Deft  or 
the  Pit,  as  tenants  for  life,  dispunishable  for  waste,  but  that  proper 
powers  should  be  inserted  in  such  settlement  for  the  cutting  of 
timber,  and  for  the  improvement  and  management  of  the  estate  in 
due  course  for  the  benefit  of  all  persons  interested  therein. — Davenport 
v.  D.,  V.-C.  W.,  4  Nov.  1863,  A.  2427  ;  1  H.  &  M.  775  ;  and  for  the 
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like  order,  see  Stanley  v.  Goulthurst,  V.-C.  M.,  22  July,  1870,  B.  2886  ; 
S.  0.,  10  Eq.  259. 

For  decree  for  settlement  of  personalty,  or  a  legacy  with  declaration  as  to 
the  trusts  to  be  inserted,  see  Stonor  v.  Ourwen,  5  Sim.  273 ;  Young  v. 
Macintosh,  13  Sim.  451. 

The  form  of  reference  is  to  approve  of  a  settlement  in  pursuance  of  the 
will,  articles,  or  other  direction  upon  which  it  was  to  be  founded,  leaving  the 
view  of  the  case  as  stated  by  the  Court  to  be  carried  out  by  the  deed  without 
more  particular  declarations  as  to  the  interests  to  be  taken  by  the  parties : 
Williams  v.  Teale,  6  Ha.  254. 

11.  Investment  in  Land  to  he  settled  to  the  Uses  of  the  Settlement. 

This  Court  being  of  opinion  that  the  freehold  [copyhold  or  lease- 
hold] estate,  situate  &c.,  in  the  petition  mentioned,  is  a  proper 
purchase  wherein  to  invest  the  sum  of  £ — ,  to  be  raised  as  hereinafter 
mentioned,  Order  that  an  inquiry  be  made  whether  a  good  title  can 
be  made  to  the  said  estate ;  [or,  an  inquiry  be  made  whether  the 
freehold  &c.  estate  is  a  proper  purchase  wherein  &c. ;  And  if  so, 
whether  a  good  title  can  be  made  to  the  said  estate] ;  And  in 
case  a  good  title  can  be  made  thereto.  It  is  ordered  that  a  proper 
conveyance  [assurance,  or  assignment]  of  the  said  estate  be  approved 
by  the  Judge ;  And,  upon  the  execution  of  such  conveyance  [or 
assignment]  by  such  parties  thereto  as  the  Judge  shall  direct,  being 
certified  [or  upon  it  beiug  certified  that  such  assurance  has  been 
made,  by  such  parties  as  the  Judge  shall  direct].  It  is  ordered  that 
the  funds  iu  Court  be  dealt  with  as  directed  in  the  schedule  hereto. — 
[Add  Payment  Schedule,  Form  65,  p.  219.] 

This  form  is  equally  applicable  in  an  action  to  administer  real  and 
personal  estate  where  the  sanction  of  the  Court  is  required  by  the  trustees 
for  an  investment  in  land. 
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NOTES. 
EXEOUTOKT  TETJSTS — ^MABEIAGE  AETIOLES — SETTLEMENT  UNDER  WILL. 

In  marriage  articles  the  object  and  purpose  are  sufficiently  indicated  to 
enable  the  Court  so  to  mould  the  executory  trusts,  which  from  their  nature 
require  some  further  instrument  for  their  complete  legal  expression,  as  not 
to  allow  the  plain  intention  in  favour  of  the  issue  of  the  marriage  to  be 
defeated  by  mformal,  insufficient,  or  even  technical  expressions  wrongly 
used.  A  will  containing  executory  trusts  does  not  afford  the  same  primA 
facie  indication,  and  an  intention  that  the  words  of  limitation  used  are  not 
to  have  their  strict  proper  technical  sense  must  appear  in  some  manner  on 
the  will  itself ;  see  Blackburn  v.  Stables,  2  V.  &  B.  367  ;  E.  Stamford  v. 
Hobart,  3  Bro.  P.  0.  31 ;  Sackville-West  v.  F.  Holmesdale,  L.  R.  4  H.  L.  543, 
555,  572 ;  L.  Olenorchy  v.  Bosville,  2  L.  C.  Eq.  7th  ed.  763 ;  Theobald, 
Wills,  725,  726 ;  Watson's  Comp.  554. 

Marriage  articles  will  be  construed  not  formally,  but  as  instructions  for  a 
settlement :  Phillips  v.  James,  3  D.  J.  &  S.  72 ;  Symonds  v.  Wilkes,  13 
W.  R.  1026  ;  but  if  on  the  face  of  an  instrument  executed  before  marriage 
under  the  name  of  articles  the  trusts  are  perfect,  the  instrument  wiU  be 
construed  as  a  complete,  and  not  a  merely  executory  settlement :  De 
Havilland  v,  Saumarez,  14  W,  R.  118  ;  Fullerton  v.  Martin,  1  Dr.  &  S.  31. 
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In  favour  of  children  effect  has  been  given  to  directions  uncertain  in 
character,  e.  g.,  "  a  suitable  provision  "  :  Brenan  v.  B.,  I.  R.  2  Eq.  266. 

Directions  to  settle,  some  of  which  would  be  void  for  remoteness,  may 
be  modified  so  as  to  carry  out  the  testator's  intention  consistently  with 
legal  rules :  Lyddon  v.  Ellison,  19  Beav.  565  ;  and  see  Miles  v.  Harford,  12 
Ch.  D.  691. 

A  tenancy  in  common  has  been  limited  as  the  most  convenient  form  of 
settlement  upon  words  which,  strictly  construed,  imported  joint  tenancy  : 
Mayn  v.  M.,  5  Eq.  150  ;  Taggart  v.  T.,  I  Sch.  &  L.  84. 

Effect  has  also  been  given  to  an  expression  in  a  letter  naming  three 
persons,  to  whom  a  debenture  was  soon  afterwards  transferred  without 
any  declaration  of  trust,  trustees  for  A.  and  her  children,  as  a  declaration 
of  trust  of  the  debenture  for  A.  for  life,  with  remainder  to  her  children  as 
joint  tenants :  Be  Bellasis,  12  Eq.  218. 

A  covenant  in  marriage  articles  to  settle  an  estate  upon  issue  by  the 
intended  wife  will  be  carried  into  effect  as  a  covenant  for  a  strict  settlement, 
the  husband  taking  an  estate  for  life  only  without  any  power  to  create 
charges  in  favour  of  younger  children  :  drier  v.  <?.,  L.  R.  5  H.  L.  688  ;  Dod 
V.  D.,  Amb.  274. 

But  if  the  articles  indicate  an  intention  that  the  children  shall  take  as 
tenants  in  common,  a  strict  settlement  wiU  not  be  directed  s  Taggart  v.  T., 
1  Sch.  &  L.  84  ;  E.  Lowther  v.  Westmoreland,  1  Cox.  64. 

As  to  the  general  frame  of  a  strict  settlement,  see  8achville-West  v. 
V.  Holmesdale,  L.  R.  4  H.  L.  543  ;  3  Eq.  474  ;  8.  0.,  12  Eq.  280 ;  Thompson 
V.  Fisher,  10  Eq.  207,  Forms  8,  9,  sup.  pp.  1650, 1651 ;  Dav.  Conv.  vol.  iii. 
271—275. 

Eor  the  insertion  of  powers  of  jointuring  and  charging  portions  for  What  clauses 
younger  children,  see  Sachville-West  v.  F.  Holmesdale,  L.  R.  4  H.  L.  543  ;  inserted. 
S.  C,  12  Eq.  280. 

And  for  the  form  of  a  settlement  of  a  money  fund  pursuant  to  articles, 
see  Boche  v.  B.,  2  J.  &  L.  561. 

In  the  absence  of  any  indication  of  intention  to  that  effect,  the  Court  has 
refused  to  insert  a  hotchpot  clause :  Lees  v.  L.,  I.  R.  5  Eq.  549  ;  but  in  a 
modern  settlement  the  Court  has  supplied  such  a  clause :  Miller  v.  Oulson, 
13  L.  T.  It.  408,  428. 

For  the  introduction  of  a  power  of  sale  over  subsequently-acquired  real 
estate  (analogous  to  a  power  to  alter  and  vary  investments  of  personal 
estate),  see  Elton  v.  E.,  27  Beav.  634  ;  Be  Oarnett-Orme  and  Hargrave,  25 
Ch.  D.  595  ;  of  an  ordinary  power  of  sale  and  exchange,  Wise  v.  Piper,  13 
Ch.  D.  848,  853  ;  Turner  v.  Sargent,  17  Beav.  515  ;  of  a  power  to  grant 
mining  leases  of  subsequently-acquired  real  estate,  see  Scott  v.  Stetvard,  27 
Beav.  367. 

A  power  of  appointment  was  not  inserted  where  there  was  a  direction  for 
equal  division  amongst  the  children :  Be  Parrott,  Walter  v.  P.,  33  Ch.  D. 
274,  C.  A. ;  but  where  the  fund  was  bequeathed  to  a  man  until  marriage, 
and  then  to  be  settled  on  his  wife  and  children,  a  power  for  husband  and  wife 
by  deed,  and  survivor  by  will  to  appoint  amongst  the  children  was  inserted  : 
Be  Gowan,  0.  v.  (?.,  17  Ch.  D.  778,  observing  on  Oliver  v.  0.,  10  Ch.  D. 
765. 

And  for  the  usual  powers  in  a  settlement  under  marriage  articles,  see  2 
L.  C.  Eq.  7th  ed.  794 ;  Dav.  Conv.  vol.  iii.  p.  663. 

A  person  named  as  trustee  may  sue  for  a  performance  of  the  articles.  Who 
though  he  has  not  formally  accepted  the  trust :    Cooke  v.  Fryer,  1  Ha.  may  sue. 
498. 

The  husband's  claim  under  marriage  articles  after  the  death  of  the  wife 
without  issue  is  not  defeated  by  his  having  refused  to  execute  a  settlement 
drawn  in  pursuance  of  the  articles :   Jeston  v.  Key,  6  Oh.  610. 

As  to  the  power  after  marriage  and  before  execution  of  the  settlement  of 
varying  the  articles,  see  D.  Bedford  v.  M.  Abercom,  1  My.  &  0.  312. 

And  that  parties  who  had  deliberately  executed  a  settlement  in  pursuance 
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of  an  ante-nuptial  contract  could  not,  even  before  the  marriage  took  place, 
revoke  the  settlement,  see  Page  v.  Home,  9  Beav.  566  ;   11  Beav.  227. 

Heirlooms.'} — Upon  the  question  of  settling  chattels  directed  to  be  held  as 
heirlooms,  or  on  the  same  uses  as  the  realty,  as  far  as  the  rules  of  law  and 
equity  vidll  permit,  and  under  trusts  executed  or  executory,  see  Scarsdale  v. 
Gurzon,  1  J.  &  H.  40 ;  and  see  Harrington  v.  H.,  L.  R.  5  H.  L.  87  ;  3  Ch. 
564  ;  Shelley  v.  (S.,  6  Eq.  540,  and  v.  sup.  p.  1550,  in  which  case,  the  execu- 
tory bequest  being  of  family  jewels  unconnected  with  any  real  estate,  the 
Intention  of  the  instrument  was  construed  to  be  that  the  chattels  were  to  go 
to  the  persons  taking  for  the  time  being  under  the  limitations  of  the  settle- 
ment, but  so  that  the  property  should  not  vest  in  any  person  so  taking  if 
that  person  did  not  attain  the  specified  age,  or  fulfil  the  specified  condition  ; 
and  that,  subject  to  these  limitations,  the  first  taker  was  entitled  absolutely, 
and  compare  Be  Hill,  [1902]  1  Ch.  807,  C.  A. ;  and  see  Angerstein  v.  A., 
[1895]  2  Ch.  883,  where  chattels  bequeathed  as  heirlooms  to  be  enjoyed 
by  the  person  for  the  time  being  entitled  to  the  "  actual "  possession  of  the 
settled  real  estate  were  held  not  to  vest  absolutely  in  a  tenant  in  tail  who 
predeceased  the  tenant  for  lite ;  Lewin,  139,  140 ;  Wms.  Exors.  549 ; 
and  see  Re  Fothergill,  [1903]  1  Ch.  149,  and  Lord  Chesham's  Settle- 
ment, [1909]  2  Ch.  329. 

Where  the  words  of  a  codicil  altering  the  limitations  in  the  will  were 
ambiguous,  effect  was  given  to  the  clear  intention  to  knit  the  personalty  to 
the  realty :  Be  Towry,  Dallas  v.  Law,  41  Ch.  D.  64,  C.  A. ;  comparing 
Carrington  v.  Payne,  5  Ves.  404,  and  Martineau  v.  Briggs,  23  W.  R.  889 ;  45 
L.  J.  Ch.  674 ;  and  see  Liddell  v.  L.,  64  L.  J.  Ch.  674 ;  73  L.  T.  303. 

As  to  the  meaning  of  "the  actual  possession  under  the  limitations" 
&c.  in  connection  vidth  the  settlement  of  heirlooms,  see  Re  Petre's  Settlement 
Trusts,  [1910]  1  Ch.  290  ;  and  see  also  Be  Parker,  [1910]  1  Ch.  581. 

A  gift  of  chattels  to  a  peer  and  his  successors,  "  to  be  enjoyed  with  and 
to  go  with  the  title,"  does  not  create  an  executory  trust  or  any  obligation 
binding  on  the  legatee :  Be  Johnston,  Cockerell  v.  E.  Essex,  26  Ch.  D. 
538  ;  and  so  where  a  condition  uncertain  as  to  its  mode  of  operation  was 
attached,  the  first  person  succeeding  to  the  honour  took  the  chattels  abso- 
lutely :  V.  Exmouth  v.  Praed,  23  Ch.  D.  158,  Form  16,  su-p.  p.  1550 ;  but  a 
gift  of  paintings,  &c.,  "  to  be  held  and  settled  as  heirlooms,  and  to  go 
with  the  title,"  is  executory,  and  confers  life  interests  only  on  persons  in 
esse  at  the  death  of  the  testator :  Be  Johnston,  sup. ;  and  a  disposition  of 
chattels  to  follow  a  dignity  is  good  where  no  rule  against  perpetuities  is 
transgressed :  Montagu  v.  L.  Inchiquin,  23  W.  R.  592 ;  32  L.  T.  427,  and 
compare  Be  Hill,  [1902]  1  Ch.  807,  C.  A. 

If  the  lady  is  an  infant,  and  her  property  is  settled  under  the  direc- 
tion of  the  Court,  a  restraint  on  anticipation  will  be  inserted ;  but  if  she 
is  of  age  and  independent  judgment,  the  property  will  be  settled  to 
her  separate  use  only :  see  Dav.  Conv.  vol.  iii.  p.  72,  and  cases  there 
cited. 

Directions  for  property  to  be  settled  on  a  daughter  and  her  issue  so  as 
not  to  be  liable  for  the  debts  &c.  of  any  husband,  or  so  that,  if  she  marry, 
she  may  enjoy  the  income  during  her  life  for  her  separate  use,  have  been 
carried  into  effect  by  inserting  a  restraint  upon  anticipation  :  see  Stanley  v. 
Jackman,  23  Beav.  450 ;  Turner  v.  Sargent,  17  Beav.  515 ;  Dunnill's 
Trusts,  I.  R.  6  Eq.  322. 

In  Be  Parrott,  Walter  v.  P.,  33  Ch.  D.  274,  C.  A.,  a  restraint  on  anticipa- 
tion was  inserted,  although  the  fund  was  simply  directed  to  be  settled  on  the 
testator's  daughter  for  life,  and  to  be  invested  for  her  in  good  securities  in 
the  names  of  trustees. 

And  under  similar  directions  a  power  to  appoint  a  life  estate  to  the 
husband  has  been  sanctioned :  see  Charlton  v.  Bendall,  11  Ha.  296  ;  Stanley 
V.  Jackman,  sup. ;  and  see  Montefiore  v.  Behrens,  1  Eq.  171,  where  the  life 
estate  so  to  be  appointed  was  made  determinable  on  alienation  by  the 
husband  or  his  bankruptcy. 
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A  benefit  conferred  on  the  testator's  daughter's  husband,  "if  living  "  Second 
(the  testator  having  referred  to  her  as  the  wife  of  W.),  could  not  be  extended  husband, 
to  a  future  husband  :  Be  Parrott,  Walter  v.  P.,  33  Ch.  D.  274,  C.  A. ;  but 
where  the  husbands  of  daughters  were  to  take  life  interests  in  remainder,  and 
an  intention  was  shown  to  include  children  of  a  future  marriage,  a  second 
husband  was  included :  Nash  v.  Alkn,  42  Ch.  D.  54. 

And  for  the  form  of  settlement  where  a  testator  has  directed  that  his  Strict  settle- 
daughter's  shares  shall  be  settled  on  themselves  strictly,  see  Loch  v.  Bagley,  ment  of 
4  Eq.  122  ;    Young  r.  Macintosh,  13  Sim.  445,  451.  daughter's 

There  being  on  the  terms  of  the  bequest  no  trust  for  a  settlement  capable  share, 
of  execution,  daughters  have  been  held  entitled  absolutely  on  attaining 
twenty-one,  and  being  then  unmarried :  Magrath  v.  Morehead,  12  Eq. 
491. 

And  for  the  frame  and  provisions  of  a  settlement  of  a  married  woman's 
property  under  the  direction  of  the  Court,  see  Chap.  XXXVII.,  "  Married 
Woman,"  p.  907. 

Shifting  clauses  (forfeiting  on  failure  to  comply  with  certain  conditions,  Shifting 
or  on  certain  contingencies  existing  and  giving  rise  to  new  interests)  are  clauses, 
distinguished  from  clauses  in  the  case  of  portions ;  the  object  of  which  is 
to  secure  equality  of  provision  :  Stanhope  v.  OoUingwood,  L.  R.  4  H.  L.  43  ; 
4  Eq.  286. 

The  exact  event  contemplated  by  the  testator  must  have  happened  for 
their  taking  effect :  Meyrich  v.  Laws,  9  Ch.  237  ;  Gardiner  v.  Jellicoe,  11 
H.  L.  C.  323;  12  C.  B.  N.  S.  568  ;  11  W.  R.  999. 

They  will  be  construed  strictly :  Walmesley  v.  Oerard,  29  Beav.  321 ; 
Musgrave  v.  Brooke,  26  Ch.  D.  792  ;  and  in  execution  of  an  executory  trust 
will  not  be  so  framed  as  to  annihilate  jointures  and  portions  in  the  event 
of  the  estates  going  over :   F.  Holmesdale  v.  West,  12  Eq.  280. 

But  ignorance  of  the  contents  of  the  will  does  not  protect  the  devisee  or 
legatee  from  the  consequences  of  non-compliance  with  the  provisions  in 
default  of  which  the  estate  is  given  over :  Astley  v.  E.  Essex,  18  Eq.  290 ; 
Hodge's  Legacy,  16  Eq.  92. 

See  also  on  the  question  of  shifting  clauses,  and  the  mode  of  construing 
and  giving  effect  to  them,  Egerton  v.  Brownlow,  4  H.  L.  C.  1 ;  Turton  v. 
Lamharde,  1  D.  F.  &  J.  495 ;  Trevor  v.  T.,  13  Sim.  108,  150 ;  Kenlis  v.  E. 
Bective,  34  Beav.  587 ;  Bagot  v.  Legge,  12  W.  R.  1037 ;  Meredith  v.  Treffry, 
12  Ch.  D.  170  ;  Cope  v.  E.  De  la  Warr,  8  Ch.  982  (proviso  that  if  A.  should 
succeed  to  the  earldom  of  D.,  the  succession  to  the  property  settled  on  a 
lesser  dignity  should  "  devolve  upon  "  another  person) :  Hervey-Bathurst  v. 
Stanley,  4  Ch.  D.  251 ;  affirmed,  sub  nam.  Bathurst  v.  Errington,  2  App.  Ca. 
698  (proviso  that  in  case  B.  or  C.  should  become  the  eldest  son  of  S.,  the 
estate  thereby  devised  should  determine) :  Viscount  Exmouth  v.  Praed, 
23  Ch.  D.  158  (that  a  condition  by  way  of  defeasance  must  be  definite  in 
ascertainment  of  its  operation  as  well  as  in  its  terms) :  Leslie  v.  E.  Rothes, 
[1894]  2  Ch.  499,  C.  A.  (powers  of  management  during  minority  preventing 
infant  earl  from  being  held  to  be  in  "  possession  or  receipt  of  rents  and 
profits  ") ;  and  as  to  a  younger  son  becoming  an  eldest  son  for  the  purposes 
of  the  settlement,  see  Sect.  III.,  inf.  pp.  1663,  1664. 

A  shifting  clause  which,  if  appUed  verbatim  to  leaseholds  (settled  by 
reference),  might  be  bad  for  remoteness  was  modified  so  as  to  render  it  free 
from  that  objection  :   Miles  v.  Harford,  12  Ch.  D.  691. 

See  Astley  v.  E.  Essex,  18  Eq.  290 ;  Catt's  Trust,  2  H.  &  M.  46 ;  Be  Name  and 
Williams,  6  Jur.  N.  S.  1064 ;  Blagrave  v.  Bradshaw,  4  Drew.  230 ;  Bennett  arms  clause. 
V.  B.,  2  Dr.  &  S.  266 ;  Semple  v.  Holland,  33  Beav.  94 ;  D'Eyncourt  v. 
Gregory,  1  Ch.  D.  441,  that  a  name  and  arms  clause  is  not  complied 
with  by  merely  adding  the  required  surname  before  the  original  sur- 
name ;  Be  Eversley,  Mildmay  v.  M.,  [1900]  1  Ch.  96,  distinguishing 
D'Eyncourt  v.  Gregory,  1  Ch.  D.  441,  that  a  clause  directing  the  use  of  the 
name  "  alone  or  together  "  with  the  devisee's  own  family  name  is  com- 
plied with  by  the  use  of  the  prescribed  name  either  before  or  after  the  family 
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name ;  Awten  v.  Collins,  54  L.  T.  903,  that,  aemble,  a  mere  voluntary 
assumption  of  a  coat  of  arms  is  not  sufficient ;  Be  Farrer  and  Champion, 
1887,  W.  N.  102  ;  Musgrave  v.  Brooke,  26  Oh.  D.  792,  that  such  a  clause  must 
be  construed  strictly,  and  that  the  cesser  and  Umitation  over  must  fit  in 
with  each  other ;  Biggs-Miller  v.  Wheatley,  28  L.  R.  Ir.  144,  day  of  death  of 
tenant  for  life  not  to  be  counted  in  year  allowed  for  compliance  ;  Bevan  v. 
Mahon-Hagan,  27  L.  R.  Ir.  399,  royal  hcence  necessary  to  confer  right  to 
assume  and  bear  arms  ;  Be  Varley,  Thornton  v.  V.,  62  L.  J.  Ch.  652,  person 
entitled  to  actual  possession  ;  Be  Oreenwood,  [1903]  1  Ch.  749,  C.  A.,  that 
such  a  clause  will  be  construed  where  possible  as  a  condition  subsequent ; 
Be  Croxon,  [1904]  1  Ch.  252,  a  condition  requiring  beneficiary  to  "  lawfully 
assume  "  name  and  arms  held  not  binding  where  it  was  impossible  for 

beneficiary  to  obtain  a  grant  of  the  arms. 

As  to  the  importance  of  the  clause  in  aiding  the  construction  of  a  gift  of 
successive  estates  tail,  see  Studdert  v.  Von  Steigilitz,  23  L.  R.  Ir.  564. 
Where  by  reason  of  non-comphance  with  a  name  and  arms  clause  by  a 

tenant  for  life  his  life  interest  in  real  estate  and  funds,  and  securities,  went 

over  to  his  son,  who  predeceased  him  without  issue,  it  was  held  that  the 

father  took  the  rents  during  his  life  as  special  occupant,  but  the  income  of 

the  funds  and  securities  formed  part  of  the  son's  personalty :  Be  Mitchell, 

Moore  v.  M.,  [1892]  2  Ch.  87. 

The  execution  of  a  disentailing  deed  by  a  tenant  in  tail  of  real  estate  was 

held  not  to  relieve  him  from  liabiUty  to  forfeiture  of  personal  estate, 

bequeathed  to  go  along  with  the  realty,  for  non-comphance  with  a  name 

and  arms  clause  affecting  the  personalty :   Be  Cornwallis,  C.  v.  Wykeham 

Martin,  32  Ch.  D.  388. 

See  Walcot  v.  Boifield,  Kay,  534 ;  Dunne  v.  D.,  3  Sm.  &  G.  22  ;  7  D.  M. 

&  Q.  207  ;  Be  Moir,  Warner  v.  M.,  25  Ch.  D.  605. 
See  Seymour  v.  Vernon,  10  Jur.  N.  S.  487 ;   Be  Williams,  6  Jur.  N.  S. 

1064 ;  Exp.  Dickson,  1  Sim.  N.  S.  37  ;  Hodgson  v.  Halford,  11  Ch.  D. 

959 ;   Wainwright  v.  Miller,  [1897]  2  Ch.  255. 

In  executing  an  executory  trust  giving  life  estates,  power  to  commit 

waste  will  not  be  given  to  the  tenants  for  fife :   Davenport  v.  D.,  1  H. 

&  M.  775 ;  Form  10,  sup.  p.   1651 ;    notwithstanding  the  use  by  the 

testator  of  the  words  "  in  strict  settlement  "  :  Stanley  v.  CouUhurst,  10  Eq. 

259. 

If,  however,  in  order  to  effect  the  general  intention,  words  importing  a 

larger  estate  are  out  down  to  an  estate  for  life,  such  life  estate  will  be  made 

unimpeachable  for  waste  :  see  Leonard  v.  E.  Sussex,  2  Ver.  526 ;  Bankes  v. 

Le  Despencer,  10  Sim.  576 ;  11  Sim.  508  ;  Lewin,  596. 

Under  a  direction  to  settle  real  estate  to  the  separate  use  for  hfe  of  a 

married  woman,  the  estate  will  not  be  made  unimpeachable  for  waste : 

Clive  V.  C,  7  Ch.  433. 


Propriety  of 
investment. 


INVESTMENT  IN  LAND. 

Applications  for  investment  in  land  are  usually  by  summons  in  Chambers, 
for  approval  of.  the  conditional  contract. 

The  Court  must  be  satisfied  that  the  proposed  investment  is  fit  and  proper 
in  all  respects  :  Bethell  v.  Abraham,  17  Eq.  24, 27  ;  and  the  usual  practice  is 
to  direct  an  inquiry  whether  the  investment  is  fit  and  proper,  and  if  so, 
whether  a  good  title  can  be  made  :   Lewin,  Trusts,  588. 

But  the  Court  may  be  satisfied  with  the  evidence  of  the  fitness  of  the 
proposed  purchase  or  security  produced  at  the  time  of  making  the  appUca- 
tion,  in  which  case  the  investment  is  at  once  approved,  subject  to  the 
inquiry  as  to  title.  If  the  Court  is  not  so  satisfied,  an  inquiry  as  to  fitness 
is  directed,  or  the  matter  is  adjourned. 

To  obtain  the  order  approving  the  purchase  without  mqmry,  there 
must  be  an  affidavit  of  one  or  more  surveyors,  stating  the  value,  rental, 
and  outgoings,  and  proving  the  circumstances  which  render  the  purchase 
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desirable :  Be  Kinsey,  1  N.  R.  303 ;  and  in  all  cases  of  purchase  or  loan 
on  mortgage  trustees  must  employ  their  own  valuers  :  Ingle  v.  Partridge, 
34  Beav.  412. 

The  inquiry  as  to  title  will  be  upon  a  general  reference,  and  not  "  accord-  Inquiry 
ing  to  the  conditions,"  though  liberty  may  be  given  to  apply  in  Chambers  as  to  title, 
for  leave  to  dispense  with  any  particular  requisition :  Exp.  Christ's  Hos- 
pital, 2  H.  &  M.  166  ;  Meyrick  v.  Laws,  34  Beav.  58 ;  but  purchases,  under 
special  conditions,  of  a  title  not  strictly  marketable  may  be  sanctioned  by 
the  Court  whenever  the  acquisition  of  the  specific  property  is,  from  the 
circumstances,  a  matter  of  importance  to  the  trust :   Dart,  V.  &  P.  97. 

By  the  Vendor  and  Purchaser  Act,  1874  (37  &  38  V.  o.  78),  s.  1,  forty 
years  is  substituted  for  sixty  years  as  the  period  of  commencement  of  title 
which  a  purchase  may  require. 

For  the  form  of  affidavit  in  support  of  the  application,  of  examination  of 
the  abstract  of  title,  certificate  of  result  of  inquiry  as  to  title,  and  of  settle- 
ment (and  execution)  of  the  deed,  and  affidavit  and  certificate  of  execution, 
see  D.  C.  F.  574  et  seq. 

A  power  to  invest  in  the  purchase  of  lands  or  hereditaments  in  fee  simple  Ground 
in  possession  authorizes  an  investment  in  the  purchase  of  freehold  ground  rents, 
rents  :  Be  Peyton's  Settlement,  L.  R.  7  Eq.  463  ;  and  a  power  to  invest  in 
leasehold  ground  rents  authorizes  a  purchase  of  leasehold  ground  rents : 
Be  Mordan,  [1905]  1  Ch.  515,  C.  A. ;  but  an  investment  of  a  fund  in  Court 
in  house  property  will  not  be  sanctioned :  Moore  v.  Walter,  11  W.  R.  713  ; 
28  L.  T.  448. 

Under  special  circumstances,  the  Court  has  sanctioned  the  purchase  by  Mines, 
trustees,  with  powers  of  investment  in  land  adjoining  the  settled  property, 
of  mines  partly  under  the  settled  estates  :  Bellot  v.  Littler,  22  W.  R.  836  ;  30 
L.  T.  861. 

And  as  to  investments  by  trustees,  v.  sup.  Chap.  XLI.,  pp.  1138  et  seq. 

A  power  of  re-sale  will  be  inferred  from  a  direction  that  real  estates  when  Power 
purchased  shall  be  held  on  such  trusts  as  will  best  correspond  with  the  of  re-sale, 
subsisting  trusts,  and  be  considered  as  personal  estate  for  the  purposes  of 
the  settlement :   Tait  v.  Lathbury,  1  Eq.  174. 


Section  III. — ^Pekforming  the  Trusts  of  Settlements. 

(l.)   CARRYING  SETTLEMENT  INTO  EXECUTION. 

1.  Judgment  to  perform  Trusts  of  Settlement,  and  for  Accounts  and 
Inquiries  as  to  Trust  Estate  in  Suit  ly  Cestuis  que  Trust. 

Declare  that  the  trusts  of  the  indentuie  of  settlement,  dated  &c., 
made  between  &c.,  ought  to  be  performed  and  carried  into  execution, 
and  order  and  adjudge  the  same  accordingly ;  And  it  is  ordered  that 
the  following  &c. : — 1.  An  inquiry  what  children  the  said  L.  has  had 
by  his  marriage  with  the  Deft  S.  L.,  or  by  any  previous  marriage, 
and  whether  such  children  be  living  or  dead,  and  if  any  of  them  be 
dead,  when  they  respectively  died,  and  who  are  the  legal  pers.represves 
of  such  of  them  as  may  be  dead ;  2.  An  account  of  the  principal 
money  subject  to  the  trusts  of  the  said  settlement  received  by  the 
Defts  Gr.  and  C,  or  either  of  them,  or  by  the  Deft  Gr.  jointly  with 
B.  deceased,  or  by  any  person  or  persons  by  their  order  or  for  their 
use  as  trustees  or  trustee  of  the  said  indenture  of  settlement ;  3.  An 
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inquiry  upon  what  securities  the  said  trust  funds  have  been  and  now 
are  invested,  and  whether  such  investments  have  been  properly 
made,  having  regard  to  the  terms  and  powers  contained  in  the  said 
settlement.— Adjourn,  &c.— See  Lang  v.  Griffiths,  M.  E.,  21  March, 
1859, B.  1418. 


2.  The  like,  in  Action  to  perform  the  Trusts  and  for  Partition. 

"  Declare  that  the  trusts  of  the  settlement  in  the  pleadings 
mentioned  ought  to  be  performed  and  carried  into. execution,  and 
order  and  adjudge  the  same  accordingly  ;  And  it  is  ordered  that  the 
following  &c. : — 1.  An  inquiry  whether  E.  G.  {the  wife)  in  the  plead- 
ings named  is  living  or  dead,  and  if  dead,  when  she  died,  and  whether 
or  not  in  the  lifetime  of  G.  G.  {the  husband)  therein  also  named,  and 
whether  she  ever,  and  when,  and  in  any  and  what  manner  exercised 
the  power  of  appointment  in  the  said  settlement  contained,  and  if 
so,  in  favour  of  what  person  or  persons,  and  whether  any  such 
appointment  was  ever  revoked,  and  if  so,  in  what  manner ;  2.  Aa 
inquiry  what  children  the  said  E.  G.  had  by  her  marriage  with  the 
said  G.  G.,  or  by  her  previous  husband  A.,  in  the  pleadings  named, 
and  when  such  children  were  respectively  born,  and  whether  they 
are  all  living,  or  if  any  of  them  are  dead,  when  they  died  respectively, 
and  who  are  (the  heirs-at-law  or  real  represves,  and  also)  the  legal 
pers.  represves  of  such  of  the  said  children  as  may  have  died  after 
attaining  the  age  of  twenty-one  years  respectively ;  3.  An  inquiry 
who  are  the  persons  respectively  entitled  to  the  hereditaments  and 
premises  comprised  in  the  said  settlement,  and  in  what  respective 
shares  and  proportions,  and  whether  any  and  which  of  such  shares 
are  subject  to  or  comprised  in  any  and  what  settlement  or  settle- 
ments ;  4.  An  inquiry  what  real  and  personal  estate  is  now  subject 
to  the  trusts  of  the  said  settlement,  and  upon  what  securities  so  much 
of  the  trust  premises  as  consists  of  personal  estate  is  now  invested, 
and  whether  such  investments  were  properly  made,  having  regard 
to  the  terms  and  powers  contained  in  the  said  settlement ;  5.  An 
inquiry  whether  any  and  which  of  the  children  of  the  said  E.  G.  have 
in  any  way  charged  or  incumbered  their  respective  interests  under 
the  said  settlement,  and  what  incumbrances. (if  any)  afEect  so  much 
of  the  real  estate  comprised  in  the  said  settlement  as  has  not  been 
sold,  or  any  and  what  parts  thereof,  and  what  is  due  and  to  whom  in 
respect  of  such  incumbrances  respectively,  and  what  are  the  priorities 
of  such  incumbrances  respectively ;  6.  An  inquiry  whether  any  and 
what  parts  of  the  real  estate  comprised  in  the  said  settlement  have 
been  sold,  and  if  so,  by  and  to  whom,  and  for  what  sum  or  sums  of 
money,  and  by  whom  the  purchase-money  has  been  received,  and 
how  the  same  has  been  applied  or  disposed  of ;  And  if  it  shall  appear 
that  the  purchase-money  of  such  parts  (if  any)  of  the  said  real  estate 
as  have  been  sold  has  been  received  by  the  Defts  P.  and  H.,  or  either 
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of  them,  or  by  any  person  or  persons  by  their  order  or  for  their  use  as 
trustees  of  the  said  settlement ;  7.  An  account  of  the  proceeds  of 
such  sale  or  sales ;  8.  An  account  of  the  rents  and  profits  of  the 
said  real  estate  received  by  the  Defts  P.  and  H.,  or  either  of  them,  or 
by  any  person  &c. ;  9.  An  inquiry  whether  it  will  be  for  the  benefit 
of  the  several  persons  interested  under  the  said  settlement  that  the 
real  estate  comprised  therein  should  be  sold." — Defts  by  their 
Counsel  desiring  to  retire,  Directions  to  appoint  new  trustees  ;  Defts 
to  convey,  assign,  and  transfer  the  trust  estate  &c.,  so  as  to  vest  the 
same  in  the  trustees  to  be  appointed. — Adjourn  &c,— See  Aburrow 
V.  Pinh,  V.-C.  S.,  30  May,  1870,  A.  1341. 

3.  Trustees  of  Settlement  authorized  to  purchase  Reversion  of  Lease- 
hold Property,  with  Provisions  for  compensating  Tenants  for 
Life. 

This  Court  being  of  opinion  that  the  purchase  of  the  freehold  and 
reversion  of  the  hereditaments  comprised  in  the  several  leases  dated 
the  —  day  of  — ,  in  the  pleadings  mentioned,  at  the  prices  and  upon 
the  terms  therein  stated,  is  a  proper  investment  for  the  sum  of  £ — , 
and  the  Defts  H.  A.  and  S.,  by  their  coimsel,  consenting  to  such 
purchase  and  investment ;  Order  that  the  Pits  be  at  liberty  to 
complete  the  said  purchase  at  the  price  and  upon  the  terms  afore- 
said, and  to  pay  the  purchase-money  of  £—  out  of  the  moneys  in 
their  hands  available  for  re-investment  in  land  to  be  settled  to  the 
uses  and  upon  the  trusts  of  the  will  of  the  testator  :  And  it  is  ordered 
that  the  Pits  be  at  liberty  from  time  to  time,  by  and  out  of  the 
moneys  for  the  time  being  in  their  hands  available  for  re-investment 
in  land  to  be  settled  as  aforesaid  (if  and  so  far  as  may  be  necessary), 
to  pay  from  and  after  the  death  of  the  Deft  H.  A.,  imtil  the  —  day 
of  — ,  if  the  Deft  Dame  G.  S.  shall  so  long  live,  imto  the  Deft  Dame 
G.  S.  for  her  sole  and  separate  use,  without  power  of  anticipation, 
such  annual  sum  (if  any)  as  may  be  required,  having  regard  to  the 
rental  for  the  time  being  of  the  hereditaments  comprised  in  the 
leases  in  the  pleadings  mentioned,  to  compensate  such  loss  as  for 
the  time  being  may  be  sustained  by  the  said  Dame  G.  S.  in  conse- 
quence of  the  investment  of  the  said  sum  of  £ —  in  the  purchase  of 
the  said  reversion,  the  amount  of  such  loss  in  any  year  to  be  ascer- 
tained from  the  difierence  between  the  clear  beneficial  rental  for  that 
year  of  the  said  hereditaments  comprised  in  the  said  leases,  and  the 
sum  of  £935,  being  the  amount  of  the  sum  of  £295,  the  present  yearly 
beneficial  rental  of  the  said  hereditaments,  and  the  sum  of  £640,  the 
amount  of  interest  at  the  rate  of  4  p.  c.  per  ann.  on  the  said  sum  of 
£ —  ;  Directions  as  to  costs. — Liberty  to  apply. — Errington  v. 
Ackers,  V.-C.  M.,  20  March,  1875,  A.  644. 
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NOTES. 

As  to  procedure  by  originating  summons  for  execution  of  trusts,  v.  sup. 
p.  1420. 

By  O.  LV,  15a,  it  is  provided  that  no  order  for  the  execution  of  a  trust  or 
for  accounts  or  inquiries  concerning  property  held  upon  any  trust,  or  the 
parties  entitled  thereto,  is  to  be  made  except  by  the  Judge  in  person. 

Where  an  action  for  execution  of  trusts  proved  to  be  unnecessary,  the 
Pits,  tenants  for  life,  were  ordered  to  pay  the  costs  of  the  action  up  to  and 
including  the  trial :  Fane  v.  F.,  13  Ch.  D.  228,  et  v.  swp.  pp.  1129, 1452. 

As  to  the  power  of  the  Coiurt  to  sanction  the  surrender  of  a  settled  policy 
where  the  settlor  (the  husband)  is  unable  to  perform  his  covenant  to  pay 
premiums,  see  Re  Steen,  8.  v.  Peebles,  25  L.  R.  Ir.  544. 

(ll.)   EAISING   PORTIONS — ADVANCEMENT — HOTCHPOT. 

1.  Declaration  that  Portions  were  well  charged,  with  Directions 
for  raising  them. 

Directions  for  the  appointment  of  P.  and  T.,  as  new  trustees  of 
tlie  settlement,  in  substitution  for  the  deceased  trustees,  and  vesting 
tlie  trust  estate  [Chap.  XLI.,  "  Trustees,"  sup.  pp.  1172,  1173] ; 
"  And  Declare  that  the  sum  of  £5,000  was  well  charged  by  the 
indenture  of  settlement,  dated  &c.,  and  was  well  appointed  by  the 
deed-poll,  dated  &c.,  and  that  the  same  is  now  raisable  under  the 
term  of  twelve  hundred  years  comprised  in  the  said  settlement  by 
the  trustees  of  the  said  settlement ;  And  Order  that  the  Defts  P.  and 
T.  do  raise  the  said  sum  of  £5,000  by  sale  or  mortgage  of  the  here- 
ditaments and  premises  comprised  in  the  said  settlement,  or  of 
some  part  or  parts  of  such  hereditaments  and  premises  [Form  11, 
sup.  p.  1397] ;  and  the  Deft  M.  K.  (the  tenant  for  life  in  posses- 
sion), by  his  counsel  consenting  thereto.  It  is  ordered  that  the  Deft 
M.  K.  do  pay  to  P.  and  T.  their  costs  of  raising  the  said  sum  of 
£5000." — Costs  of  Pits  and  Defts  to  be  taxed  and  paid  by  the  Defts 
P.  and  T.  out  of  the  £5000  so  to  be  raised  ; — "  And  it  is  ordered  that 
the  Defts  P.  and  T.  do  pay  one  moiety  of  the  residue  of  the  said  sum 
of  £5000  to  the  Pits  A.,  K.  and  P.  {the  trustees  of  the  marriage  settle- 
ment of  a  child  to  whom  one  moiety  of  the  £5000  had  ieen  appointed) ; 
And  it  is  ordered  that  the  Defts  P.  and  T.  do  invest  one-fifth  of 
the  remaining  moiety  of  the  residue  of  the  said  sum  of  £5000  in  their 
names  in  Consols  ;  and  apply  the  interest  as  it  accrues  on  the  Consols 
to  be  so  purchased  towards  the  maintenance  and  education  of  the 
infant  Deft  Gr.  {appointee  of  £500)  during  her  minority,  or  until  further 
order." — Directions  for  payment  out  of  the  residue  of  the  £5000  of 
principal  and  interest  due  to  the  incumbrancers  on  the  share  of  B.  K-. 
{appointee  of  the  remaining  £2000),  and  payment  of  the  ultimate 
residue  of  the  said  sum  of  £5000  to  the  Deft  B.  K.— Liberty  to  apply. 
—Knapp  v.  K.,  V.-C.  B.,  22  May,  1871,  A.  1291 ;  ,S.  C,  12  Eq.  238. 

For  decree  to  raise  by  mortgage  or  sale  of  the  settled  estate  a  sum  of 
£25,000  charged  by  the  testator  with  portions  for  his  daughters  and  interest 
thereon,  and  with  mortgages  and  incumbrances,  see  Fane  v.  E.  Sandwich, 
L,  C,  3  May,  1748,  A.  516. 
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2.  Raising  Portions — Advances — Satisfaction. 

"  Declare,  that  the  Pit  is  entitled  (in  right  of  his  wife)  to  £ — , 
being  one-fifth  of  the  sum  of  £ — ,  agreed  by  the  articles  of  &c.,  to  be 
charged  on  the  estate  &c.  for  the  portions  of  younger  children  in  case 
of  a  son,  and  to  interest  on  the  same,  after  the  rate  of  4  p.  c.  per  ann. 
from  the  death  of  &c." — Like  declaration  as  to  two  other  daughters. 
— And  Order  that  the  following  &c. :  1.  An  account  of  what  is  due 
to  the  Pit  and  to  &c.  for  principal  and  interest  on  their  said  portions 
accordingly  ;  2.  An  inquiry  whether  any,  and  what,  sums  of  money 
were  advanced  by  way  of  portions  on  the  respective  marriages  of 
&c.  [the  two  other  daughters']  by  their  father ;  And  Declare,  that  in 
case  it  shall  appear  that  they  have  been  advanced  any  sum  more 
than  the  sum  of  £ — ,  which  they  would  be  entitled  to  under  the  said 
articles,  the  same  must  be  considered  as  a  satisfaction  for  the  several 
portions  due  to  them  by  the  said  articles,  and  that  those  portions  so 
due  to  them  under  the  said  articles  will  sink  into  the  land  for  the 
benefit  of  the  Deft  B. ;  And,  in  case  it  shall  appear  that  the 
said  &c.  were  not  advanced  to  the  extent  of  £ — ;  3.  An  account 
of  what  is  due  for  principal  and  interest  in  respect  of  their  portions  of 
£ —  each,  such  interest  to  be  computed  after  the  rate  of  £4  p.  c. 
per  ann.  from  the  death  of  the  said  &c. ;  And  it  is  ordered  that 
what  shall  be  certified  to  be  due  to  the  Pit,  and  the  said  Defts  for 
principal  and  interest,  as  aforesaid,  together  with  the  costs  hereafter 
directed,  be  raised  by  sale  or  mortgage  of  a  competent  part  of  the 
estate  charged  with  the  payment  of  the  sum  of  £ — ,  with  the  appro- 
bation of  the  Judge.  And  in  case  the  same  shall  be  raised  by 
mortgage.  It  is  ordered  that  such  mortgage  be  settled  by  the  Judge 
&c.  [Form  11,  p.  1397].  And  in  case  the  same  shall  be  raised  by  sale. 
It  is  ordered  that  the  money  to  arise  by  such  sale  be  lodged  in  Court 
to  the  credit  of  this  action  &c.  "  Proceeds  of  Sale  of,  &c." — Liberty 
to  apply  for  payment  of  the  portions  when  raised. — See  Smith  v. 
Church,  L.  C,  9  June,  1769,  B.  573. 


3.  Inquiries  as  to  Advances  and  Shares. 

"  Order  that  the  following  &c. : — 1.  An  inquiry  whether  the 
testator  in  his  lifetime  gave,  advanced,  or  settled  to,  for,  or  upon 
any  and  which  of  his  children  any  sum  or  sums  of  money  or  other 
property ;  and  if  so,  what  was  the  amount  or  value  thereof ;  2.  An 
inquiry  whether  any  and  what  payments,  appropriations,  or  advances 
have  been  made  by  the  exors  of  the  will  of  the  testator  since  his  death 
to  or  on  account  of  the  children  of  the  testator,  or  any  and  which  of 
them,  in  respect  of  their  shares  of  his  residuary  estate,  or  otherwise  ; 
3.  An  inquiry  of  what  the  residuary  personal  and  real  estate  of  the 
testator  consisted." — Windsor  v.  Cross,  V.-C.  L.  Cranworth,  16  Nov, 
1850,^  B.  393 ;  WhitaUx  Y-  Goodmn,  M.  R.,  27  May,  ;871,  B,  1242. . 
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For  declaration  (on  demurrer)  that  the  proposed  application  of  one  moiety 
of  the  trust  funds  by  way  of  advancement  to  the  Deft  L.  (towards  the 
discharge  of  debts  and  incumbrances)  was  within  the  power  contained  in 
the  will  of  the  testator  (to  apply  a  moiety  of  the  trust  funds  "  in  or  towards 
the  preferment  or  advancement  of  L.  or  otherwise  for  his  benefit  in  such 
manner  as  the  trustees  should  in  their  discretion  think  fit  "),  see  Lowther  v. 
Bentinck,  M.  R.,  19  Dec.  1874,  B.  3569  ;  S.  C,  19  Eq.  166. 

For  declaration  (on  petition  by  the  trustees)  that  the  Petrs  would,  under 
the  power  contained  in  the  testator's  will  authorizing  the  trustees  thereof  to 
apply  any  part  or  parts,  not  exceeding  in  the  whole  one-halt  of  the  capital  of 
the  share  of  each  of  the  testator's  daughters,  at  any  period  or  periods  of 
the  life  of  each  such  daughter  for  her  advancement,  or  otherwise  for  her 
benefit,  be  justified  in  advancing  £ — ,  part  of  the  share  of  T.  (one  of  the 
daughters)  in  the  testator's  residuary  estate  to  P.  T.  (her  husband),  on  his 
executing  such  bond  as  in  the  petition  mentioned,  see  Be  Kershaw,  V.-C.  M., 
27  June,  1868,  A.  1931 ;  6  Eq.  322. 

4.  Advancement  of  Part  of  a  Son's  Expectant  Share  conditionally 

on  his  executing  a  Post-nuptial  Settlement. 

This  Court  being  of  opinion  that  the  draft  settlement,  which  is 
identified  by  the  signature  of  — ,  the  solrs  for  all  parties,  in  the 
margin  thereof,  is  a  proper  settlement  of  the  expectant  share  of 
and  in  the  trust  moneys  comprised  in  the  indenture  of  settlement, 
dated  &c.  {made  on  the  parents'  marriage),  Declare  that  under  the 
circumstances  in  the  pleadings  stated  the  trustees  of  the  said  settle- 
ment upon  the  execution  of  a  settlement  ia  accordance  with  the  said 
draft  settlement  by  all  necessary  parties  and  with  the  consent  of  the 
Pit  S.  and  his  wife  (the  parents),  and  at  the  request  of  the  Pit  E. 
{the  son)  will  be  authorized  to  advance  and  make  over  one  equal 
fourth  part  of  the  said  trust  moneys  to  the  Pit  E.'s  trustees,  to  be 
held  by  them  upon  the  trusts  and  with  and  subject  to  the  powers, 
provisoes,  agreements,  and  declarations  in  and  by  the  said  draft 
settlement  stated,  declared,  and  contained  concerning  the  same. — 
See  Roper-Curzon  v.  Roper-Curzon,  M.  E.,  6  March,  1871,  B.  602  ; 

5.  C,  11  Eq.  452. 


5.  Hotchpot — Life  Interests  brought  into — Inquiry  as  to  Value — 
Inquiries  and  Declarations  as  to  Settled  and  Appointed  Property. 

Order  that  the  following  inquiry  be  made,  that  is  to  say : — 
(1.)  An  inquiry  of  what  particidars  the  trust  property,  now  subject 
to  the  trusts  of  the  indenture  of  settlement,  dated  &c.,  consists ; 
And  it  is  ordered  that,  pending  such  inquiry,  the  question  raised  by 
the  summons  as  to  whether  the  Pit  should  take  any  proceedings  to 
enforce  the  covenant  contained  in  the  said  settlement  to  settle  after- 
acquired  property  of  C.  D.,  and  the  question  of  priority  of  the  charge 
of  £ —  referred  to  in  the  said  affidavit  of  &c.,  do  stand  over ;  Declare 
that  the  income  on  £ —  covenanted  to  be  paid  by  the  said  C.  D.  in 
the  said  settlement,  and  on  £ — ,  settle^  by  tbe  settlement  dated  &c.j 
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and  on  the  investments  of  such  two  sums,  was  well  appointed  by 
the  will  of  the  said  C.  D.,  as  to  one-half  to  &o.,  and  as  to  the  remain- 
ing half  to  &c. ;  Declare  that  the  limitations  by  way  of  appointment 
contained  in  the  will  of  the  said  C.  D.,  intended  to  take  effect  subject 
or  subsequent  to  the  life  interests  of  the  said  E.  and  F.,  are  invalid  ; 
Declare  that  the  said  E.  and  F.  must  bring  their  respective  life 
interests  into  hotchpot,  and  for  that  purpose  it  is  ordered  that  the 
following  further  inquiry  be  made,  that  is  to  say : — (2.)  An  inquiry 
what  were  the  values  of  the  life  interests  of  the  said  E.  and  F. 
respectively  at  the  death  of  the  said  C.  D. ;  Declare  that  the  appointed 
trust  estate  is  to  be  retained  and  administered  by  the  Pits  and  the 
Defts  as  trustees  of  the  said  settlements,  and  not  by  the  trustees  of 
the  will  of  C.  D. — Tax  and  pay  costs  without  prejudice  to  any  ques- 
tion as  to  what  fund  ought  ultimately  to  bear  the  same. — Adjourn 
further  consideration. — Re  Heathcote,  Trench  v.  H.,  Kekewich,  J., 
15  Jan.  1891,  A.  139  ;  1891,  W.  N.  10. 

6.  Advances  to  he  hrought  into  Hotchpot. 

Declare  that  interest  at  the  rate  of  4  p.  c.  per  arm.  from  the  —  day 
of  — •  is  chargeable  in  respect  of  the  value  of  the  testator's  business, 
and  on  the  advances  to  the  Deft  S.  S.  D.,  and  also  on  the  advances 
to  the  testator's  children  after  attaining  the  age  of  twenty-one  years  ; 
And  Declare  that  advances  out  of  income  to  the  testator's  children 
after  attaining  the  age  of  twenty-one  years,  but  without  interest, 
are  to  be  brought  into  account,  and  advances  out  of  income  to  the 
testator's  children  before  attaining  that  age  are  not  to  be  brought 
into  account  or  to  carry  interest. — Ee  Dallmeyer,  D.  v.  D.,  Kekewich, 
J.,  17  July,  1895,  A.  3188,  as  varied  by  C.  A.,  18  Dec.  1895,  A.  5024  ; 
[1896]  1  Ch.  372,  0.  A. ;  and  see  Re  Davy,  [1908]  1  Ch.  61. 

NOTES. 
PORTIONS. 

The  leading  principle  of  the  law  of  portions  for  younger  children  is  Leading 
equality  of  division,  so  that  while  no  child  shall  be  excluded,  none  shall  principle, 
take  a  double  provision. 

Accordingly,  in  the  usual  provision  excluding  from  a  portion  "  an  eldest  Meaning  of 
or  only  son,"  the  eldest  son  is  the  one  who,  by  taking  the  family  estate,  is  "eldest  Bon." 
already  otherwise  provided  for ;  i.e.,  it  must  be,  independently  of  age  and 
natural  birth,  that  "  eldership  which  carries  the  estate  along  with  it  "  •- 
Duke  V.  Doidge,  2  Vez.  203,  n.  ;  Ellison  v.  Thoroas,  1  D.  J.  &  S.  18  ;  Colling - 
wood  V.  Stanhope,  L.  R.  4  H.  L.  43,  58  ;  Law  Union  die.  Co.  v.  Hall,  [1902] 
A.  C.  263. 

And  younger  children  are  children  other  than  the  child  who  has  succeeded  "  Younger 
to  the  family  estate :    Re  Bayley's  Settlement,  6  Ch.  590 ;    9  Eq.  491 ;  children." 
Chadwick  v.  Doleman,  2  Vez.  528  ;   and  see  Be  Stawell's  Trusts,  [1909]  1 
Ch.  534,  on  app.,  [1909]  2  Ch.  239. 

But  the  general  rule  must  give  way  to  the  express  language  of  the  will  or 
settlement ;  e.g.,  where  the  testator  defines  the  expression  "  younger 
children  "  by  giving  their  names :  Be  Prytherch.,  P,  v.  Williams,  42  Ch.  D, 
590. 

VOL.  n.  5  0        ' 
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i-ldest  son  jj  ^.j^g  eldest  son  dies  s.  p.  before  the  time  when  the  portions  become 

DortKi   ^  TM     payable,  the  second  son  thereupon  becoming  an  eldest  son,  and  entitled  as 
able.  ^^°^  ^°  *^®  settled  (family)  estate,  is  excluded  from  a  portion :  Chadwick  v, 

Dohman,  sup. ;  L.  Teynham  v.  WM,  2  Vez.  198  ;  Bayley's  Settlement,  sup.  ; 
Re  Smith's  Estate,  27  L.  R.  Ir.  121 ;  Me  StawelVs  Trusts,  sup.  ;  secus,  if 
the  second  son  becoming  an  eldest  son  during  his  father's  lifetime  has  been 
excluded  from  the  bulk  of  the  estate  by  a  previous  disentailing  deed: 
Macoubry  v.  Jones,  2  K.  &  J.  684 ;  or  his  interest  cut  down  to  a  Ufe 
interest:  Be  Wrottesley's  Settlement,  [1911]  1  Ch.  708;  or  succeeds  to  the 
reversion  of  the  settled  property,  not  under  the  instrument  creating  the 
portions,  but  by  descent :  Sing  v.  Leslie,  2  H.  &  M.  68. 

So  also  an  only  son,  excluded  from  the  settled  estate  by  the  father's 
forfeiture,  was  held  entitled  to  personal  estate  from  which,  if  he  had  taken 
the  settled  estate  as  an  eldest  or  only  son,  he  would  have  been  excluded  : 
Johnscm  v.  Foulds,  5  Eq.  268. 

And  an  eldest  son  (by  birth)  who  has  attained  twenty-one  but  dies  in  his 
father's  lifetime  without  inheritable  issue,  and  without  having  barred  the 
entail,  will,  through  his  represves,  be  entitled  to  a  portion ;  the  period  for 
ascertaining  who  fills  the  character  of  eldest  son  being  the  time  when  the 
portions  are  payable :  Ellison  v.  Thomas,  1  D.  J.  &  S.  18 ;  Davies  v. 
Huguenin,  1  H.  &  M.  730 ;  Collingwood  v.  Stanhope,  L.  E.  4  H.  L.  43  ; 
secus,  when  the  provision  proceeds  from  a  stranger :  see  Sandeman  v. 
Mackenzie,  1  J.  &  H.  613,  630 ;  Theed's  Settlement,  3  K.  &  J.  375,  380 ; 
Domville  v.  Winnington,  26  Ch.  D.  382  ;  and  see  Dav.  Conv. ,  vol.  iii  pp.  421 , 
&c. ;  Lewin,  p.  462. 

Where  the  eldest  son  concurred  with  his  father  in  disentailiDg  and  re- 
settling the  estate,  and  on  the  occasion  of  such  resettlement  the  equivalent 
of  a  younger  child's  portion  was  raised  and  paid  to  him,  and  he  subse- 
quently died  in  the  lifetime  of  the  father,  his  represve  was  held  not  to  be 
entitled  to  the  share  of  a  younger  child :  Re  Fitzgerald's  Estate,  [1891]  3  Ch. 
394  (where  it  was  said  that  the  case  might  be  doubtful  if  a  trifling  sum  only 
were  raised). 
Estate  insuffi-      If  the  estate,  being  sold,  is  insufficient  to  pay  the  charges,  so  that  the 
cient  to  pay     eldest  son  gets  nothing,  he  is  not  therefore  entitled  to  share  in  the  portions 
charges.  for  younger  children  :  Reid  v.  Hoare,  26  Ch.  D.  363. 

Shifting  uses.  In  the  analogous  case  of  a  shifting  use,  e.g.,  a  provision  by  a  person  not 
in  loco  parentis,  where  the  estate  given  by  him  to  the  younger  children  of 
A.  is  directed  to  determine  upon  the  persons  selected  succeeding  to  their  own 
family  estate  by  "  becoming  the  eldest  son  of  A.,"  it  has  been  held  that, 
for  the  shifting  use  to  arise,  the  period  during  which  the  contingency  is  to 
happen  is  limited  to  the  lifetime  of  A. ;  i.e.,  a  younger  son  of  A.  must 
during  the  life  of  A.  fill  the  character  and  occupy  the  position  of  an  eldest 
son  and  heir  apparent :  see  Hervey-Bathurst  v.  Stanley,  4  Ch.  D.  251 ; 
affirmed,  nom.  Bathurst  v.  Errington,  2  App.  Ca.  698. 

But  in  a  shitting  clause  the  words  "  eldest "  and  "  younger  "  are  read  in 
their  primary  signification :  Meredith  v.  Treffry,  12  Ch.  D.  170 ;  Wil- 
hraham  v.  Scarisbrick,  1  H.  L.  C.  167  ;  and  an  eldest  son  cannot  be  excluded 
simply  because  of  his  own  act  on  concurring  in  a  sale,  and  taking  the 
benefit  of  the  purchase-money :  Shuttleworth  v.  Murray,  [1901]  1  Ch. 
819,  C.  A. 

Without  express  words  to  that  effect,  the  rule  excluding  a  younger  child 
on  his  becoming  the  eldest  does  not  apply  where  the  provision  or  settlement 
is  made  by  a  person  not  a  parent  and  not  standing  in  loco  parentis  :  Sande- 
man V.  Mackenzie,  1  J.  &  H.  613,  628  ;  Domville  v.  Winnington,  sup. 
Portions  Portions  are  not  payable  during  the  lifetime  of  the  parents,  unless  there 

when  pay-       [g  a  oleai  manifestation  of  intention  to  that  effect,  even  though  by  so 
able.       ,  holding  the  deed  creating  the  charge  will  be  rendered  inoperative  :  Ford  v. 

Tynte,  2  D.  J.  &  S.  557. 
Who  entitled.      Younger  children  dying  under  twenty-one,  or  in  the  case  of  daughters 
under  that  age  and  unmarried,  will  in  general  be  excluded ;  but  the  pers. 
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represves  of  those  who,  though  dying  before  the  period  of  distribution,  have, 
by  attaining  twenty-one  or  marriage,  acquired  vested  interests,  will  be 
entitled,  unless  there  is  a  clear  intent  in  words  "  absolutely  compulsory  " 
that  the  surviving  children  are  exclusively  to  take  :  see  Davies  v.  Hugeunin, 
1  H.  &  M.  730 ;  Currie  v.  Larkins,  4  D.  J.  &  S.  245  ;  and  that  where  no 
period  of  vesting  is  pointed  out  by  the  settlement,  portions  will,  according 
to  the  ordinary  rule,  vest  in  sons  at  twenty-one  and  in  daughters  at  that 
ago  or  marriage :  see  Remnant  v.  Hood,  2  D.  F.  &  J.  396 ;  Howgrave  v. 
Courtier,  3  V.  &  B.  79  ;  Emperor  v.  Bolfe,  1  Ves.  sen.  208  ;  so  that  words 
referring  to  survivorship  wiU  not  readily  be  construed  as  importing  that 
the  portion  is  to  be  contingent  on  the  child  surviving  :  Wakefield  v.  Moffat, 
10  App.  Ca.  422  ;  Re  Knowles,  Nottage  v.  Buxton,  21  Ch.  D.  806  ;  and  the 
rule  applies  to  portions  created  by  will  as  well  as  those  created  by  deed  : 
Re  Knowles,  Nottage  v.  Buxton,  21  Ch.  D.  806  ;  Re  Hamlet,  Stephen  v. 
Cunningham,  38  Ch.  D.  183  ;  39  Ch.  D.  426,  C.  A.  ;  Jackson  v.  Dover,  2 
H.  &  M.  209  ;  and  in  construing  powers  to  appoint  portions  charged  on  land 
the  Court  leans  to  the  like  construction  :  Henty  v.  Wrey,  21  Ch.  D.  332, 
0.  A. ;  19  Ch.  D.  492  ;  and  appointments  vesting  such  portions  in  infants 
of  tender  years  are  viewed  with  suspicion :   8.  C. 

It  has  been  held  that  the  whole  amount  may  bo  raised  when  some  of  the  When  raised, 
portions  have  become  payable,  though  some  of  the  children  have  not 
acquired  vested  interests :  OilUbrand  v.  Ooold,  5  Sim.  149  ;  Leech  v.  £., 
2  Dr.  &  War.  568  ;  and  see  Knapp  v.  K.,  12  Eq.  238  ;  but  in  other  cases,  on 
the  ground  that  infants  are  entitled  to  the  security  of  the  land  until  their 
portions  become  payable,  and  that  it  is  inexpedient  to  raise  a  larger  sum 
than  is  required  for  portions  actually  due,  the  Court  has  refused  to  order 
the  amount  of  portions  not  actually  payable  to  be  raised :  Sheppard  v, 
Wilson,  4  Ha.  392 ;  Wynter  v.  Bold,  1  Sim.  &  Stu.  507  ;  and  see  on  this 
question,  Dav.  Conv.  vol.  iii.  456  ;  and  as  to  the  priorities  between  a 
mortgage  created  to  raise  certain  portions  and  the  remaining  portioners, 
see  Nightingale  v.  Reynolds,  [1903]  2  Ch.  236. 

The  income  of  an  expectant  or  contingent  portion  under  a  will  or  settle-  Interim 
ment  made  by  a  father  or  person  in  loco  parentis  may  be  applied  during  income, 
minority  for  maintenance  :  Knapp  v.  K.,  12  Bq.  238,  Form  \,sup.  p.  1660  ; 
Re  Oreaves'  Settled  Estates,  [1900]  2  Ch.  683,  adopting  statement  in  Lewin 
(10th  ed.),  pp.  472,  473;  (12th  ed.),  p.  488,  to  the  effect  that  portions 
provided  for  children,  whether  payable  at  a  certain  age  or  not,  are  in 
general  so  far  contingent  as  to  sink  into  the  land,  where  the  children  do 
not  live  to  want  them,  and  so  far  vested  as  to  carry  with  them  such  rate  of 
interest  or  allowance  as  the  Court  deems  necessary  for  maintenance. 

Portions  charged  on  land  in  general  carry  interest  at  4  p.  c.  in  England, 
and  5  p.  c.  in  Ireland,  from  the  time  when  the  capital  ought  to  be  raised  : 
Young  v.  Waterpark,  13  Sim.  199 ;  15  L.  J.  Ch.  63 ;  Balfour  v.  Cooper, 
23  Ch.  D.  472,  C.  A.  {q.  v.  as  to  the  right  of  the  donee  of  the  power  to  fix 
the  rate  of  interest) ;  and  see  Re  Drax,  [1903]  1  Ch.  (C.  A.)  781. 

The  costs  of  raising  portions  are  payable  from  the  estate,  and  not  out  of  Costs, 
the  portions  :  Michell  v.  M.,4:  Beav.  549  ;  and  see  Armstrong  v.  4.,  18  Eq. 
541 ;  but  the  trustee  of  a  term  cannot  charge  the  tenant  for  life  with  costs  of 
obtaining  a  transferee  of  the  mortgage  of  the  term :    Sewell  v.  Bishopp, 
62  L.  J.  Ch.  615. 

Provisions  for  raising  portions  "  for  any  child  or  children  of  any  grantor,  Accumula- 
settlor,  or  devisor,  or  any  child,  &c. ,  of  any  person  taking  any  interest  under  tions  Act, 
any  such  conveyance,  settlement,  or  devise,"  are  exempted  from  the  ■'^^00. 
operation  of  the  Accumulations  Act,  1800  (39  &  40  G.  3,  c.  98),  in  ejBEect 
limiting  the  period  of  accumulations  to  (1)  the  life  of  the  grantor;    (2) 
twenty-one  years  from  the  death  of  grantor  or  testator ;  or  (3)  minorities 
of  persons  living  at  his  death  ;  or  (4)  who  would  be  beneficiaries  if  of  full 
age  :   see  s.  2. 

A  direction  to  accumulate  beyond  the  period  limited  by  the  Thellusson 
Act,  and  then  to  divide  the  aggregate  fund  amongst  members  of  the  family, 
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is  not  a  provision  for  raising  portions  within  this  exception  :  Mathews  v. 
Kehle,  3  Ch.  691  ;  4  Eq.  467  ;  Eyre  v.  Marsden,  2  Kee.  564  ;  Edwards  v. 
Tuck,  3  D.  M.  &  G.  40  ;  Watt  v.  Wood,  2  Dr.  &  Sm.  56  ;  Re  Walker,  W.  v. 
W.,  54  L.  T.  792  ;  and  for  the  construction  of  the  proviso,  see  Barrington  v. 
Liddell,  2  D.  M.  &  G.  480  ;  10  Ha.  429  ;  Beech  v.  St.  Vincent,  3  D.  &  S.  678  ; 
and  cases  collected,  Lewin,  100  et  seq. ;  Theobald,  617  el  seq. ;  Wats. 
Comp.  6,  7. 

The  four  periods  specified  in  sect.  1  are  alternative  and  not  cumulative  : 
Jogger  v.  J.,  20  Ch.  D.  729  ;  Wilson  v.  W.,  1  Sim.  N.  S.  288  ;  and  see  Be 
Erringlon,  Errington-Turhett  v.  E.,  76  L.  T.  616. 

Although  the  Act  of  1800  does  not  apply  to  Irish  estates,  the  rents  of 
Irish  property  when  severed  and  invested  cannot  be  accumulated  beyond  the 
period  fixed  by  the  Act :  Ellis  v.  Maxwell,  12  Beav.  104  ;  so  also  the  rents 
of  leaseholds  in  England  belonging  to  a  testator  domiciled  in  Ireland  : 
Freke  v.  L.  Carherry,  16  Bq.  461 ;  and  see  Heywood  v.  H.,  29  Beav.  9. 

The  Act  does  not  afEect  the  apphcation  of  the  doctrine  that  a  legatee  may 
put  an  end  to  an  accumulation  which  is  exclusively  for  his  own  benefit : 
Wharton  v.  Masterman,  [1895]  A.  C.  186,  H.  L.,  affirming  C.  A.,  [1894]  2 
Ch.  184,  sub  nom.  Harbin  v.  Masterman. 

When  the  accumulation  directed  by  the  testator  has  been  arrested  by  the 

operation  of  the  Act  the  surplus  rents  or  income  accruing  during  the  period 

for  which  the  accumulation  was  directed  will  devolve  on  the  heir-at-law  or 

next  of  kin  as  undisposed  of  ;  and  the  enjoyment  of  the  person  entitled  in 

reversion  is  not  accelerated  so  as  to  give  liim  the  surplus  income  after  the 

legal  limit :    Weatherall  v.  Thornburgh,  8  Ch.  D.  261 ;   Talbot  v.  Jevers,  20 

Eq.  255  ;  Oreen  v.  Gascoyne,  4  D.  J.  &  S.  565  ;  Be  Travis,  Frost  v.  Greatcrex, 

[1900]  2  Ch.  541,  C.  A. ;  Lewin,  98,  99. 

Accumula-  By  the  Accumulations  Act,  1892  (55  &  56  V.  c.  58),  accumulations  of 

tions  Act,        income  for  the  purchase  of  land  only  are  restricted  to  the  minorities  of 

1 892.  beneficiaries.    The  word  "  land  ' '  is  not  confined  to  corporeal  hereditaments  : 

Be  Clutterbuck,  [1901]  2  Ch.  285,  explaining  Be  Danson,  1895,  W.  N.  102. 

Jurisdiction         By  the  Judicature  Act,  1873,  s.  34,  proceedings  for  the  raising  of  portions, 

of  Ch.  Div.       or  other  charges  on  land,  are  assigned  to  the  Chancery  Division  of  the  High 

Court ;  and  in  R.  S.  C.  App.  (A.),  Part  III.  s.  1,  a  form  of  indorsement  of 

claim  for  this  proceeding  is  given. 

As  to  priorities  of  portions  over  mortgages,  see  Noitidge  v.  Bering, 
[1910]  1  Ch.  297. 

HOTCHPOT   CLAtrSE. 

Where  one  fund  was  settled  by  reference  to  another  fund  as  to  which 
there  was  a  hotchpot  clause,  it  was  held  that  the  two  funds  were  distinct 
for  purposes  of  hotchpot  so  that  children  could  share  in  the  one  without 
having  to  account  for  sums  appointed  to  them  out  of  the  other :  Be  M. 
Bristol,  E.  Grey  v.  G.,  [1897]  1  Ch.  946  ;  and  see  Be  North,  Meates  v.  Bishop, 
76  L.  T.  186. 

In  appljdng  a  hotchpot  clause  a  reference  to  sums  wliich  a  father  has 
covenanted  to  "  give  "  to  his  son  may  be  construed  as  including  sums 
secured  by  the  father's  covenant  for  the  benefit  of  the  son,  his  -n-ife  and 
children  :  Wheeler  v.  Humphreys,  [1898]  A.  C.  506,  H.  L.,  affirming  C.  A., 
[1897]  1  Ch.  325,  sub  nom.  Be  Cosier. 

A  hotchpot  clause  contained  in  an  appointment  may  be  vahd  although 
the  effect  of  it  may  be  to  benefit  persons  who  were  not  objects  of  the  power  : 
Be  Buckley's  Trusts,  1893,  W.  N.  95. 

Life  interests  must  be  brought  into  hotchpot,  and  the  value  must  be 
calculated  not  by  reference  to  the  duration  of  the  interests,  but  by  an 
actuarial  valuation  of  them  when  they  first  took  effect,  e.^.,at  the  death  of 
the  settlor :  Be  Heathcote,  Trench  v.  H.,  1891,  W.  N.  10,  v.  sup.  p.  1447,  and 
Form  5,  p.  1662,  and  see  Be  Kelly's  Settlement  Trusts,  [1910]  1  Ch.  78. 

As  to  interest  on  advances,  see  Be  Davy,  [1908]  1  Ch.  61. 

For  form  of  schedule  to  order  bringing  advances  into  hotchpot,  v,  sup, 
p.  217. 
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ADEMPTION  AND  SATISFACTION. 

The  doctrine  of  ademption  (where  the  will  precedes  the  settlement)  and  Principle  of 
satisfaction  (where  the  settlement  precedes  the  gift  or  legacy)  is  founded  extent  of 
upon  the  leaning  of  the  Court  against  double  portions  in  the  endeavour  to  doctrine, 
secure  equality  of  division  between  younger  children,  and  that  no  child  shall 
be  unduly  favoured  to  the  prejudice  of  the  others  ;  and  does  not  arise  in  the 
case  of  provisions  made  by  persons  neither  parents  nor  standing  in  loco 
parentis  ;  Montefiore  v.  Ouedalla,  1  D.  P.  &  J.  93  ;  Cooper  v.  C,  8  Ch.  813  ; 
Exp.  Pye,  2L.  C.  Eq.  7th  ed.  366.     As  to  ademption  by  payment  in  antici- 
pation, see  Ingpen  on  Exors,  449,  and  as  to  satisfaction  of  portions  by 
legacies :  Ihid.  455. 

Tlie  rule  is  easier  of  application  where  the  will  precedes  the  settlement 
than  where  tlie  will,  from  being  subsequent  to  the  settlement,  raises  a 
question  of  testamentary  intention :  Cooper  v.  Macdonald,  16  Eq.  258  ; 
Chichester  v.  Coventry,  L.  R.  2  H.  L.  71. 

Legacies  given  by  a  father,  or  person  in  loco  parentis,  will,  subject  to  Ademption, 
certain  qualifications,  be  presumed  to  have  been  adeemed  (i.e.,  cancelled, 
or  taken  out  of  the  will)  by  his  subsequent  gifts  or  provisions  for  the  child  : 
Fowkes  V.  Pascoe,  10  Ch.  343  ;  E.  Durham  v.  Wharton,  3  01.  &  F.  146 ; 
Trimmer  v.  Bayne,  7  Ves.  515 ; 

— either  completely  or  pro  tanto,  as  the  provision  is  greater,  equal  to,  or 
less  than  the  legacy  :  Pym  v.  Lockyer,  5  My.  &  Cr.  34  ;  Dawson  v.  D.,  4  Eq. 
504 ;   Nevin  v.  Drysdale,  lb.  517. 

The  rule  applies  to  appointments  made  in  exercise  of  a  special  power 
by  will  or  deed:  Re  Peel's  SetUement,  [1911]  2  Ch.  165. 

The  presumption,  as  in  the  case  of  satisfaction,  applies  only  to  fathers,  or  Applies  only 
persons  who  have  placed  themselves  in  loco  parentis,  not  in  the  case  of  a  to  those  in 
stranger,  unless  the  subsequent  advance  is  proved  to  be  for  the  very  purpose  ^'"^'^  parentis, 
of  satisfying  the  legacy  :  Exp.  Pye,  18  Ves.  190  ;  2  L.  C.  Eq.  7th  ed.  366  ; 
Trimmer  v.  Bayne,  sup.  ;  and  not,  it  would  seem,  to  a  motlier  :  Be  Ashton, 
Ingram  v.  Papillon,  [1897]  2  Ch.  574  (reversed  on  appeal  on  other  grounds 
[1898]  1  Ch.  142,  C.  A.) ;  nor  to  grandparents,  from  the  mere  fact  of  their 
making  a  provision  for  their  grandchildren  :  Lyddon  v.  Ellison,  19  Beav. 
365 ;   and  see  Watson  v.  W.,  33  Beav.  574 ;   and  is  not  to  be  extended 
to  every  case  of  gift  made  after  the  will  to  members  of  a  family  whom  the 
testator  has  selected  as  his  residuary  legatees :   Fowkes  v.  Pascoe,  10  Ch. 
343. 

To  raise  the  presumption  of  ademption,  it  is  not  essential  that  the  sub- 
sequent gift  shall  have  been  made  upon  the  marriage  of  the  donee,  or  any 
other  special  occasion  :  Leighton  v.  L.,  18  Eq.  458. 

Formerly,  a  gift  of  residue  was  distinguished  from  a  legacy,  and  held  not  Gift  of 
to  be  adeemed  by  a  portion,  the  one  being  uncertain  in  amount,  the  other  residue. 
ex  TO  termini  certain  :    Farnham  v.  Phillips,  2  Atk.  215 ;   Freemantle  v. 
Bankes,  5  Ves.  79. 

But  it  is  now  settled  that  a  gift  of  a  share  of  residue  may  lie  adeemed  by  a 
portion,  and  conversely  that  a  gift  of  residue  operates  as  a  aitisfaction  of  an 
engagement  to  provide  a  portion  :  Thynne  v.  E.  Olenyall,  2  H.  L.  C.  131  ; 
Dawson  v.  Z>.,  4  Eq.  504 ;  Montefiore  v.  Ouedalla,  1  D.  F.  &  J.  93  ;  Stevenson 
V.  Masson,  17  Eq.  78. 

The  rule  that  a  bequest  of  a  share  of  residue  will  be  adeemed  by  a  sub- 
sequent advance,  and  that  such  advance  must  be  brought  into  hotchpot, 
applies  only  for  the  benefit  of  testator's  cliildren  inter  se  ;  not  as  between 
the  children  and  other  residuary  legatees  :  Meinertzhagen  v.  Walters,  7  Ch. 
670  ;  Re  Stewart,  S.  v.  S.,  29  W.  R.  275  ;  15  Ch.  D.  539, 

Though  a  gift  of  farming  stock  is  primd  facie  not  to  be  regarded  as  an  Farming 
advance,  yet  evidence  of  intention  is  admissible  to  prove  that  it  was  to  be  stock, 
taken  as  in  part  of  a  share  of  residue  :   Re  Turner,  T.  v.  T.,  53  L.  T.  379  ; 
Grove  v.  E.  of  Salisbury,  3  Bro.  C.  C.  425 ;  Kirk  v.  Eddowes,  3  Ha.  509. 

A  gift  of  his  business  by  a  father  to  his  son,  the  father  retaining  a  benefit,  Business. 
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may  operate  as  an  ademption  pro  tanio  of  a  share  of  residue  given  to  the  son 
by  the  father's  will :  Re  Vickers,  V.  v.  V.,  37  Ch.  D.  525  (distinguishing 
Holmes  v.  H.,  1  Bro.  C.  C.  535) ;  there  being  nothing  in  the  nature  of  such 
property  to  rebut  the  presumption  against  double  portions ;  8.  C.  ; 
Bengough  v.  Walker,  15  Ves.  507  ;  Be  Lawes,  20  Ch.  I).  81 ;  but  an  advance 
in  order  to  be  a  satisfaction  of  a  debt  or  legacy  must  be  ejusdem  generis, 
see  Be  Jaques,  [1903]  1  Ch.  267. 

The  advances  must  be  substantial ;  not  merely  small  payments  or 
occasional  gifts  :  Watsmi  v.  W.,  33  Beav.  574 ;  Cooper  v.  C,  8  Ch.  813  ; 
Peacock's  Estate,  14  Bq.  236 ;  Bavenscroft  v.  Jones,  4  D.  J.  &  S.  224 ;  32 
Beav.  669 ;  Schofield  v.  Heap,  27  Beav.  93. 

Nor  will  a  legacy  to  a  daughter  be  adeemed  by  a  gift  of  money  to  her 
husband,  not  made  in  consequence  of  any  promise  before  marriage : 
Bavenscroft  v.  Jones,  sup. 

So  also  a  gift  of  residue  to  a  daughter,  with  remainder  to  her  children, 
will  not  be  adeemed  by  a  pajrment  to  the  husband  absolutely  as  part  of  her 
marriage  portion  :   Cooper  v.  Macdonald,  16  Eq.  258. 

And  the  presumption  may  be  rebutted  by  evidence  of  intention  on  the 
part  of  the  parent  to  confer  a  benefit  on  the  son  for  services  rendered ;  e.g., 
by  working  as  partner  in  the  father's  business  :  Be  Lacon,  L.  v.  L.,  [1891] 
2  Ch.  482,  C.  A. ;  and  see  Be  Scott,  [1903]  1  Ch.  (C.  A.)  1. 

A  gift  to  a  child,  even  by  a  father,  will  not  adeem  by  anticipation  a  legacy 
to  the  child  by  the  father's  subsequent  will :  Taylor  v.  Carlwright,  14  Eq. 
167 ;  unless  there  be  a  contract  by  the  child,  or  stipulation  in  which  he 
has  acquiesced,  that  it  shall  have  that  effect :  Vpton  v.  Prince,  Ca.  temp, 
Tal.  71 ;  and  see  Smith  v.  Crabtree,  6  Ch.  D.  591. 

When  a  parent  or  person  in  loco  parentis  has  engaged,  on  the  marriage 
of  a  child,  or  some  other  occasion,  to  make  a  provision  for  its  benefit,  and 
afterwards  provides  for  that  child  by  will,  the  presumption  arises  that 
the  gift  by  will  is  intended  pro  tanto  as  a  satisfaction  for  exinguishment 
of  the  prior  engagement :  Ld.  Chichester  v.  Coventry,  L.  R.  2  H.  L. 
71 ;  2  D.  J.  &  S.  336 ;  L.  Thynne  v.  E.  Glengail,  2  H.  L.  C.  131 ;  Lewin, 
474  et  seq. ;  2  L.  C.  Eq.  7th  ed.  366. 

Although  this  presumption  against  double  portions  does  not  exist  in 
Scotch  law  (Kippen  v.  Darby,  3  Macq.  H.  L.  203),  legacies  given  by  an 
English  will  have  been  held  a  satisfaction  of  portions  provided  by  a  Scotch 
marriage  contract :  Campbell  v.  C,  1  Eq.  383. 

The  following  circumstances  have  been  relied  on  as  rebutting  the  pre- 
sumption of  satisfaction : — 

(a)  A  direction  in  the  will  for  payment  of  debts :  Chichester  v.  Coventry, 
L.  R.  2  H.  L.  71 ;  2  D.  J.  &  S.  343  ;  Paget  v.  Orenfell,  6  Eq.  7  ;  Glover  v. 
Hartcup,  34  Beav.  74  ;  though  it  seems  that  such  a  direction  is  not  per  se 
sufficient :  Edmunds  v.  Low,  3  K.  &  J.  318  ;  and  the  fact  that  a  devise  was 
made,  "  subject  to  charges  and  incumbrances,"  did  not  prevent  it  from 
operating  in  satisfaction  of  an  annuity  charged  by  a  previous  settlement : 
Montagu  v.  E.  of  Sandwich,  32  Ch.  D.  525,  C.  A. 

(6)  Want  of  identity  in  the  amount  or  subject-matter  of  gift,  or  in  the 
nature  of  the  two  provisions :  Be  Tussaud,  26  W.  R.  874 ;  9  Ch.  D.  363  ; 
Cole  V.  Willard,  25  Beav.  568  ;  Smyth  v.  Johnston,  31  L.  T.  876  ;  Eastwood 
V.  Vinke,  2  P.  Wms.  613  ;  e.g.,  a  difierence  in  the  times  of  payment  of  two 
anns :  Be  Dowse,  D.  v.  Glass,  50  L.  J.  Ch.  285  ;  Be  Horlock,  [1895]  1  Ch. 
516  ;  or  in  the  persons  to  be  benefited  under  the  respective  instruments : 
M'Carogher  v.  Whieldm,  3  Eq.  326 ;  Smith  y.  S.,  3  Giff.  263 ;  and  see 
Fairer  v.  Park,  3  Ch.  D.  309,  313 ;  but  slight  difl:erences  between  the 
limitations  of  the  vidll  and  of  the  settlement  (e.g.,  different  powers  of  invest- 
ment, different  trustees,  and  variation  in  the  power  of  appointment :  see 
Bomaine  v.  Onslow,  24  W.  R.  899)  will  not,  it  the  two  provisions  are  sub- 
stantially of  the  same  nature,  negative  the  general  rule :  Bussell  v.  St. 
Aubyn,  2  Ch.  D.  398 ;  Weall  v.  Bice,  2  Russ.  &  M.  251 ;  Thynne  v.  E. 
Olengall,  2  H.  L.  C.  131 ;   Atkinson  v.  Liltlewood,  18  Eq.  595 ;   Mayd  v. 
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Field,  3  Ch.  D.  587  ;  Bethell  v.  Abraham,  lb.  690,  n. ;  and  a  gift  to  a  son  by 
taking  him  into  partnership  may  be  a  satisfaction  of  a  previous  bond  by  the 
father  in  his  favour:  EeLawes,L.v.  L.,  20  Ch.D.  81,  C.  A.;  orofabequest 
of  a  share  of  residue  by  the  father's  will :  Be  Vickers,  V.  v.  V.,  37  Ch.  D. 
525  ;  and  a  covenant  on  a  son's  marriage  to  pay  him  an  annuity  may  be 
satisfied  by  a  subsequent  legacy  given  by  the  father's  will :  Montagu  v. 
E.  of  Sandwich,  32  Ch.  D.  525,  C.  A. ;  and  where  a  father  covenanted  to 
pay  a  sum  to  his  daughter's  marriage  settlement  trustees,  a  subsequent 
legacy  by  him  to  her,  which  was  bound  by  her  covenant  to  settle  after- 
acquired  property,  was  held  to  be  a  satisfaction  so  far  as  she  was  concerned, 
but  not  so  far  as  other  beneficiaries  under  the  settlement  were  concerned : 
Re  Blundell,  [1906]  2  Ch.  222. 

(c)  The  fact  that  the  two  documents  were  contemporaneous :   Horlock  (c)  Contem- 
v,  Wiggins,  W.  v.  H.,  39  Ch.  D.  142.  poraneous 

And  in  the  case  of  a  debt,  as  distinguished  from  a  portion,  the  pre-  documents, 
sumption  of  satisfaction  is  more  easily  negatived :  Thynne  v.  E.  Olengall,  Satisfaction 
2  H.  L.  C.  131 ;  and  see  Bennett  v.  Houldsworth,  46  L.  J.  Ch.  646  ;  6  Ch.  D.  of  debts. 
671. 

Parol  evidence  of  intention  is  admissible  to  rebut  the  presumption  against  Parol 
double  portions  both  in  the  case  of  a  deed  and  a  will :  Be  Tussaud,  T.  v.  T.,  evidence. 
9  Ch.  D.  363. 

For  form  of  inquiry  as  to  advances  under  sect.  5  of  the  Statute  of  Distri- 
bution, V.  sup.  p.  1417. 

ADVANCEMENT. 

Sums  given  for  the  purpose  of  setting  up  a  child  in  a  profession  or  Under 
business  (e.g.,  admission  fees  to  an  Inn  of  Court,  premiums  and  payments  Statute  of 
on  being  articled  to  a  solr,  and  (before  1871)  the  money  paid  for  purchase  Distribution, 
of  a  commission  in  the  army),  or  given  on  his  marriage,  are  advances  by 
portion  within  the  meaning  of  the  Statute  of  Distribution  (22  &  23  Car.  2, 
c.  10),  s.  5,  and  must  be  accounted  for  ;  but  mere  casual  payments,  made 
at  odd  times  without  the  definite  purpose  of  establishing  the  chUd,  in  lite, 
are  not  advancements,  even  though  necessary  to  maintain  him  in  the 
position  acquired  by  a  previous  advancement :   see  Taylor  v.  T.,  20  Eq. 
155  ;  Boyd  v.  B.,  4  Eq.  305  ;  and  see  Be  Peacock,  14  Eq.  236  ;  Watson  v.  W., 
33  Beav.  574.    In  applying  the  analogy  of  the  Statute  of  Distributions 
to  the  case  of  a  partial  intestacy  of  the  beneficial  interest  in  undisposed 
of  residue,  advances  made  by  a  testator  need  not  be  brought  into  hotch- 
pot :   Be  Baby,  [1908]  1  Ch.  71. 

A  gift  to  a  child  by  annuity  charged  on  land  is  not  an  advance  by  portion 
within  the  Statute  of  Distribution :  Chantrell  v.  C,  37  L.  T.  220. 

A  sum  expended  by  a  father  in  paying  his  son's  debts  is  not  necessarily 
an  "  advancement  by  portion,"  but  may  be  regarded  as  a  temporary 
assistance :  Be  Scott,  [1903]  1  Ch.  1  (C.  A.),  following  Taylor  v.  Taylor,  L.  R. 
20  Eq.  155,  and  dissenting  from  Be  Blochley,  29  C.  D.  250. 

Annuities  paid  by  a  father  to  his  daughters  pursuant  to  his  covenant  in  a 
separation  deed  are  not  advancements,  but  allowances  in  the  nature  of 
maintenance :  Hatfield  v.  Minet,  8  Ch.  D.  136,  C.  A. 

Sums  transferred  by  a  parent  into  the  name  of  a  child  will,  in  the  absence  Gifts  by 
of  rebutting  evidence,  be  presumed  to  be  advancements,  and  not  to  create  parents  and 
a  resulting  trust  for  the  transferor  :  Sayre  v.  Hv^hes,  5  Eq.  376  ;  Hepworth  those  in  loco 
V.  H.,  11  Eq.  10 ;  Fcmhes  v.  Pascoe,  10  Ch.  343  ;  and  this  presumption  is  parentis. 
not  limited  to  the  case  of  father  and  son,  but  arises  in  the  case  of  grand- 
father and  grandchild,  mother  and  child  or  son-in-law,  aunt  and  nephew, 
and  illegitimate  children  of  the  person  making  the  advance,  though  not, 
it  seems,  as  in  the  case  of  double  portions,  whenever  the  person  advancing 
the  money  has  placed  himself  in  loco  parentis :  see  Tucker  v.  Burrow,  2 
H.  &  M.  515,  526  ;  Batstone  v.  Salter,  10  Ch.  431 ;  19  Eq.  250 ;  Dyer  v.  D., 
2  Cox,  95  ;  1  Watk.  Cop.  1  ;  222  L.  0.  Eq.  7th  ed.  803  ;  Lewin,  191  et  seq.  ,• 
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but  see  Bennet  v.  B^IO  Oh.  D.  474  (following  Be  De  Visme,  2  D.  J.  &  S.  17), 
that  in  the  case  of  a  mother  the  same  presumption  as  in  the  case  of  a  father 
does  not  exist. 

Where  a  father  paid  a  sum  to  assist  his  son  in  purchasing  a  business, 
and  joined  with  him  in  giving  a  promissory  note  to  secure  the  balance,  the 
case  was  held  not  one  of  advancement,  but  merely  of  suretyship:  Be 
Whitehouse,  W.  v.  Edwards,  37  Ch.  D.  683. 

In  a  settlement  made  by  will  a  power  of  advancing  the  capital  of  a  fund 
given  for  the  "  benefit  and  advancement  in  the  world  "  of  a  person  entitled 
to  the  income  for  Ufe  was  interpreted  to  mean  any  purpose  coming  within 
the  term  "  benefit "  :  Be  BritOebank,  Coates  v.  B.,  30  W.  R.  99. 

Under  a  power  to  trustees  to  apply  a  fund  in  or  towards  the  preferment 
or  advancement  of  A.  (an  adult),  or  otherwise  for  his  benefit,  an  application 
of  the  fund  in  payment  of  A.'s  debts  has  been  sanctioned :  Lowther  v. 
BentincTc,  19  Eq.  166  ;  and  see  Boper-Curzon  v.  B.,  11  Eq.  452  ; 

— and  under  a  similar  power  money  has  been  applied  in  establishing  a 
married  daughter  in  business  on  a  covenant  by  the  husband  that  the 
business  shall  be  her  separate  property :  Talbot  v.  MarshfiM,  3  Ch.  622 
(reversing  S.  C,  4  Eq.  661) ; 

— and  in  establishing  a  daughter's  husband  in  business  on  his  giving 
security  for  restoring  the  fund :  Kershaw's  Trusts,  6  Eq.  322  ;  but  not  in 
paying  the  debts  of  a  daughter's  husband :  Talbot  v.  Marshfield,  sup.  ; 
and  see  Molyneux  v.  Fletcher,  [1898]  1  Q.  B.  648  ; 

— -or  part  of  the  trust  funds  may  be  paid  to  a  daughter  on  her  marriage ; 
Lloyd  V.  Cocker,  27  Beav.  645. 

A  power  under  a  wiU  to  expend  money  "  for  making  a  further  provision 
for  the  advancement  of  A.,"  in  purchasing  a  commission  or  obtaining  his 
promotion  in  the  army,  has  been  distinguished  from  a  similar  direction  in  a 
settlement ;  the  purpose  having  in  both  cases  failed  by  the  subsequent 
abolition  of  purchase  in  the  army.  Under  the  will,  A.  was  held  entitled  to 
the  money  absolutely  :  PaZmer  v.  i^Zowej-,  13  Eq.  251  ;  under  the  settlement, 
the  gift  for  his  benefit  failed  entirely  :  Be  Ward,  7  Ch.  727  ;  and  see  Be  De 
Crespigny,  De  O.  v.  De  O.,  1886,  W.  N.  24 ;  Simpson  on  Infants,  270, 
and  cases  there  cited,  showing  that  the  distinction  is  to  be  drawn  between 
cases  where  there  is  a  discretion  to  apply  money  in  a  particular  mode, 
which  fails,  and  those  where  the  gift  is  for  the  benefit  of  the  legatee,  and  the 
discretion  is  merely  as  to  the  mode  of  its  apphcation. 

Where  the  power  of  advancement  has  been  improperly  exercised,  and  the 
money  lost,  the  trustee  will  be  held  responsible :  Simpson  v.  Brown,  13 
W.  R.  312  ;  11  L.  T.  593  ;  e.g.,  where  the  advancement  was  made  with 
knowledge  that  the  money  would  be  used  to  pay  a,  debt  due  from  the 
husband  of  the  c.  q.  t.  to  one  of  the  trustees :  Molyneux  v.  Fletcher,  [1898] 
1  Q.  B.  648. 

The  Court  has  power  to  consent,  on  behalf  of  a  lunatic  husband,  to  the 
exercise  of  a  power  of  advancement  exerciseable  by  trustees  with  consent  of 
husband  and  wife  :  Be  Nevill,  31  Ch.  D.  161,  C.  A. ;  and  see  the  Lunacy 
Act,  1890,  ss.  120,  128. 

An  advancement  to  be  made  with  consent  of  the  tenant  for  life  could  not 
be  made  after  the  tenant  for  life  had  mortgaged  his  life  interest,  as  he  had 
thereby  lost  his  power  to  consent :  Nottidge  v.  Green,  33  L.  T.  220. 

And  where  the  tenant  for  life  was  bankrupt,  the  power  could  only  be 
exercised  with  the  consent  of  his  trustee  in  bankruptcy,  acting  under  the 
directions  of  the  Court  in  the  bankruptcy :  Be  Cooper,  O.  v.  Slight,  27 
Ch.  D.  265. 

Where  the  settlement  provides  that  an  advancement  by  the  parent  in  his 
lifetime  shall  be  considered  in  part  or  full  satisfaction  of  the  portion,  a 
gift  of  a  share  of  residue  by  the  parent  is  not  an  advancement  within  the 
provision :  Cooper  v.  C.,S  Ch.  813  ;  nor  is  a  share  of  a  parent's  property 
under  his  inte.=ttacy  a  satisfaction  of  a  portion:  Twisden  v.  T.,  9  Ves. 
413. 
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Semhle,  a  power  to  make  an  advance  out  of  a  "  presumptive  "  share  "  Presump- 
cannot  be  exercised  after  the  share  has  become  vested :  Molyneux  v.  tive "  share. 
Fletcher,  sup.,  per  Kennedy,  J. 

As  to  erroneous  recitals  of  an  advance  and  whether  they  must  be  brought  Erroneous 
into  hotchpot,  see  Re  Kelsey,  [1905]  2  Ch.  465,  following  Re  Taylor's  Estate,  recitals. 
22  Ch.  D.  495,  dissenting  from  Re  AM,  12  Ch.  D.  291,  and  distinguishing 
Re  Wood,  32  Ch.  D.  517. 

Subsequent  letters  will  not  control  a  direction  by  will  that  sums  advanced  Subsequent 
to  sons  are  to  be  brought  into  hotchpot :  Smith  v.  Conder,  9  Ch.  D.  170.      directions. 

As  to  bringing  advances  into  hotchpot,  v.  sup.  p.  1447. 

(ill.)    EXECUTION   OF  POWERS. 

1.  Defect  in  Execution  of  Power  supplied. 

Declare  that  the  second  codicil  to  the  will  of  A.,  dated  &c.  {before 
1  V.  c.  26),  in  the  pleadings  mentioned,  is,  notwithstanding  the 
defect  in  the  execution  thereof,  a  valid  execution  of  the  power  of 
appointment  in  favoui  of  his  children  by  H.,  his  wife,  given  to  him 
by  the  will  of  the  testator  W. ;  and  that  under  such  codicil  the  Pit, 
as  the  exor  of  Harriet  M.,  in  the  said  codicil  named,  is  entitled  to 
one-third  part  of  the  £ —  in  the  pleadings  mentioned,  and  to  the 
interest  on  such  one-third  part  which  has  accrued  since  the  death  of 
the  said  Harriet  M.,  subject  to  the  payment  thereout  of  one- third 
part  of  the  costs  hereinafter  directed  ;  And  Declare  that,  according 
to  the  true  construction  of  the  said  codicil,  a  joint  tenancy  was 
created  between  6.,  J.,  and  M.,  in  the  said  codicil  named  ;  And  that 
the  Defts,  the  exors  of  the  will  of  the  said  J.,  who  survived  the  said 
G.  and  M.,  are  entitled  to  the  remaining  two-third  parts  which  have 
accrued  since  the  death  of  the  said  Harriet  M.,  subject  to  the  pay- 
ment thereout  of  two-third  parts  of  the  said  costs. — Directions  for 
taxation  and  payment  of  costs  in  the  above  proportions. — Morse 
V.  Martin,  M.  R.,  28  Feb.  1865,  B.  518  ;  34  Beav.  500. 

Although  this  order  had  reference  to  a  codicil  made  before  the  Wills 
Act,  1837,  yet  it  may  be  adapted  to  a  defective  execution  by  will  or  codicil, 
as  in  Re  Walker,  [1908]  1  Ch.  560. 

2.  Defective  Execution,  by  Document  not  sealed  and  delivered,  of  a 
Power  to  appoint  by  an  Instrument  to  be  sealed  and  delivered, 
&c.,  aided. 

Declare  that  the  document  in  the  pleadings  mentioned,  dated  &c., 
and  signed  by  M.  K.  (donee  of  the  power),  operated  [or,  as  the  case  may 
he,  did  not  operate]  as  an  efiectual  appointment  under  the  indenture, 
dated  &c.,  in  the  pleadings  mentioned,  of  the  property  of  M.  K. 
comprised  in  that  indenture. — See  Kennard  v.  K.,  M.  R.,  16  July, 
1872,  A.  2169  ;  aflBrmed,  L.  JJ.,  12  Dec.  1872,  A.  3108 ;  »S.  C,  8 
Ch.  227. 

For  declaration  that  a  contract  to  sell  to  a  railway  co.  by  the  donee  of  a 
general  power  of  appointment,  who  died  before  execution  of  the  conveyance. 
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operated  as  an  execution  of  the  power  in  equity,  see  Re  ByMs  Estate,  M.  R., 
9  March,  1869,  A.  703  ;  7  Eq.  337. 

3.  Appointment  set  aside  as  a  Fraud  on  Power. 

Declare,  without  prejudice  to  any  question  as  to  any  further 
exercise  of  the  power  of  appointment  contained  in  the  indenture  of 
settlement  dated  &c.  in  the  pleadings  mentioned,  that  the  two 
appointments  in  the  pleadings  mentioned,  both  dated  &c.,  the  one 
being  of  the  annuity  of  £ — ,  created  by  the  indenture  dated  &c.  in 
the  pleadings  mentioned,  and  the  other  being  of  the  dividends, 
interest,  and  annual  produce  of  the  capital  trust  moneys,  stocks, 
funds,  and  securities  for  the  time  being  subject  to  the  trusts  of  the 
said  settlement,  dated  &c.,  are  void  ;  And  that  the  Pit  and  the  Deft 
B.  are  entitled  in  equal  shares  to  the  said  annuity  of  £ — ,  and  to 
the  dividends,  interest,  and  annual  produce  of  the  said  capital  trust 
moneys,  stocks,  funds,  and  securities  from  the  said  —  day  of  — , 
1864  ;  And  it  appearing  (by,  &c.)  that  the  whole  of  the  said  annuity 
and  of  the  said  dividends,  interest,  and  annual  produce  has  been 
paid  to  the  said  Deft  B.  since  the  —  day  of  — ,  1864,  and  that  one 
moiety  thereof  has  been  invested  by  her.  Order  that  an  account  be 
taken  of  the  moneys  so  paid  and  of  the  income  produced  by  the 
investment  of  one  moiety. — Directions  for  payment  by  Deft  B., 
within  one  month  after  the  certificate,  to  Pit. — TopJiam  v.  Duhe  of 
Portland,  V.-C.  J.,  7  June,  1869,  B.  1579  ;  S.  C,  on  appeal,  5  Ch.  40. 

4.  Declaration  that  Married  Woman  absolutely  entitled  on 
releasing  Power. 

Declare  that  according  to  the  true  construction  of  the  testator's 
will,  and  in  the  events  which  have  happened,  each  of  the  Pits  J.  S.  T. 
and  E.  M.  S.  will,  on  releasing  their  power  of  appointment  under  the 
said  will  and  accepting  a  conveyance  of  the  equity  of  redemption  of 
the  testator's  freehold  property  situate  at  &c.,  be  respectively 
absolutely  entitled  to  a  moiety  of  the  testator's  residuary  estate  and 
the  estate,  stocks,  funds,  securities  and  property  representing  the 
same. — See  Re  Davenport,  Turner  v.  King,  Kekewich,  J.,  15  Dec. 
1894  ;  A.  01059  ;  [1895]  1  Ch.  361. 

5.  Declaration  as  to  Limitation  failing  for  want  of  Words  of 
Inheritance. 

This  special  case  stated  &c.  [Form  1,  p.  354,  Vol.  I.],  Declare  that 
the  appointment  purported  to  be  made  by  the  deed  poll  dated  &c., 
in  the  special  case  mentioned,  "  To  the  use  of  the  said  J.  D.  S.  the 
younger,  W.  H.  S.  and  M.  E.  S.,  and  all  other  the  child  and  children 
of  the  said  J.  D.  S.  the  elder,  who  shall  happen  to  be  living  at  the 
decease  of  the  survivor  of  the  said  D.  S.  and  A.  S.  and  to  the  heirs 
and  assigns  of  such  of  them  as  shall  attain  the  age  of  twenty-five 
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years  equally  as  tenants  in  common  and  not  as  joint  tenants,"  was 
not  wholly  invalid,  but  that  the  same  was  to  the  extent  next  herein- 
after appearing  a  valid  appointment  and  operated  to  create  estates 
in  the  property  the  subject  of  this  action  in  the  following  manner, 
that  is  to  say  :  in  J.  D.  S.  the  younger,  W.  H.  S.,  the  Defts  M.  E.  D., 
A.  P.  H.,  L.  J.  W.,  F.  J.  S.,  and  the  Deft  E.  E.  H.  as  tenants  in 
common  during  their  respective  lives,  with  remainder  as  to  one 
undivided  seventh  share  to  each  of  them,  the  said  J.  D.  S.  the  younger, 
the  said  W.  H.  S.  and  the  Deft  M.  E.  D.  in  fee  simple,  and  as  to  the 
remaining  four  undivided  seventh  shares  to  the  said  J.  D.  S.  the 
younger,  the  said  W.  H.  S.,  and  the  Deft  M.  E.  D.  as  tenants  in 
common  in  fee  simple  in  equal  thirds,  and  that  subject  to  the  several 
mortgages  or  incumbrances  afEecting  the  respective  shares  or  interests 
hereinafter  mentioned,  each  of  them  the  Deft  E.  S.  as  devisee  under 
the  said  J.  D.  S.  the  younger,  the  Deft  F.  E.  S.  as  devisee  under  the 
said  W.  H.  S.,  and  the  Deft  M.  E.  D.  is  now  entitled  in  fee  simple  in 
possession  to  one  equal  seventh  share  and  one  equal  third  share  of 
another  equal  seventh  share  in  the  said  property  ;  and  that  each  of 
them  the  Defts  A.  P.  H.,  L.  J.  W.  and  E.  E.  H.  is  now  entitled  in 
possession  for  her  life  to  one  equal  seventh  share  in  the  said  property  ; 
and  that  the  Defts  E.  S.,  F.  E.  S.  and  M.  E.  D.  are  entitled  as  tenants 
in  common  in  fee  simple  in  equal  thirds. to  the  said  three  last-men- 
tioned seventh  shares  in  remainder  expectant  upon  the  deaths  of  the 
Defts  A.  P.  H.,  L.  J.  W.  and  E.  E.  H.  respectively,  and  that  the 
Pit  takes  no  interest  in  the  said  property  under  the  said  deed  poll 
or  the  deeds  dated  &c.,  respectively  in  the  special  case  mentioned ; 
And  this  Court  being  of  opinion  that,  having  regard  to  the  foregoing 
declaration,  questions  three  and  four  submitted  do  not  require  to 
be  decided ;  And  all  parties  by  their  counsel  so  desiring,  stay  all 
further  proceedings. — See  Symes  v.  S.,  North,  J.,  21  Dec.  1895,  B, 
4347;   [1896]  1  Ch.  272. 

NOTES. 

A  power  in  a  tenant  for  life  to  sell  or  consent  to  a  sale,  or  to  grant  leases,  Extingaish- 
is  not  extinguished  by  his  bankruptcy,  or  by  the  alienation  of  his  life  estate,  ment  of 
and  may  still  be  exercised  with  the  assent  of  the  assignees  or  alienee :  power. 
Alexander  v.  Mills,  6  Ch.  124 ;  Holdsworth  v.  Ooose,  29  Beav.  Ill ;  Eisdale  When 
V.  Hammersley,  31  Beav.  255 ;  Simpson  v.  Baihurst,  5  Ch.  193  ;  Earl  of  exercisable 
Lonsdale  v.  Crawfurd,  [1900]  2  Ch.  687  ;  without  which  a  title  cannot  be  with  consent 
made  :  Re  Bedingfield  and  H erring,  [189Z}  2  Ch.  332  ;  nor  is  a  power  of  sale  °^  assignee, 
and  exchange  barred  by  a  disentailing  deed :    Hill  v.   Pritchard,  Kay, 
394 ;  lie  Wright  and  Marshall,  28  Ch.  D.  93. 

A  power  of  leasing  vested  in  a  tenant  for  life  being  a  power  of  management, 
the  Court  will  not  readily  adopt  a  construction  which  would  make  the 
donee  lose  the  power  on  alienation  :  Earl  of  Lonsdale  v.  Crawfurd,  [1900]  2 
Ch.  687  ;  and  words  referring  to  "  possession  "  by  the  donee  will  be  con- 
strued rather  as  referring  to  the  possession  of  successive  takers  than  to 
unincumbered  beneficial  enjoyment :  S.  C. ;  Long  v.  Rankin,  Sugd.  on 
Powers,  8th  ed.  App.  895. 

As  to  powers  and  appointments  thereunder  being  void  tor  remoteness, 
V.  sup.  pp.  1543, 1544  ;  Lewin,  109. 
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A  power  of  advancement  may  be  exercised  with  the  consent  of  the 
trustee  in  bankruptcy  acting  under  the  direction  of  the  Court :  Be  Cooper, 
O.  V.  Slight,  27  Ch.  D.  565. 

Where  the  life  interest  of  the  donee  of  a  power  of  appointment  among 
children  had  ceased  on  his  bankruptcy  that  so  far  as  was  known  no  appoint- 
ment had  been  made  by  him  of  the  fund,  it  was  held  upon  the  authority 
of  Coleman  v.  Seymour  (1748),  1  Ves.  Sen.  209,  that  the  income  of  the 
fund  was  distributable  in  equal  shares  among  the  children  unless  and  until 
they  were  superseded  by  the  exercise  of  the  power  :  Be  Masters'  Settlement, 
Master  v.  M.,  [1911]  1  Ch.  321. 

In  Hardaker  v.  Moorhonse,  26  Ch.  D.  417,  it  was  held  that  a  power  of 
appointing  new  trustees  could  be  exercised  by  the  donee  after  assigning  his 
interest  without  the  assignee's  concurrence ;  but  see  Lewin,  829  ;  Sugd. 
Pow.  65,  895 ;  Farwell,  Pow.  15 ;  Be  Bedingfleld  and  Herring,  [1893]  2 
Ch.  332,  where  it  was  held  that  a  good  title,  under  a  trust  for  sale  with 
consent  of  tenant  for  hfe,  could  not  be  made  unless  the  consent  of  his 
incumbrancers  and  trustee  in  bankruptcy  was  obtained,  as  well  as  that 
of  himself. 
^  ®'  A  power  of  sale  is  not  extinguished  until  all  the  trusts  of  the  settlement 
have  been  exhausted,  and  the  estate  vests  absolutely  :  see  Brown's  Settle- 
ment, 10  Eq.  349  ;   Tail  v.  Swinstead,  26  Beav.  525. 

And  although  all  the  beneficiaries  are  sui  juris  the  power  may  still  be 
exerciseable  if  an  intention  to  that  effect  appears,  and  no  rule  against 
perpetuities  infringed :  Be  Cotton's  Trustees  and  School  Board  for  London, 
19  Ch.  D.  624  ;  and  see  in  case  of  a  trust  for  sale,  unless  all  agree  to  take  as 
realty  :  Biggs  v.  Peacock,  22  Ch.  D.  284,  C.  A. ;  Be  Tweedie  and  Miles,  27 
Ch.  D.  315 ;  and  see  Be  Douglas  and  Powell's  Contract,  [1902]  2  Ch.  296  ; 
and  a  power  of  sale  given  for  the  purposes  of  division  may  be  exercised 
within  a  reasonable  time  after  the  death  of  the  tenant  for  life,  though 
the  limitations  have  become  absolute  in  persons  sui  juris :  Peters  v. 
Lewes  and  East  Qrinstead  By.  Co.,  18  Ch.  D.  429,  C.  A.  (but  see  S.  C, 
16  Ch.  D.  703) ;  and  see  Be  Dyson  and  Fowke,  [1896]  2  Ch.  720 ;  Be  Lord 
Sudeley  and  Baines,  [1894]  1  Ch.  334 ;  Be  Jump,  [1903]  1  Ch.  29,  and 
Lewin. 

A  person  having  a  power  must  execute  it  bond  fide  for  the  end  designed  ; 
otherwise  it  is  corrupt  and  void  (Aleyn  v.  Belchier,  2  L.  C.  Eq.  7th  ed. 
308)  where  the  appointment  is  under  an  equitable  power,  i.e.,  not 
operating  to  pass  the  legal  estate  or  interest :  Cloutte  Y.Storey,  [1911]  1  Ch. 
118.  If,  however,  the  appointment  is  under  a  common  law  power  or  a 
power  operating  under  the  Statute  of  Uses,  by  which  the  legal  estate  has 
passed,  it  is  voidable  only :  Cloutte  v.  Storey,  sup. 

Collateral  advantages  to  persons  not  objects  of  the  power,  or  an  attempt 
to  exceed  the  limitations  of  the  power  by  benefiting  one  of  the  objects,  or 
the  appointor,  to  the  exclusion,  or  at  the  cost,  of  the  other,  will  render 
an  appointment  invalid :  Topham  v.  Duke  of  Portland,  5  Ch.  40 ;  ID. 
J.  &  S.  517  ;  11  H.  L.  C.  32 ;  Marsden's  Trust,  4  Drew.  594;  WeUeshy 
V.  E.  Mornington,  2  K.  &  J.  143  ;  D'Ahbadie  v.  Bizoin,  I.  R.  5  Eq. 
205. 

An  appointment  to  children  on  condition  that  they  should  purchase  the 
appointor's  life  interest  out  of  the  appointed  fund  is  void  :  Duggan  v.  D., 
7  L.  E.  Ir.  152  ;  and  so  also  is  a  gift  of  an  annuity  to  a  wife  on  condition 
that  she  should  spend  so  much  a  year  in  payment  of  her  husband's  (the 
appointor's)  debts :  Be  Cohen,  Brooks  v.  Cohen,  [1911]  1  Ch.  37. 

But  an  appointment  of  a  jointure  in  accordance  with  a  bargain  benefiting 
.  the  appointor  is  not  void,  where  the  consideration  is  not  a  diversion  from 
the  wife  of  part  of  the  jointure  but  an  independent  benefit  conferred  on 
the  appointor:  Saunders  v.  Shafto,  [1905]  1  Ch.  126,  C.  A.,  following 
Baldwin  v.  Boche,  5  Ir.  Eq.  Rep.  110,  and  overruling  Whelan  v.  Palmer, 
39  C.  D.  648. 

And  an  appointment  is  not  necessarily  void  because  the  appointor  has. 
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without  corrupt  or  fraudulent  intent,  reserved  to  himself  a  remote  con- 
tingent interest :  Cooper  v.  C,  5  Oh.  203  ;  Roach  v.  Trood,  3  Ch.  D.  429  ; 
Askham  v.  Barker,  17  Beav.  37  ;  provided  the  whole  intent  and  reason  of  the 
transaction  was  not  the  obtaining  an  exclusive  advantage  to  himself : 
HuisKs  Charity,  10  Eq.  5 ;  and  see  Brivce  v.  B.,  11  Eq.  371,  where  efieot 
was  given  to  a  will  as  an  execution  of  a  power  of  appointment  by  deed, 
limiting  the  appointment  to  the  objects  and  extent  sanctioned  by  the  deed 
containing  the  power :  Pares  v.  P.,  33  L.  J.  Ch.  215  ;  10  Jur.  N.  S.  90  ;  12 
W.  R.  237. 

And  though  appointments  vesting  portions  in  cliildren  of  tender  years.  Appointing  to 
who  die  soon  after,  are  viewed  with  suspicion,  yet  there  must  be  some  children 
evidence  of  improper  motive  or  object  to  induce  the  Court  to  set  such  an  under  age. 
appointment  aside  or  treat  it  as  invalid  :  Henty  v.  Wrey,  21  Ch.  D.  332,  359, 
C.  A. ;  19  Ch.  D.  492  ;  and  a  power  to  charge  estates  with  a  sum  for  interest 
on  the  expectant  portions  of  the  appointor's  children  may  be  validly  exer- 
cised by  an  appointment  of  interest  in  favour  of  the  cliildren  to  be  made 
payable  to  him  as  their  guardian  notwithstanding  that  he  has  means  to 
support  them :   Re  De  Hoghton,  De  H.  v.  De  H.,  [1896]  2  Ch.  385. 

So  also  an  appointment  to  persons  not  objects,  in  conjunction  with,  or  Persons  not 
succession  to,  persons  who  are  objects  of  the  power,  is  not  of  itself  sufficient  objects  of 
to  invaUdate  the  appointment  (see  Roach  v.  Trood,  3  Ch.  D.  429,  440),  po^er. 
which  may  be  rectified  if  it  has  been  made  in  error  (Daniel  v.  Arhwright,  2 
H.  &  M.  95),  or  if  the  invalid  appointment  (to  strangers)  is  separable  from 
the  valid  appointment  (to  objects  of  the  power),  in  which  case  the  appoint- 
ment will  be  good  to  the  extent  warranted  by  the  terms  of  the  power 
(Alexander  v.  A.,  2  Vez.  640  ;  Rowley  v.  R.,  Kay,  242  ;  Re  Farncombe,  47 
L.  J.  Ch.  328  ;  Viant  v.  Cooper,  76  L.  T.  768) ;  provided  there  has  been  no 
fraud  on  the  power  (Agassiz  v.  Squire,  18  Beav.  431),  or  bargain  or  prior 
understanding  by  which  interests  under  the  appointment  are  reserved, 
directly  or  indirectly,  to  strangers  (Birley  v.  B.,  25  Beav.  299 ;  Pryor  v. 
P.,  2  D.  J.  &  S.  205 ;  11  W.  R.  873  ;  12  Ih.  780 ;  Whelan  v.  Palmer,  39 
Ch.  D.  648  ;  Re  Crawshay,  C.  v.  C,  43  Ch.  D.  615),  and  provided  the  whole 
transaction  can  be  regarded  as  first  an  appointment  to,  and  then  a  settle- 
ment by,  an  object  of  the  power  :  see  White  v.  St.  Barbe,  1  V.  &  B.  399  ; 
Fitzroy  v.  D.  of  Richmond,  27  Beav.  190 ;  Pryor  v.  P.,  sup. ;  Coffin  v.  Cooper, 
2  Dr.  &  S.  365 ;  Re  Crawshay,  C.  v.  C,  43  Ch.  D.  615. 

Nor,  under  a  non-exclusive  power,  is  an  appointment  to  the  objects  with  Ultimate  gift 
an  ultimate  gift  over  to  the  survivor  invalid  :  Re  Capon's  Trusts,  10  Ch.  D.  to  survivor. 
484. 

An  appointment  by  will  is  not  necessarily  void  because  the  appointor  has  Antecedent 
entered  into  a  bond  to  make  such  appointment :  Palmer  v.  Locke,  15  Ch.  D.  bargain. 
294,  C.  A.,  and  whether  such  a  bond  can  have  validity,  qucere  :  S.  C. ;  and 
see  Re  Lawley,  [1902]  2  Ch.  799  (general  power) ;  and  that  a  contract  on  the 
part  of  the  donee  of  a  special  testamentary  power  is  void,  see  Palmer  v. 
Locke,  sup. ;  Re  Bradehaw,  [1902]  1  Ch.  436  ;  and  that  a  covenant  not  to 
exercise  a  power  operates  as  a  release,  see  Re  Evered,  [1910]  2  Ch.  147  ;  and 
the  mere  existence  of  an  antecedent  contract  between  appointor  and 
appointee  for  a  re-settlement  conferring  benefits  on  a  stranger  will  not 
invalidate  the  appointment,  unless  such  contract  was  the  reason  inducing  it : 
Re  Turner's  Settled  Estates,  28  Ch.  D.  205,  C.  A. 

An  appointment  under  a  general  testamentary  power,  coupled  with  a 
covenant  not  to  revoke  the  will,  was  upheld  :  Robinson  v.  Ommaney,  21  Ch. 
D.  780. 

A  will  being  an  ambulatory  instrument,  an  appointment  by  will  may  Threat  to 
become  fraudulent  and  void  by  reason  of  a  subsequent  improper  bargain  revoke, 
involving  a  threat  to  revoke  the  will  if  the  bargain  is  not  carried  out ;  Re 
Kirwan's  Trusts,  25  Ch.  D.  373. 

Although  any  personal  benefit  to  the  donee  is  a  fraud  on  the  power,  the  Onus  of 
onus  of  proof  fies  on  the  person  impeaching  the  transaction  :  Askham  v.  proof. 
Barker,  17  Beav.  37, 
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If,  however,  after  an  appointment  has  been  set  aside  as  fraudulent,  a 
new  appointment  is  made  to  the  same  person,  the  onus  of  proving  that  such 
new  appointment  is  valid,  and  not  tainted  with  the  same  fraudulent 
purpose,  lies  on  the  appointee :  Topham  v.  D.  of  Portland,  5  Ch.  40  .j 
Hutchins  v.  H.,  I.  R.  10  Eq.  453  ;  and  sej  Humphrey  v.  Olver,  5  Jur.  N.  S. 
946  ;  7  W.  R.  334  ;  28  L.  J.  Ch.  400. 

In  the  absence  of  illegal  purpose  or  improper  motive,  an  appointment 
otherwise  vaUd  may  be  upheld  by  rejecting  an  invalid  addition,  or  a  con- 
dition which  is  not  warranted  by  the  power,  e.g.,  a  restraint  on  anticipation  : 
Frtj  V.  Capper,  Kay,  163  ;  Teagm's  Settlement,  10  Eq.  564 ;  Cuny-ngham's 
Settlement,  11  Eq.  324 ;  Watt  r.  Creyhe,  3  Sm.  &  G.  362  ;  Whitby  v.  Mitchell, 
42  Ch.  D.  494 ;  secus,  semble,  where  the  condition  being  the  sole  motive 
for  the  appointment  cannot  be  severed  from  it :  Re  Perkins,  P.  v.  Bagot, 
[1893]  1  Ch.  283  ;  and  a  limitation  over  on  a  contingency  or  act  to  be  done 
by  the  appointee  is  good :  Stroud  v.  Norman,  Kay,  213  ;  and  see  Carver 
V.  Richards,  1  D.  P.  &  J.  548,  566 ;  27  Beav.  488 ;  Morgan  v.  Gronow, 
l6Eq.  1. 

Where  a  c.  q.  t.  by  means  of  a  fraudulent  appointment  received  the 
surrender  value  of  a  policy  belonging  to  the  trust,  his  estate  was  liable  not 
merely  for  the  sum  so  received,  but  for  the  sum  which  would  have  been 
received  if  the  policy  had  been  kept  on  foot :  Re  Deane,  Bridger  v.  D.,  42 
Ch.  D.  9,  C.  A. 

By  the  Conveyancing  Act,  1881  (44  &  45  V,  o.  41),  s.  52,  a  person  to 
whom  any  power,  whether  coupled  with  an  interest  or  not,  is  given  may 
by  deed  release  or  contract  not  to  exercise  the  power,  whether  created 
by  an  instrument  coming  into  operation  before  or  after  the  Act.  But 
this  does  not  apply  to  the  case  of  a  trustee  who  has  a  power  coupled 
with  a  duty  :  Re  Eyre,  E.  v.  E.,  49  L.  T.  259  ;  and  see  Saul  v.  Pattinson, 
55  L.  J.  Ch.  831  ;  54  L.  T.  670  ;  34  W.  R.  562  ;  Oceanic  Steam  Navigation 
V.  Sutherberry,  16  Ch.  D.  30,  C.  A.  By  virtue  of  this  enactment  a  married 
woman  may  now  by  deed  unacknowledged  release  her  power  over  any  pro- 
perty, whether  real  or  personal,  and  whether  in  possession  or  reversion,  and 
whether  she  is  restrained  from  anticipation  or  not :  Re  Chisholm's  Settle- 
ment, [1901]  2  Ch.  82,  citing  Parwell  on  Powers,  2nd  ed.  p.  18. 

The  doctrines  applicable  to  the  fraudulent  exercise  of  a  power  do  not 
apply  to  the  release  of  a  power  not  coupled  with  a  duty,  and  the  release  of  a 
power  by  a  tenant  for  life  is  valid,  though  the  effect  of  it  is  to  enable  him, 
by  surrendering  his  life  estate,  to  obtain  a  transfer  of  his  deceased  child's 
share  of  the  fund,  or  mortgage  it  for  his  own  benefit :  Re  Radcliffe,  R.  v, 
Bewes,  [1892]  1  Oh.  (C.  A.)  227  (reversing  S.  C,  [1891]  2  Ch.  66,  and  not 
following  Cunynghame  v.  Thurlow,  1  R.  &  M.  436) ;  Re  Somes,  Smith  v.  8., 
[1896]  1  Ch.  250 ;  and  a  release  of  a  general  power  of  appointment  by  a 
female  tenant  for  life  married  since  the  Married  Women's  Property  Act, 
1882,  and  to  whose  exors,  admors,  or  assigns  the  property  is  limited  in 
default  of  appointment,  will  vest  the  absolute  interest  in  her  :  Re  Daven- 
port, [1895]  1  Ch.  361,  Porm  4,  p.  1672,  sup.  But  the  capacity  of  the  donee 
of  a  hmited  power  of  appointment  to  release  the  power  for  his  own  benefit 
is  not  exerciseable  by  his  trustee  in  bankruptcy :  Re  Rose,  [1904]  2  Ch. 
340. 

In  general,  any  dealing  by  the  donee  inconsistent  with  the  exercise  of  the 
power  {e.g.,  by  concurring  in  an  appointment  though  not  as  appointor  eo 
nomine)  operates  as  a  release :   Foakes  v.  Jackson,  [1900]  1  Ch.  807. 

In  relieving  against  a  defective  execution  of  a  power,  the  test  is  whether 
the  intention  to  execute  the  power  is  sufficiently  indicated  by  the  informal 
instrument :  see  Kennard  v.  K.,  8  Ch.  227,  Form  2,  sup.  p.  1672 ;  Oarth 
v.  Tovmsend,  7  Eq.  220 ;  Proby  v.  Landor,  28  Beav.  504 ;  Hawke  v.  H., 
26  W.  R.  93 ;  Re  Kirwan's  Trusts,  25  Ch.  D.  373,  where  it  was  held  that 
an  unattested  codicil  executed  abroad,  being  intended  as  a  testamentary 
instruiiient,  could  not  be  treated  as  an  imperfect  appointment  by  deed, 
nor,  in  view  of  sect,  10  of  the  Wills  Act,  upheld  ^s  testamentary  under 
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24  &  25  V.  0.  114  (Wills  Act,  1861);  and  this  decision  has  since  been 
followed :  Hummel  v  H.,  [1808]  1  Ch.  642 ;  but  see  Pouey  v.  Hordern, 
[1900]  1  Ch.  492 ;  Re  Price,  Tomlin  v.  Latter,  [1900]  1  Ch.  442,  sup.  p. 
1357. 

If  a  power  to  appoint  by  will  requires  a  particular  formality  (e.g.,  attesta- 
tion by  two  witnesses),  a  will  not  complying  with  the  requirement  cannot 
operate  as  an  appointment,  although  vahd  as  a  will  by  the  law  of  the 
domicile  of  the  testator :  Barreuo  v.  Young,  [1900]  2  Ch.  339 ;  but  see 
Be  Walker,  [1908]  1  Ch.  560. 

For  the  cases  in  which  a  defective  execution  of  a  power  will  be  aided  in 
Equity,  and  for  the  nature  and  extent  of  this  juriedicticn,  see  Sugd.  Pow. 
532,  &c. ;  Farwell,  259,  &c. ;  Toilet  w.T.,%  L.  C.  Eq.  7th  ed.  289  ;  Pe  Walker, 
sup. ;  and  that  the  Court  will  not  treat  a  covenant  to  execute  a  power  as 
being  a  defective  execution,  see  Be  Anstis,  Chetwy-nd  v.  Morgan,  31  Ch.  D. 
596,  C.  A.;  explaining  i4j^eci;v.^., 3  Sm.  &G.  394.  But  a  covenant  to  execute 
a  power  of  jointuring  which  is  not  in  existence  at  date  of  covenant  will  be 
aided  as  a  defective  exercise :   Charlton  v.  Charlton,  [1906]  2  Ch.  523. 

Under  a  power  to  two  and  the  survivor,  a  joint  appointment  may  reserve  Reservation 
a  power  of  revocation  to  the  survivor :  Dixon  v.  Pyner,  55  L.  J.  Ch.  666  ;  of  power  of 
Be  Harding,  Bogers  v.  H.,  [1894]  3  Ch.  315,  C.  A. ;  secus,  where  the  power  is  revocation  to 
joint :  Burnahy  v.  Baillie,  42  Ch.  D.  282.  survivor. 

Under  a  special  power  to  appoint  amongst  children,  an  appointment  of  Forfeiture 
shares  with  a  clause  of  forfeiture  on  change  of  religion  is  not  invalid  on  clause, 
the  ground  of  pubhc  poUoy  :   Hodgson  v.  Halfcrd,  11  Ch.  D.  959  ;    Wain- 
tvrighi  v.  Miller,  [1897]  2  Ch.  255  ;  but  as  to  children  born  after  the  creation 
of  the  power  the  clause  was  held  void  for  remoteness  :  Hodgson  v.  Halftrd, 
sup. ;  but  see  Wainu}right  v.  Miller,  sup.,  apparently  holding  the  contrary  ;  Possil  ility  on 
see,  however,  Be  Gage,  Hill  v.  0.,  [1898]  1  Ch.  498 ;  and  that  the  old  rule  a  possibility, 
against  a  possibiUty  on  a  possibility  dees  not  apply  to  the  appointment 
of  personalty :   Be  Bowles,  [1902]  2  Ch.  650. 

Where  the  donee  of  a  power  expressly  refrained  from  exercising  it  in  order  Donee 
that  the  property  might  devolve  in  a  manner  which  she  indicated,  which  expressly 
was  not  in  accordance  with  the  gift  over  in  default  of  appointment,  the  refraining 
property  nevertheless  went  as  unappointed :    Be  Jack,  J.  v.  J.,  [1899]  f^°™  exercise 
1  Ch.  374. 

Where  the  donee  of  a  power  makes  successive  appointments  to  different  Successive 
persons  at  different  times,  the  appointees  inter  se  rank  in  oider  of  date  :  Be  appoint- 
Lord  Annaly,  23  L.  R.  Ir.  481  ;    Stokes  v.  Bridgman,  47  L.  J.  Ch.  759 ;  ments. 
Gilbert  v.  Whitfield,  52  L.  J.  Ch.  210  ;  48  L.  T.  383  ;  the  principle  of  Page  v. 
Leapingwell,  18  Ves.  463,  whereby  appointments  out  of  a  fund  are  regarded 
as  gifts  of  aliquot  portions,  being  applicable  only  where  the  appointments 
are  contained  in  one  instrument  or  in  several  instruments  constituting  one 
transaction. 

If  the  donee  of  a  special  power  appoints  the  fund  to  trustees,  such  Trustees 
trustees  are  not  necessarily  entitled  to  call  for  a  transfer  from  the  original  calling  for 
trustees  :  Busk  v.  Aldam,  19  Eq.  16 ;   Von  BrockdorffY.  Malcolm,  30  Ch.  D.  transfer. 
172  ;  Lewin,  883  ;  Be  Heathcote,  Trench  v.  H.,  Form  5,  sup.  p.  1662  ;  Be 
Tyssen,  Knight-Bruce  v.  Butterwcrth,  [1894]  1  Ch.  56 ;   but  see  Scotney  v. 
Lomer,  29  Ch.  D.  535 ;  S.  C,  31  Ch.  D.  380,  C.  A. ;  but  the  question  must 
depend  on  the  intention  of  the  instrument  creating  the  power :  Be  Paget, 
[1898]  1  Ch.  290 ;  referring  to  Kenworthy  v.  Bate.  6  Ves.  793  ;  and  Cowx  v. 
Foster,  1  J.  &  H.  30  ;  and  see  Lewin  883,  884. 

In  Equity  (though  not  at  Law),  before  1830,  an  appointment  under  a  Illusory 
power  to  appoint  to  a  class  was  liable  to  be  invalidated  unless  a  substantial,  appoint- 
and  not  an  "  illusory,"  share  was  appointed  to  each  object  of  the  power  :  ments. 
see  Sugd.  Pow.  449,  938. 

By  the  Illusory  Appointments  Act,  1830  (1  W.  IV.  c.  46),  appointments 
were  rendered  no  longer  invalid  in  Equity  on  the  ground  that  an  "  un- 
substantial, illusory,  or  nominal  share  only  "  was  appointedf^o  any  One  or 
more  of  the  objects  of  the  power,  though  a  share,  however  small,  was  still 
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required  to  be  given  to  each  of  the  objects  of  the  power :  Bulled,  v.  Plummer, 
6  Ch.  160,  162. 

As  to  what  powers  were  and  what  were  not  held  to  be  exclusive,  see 
Parwell,  294,  295 ;   Chamberlain  v.  Napier,  15  Ch.  D.  614. 

With  regard  to  appointments  since  30th  July,  1874,  it  is  now  provided  by 
the  Powers  of  Appointment  Act,  1874  (37  &  38  V.  c.  37),  that  they  shall  no 
longer  be  invalid  on  the  ground  that  any  object  of  the  power  has  been 
altogether  excluded,  but  shall  be  valid  and  effectual  notwithstanding  any 
one  or  more  of  the  objects  shall  not  thereby  or  in  default  of  appointment, 
take  a  share  or  shares  of  the  property  subject  to  the  power.  Sect.  2  leaves 
unaffected  provisions  in  a  deed  creating  the  power,  which  declare  the 
amount  of  the  share  from  which  no  object  shall  be  excluded,  or  from 
which  some  one  object  shall  not  be  excluded. 

The  Act  has  not  affected  the  rule  whereby  under  a  distributive  power  to 
appoint  among  "  relations  "  of  the  appointor  the  class  of  relations  is  con- 
fined to  next  of  kin  :  Be  Deakin,  Starkey  v.  Eyres,  [1894]  3  Ch.  565. 

Under  a  power  to  appoint  among  named  persons,  with  a  gift  over  to  the 
same  persons  nominatim  or  their  represves,  the  death  of  some  objects  during 
the  life  of  the  donee  will  not  affect  the  power  over  the  whole  fund  :  Be  Ware, 
Ctimberlege  v.  W.,  37  W.  R.  766. 

A  power  to  appoint  amongst  children  in  tail  does  not  authorize  an 
appointment  to  one  for  life  :  Be  Porter,  P.  v.  De  Quetteville,  45  Ch.  D.  179. 
Where  the  gift  is  to  the  use  of  the  children  of  A.  as  he  shall  appoint,  A. 
can  appoint  the  legal  estate  to  a  trustee  in  trust  to  sell  for  the  children's 
benefit:  Be  Paget,  Be  Mellor,  M.  y.  M.,ll898'\  I  Ch..2Q0;  and  the  principle 
applies  in  the  case  of  equitable  as  well  as  legal  limitations :  Be  Bedgate, 
[1893]  1  Ch.  356  ;  and  cf.  Be  Adams,  [1907]  1  Ch.  695. 

Where  some  appointees  were  rightly  paid  in  part,  and  there  was  sub- 
sequently an  unavoidable  loss,  the  balance  of  the  fund  was  held  to  belong 
to  aU  the  appointees  in  proportion  to  the  unpaid  amounts :  Be  Bacon^s 
Settlement,  Hutton  v.  Anderson,  42  Ch.  T>.  559. 

The  costs  of  an  action  to  administer  the  trusts  of  a  settlement  must  be 
paid  rateably  out  of  appointed  and  unappointed  shares :  Moore  v.  Dixon, 
15  Ch.  D.  566. 

As  to  the  incidence  of  estate  duty,  see  Be  Hadley,  [1909]  1  Ch.  20,  and 
Settlement  Estate  Duty :  Be  King,  [1904]  1  Ch.  363. 


(IV.)  SANCTIONING  SALE  OF  LANDS  OR  MINERALS  SEPARATELY  ; 
TRUSTEE  ACT,  1893,  SECT.  44,  AS  AMENDED  BY  TRUSTEE 
AMENDMENT  ACT,  1894,  SECT.  3. 


1.  Trustees  emfowered  to  sell  the  Surface,  reserving  the  Minerals — 
and  also  to  sell  the  Minerals  separately. 

Order  that  the  Petrs  — ,  or  other  the  trustees  or  trustee  for  the 
time  being  of  the  settlement  dated  &c.,  be  at  liberty  from  time  to 
time  to  sell  and  dispose  of  the  lands  and  hereditaments  now  subject 
to  the  uses  and  trusts  declared  by  the  said  settlement,  or  any  part 
thereof,  with  an  exception  or  reservation  of  all  or  any  of  the  minerals 
under  the  same,  and  of  the  rights  or  powers  of  or  incidental  to  the 
working,  getting,  and  carrying  away  of  such  minerals,  and  also  to 
sell  and  dispose  of  all  or  any  of  the  minerals  under  the  said  lands, 
aijd  such  rights  and  powers  as  aforesaid,  separate  and  apart  from 
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the  residue  of  the  said  lands  and  minerals.^iJe  Earl  Cawdor,  V.-C.  W., 
8  July,  1864,  A.  191 ;  and  see  Re  Trevor-Roper,  V.-C.  W.,  8  July, 
1863,  B.  1541 ;  Re  Bowes'  Estate  Act,  V.-C.  W.,  18  July,  1863,  A. 
1587. 

For  form  of  petition,  see  D.  C.  F.  1091. 


2.  The  like. 

Order  that  A.  and  B.,  or  the  survivor  of  them,  or  other  the 
trustees  or  trustee  of  the  indenture  of  settlement  dated  &c.,  be  at 
liberty  to  exercise  all  or  any  of  the  trusts,  powers,  and  authorities 
of  the  said  settlement,  so  as  to  dispose  of  the  lands  and  heredita- 
ments now  held  under  and  subject  to  the  trusts  of  the  said  settle- 
ment, with  an  exception  or  reservation  of  the  coals,  mines,  and 
minerals  in  and  under  the  same,  and  with  or  without  rights  and 
powers  of  or  incidental  to  the  working,  getting,  or  carrying  away  of 
such  coals,  mines,  and  minerals,  and  so  as  to  dispose  of  all  coals, 
mines,  and  minerals,  with  or  without  such  rights  or  powers, 
separately  from  the  residue  of  the  land  ;  and  in  either  case  without 
prejudice  to  any  future  exercise  of  the  said  trusts,  powers,  and 
authorities  with  respect  to  the  excepted  coals,  mines,  or  minerals,  or 
(as  the  case  may  be)  the  undisposed-of  land." — Re  Willway's  Trusts, 
V.-C.  W.,  21  Feb.  1863,  B.  364  ;  and  see  Re  Brown's  Trusts,  V.-C.  S., 
7  Nov.  1862,  A.  2011 ;  and  Re  Skinner,  1896,  W.  N.  68,  North,  J., 
6  June,  1896,  B.  2312. 

In  the  above  forms  the  exercise  of  the  power  of  reserving  the  minerals  or 
reserving  the  surface  is  combined,  but  the  separate  reservation  of  either  is 
sanctioned  by  the  Trustee  Act,  1893,  s.  44. 


3.  Mortgagee  empowered  to  sell  Minerals  apart  from  the  Surface, 

Order  that  A.,  his  exors,  admors,  or  assigns,  or  other  the  person 
or  persons  for  the  time  being  entitled  to  receive  and  give  a  discharge 
for  all  the  moneys  for  the  time  being  owing  on  the  security  of  the  said 
indenture  dated  &c.,  be  at  liberty  to  exercise  the  power  of  sale  and 
other  powers  and  authorities  contained  in  the  said  indenture  or  any 
of  them,  so  as  to  dispose  of  the  coal,  mines,  and  minerals  in  and 
under  the  messuages,  lands,  and  hereditaments  comprised  in  the 
said  indenture,  with  or  without  rights  and  powers  of  and  incidental 
to  the  working,  getting,  and  carrying  away  of  such  coal,  mines,  and 
minerals  separately  from  the  residue  of  such  messuages,  lands,  and 
hereditaments,  and  so  as  to  dispose  of  the  said  messuages,  lands,  and 
hereditaments  with  or  subject  to  an  exception  or  reservation  of  the 
coal,  mines,  and  minerals  in  and  under  the  same,  and  with  or  without 
rights  and  powers  of  or  incidental  to  the  working,  getting,  or  carrying 
away  of  such  coals,  mines,  and  minerals,  and  in  either  case  without 
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ptejudice  to  any  future  exercise  of  the  said  powers  and  authorities 
with  respect  to  the  undisposed-of  land  or  (as  the  case  may  be)  the 
excepted  coal,  mines  and  minerals.— &  Littlewood,  North,  J.,  22  Feb. 
1890,  B.  239. 


NOTES. 

Trustee  Act.  By  the  Trustee  Act,  1893  (56  &  57  V.  o.  63),  s.  44  (as  amended  by  the  Act 
1893,  8.  44.  of  1894),  replacing  the  provisions  of  the  Confirmation  of  Sales  Act  of  1862 
(25  &  26  V.  c.  108),  "  where  a  trustee  or  other  person  is  for  the  time  being 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  partition,  or 
enfranchisement,  the  High  Court  may  sanction  his  so  disposing  of  the  land 
with  an  exception  or  reservation  of  any  minerals,  and  with  or  without 
rights  and  powers  of  or  incidental  to  the  working,  getting,  or  carrying  away 
of  the  minerals,  or  so  disposing  of  the  minerals,  with  or  without  the  said 
rights  and  powers,  separately  from  the  residue  of  the  land.  Any  such 
trustee  or  other  person,  with  the  said  sanction  previously  obtained,  may, 
unless  forbidden  by  the  instrument  creating  the  trust  or  direction,  from 
time  to  time,  without  any  further  application  to  the  Court,  so  dispose  of 
any  such  land  or  minerals.  Nothing  in  this  section  shall  derogate  from  any 
power  which  a  trustee  may  havje  under  the  Settled  Land  Acts,  1882  to  1890, 
or  otherwise."    As  to  these  powers,  v.  inf.  pp.  1757  et  seq. 

The  previous  Act,  which  came  into  operation  on  7  Aug.  1862,  was  held 
to  include  the  case  of  mortgagees :   see  Beaumont's  Trusts,  12  Eq.  86. 

For  observations  upon  the  Act,  which  was  retrospective,  and  seems  to 
have  arisen  from  the  decision  in  Buckley  v.  Howell,  29  Beav.  546,  that 
minerals  could  not  be  sold  apart  from  the  surface  under  an  ordinary  power 
of  sale,  see  Dart,  V.  &  P.  77, 1134  ;  Carson,  E.  P.  Stat.  802  et  seq. ;  and  the 
cases  collected,  Dan.  1811 ;  6th  ed.  2236, 
Form  of  The  order  for  sale  is  made  in  general  terms,  without  reference  to  any 

order.  particular  sale :  see  Be  Willway,  32  L.  J.  Ch.  226,  sup.  Form  2  ;  Re  Skinner, 

1896,  W.  N.  68  (where  a  similar  order  was  made  authorizing  sale  of  the  copy- 
hold interest  in  surface  and  minerals  under  settled  copyhold  land) ;   Be 
Wilkinson's  Estate,  13  Eq.  634 ;  Be  Wynn,  28  L.  T.  615  ;  21  W.  E.  695. 
Parties.  '^^^  beneficiaries  ought  to  be  made  parties  to  an  application  under  this 

Act :  Be  Palmer's  Will,  13  Eq.  408  ;  though  entitled  in  remainder  only  : 
In  re  Hardstuff,  1899,  W.  N.  256  (see,  however.  Be  Skinner,  1896,  W.  N.  68, 
where  service  on  a  beneficiary  in  remainder  out  of  the  jurisdiction,  known  to 
object  to  a  sale,  was  dispensed  with) ;  and  if  not  joined  as  petitioners 
should  be  served:  BeBrown'sTrustBstate,\\'SSf.'B..\^  ;  BeHardstaff,sup.; 
and  on  a  petition  by  mortgagees,  the  mortgagors  should  be  served :  Be 
Hirst's  Mortgage  Trusts,  45  Ch.  D.  263.  In  Be  Hallowe's  Trusts,  [1906]  1 
I.  E.  526.  The  Court  in  Ireland  made  an  order  sanctioning  a  sale,  without 
entering  into  the  question  of  whether  the  sale  was  beneficial. 

Where  the  power  of  sale  is  exerciseable  with  the  consent  of  the  tenant  for 
life,  service  upon  the  remainderman  has  been  held  unnecessary  :  Be  Pryse's 
Estate,lOEq.5Sl;  Be Nagle's Trusts, QCh.D.  104: ;  andseeWynn's Estate, 
16  Eq.  237  ;  Be  Wansworth's  Trusts,  1890,  W.  N.  163  ;  63  L.  T.  217,  where 
Kay,  J.,  dispensed  with  service  on  the  beneficiaries. 

And  on  petition  by  mortgagees,  for  a  sale  under  the  Act  of  the  surface 
separately  from  the  minerals,  service  of  the  petition  on  subsequent  incum- 
brancers (see  Beaumont's  Trusts,  12  Eq.  86 ;  19  W.  E.  767),  and  on  the 
mortgagor  (see  Wilkinson's  Estate,  13  Eq.  634),  has  been  dispensed  with. 
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Section  IV. — Tenant  for  Life  and  Eemaindbrman. 

(l.)   TIMBER — REPAIRS — POSSESSION  AND   MANAGEMENT. 

1.  Inquiry  as  to  timber  cut  by  Tenant  for  Life  or  Trustees. 

Accounts  of  personalty;  and  inquiries  as  to  realty — "  ( — )  Aninquiry 
whether  any  and  what  timber  and  other  trees  standing  and  growing 
on  the  said  real  estate  have  been  cut  down  by  the  Pit  {tenant  for  life), 
or  by  the  Defts,  the  trustees  respectively,  and  what  was  the  value 
thereof  respectively  ;  and  whether  any  part  thereof  was  ornamental 
timber,  and  in  what  manner  the  timber  and  other  trees  so  cut  down 
have  been  applied,  sold,  or  disposed  of ;  And  if  any  part  thereof  has 
been  sold,  ( — )  an  account  of  the  proceeds  of  the  sale." — Tucker  v.  Love- 
ridge,  V.-C.  S.,  8  Feb.  1858,  B.  460. 

2.  Inquiry  as  to  Timber,  in  Suit  by  Tenant  for  Life  impeachable  for 

Waste. 

Order  that  the  following,  &c. :  1.  An  inquiry  whether  there  are 
any  and  what  timber  trees  standing  in  the  woods  and  plantations  on 
the  testator's  estate,  which  are  (not  ornamental,  and  do  not  afiord 
shelter  to  any  mansion-house,  and  are)  in  a  state  of  decay,  and  will 
not  improve  by  standing,  or  the  standing  of  which  would  be  pre- 
judicial to  the  other  trees,  and  which  it  would  be  for  the  benefit  of 
all  parties  interested  in  the  estate  to  have  feUed  and  sold. — Adjourn 
kc— looker  v.  Annesley,  V.-C,  13  March,  1832,  B.  925  ;  5  Sim.  237  ; 
Tollemache  v.  T.,  V.-C.  W.,  8  March,  1842,  B.  534  ;  1  Ha.  456,  573  ; 
Ba^ot  V.  B.,  M.  R.,  8  June,  1863,  A.  1479. 

And  for  inquiries  as  to  ornamental  timber,  see  Ford  v.  Tynte,  Form  2,  sup. 
p.  536, 

For  further  order  for  sale  of  timber  trees  proper  to  be  sold,  deposits  and 
balances  to  be  paid  to  a  person  to  be  appointed  to  receive  them  and  pay  the 
charges  of  and  incidental  to  the  sales  and  of  the  surveys  of  the  timber,  and 
to  pay  the  residue  into  Court,  by  instalments  or  otherwise,  the  purchasers 
giving  security  for  the  due  payment ;  and  the  person  appointed  to  receive 
the  deposit  and  balances  also  to  give  security  ;  and  for  taxation  of  costs  of 
aU  parties  as  between  solr  and  client,  to  be  paid  out  of  any  cash  in  Court ; 
the  purchase-money  or  residue,  after  paying  costs,  to  be  laid  out  in  Consols, 
to  the  credit  of  the  cause,  and  the  interest  thereof  to  be  paid  to  the  tenant 
for  life,  see  Tollemache  v.  T.,  V.-C.  W.,  14  Feb.  1843,  B.  381 ;  Tooher  v, 
Annesley,  V.-C,  28  March,  1832,  B.  1837. 

For  inquiries  as  to  coal  and  minerals  as  between  tenant  for  life  and 
remainderman,  and  consequent  accounts  and  directions,  see  Bagot  v.  B., 
Form  4,  sup.  p.  537. 

3.  Declaration  of  Rights  of  Equitable  Tenant  for  Life  as  to  Timber, 

and  Application  of  Proceeds. 

Declare  that  the  Pit  (equitable  tenant  for  life)  is,  and  during  her 
widowhood  will  be,  entitled  to  cut  down  all  trees  on  the  devised 
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estate  not  beiag  in  the  natuie  of  timber,  and  not  being  trees  planted 
or  left  standing  for  the  ornament- or  shelter  of  the  mansion-house  on 
the  said  estates,  or  of  the  adjoining  grounds,  or  for  the  protection  or 
shelter  of  any  sides  or  banks  on  the  estate ;  and  is,  and  will  be, 
during  her  widowhood,  also  entitled  to  cut  down  all  oaks,  elms, 
ashes,  and  other  timber-like  trees,  except  as  aforesaid,  which  are 
under  twenty  years  of  age  (growth),  and  are  proper  to  be  cut  down 
for  the  purpose  of  improving  the  growth  or  development  of  the 
surrounding  timber  or  timber-like  trees  in  the  same  wood  or 
plantation  ;  And  that  the  Pit  is,  and  will  be,  entitled  to  the  proceeds 
of  the  sale  of  the  trees  so  cut  down  for  her  absolute  use  and  benefit ; 
And  Declare  that  the  Pit  is  not  entitled  to  cut  down  any  timber  or 
timber-like  trees  of  (the  age  of)  twenty  years'  growth  and  upwards, 
or,  except  for  the  purpose  aforesaid,  any  trees  under  that  age  which, 
if  over  twenty  years  of  age  (growth),  would  be  timber,  without  the 
leave  of  this  Court ;  And  that  the  Pit  is  only  entitled  to  the  income 
during  her  widowhood  of  the  proceeds  (if  any)  of  the  trees  of  the  last 
preceding  description,  which  have  been  or  may  hereafter  be  cut 
down  with  such  leave ;  And  Declare  that  the  Pit  is  entitled  during 
her  widowhood  to  the  dividends  on  the  sum  of  £ —  Consols  mentioned 
in  the  schedule  hereto.  And  order  that  the  funds  in  Court  be  dealt 
with  as  directed  in  the  Schedule  hereto. — [Add  Payment  Schedule, 
directing  payment  of  interest  to  widow  during  widowhood.'] — See 
Honeywood  v.  H.,  M.  R.,  9  June,  1874,  A.  2627  ;  S.  C,  18  Eq.  306. 

4.  Investment  of  Proceeds  of  Timber  cut  in  due  course  of  Manage- 
ment by  Tenant  for  Life  impeachable  for  Waste— Payment  of 
Income — Application  of  Capital. 

"  Declare  that  the  Deft  J.  N.,  as  tenant  for  life  of  the  farms, 
lands,  and  hereditaments  comprised  in  the  indenture  of  settlement, 
dated  &c.,  is  not  dispunishable  for  waste." — Continue  the  injunction 
against  felling  timber. — "  And  it  is  ordered  that  W.,  R.,  and  F. 
(the  trustees),  or  any  of  them,  be  at  liberty,  on  or  before  &c.,  to 
lodge  the  sum  of  £ — ■  (cash  standing  to  their  joint  account  in  the 
L.  and  W.  Bank)  in  Court  as  directed  in  the  Lodgment  and  Payment 
Schedule  hereto  ;  And  it  is  ordered  that  the  Deft  J.  N.  do  on  or 
before  &c.,  lodge  in  Court  as  directed  in  the  said  Schedule  the  sum  of 
£ — ,  being  the  residue  of  the  several  sums  of  £ —  appearing  by  (the 
answer)  of  the  Deft  J.  N.  to  have  come  to  her  bands  in  respect  of 
the  proceeds  of  the  sale  of  timber,  and  timber-like  trees,  cut  by  her 
upon  the  farms  and  lands  comprised  in  the  indenture  of  settlement 
in  the  pleadings  mentioned,  dated  &c.,  after  deducting  therefrom 
the  sum  of  £ — ,  and  the  sum  of  £ —  for  the  expenses  of  the  sales. — 
Directions  for  taxation  of  costs  of  all  parties  as  between  solr  and 
client ;  And  the  timber  and  timber-like  trees  so  cut  by  the  Deft  J.  N. 
not  appearing  to  (their  Lordships)  to  have  been  cu.t  by  her  otherwise 
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than  in  a  due  course  of  management  of  the  farms,  lands,  and  here- 
ditaments comprised  in  the  said  settlement,  dated  &c.  Order  that 
the  said  W.,  R.,  and  F.,  or  any  of  them,  be  at  liberty  to  pay  to  the 
said  J.  N.  the  interest  allowed  by  the  L.  and  W.  Bank  on  the  said 
sum  of  £ — .  And  it  is  ordered  that  the  funds  to  be  lodged  be  dealt 
with  as  directed  in  the  said  schedule. — [Add  Lodgment  and  Payment 
Schedule  directing  lodgment  of  cash  and  residue  as  above  and  payment 
of  costs,  investtnent  of  residue  in  Consols,  and  payment  of  interest  to 
Deft  J.  N.  during  her  life.] — See  Lowndes  v.  Norton,  L.  JJ.,  8  July, 
1864,  B.  2858  ;  S.  0.,  33  L.  J.  Ch.  583. 

For  further  order  upon  the  death  of  the  tenant  for  life  for  a  transfer  of 
the  invested  proceeds,  subject  to  succession  duty,  to  the  next  tenant  for 
life  {sans  waste)  absolutely,  see  Lmmides  v.  Norton,  V.-C.  K.,  8  June,  1877, 
B.  1582  ;  S.  C,  6  Ch.  D.  139. 

5.  Application  of  Proceeds  of  a  Larch  Plantation  which  has  been 
devastated  by  a  Storm,  in  re-planting  and  Iceeping  up  the 
Plantation. 

Declare  that  the  Defts  B.  D.  H.  and  H.  L.  P.,  the  trustees  of 
the  said  settlement,  are  at  liberty,  out  of  the  proceeds  of  sale  of  the 
larches  on  the  —  acres  of  the  H.  estate  &c.,  blown  down,  or  which 
it  may  be  necessary  to  remove,  to  expend  what  may  be  necessary 
in  re-planting  and  keeping  up  the  plantation  of  larch  upon  the  said 
—  acres,  and  to  pay  the  costs  of  all  parties  of  the  application  in 
Chambers,  and  of  the  adjournment  thereof  into  Court  and  occasioned 
by  this  appeal,  such  costs  to  be- taxed  &c.  as  between  solr  and  client ; 
And  Declare  that  the  balance  of  the  said  proceeds  of  sale  which  shall 
remain  after  deducting  what  may  be  necessary  for  re-planting  and 
keeping  up  the  said  plantation,  and  after  payment  of  the  said  costs, 
ought  to  be  invested  by  the  said  trustees  in  accordance  with  the  trusts 
of  the  said  settlement ;  And  Declare  that  the  income  arising  from  the 
said  ■ —  acres  of  larch  plantation  in  the  ordinary  course  of  manage- 
ment, and  also  the  income  arising  from  the  investment  hereinbefore 
directed  of  the  said  proceeds  of  sale  of  the  said  larches,  ought,  subject 
as  hereinafter  mentioned,  to  be  paid  to  the  Pit  [tenant  for  life)  during 
her  life  or  widowhood :  And  Declare  that  if  in  any  year  the  sum 
of  such  incomes  shall  exceed  £ — ,  the  excess  beyond  that  sum  ought 
to  be  retained  by  the  trustees  for  the  time  being  of  the  said  settlement, 
and  invested  as  aforesaid ;  and  if  in  any  year  the  sum  of  such  incomes 
shall  fall  short  of  £ — ,  that  the  deficiency  ought  to  be  raised  out  of  the 
said  proceeds  of  sale  or  the  said  investments,  and  be  paid  by  the  said 
trustees  to  the  Pit.  But  this  is  to  be  without  prejudice  to  the  right 
of  the  trustees  to  have  recourse  to  the  said  investment  or  the  income 
of  the  said  larch  plantation  for  the  purpose  of  fresh  planting  of 
larch.— /w  re  Harrison,  H.  v.  H.,  C.  A.,  17  Dec.  1884,  A.  1873 ;  28 
Ch.  D.  220,  C.  A. 
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6.  Order  in  Chambers  for  Sale  of  Timber  by  Auction,— Security- 
Payment  of  Proceeds  into  Court. 

Order  that  the  timber  and  other  trees  upon  the  estates  in  question 
in  these  actions,  in  the  counties  of  — ,  — ,  mentioned  in  the  said 
affidavit  of  &c.,  filed  &c.,  be  sold  by  public  auction  at  &c.,  on  &c.,  by 
A.,  of  &c.,  subject  to  the  particulars  and  conditions  set  forth  in  the 
exhibits  marked  &c.,  in  the  said  affidavits  referred  to ;  And  it  is 
ordered  that  the  moneys  to  arise  by  such  sale  be  received  by  D., 
of  &c.,  upon  his  first  giving  security  duly  to  account  for  the  same ; 
And  it  is  ordered  that  the  amounts  due  from  the  said  D.,  in  respect 
of  such  moneys,  be  from  time  to  time  certified  by  the  Master  ;  And 
it  is  ordered  that  the  said  D.  do  within  twenty-one  days  after  the 
date  of  the  Master's  certificate,  or  respective  certificates,  from  time 
to  time  lodge  the  amount  or  amounts  which  shall  be  so  certified  to 
be  due  from  him  in  Court,  as  directed  in  the  schedule  hereto. — 
[Add  Lodgment  Schedule.] — See  Thellusson  v.  Woodford,  M.  R.  at 
Chambers,  7  Feb.  1856,  B.  458. 

7.  Declaration  that  Tenant  for  Life  of  Leaseholds  not  liable 

to  Repair. 

Declare  that  the  Pit  as  legatee  for  life  under  the  testator's  will 
[of  the  testator's  leasehold  property  in  the  order  mentioned]  was 
and  is  under  no  obligation  to  repair  or  keep  repaired,  or  to  insure  or 
keep  insured  the  household  furniture,  chattels,  and  efiects  [therein]. 
—Re  Betty,  B.  v.  A.  G.,  North  J.,  24  June,  1899,  A.  1115  ;  (1889), 
1  Ch.  821. 


8.  Inquiries  as  to  Plate,  Furniture,  &c.,  and  letting  Mansions, 
renewing  Leases,  Repairs,  keeping  up  Roads,  and  felling  Timber. 

Usual  accounts  of  personalty — "  An  inquiry  what  plate,  jewels, 
household  furnitiu'e,  and  household  utensils  were  at  the  time  of  the 
testator's  death  in  the  mansion-house  at  B.,  in  the  pleadings  men- 
tioned."— Direction  for  inventory  to  be  made  thereof  [Forms  14,  15, 
pp.  1549,  1550] ;  Inquiry  what  real  estates  testator  died  seised  of ; 
Account  of  rents  and  profits  of  testator's  freehold,  copyhold,  and 
leasehold  estates. — "  An  inquiry  whether  it  is  fit  and  proper  that  any 
and  what  renewal  or  renewals  should  be  made  of  any  and  what  lease 
or  leases  of  the  testator's  leasehold  estates,  or  any  and  what  parts 
thereof,  and  if  so,  upon  what  terms,  and  what  is  proper  to  be  done 
in  respect  of  the  same ;  An  inquiry  whether  it  is  fit  and  proper, 
having  regard  to  the  directions  contained  in  the  testator's  will,  that 
the  mansion-house  situate  at  B.,  and  the  grounds  belonging  thereto, 
should  be  let  for  any  and  what  term,  and  what  is  proper  to  be  done 
with  respect  to  the  same  ;  An  inquiry  whether  any  and  what  repairs 
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are  proper  to  be  done  upon  or  in  respect  of  the  said  mansion-liouse 
at  B.,  and  the  gardens  and  stables,  buildings,  offices,  and  grounds 
thereto  belonging  and  usually  held  therewith,  or  any  and  which  of 
them,  having  regard  to  the  trusts  of  the  testator's  will ;  An  inquiry 
whether  any  and  what  repairs  are  requisite,  and  fit  and  proper  to 
be  done,  on  the  estates  subject  to  the  trusts  of  the  testator's  will, 
or  the  farmhouse  and  buildings  on  the  same,  or  any  and  what  part 
thereof,  having  regard  to  the  trusts  of  the  said  will ;  An  inquiry 
whether  the  testator's  estates,  or  any  and  what  part  thereof,  or  the 
trustees  in  respect  thereof,  are  hable  ratione  tenurcB,  or  otherwise, 
and  how,  to  the  repair  of  any  and  what  roads  or  road,  and  if  so, 
what  is  proper  to  be  done  in  respect  of  the  same." — Inquiry  as  to 
timber  [Form  2,  p.  1681].— Adjourn  &G.—Comett  v.  Bell,  V.-C.  K.  B., 
30  May,  1842,  A.  1125  ;  1  Y.  &  C.  C.  569. 

For  further  order  that  repairs  found  proper  be  done  by  the  trustees,  and 
the  expenses  paid  out  of  the  rents,  and  that  the  trees  found  proper  to  be  cut 
be  cut  by  the  trustees,  and  that  such  of  the  trees  as  are  necessary  for  the 
repairs  be  used,  and  the  remainder  be  sold  by  the  trustees,  and  the  proceeds 
applied  by  them  according  to  the  wiU,  see  Consett  v.  Bell,  V.-C.  K.  B., 
5  July,  1844,  A.  1531. 

For  inquiry  whether  it  would  be  fit  and  proper  to  make  any  and  what 
yearly  allowance  for  keeping  the  testator's  mansion-house  at  — ,  and  the 
outbuildings  and  gardens  thereto  belonging,  in  good  order  and  condition, 
according  to  the  directions  of  his  will,  and  in  what  manner  the  same  should 
be  done,  and  how  the  expense  thereof  should  be  borne,  see  Ingilby  v. 
Graham,  M.  R.,  15  June,  1771,  A.  624. 

For  decree  declaring  that  the  timber  and  wood  upon  the  estate  ought 
from  time  to  time  to  be  used  for  repairing  the  houses  thereon,  or  otherwise 
for  the  benefit  and  advantage  of  the  estate,  and  that  what  from  time  to 
time  is  not  so  required  ought  to  be  sold,  and  the  money  applied  as  directed 
by  the  wiU ;  with  account  of  timber  and  timber-like  and  other  trees  felled 
by  Pits  or  Defts,  the  cs.  q.  t.  ;  and  inquiry  whether  such  timber  and  trees 
were  wanted  for  repairs,  or  for  the  benefit  or  advantage  of  the  estate,  and 
whether  they  were  so  applied,  and  whether,  at  the  time  of  felUng  any  not  so 
applied,  sufficient  was  left  to  repair  from  time  to  time,  or  for  the  benefit  and 
advantage  of  the  estates ;  and  whether  the  same  was  proper  to  be  cut  in 
due  course  of  management ;  and  whether  any  timber  was  fit  to  be  out  in 
due  course  of  management,  and  wanted  for  repairs  or  otherwise  for  the 
benefit  or  advantage  of  the  estates,  see  Butler  v.  Borton,  V.-C,  1819,  A. 
2583,  in  Silvester  v.  Bradley,  13  Sim.  7'8,  79. 

9.  Rents  to  be  applied  as  a  Whole  in  keeping  down  Annual  Charges. 

Declare  that  as  between  the  Defts  the  L.  L.  A.  Society  as  assigns 
of  E.  F.  the  tenant  for  life,  and  the  Pit  as  remainderman,  the  interest 
and  annual  charge  in  respect  of  the  charges  or  incumbrances  affecting 
the  settled  estates  or  any  part  or  parts  thereof,  ought  to  be  paid  and 
kept  down  with  or  out  of  the  rents  and  profits  of  the  settled  estates 
as  a  whole,  and  that  any  surplus  of  the  said  rents  and  profits  ought 
to  be  dealt  with  and  applied  as  directed  by  the  will  of  T.  F.  deceased. 
— See  Freiven  v.  Law  Life  Assurance  Society,  North,  J.,  35  Juxie, 
1896,  A.  2999  ;  [1896]  2  Ch.  511. 
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10.  Female  Tenant  for  Life  let  into  Possession  on  Terms. 

And  the  Pits  by  their  counsel  undertaking : — 1.  To  pay  the 
several  rents  respectively  reserved  by  the  several  leases  whereunder 
the  messuages  and  buildings  subject  to  the  trusts  of  the  testator's 
will  are  respectively  held,  and  to  observe  and  perform  all  the 
lessee's  covenants  and  conditions  in  the  said  leases  respectively 
contained,  and  also  the  lessor's  covenants  in  the  underleases  of 
the  said  messuages  and  buildings  granted  by  the  trustees  of  the 
testator's  will.  2.  To  permit  the  trustees  or  trustee  for  the  time 
being  of  the  testator's  will  or  their  or  his  agents  at  all  reasonable 
times  to  enter  and  inspect  such  part  or  parts  of  the  said  messuages 
or  buildings  as  may  be  in  the  possession  of  the  applicants,  and  from 
time  to  time  to  supply  to  the  said  trustees  or  trustee  all  such  informa- 
tion as  they  or  he  may  reasonably  require  with  respect  to  the  said 
messuages  and  buildings  and  each  of  them ;  and  3.  so  long  as  the 
applicants  remain  in  possession  or  receipt  of  the  rents  and  profits  of 
the  said  messuages  and  buildings  to  keep  the  testator's  estate  in- 
demnified against  any  liability  and  the  said  trustees  or  trustee 
indemnified  against  any  personal  liability  by  reason  of  the  several 
covenants  respectively  contained  in  the  said  leases,  and  also  to  keep 
the  trustees,  the  Defts  H.  E.  B.  and  J.  B.  indemnified  against  any 
personal  liability  by  reason  of  the  several  covenants  contained  ia 
the  underleases  of  the  said  messuages  and  buildings  to  which  they 
were  respectively  parties,  and  of  any  other  covenant  or  obligation 
properly  entered  into  or  incurred  by  them  as  trustees  in  connection 
with  the  said  messuages  or  buildings  or  any  of  them,  the  said  trustees 
or  trustee  so  soon  as  they  or  he  can  supplying  the  applicants  with 
information  as  to  every  such  covenant,  contract  or  obligation ;  And 
the  said  trustees  by  their  counsel  undertakiQg  to  permit  the  appli- 
cants or  their  solrs  at  all  reasonable  times  to  inspect,  examine  and 
take  extracts  from  or  copies  of  any  muniments  of  title  in  their 
possession  relating  to  the  said  messuages  or  buildings  or  any  of  them, 
a  schedule  of  such  muniments  to  be  delivered  to  the  applicants  ; 
Order  that  the  applicants  be  let  into  possession  and  into  receipt  of 
the  rents  and  profits  of  the  said  leasehold  messuages  or  buildings. — 
Re  Newen,  N.  v.  Barnes,  Kekewich,  J.,  12  May,  1894,  B.  726  ;  [1894] 
2  Ch.  297. 

11.  Tenant  for  Life  let  into  Possession  on  Terms,  he  giving  Security 
—Settled  Land  Act,  1882,  s.  2  (5)  and  (7),  s.  53,  s.  28  (vi)  (ix). 

Declare  that  the  Pit  is  a  tenant  for  life  of  or  a  person  having  the 
powers  of  a  tenant  for  life  under  the  Settled  Land  Acts,  1882  to  1890, 
over  or  in  relation  to  the  above-mentioned  estates  under  the  settle- 
ment thereof  created  by  the  will  of  the  above-named  testator, 
W.  M.  K.,  and  that  the  Pit  is  not  precluded  from  exercising  the 
powers  of  a  tenant  for  life  under  the  said  Acts  by  reasop  of  the  term 
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of  500  years  limited  by  the  said  will  to  the  trustees  thereof  in  the 
said  estates  or  some  part  thereof,  or  by  reason  of  the  trusts  declared 
of  such  term,  and  that  the  proceeds  of  sale  of  any  land  or  houses  sold 
by  the  Pit  under  the  powers  conferred  by  the  said  Acts,  or  sold  or  to 
be  sold  by  the  trustees  under  the  power  of  sale  contained  in  the  said 
will,  ought  to  be  applied  at  the  direction  or  option  of  the  Pit  in  pay- 
ing ofE  the  incumbrances  upon  the  said  estates,  and  that  when  by 
such  means  or  otherwise  the  two  several  mortgages  of  £ —  and  £ —  in 
the  said  will  mentioned  shall  have  been  fully  discharged  the  said 
term  of  500  years  will  cease  and  determine.  And  the  Pit  by  his 
counsel  undertaking  in  manner  following,  namely  :  (a)  To  insure  and 
keep  insured  against  loss  or  damage  by  fire  in  the  names  or  name  and 
to  the  reasonable  satisfaction  of  the  trustees  or  trustee  for  the  time 
being  of  the  said  will  all  messuages  or  buildings  upon  the  lands  com- 
prised in  the  said  term  of  500  years  as  may  for  the  time  being  not  be 
insured  by  the  lessees  or  tenants  thereof  respectively  in  accordance 
with  the  provisions  of  their  respective  leases  or  agreements  of 
tenancy ;  (b)  from  time  to  time  to  execute  in  connection  with  all 
or  any  of  such  messuages  or  buildings  such  repairs  as  may  be  necessary 
or  proper  ;  (c)  to  do  all  things  which  may  be  necessary  or  proper  to 
keep  such  parts  of  the  estates  comprised  in  the  said  term  as  are  for 
the  time  being  unlet  in  a  proper  state  of  cultivation,  and  not  to  cut 
down  any  timber  or  timber-like  trees  growing  on  any  part  of  the 
estates  comprised  in  the  said  term  not  required  for  repairs  without 
the  consent  in  writing  of  the  said  trustees  or  trustee  ;  (d)  to  pay  all 
outgoings  in  respect  of  the  said  estates  comprised  in  the  said  term, 
and  to  keep  down  the  interest  on  all  charges  or  incumbrances  thereon 
or  any  part  thereof ;  (e)  to  account  on  the  —  day  of  — ,  19 — ,  and  on 
the  —  day  of  —  in  each  succeeding  year  until  further  order  to  the 
said  trustees  or  trustee  for  all  receipts  and  payments  in  respect  of 
the  rents  and  profits  of  the  said  estates  comprised  in  the  said  term, 
and  to  pay  over  to  them  or  him  within  one  (calendar)  month  there- 
after the  balance  appearing  to  be  due  from  the  applicants  in  such 
accounts ;  (f)  not  to  part  with  any  policy  of  insurance  effected  as 
hereinbefore  provided,  or  any  receipt  for  the  payment  of  any 
premium  in  respect  thereof,  or  any  of  the  muniments  of  title  herein- 
after mentioned  without  the  written  consent  of  the  said  trustees  or 
trustee.  And  also  to  produce  every  and  any  such  policy  and  receipt 
or  muniments  to  the  said  trustees  or  trustee  upon  all  reasonable 
occasions  ;  (g)  to  permit  the  said  trustees  or  trustee,  or  their  or  his 
agents,  at  all  reasonable  times  to  [enter  and]  inspect  such  parts  of 
the  estates  comprised  in  the  said  term  as  may  be  in  the  possession 
of  the  applicant,  and  from  time  to  time  to  supply  to  the  said  trustees 
or  trustee  all  such  information  as  they  or  he  may  reasonably  require 
with  respect  to  the  same ;  (h)  so  long  as  the  applicant  remains  in 
possession  or  receipt  of  the  rents  and  profits  of  the  estates  comprised 
in  the  said  tejm  to  keep  the  said  trustees  iademnified  ^.gainst  any 
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personal  liability  by  reason  of  any  covenant,  contract,  or  obligation 
properly  entered  into  or  incurred  by  them  as  sucli  trustees  as  afore- 
said in  connection  therewith,  the  said  trustees  so  soon  as  they  can 
supplying  the  applicant  with  information  as  to  any  such  covenant, 
contract,  or  obligation,  and  also  by  his  counsel  undertaking  to  pay 
such  occupation  rent  (if  any)  for  any  lands  comprised  in  the  term  of 
500  years  which  may  for  the  time  being  be  in  hand  and  unlet,  as  the 
Judge  shall  direct,  and  forthwith  to  give  security  to  the  satisfaction 
of  the  Judge  for  the  performance  of  his  undertaking  to  account  for 
the  rents  ;  Order  that  the  Pit  be  let  into  immediate  possession  of  the 
estates  comprised  in  the  said  term ;  And  it  is  ordered  that  such 
of  the  title  deeds  relating  thereto  as  are  in  the  possession  of  the 
trustees  be  delivered  up  to  the  Pit. — Directions  as  to  costs. — Liberty 
to  apply.— Be  Money  Kyrle's  Settlement,  M.  K.  v.  M.  K.,  Cozens- 
Hardy,  J.,  18  July,  1900,  B.  2817  ;  [1900]  2  Ch.  839. 

12.  Equitable  Tenant  for  Life  let  into  Possession  on  Terms. 

And  the  applicant  by  his  counsel  undertaking  in  manner  follow- 
ing : — 1.  To  insure  and  keep  insured  &c.  [Form  11,  swp.  (a)] :  (a) 
Plate,  pictures,  furniture,  and  household  efiects  comprised  in  the 
inventory  to  be  signed  by  him  as  hereinafter  provided ;  (b)  Plate 
&c.  (as  above)  comprised  in  the  inventory  mentioned  in  the  order 
dated  &c.  ;  (c)  All  messuages  and  buildings  erected  or  to  be  erected 
on  the  testator's  C.  H.  and  B.  P.  estates,  or  either  of  them  other  than 
such  messuages  or  buildings  as  may  for  the  time  being  be  insured 
by  their  lessees  or  tenants  ;  2.  From  time  to  time  to  execute  &c. 
[Form  11,  swp.  (&)]  ;  3.  To  do  all  necessary  or  proper  things  to  keep 
such  parts  of  the  said  estates  as  are  for  the  time  unlet  in  a  proper 
state  of  cultivation,  and  not  to  cut  down  &c.  [Form  11,  sup.  (c)] ; 
4.  To  pay  all  outgoings  and  keep  down  the  interest  on  all  charges 
and  incumbrances  on  the  said  estates  except  any  interest  for  the 
time  being  payable  on  the  capital  sum  by  the  testator's  will  charged 
on  aU  the  estate  and  interest  of  the  applicant  or  his  issue  under  the 
said  will  and  in  the  order  dated  &c.  referred  to  as  the  "  Grand- 
daughter's charge  "  ;  5.  Not  to  part  with  any  policy  of  insurance 
&c.  [Form  11,  swp.  (f)],  and  to  produce  such  policies  and  receipts  and 
muniments  to  the  trustees  on  all  reasonable  occasions ;  6.  To 
permit  the  said  trustees  &c.  [Form  11,  sup.  (g)] ;  7.  To  purchase 
from  the  trustees  the  live  and  dead  stock  belonging  to  the  trustees 
on  the  farms  now  being  carried  on  by  them  at  a  valuation  to  be 
made  by  some  person  to  be  agreed  on  between  the  trustees  and  the 
applicant ;  8.  So  long  as  the  applicant  shall  remain  in  possession 
&c.  [Form  11,  sup.  (h),  down  to  and  including  "  information  as  to  any 
such  covenant,  contract,  or  obligation  "] ;  Order  that  the  applicant  be 
let  into  possession  and  into  receipt  of  the  rents  and  profits  of  the 
said  estates  j  And  it  is  ordered  that  the  respondents,  the  trustees, 
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do  deliver  to  tlie  applicant  the  plate,  pictures,  furniture,  and  house- 
hold efiects  by  the  said  will  settled  upon  trusts  corresponding  with 
those  declared  of  the  said  C.  H.  estate  (an  inventory  thereof  being 
first  signed  in  duplicate  by  the  applicant,  and  one  copy  thereof,  so 
signed,  being  delivered  to  the  trustees),  and  also  all  muniments  of 
title  relating  to  the  said  estates,  or  either  of  them,  including  the 
counterparts  of  the  current  leases  and  agreements  for  leases  or 
tenancies,  but  not  including  the  probate  of  the  said  will,  a  schedule 
of  the  muniments  to  be  delivered  being  first  signed  by  the  applicant 
and  delivered  to  the  trustees  ;  Trustees  to  retain  the  interest  on  the 
charge  out  of  the  income,  and  pay  costs  out  of  the  corpus  of  the 
applicant's  share. — Ee  Wythes,  W.  v.  W.,  Kekewich,  J.,  i  March, 
1893,  B.  449  ;  [1893]  2  Ch.  369. 


13.  Another  Order — Clause  as  to  Mining  Leases. 

[Undertakings  mutatis  mutandis  as  in  Form  12,  sup.  1  (c),  2,  3,  4, 
5,  6,  8.]  Order  that  the  Pit  be  let  into  possession  and  into  receipt 
of  the  rents  and  profits  of  all  the  lands  comprised  in  the  said  settle- 
ment until  further  order.  And  this  Court  being  of  opinion  that  in 
the  event  of  any  mining  lease  being  granted  by  the  Pit  of  any  of  the 
said  lands  under  the  Settled  Land  Act,  1882,  no  part  of  the  rent  or 
royalty  secured  by  such  lease  is  to  be  set  aside  as  capital  money. 
Doth  order  that  the  Pit  be  at  liberty  until  further  order  to 
exercise  all  the  powers  of  a  tenant  for  life  under  and  in  accordance 
with  the  Settled  Land  Acts,  1882  to  1890,  except  the  powers  of  sale 
and  exchange ;  Liberty  to  apply  as  to  resumption  by  the  trustees  or 
trustee  of  possession  of  the  said  lands  or  any  part  thereof,  or  as  to 
any  other  matter  arising  under  or  in  connection  with  this  order. — 
Re  Bagot,  B.  v.  Kittoe,  Chitty,  J.,  7  Dec.  1893,  A.  1665 ;  [1894] 
1  Ch.  177. 


14.  Declaration  as  to  Construction  of  "  Outgoings." 

Declare  that,  according  to  the  true  construction  of  the  testator's 
will,  the  tenants  for  life  of  the  several  estates  by  the  said  will  devised 
in  settlement  are  respectively  entitled  to  the  arrears  of  rent  remaining 
due  from  the  tenants  at  the  time  of  the  testator's  death,  and  the  rents 
accruing  due  at  that  date  without  any  apportionment  in  favour  of 
the  testator's  estate,  and  that  the  outgoings  of  the  devised  heredita- 
ments properly  chargeable  against  such  arrears  and  proportions 
include  all  such  expenses  due  and  remaining  unpaid  at  the  time  of  the 
testator's  death  as  in  the  ordinary  course  of  management  as  carried 
on  by  the  testator  would,  at  the  time  of  his  death,  come  into  charge 
against  such  arrears  and  proportions  of  rents  accruing  due  at  the 
time  of  his  death,  treating  each  estate  as  a  whole ;  And  that  the 
rates,  taxes,  tithes,  and  agent's  salary,  the  repairs  commenced  and 
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completed  before  the  death  of  the  testator,  ordinary  repairs  from 
time  to  time  carried  on  upon  the  hereditaments  by  the  said  will 
devised  to  the  Deft  F.  W.  F.  during  his  life,  and  the  wages  of  work- 
men employed  on  the  said  estates,  being  items  &c.  of  the  summons, 
ought  to  be  deducted  from  the  arrears  and  proportions  of  rent  of 
the  estate  so  devised  to  the  Deft  F.  W.  F.  and  that  so  much  of  the 
repairs  commenced  before  but  not  completed  at  the  death  of  the 
testator  and  for  execution  of  which  an  agreement  had  been  entered 
into  with  a  new  tenant,  and  a  date  of  completion  either  had  or  had 
not  been  fixed;  repairs  commenced  before  but  not  completed  at 
the  testator's  death,  and  for  which  there  had  been  no  contract  with 
any  tenant,  and  repairs  for  which  a  contract  with  a  builder  had 
been  entered  into  by  the  testator,  being  items  &c.  of  the  said  summons, 
as  in  accordance  with  the  contracts  under  which  the  repairs  therein 
mentioned  were  executed  was  due  and  owing  at  or  prior  to  the  death 
of  the  testator,  and  then  remained  unpaid  ought  also  to  be  deducted, 
but  that  so  much  thereof  as  was  not  in  accordance  with  such  con- 
tracts payable  until  after  the  testator's  death  ought  not  to  be 
deducted.  Liberty  to  apply. — Ee  Duke  of  Cleveland,  Wolmer  v. 
Forester,  C.  A.,  30  Nov.  1893,  A.  1699  ;  [1894]  1  Ch.  164,  C.  A. 

15.  Successive  Tenants  for  Life  of  Minerals — Right  to  Royalties 

on  Working — Compensation  for  Stoppage  of  Working. 

Declaee  as  follows,  namely  :  (1.)  That  the  Deft  C.  D.,  as  executor 
of  E.  F.,  the  late  tenant  for  life  of  the  estate  devised  by  the  will  of  X., 
is  entitled  to  £ — ,  being  so  much  of  £ —  paid  by  G.  and  H.  for  royalties 
as  represents  royalties  paid  for  coal  gotten  by  them  under  the  said 
estate  during  the  life  of  the  said  E.  F.,  and  that  the  Deft  K.  L.,  the 
present  tenant  for  life  in  possession  of  the  said  estate,  is  entitled  to 
£ — ,  the  balance  of  the  said  £ — .  (2.)  That  the  Deft  K.  L.  is,  as 
such  tenant  for  life,  entitled  to  £ — ,  being  the  compensation  paid  by 
the  N.  E.  Rail.  Co.  for  stopping  the  working  by  the  lessees  of  certain 
minerals  under  the  said  estate. — Re  Barrington,  Gamlen  v.  Lyon, 
Kay,  J.,  3  July,  1886,  A.  1007  ;  33  Ch.  D.  523 ;  followed  in  Re 
Earl  of  Bradford,  E.  of  B.  v.  Bridgman,  Kekewich,  J.,  8  August, 
1892,  A.  1305. 

16.  Leave  for  Tenant  for  Life  to  occupy  Mansion — Notice  to  Quit. 

Order  that  J.  L.  {tenant  for  life)  be  at  liberty  to  occupy  the 
mansion-house,  gardens,  and  premises,  called  &c.,  in  pursuance  of 
the  provisions  and  upon  the  terms  mentioned  in  the  will  of  Sir  T.  L., 
the  testator  &c.  ;  And  it  is  ordered  that  the  receiver  &c.  do  give  to 
the  present  tenant  a  proper  notice  to  quit,  and  deliver  possession 
of  the  said  mansion-house  &c. — Leihhridge  v.  L.,  V.-C.  S.,  at 
Chambers,  15  Jan.  1859,  B,  741, 
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By  a  further  order  in  this  case,  the  construction  put  upon  the  words 
"  mansion-house,  garden,  and  premises  "  was  extended,  and  on  the  petition 
of  the  tenant  for  life  he  was  declared  entitled  to  tlie  occupation  of  the  park, 
including  the  orchard,  without  paying  any  rent  or  compensation  for  the 
same,  and  without  being  at  any  expense  other  than  paying  rates  and  taxes. 
The  receiver  was  ordered  to  deliver  up  possession  of  the  park  and  orchard  to 
the  Petr,  and  to  pay  him  the  ascertained  amount  of  the  profits  of  the  park 
and  orchard  since  the  Petr  was  let  into  possession  of  the  mansion-house,  and 
the  trustees  of  the  wiU  were  ordered  to  pay  the  expense  of  keeping  the 
gardens  at  the  park  in  a  proper  state  and  condition :  see  Lelhbridge  v.  L., 
L.  JJ.,  15  March,  1861,  B.  710 ;  S.  C,  3  D.  F.  &  J.  523. 

For  further  order  refusing  an  application  by  the  tenant  for  life  for  leave 
to  occupy  the  testator's  home-farm,  and  declaring  that  he  was  not  entitled 
(without  paying  rent  or  compensation)  to  the  right  of  sporting  over  any 
portion  of  the  estates  except  that  of  which  he  was  in  actual  possession  under 
the  above  orders,  but  that  such  right  of  sporting,  except  as  aforesaid, 
belonged  to  the  trustees  for  the  benefit  of  their  testator's  estate,  see  Leth- 
bridge  v.  L.,  L.  JJ.,  22  March,  1862,  B.  898  ;  8.  C,  4  D.  F.  &  J.  35. 

17.  Trustee  ordered  to  deliver  Title  Deeds  of  the  Settled  Property 

to  the  Tenant  for  Life. 

Order  that  the  Deft  J.  H.,  as  the  trustee  of  the  indenture  of 
settlement  dated  &c.,  do  on  or  before  the  —  day  of  — ■  (or  subse- 
quently within  &c,)  deliver  up  to  the  Petr  H.  S.  (tenant  for  life),  on 
oath  if  required,  all  the  deeds,  documents  and  muniments  of  title 
relating  to  the  W.  estate  in  the  petition  mentioned,  and  the  trust 
property  generally,  which  are  now  or  ever  have  been  in  his  possession, 
custody,  or  power  as  such  trustee  as  aforesaid,  except  the  deed  of  in- 
demnity given  to  the  said  J.  H.  on  the  purchase  of  the  W.  estate,  the 
Petr  H.  S.,  by  his  counsel,  undertaking  (previously  to  such  delivery) 
to  indorse  on  the  indenture  dated  &c.,  being  the  conveyance  to  him  of 
the  W.  estate  in  the  petition  mentioned,  a  memorandum  expressing 
that  the  W.  estate  has  been  conveyed  to  the  uses  of  the  said  indenture 
of  settlement  dated  &G.—Straker  v.  Hamilton,  V.-C.  S.,  19  Nov.  1869, 
B.  3095. 

18.  Trustees  of  Settlement  authorized  to  raise  a  Sum  by  Mortgage 

for  the  Purpose  of  rebuilding  the  Mansion-house. 

And  the  Pit  {tenant  for  life),  by  her  counsel,  submitting  to  bring  into 
settlement  the  lands  and  hereditaments  purchased  by  her  and  men- 
tioned &c.,  and  to  pay  or  make  up  any  sum  required  over  and  above 
the  £5000  and  costs,  to  be  raised  by  mortgage  as  hereinafter  men- 
tioned, and  submitting  to  concur  in  such  mortgage  to  the  extent  of 
her  life  interest  under  the  indentures  of  settlement  dated  &c.  in  the 
pleadings  mentioned ;  Declare  that  it  is  for  the  benefit  of  the  persons 
interested,  or  to  become  interested,  under  the  said  indentures  of 
settlement  dated  &c.,  that  the  Defts  C.  and  L.,  the  trustees  of  the 
said  settlement,  should  be  at  liberty  to  raise  by  mortgage  of  the  lands 
and  hereditaments  subject  to  the  trusts  of  the  said  settlement  such 
a  sum,  not  exceeding  £5000,  as  may  be  required  for  the  purpose  of 
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removing  and  rebuilding  the  messuage  in  the  pleadings  called  H.,  and 
to  apply  such  sum  in  the  expenses  of  and  incidental  to  such  removal 
and  rebuilding,  and  adjudge  the  same  accordingly;  And  Declare 
that  it  is  also  for  the  benefit  of  all  persons  interested,  as  well  under 
the  said  settlement  as  under  the  will  of  F.,  that  the  Defts  G.,  L.  and 
W.,  the  trustees  of  the  same  will,  should  be  at  liberty  to  convey  to 
the  Defts  C.  and  L.,  trustees  of  the  said  settlement,  the  parcels  of 
land  mentioned  &c.,  purchased  by  the  testator  and  omitted  by  him 
to  be  settled  upon  the  trusts  of  the  said  settlement,  to  be  held  by  the 
Defts  C.  and  L.  upon  the  trusts  of  the  said  settlement ;  And  order 
that  the  Defts  G.,  L.  and  W.,  do  make  such  conveyance  accordingly. 
— Tax  costs  of  Pit  and  Defts  as  between  solr  and  client,  including  in 
such  costs  the  costs  of  raising  the  said  £5000 ;  And  it  is  ordered  that 
the  Defts  C.  and  L.  be  also  at  liberty  to  raise  by  such  mortgage,  in 
addition  to  the  sum  of  £5000,  the  amount  of  the  said  costs,  and  to 
apply  the  same,  when  so  raised,  in  payment  of  such  costs. — ^Liberty 
to  apply.— Jnt^  v.  Cameron,  V.-C.  M.,  27  June,  1871,  A.  1782 ; 
S.  C,  12  Eq.  169  ;  and  see  Re  Banington,  IJ.  &  H.  142. 

For  inquiry  as  to  what  repairs  of  houses,  part  of  the  infant's  property, 
are  absolutely  necessary  to  be  done,  see  Be  Jackson,  J.  v.  Talbot,  21  Ch.  D. 
786. 

19.  Trustees  authorized  to  sell   (1)  Building  Lease  hy  Auction ; 
(2)  Reversion  hy  AuMion  or  Privately. 

Declare  that  in  order  to  effect  a  sale  of  the  land  and  buildings 
situate  in  A.  F.,  in  the  city  of  L.,  forming  the  unsold  part  of  the 
testator's  estate,  to  the  best  advantage,  the  Defts  as  trustees  of  the 
testator's  will  may  carry  out  the  sale  directed  by  such  will  in  the 
following  manner,  that  is  to  say  :  By  first  putting  up  the  said  land 
and  buildings  to  public  auction  on  the  terms  of  granting  to  the  highest 
bidder  a  proper  building  lease  for  (80)  years  at  a  rent  to  be  deter- 
mined by  the  bidding  at  the  auction  and  subject  to  such  proper 
covenants  and  provisions  being  inserted  in  the  proposed  lease,  such 
auction  being  made  subject  to  a  proper  deposit  being  made,  such 
deposit  either  to  be  a  premium  or  a  payment  of  rent  in  advance,  and 
also  subject  to  a  proper  reserved  bidding  or  rent  being  fixed  previous 
to  the  auction,  and  by,  secondly,  selling  either  by  pubHc  auction  or 
by  private  contract  the  said  land  and  the  buildings  to  be  erected 
thereon  subject  to  the  said  proposed  lease  when  granted. — Re  James, 
J.  v.  Gregory,  C.  A.,  15  June,  1895,  A.  2432 ;  64  L.  J.  Ch.  686,  C.  A. 

20.  Trustees  of  Settlement  authorized  to  advance  Sum  to  Tenant 
for  Life  on  his  Bond  and  Undertaking. 

Oedee  that  the  Pits,  as  trustees  of  the  will  of  the  above-named  X., 
be  at  liberty,  out  of  the  residuary  personal  estate  of  the  said  X.,  to 
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advance  to  A.  B.,  the  tenant  for  life  under  the  said  will,  £ —  on  the 
security  of  his  bond  securing  the  repayment  thereof  to  the  Pits 
E.  and  F.  as  trustees  as  aforesaid,  the  said  A.  B.  by  his  counsel 
undertaking  to  expend  the  said  £ —  in  stocking,  farming,  and  culti- 
vating the  farm,  called  &c.,  to  the  satisfaction  of  the  Pit  E. — Me 
Household,  H.  v.  H.,  Bacon,  V.-C,  5  Aug.  1884,  A.  1274 ;  S.  C, 
27  Ch.  D.  553. 


21.  Life  Estate  declared  not  Forfeited — Costs  charged  on  Life  Estate. 

Declare  that  the  Pit  has  complied  with  the  provisions  contained 
in  the  will  of  the  above-named  testator  X.,  and  has  not  forfeited  his 
life  estate  under  the  will  of  the  testatrix. — Tax  costs  of  Pit  and 
Deft ;  Declare,  pursuant  to  the  47th  section  of  the  Settled  Land  Act, 
1882,  that  the  said  costs  will  be  a  charge  upon  the  real  estates  devised 
by  the  testator's  will  to  the  Pit  for  life,  with  remainders  over. — 
Austen  v.  Collins,  Chitty,  J.,  28  June,  1886,  A.  1058. 

NOTES. 
TENANT    FOE    LIFE    AND    REMAINDERMAN — RIGHTS    AND    LIABILITIES. 

Estates  for  life  are  usually  limited  without  impeachment  of  waste  so  Waste, 
as  to   enable  the  tenant  for  life  (subject  to  the  rule  in  equity  as  to 
equitable  waste,  see  Vol.  I.,  sup.  pp.  540  et  seq.)  to  fell  timber  and  open 
mines  and  quarries  and  appropriate  the  produce  for  his  own  benefit : 
see  Dav.  Conv.  vol.  iii.  279. 

In  the  case  of  an  executory  settlement,  the  prima  facie  rule  appears  to  be 
that  the  tenant  for  lite  is  to  be  made  impeachable  for  waste :  Lewin, 
596 ;  Davenport  v.  D.,  1  H.  &  M.  775,  779  ;  Stanley  v.  Coulthurst,  10  Eq. 
259  ;  but  where  a  larger  estate  than  for  life  is  given  in  the  first  instance, 
and  is  afterwards  out  down  by  directions  for  a  strict  settlement,  the  estate 
■\vill  be  without  impeachment  of  waste:  Davenport  v.  D.,  sup. ;  and  see 
Form  10,  sup.  p.  1651 ;  Sackville  WestY.  Holmesdale,  L.  R.  4  H.  L.  543, 
and  see  oases  cited,  Lewin,  596. 

For  the  distinction  between  legal  and  equitable  waste ;  the  effect  of  the 
Jud.  Act.  1873,  s.  25  (3)  upon  this  distinction ;  and  the  extent  of  the  rights 
and  liabilities  of  tenant  for  life,  with  or  without  impeachment  of  waste,  as 
between  himself  and  those  entitled  in  remainder  :  viz.  (1)  what  is  waste, 
and  in  what  cases  and  to  what  extent  it  will  be  restrained ;  and  (2)  what 
reUef,  in  addition  to  that  by  injunction,  will  be  granted,  see  Vol.  I.,  sup. 
pp.  540  et  seq. 

For  a  consideration  of  the  doctrine  of  waste  generally,  and  in  particular 
of  the  exception  in  Honywood  v.  H.  (18  Eq.  309, 310),  in  favour  of  owners  of 
timber  estates,  see  Dashwood  v.  Magniac,  [1891]  3  Ch.  306,  C.  A. 

The  proceeds  of  sale  of  larch  trees  (not  being  timber),  blown  down  by 
extraordinary  gales,  did  not  belong  to  the  equitable  tenant  for  life,  but  she 
was  entitled  to  receive  a  fixed  annual  sum,  equal  to  the  average  income 
which  would  have  accrued  if  no  gales  had  occurred,  such  sum  if  necessary 
to  be  made  up  out  of  the  capital  of  the  invested  proceeds :  Re  Harrison's 
Trusts,  H.  V.  H.,  28  Ch.  D.  220,  C.  A.,  Form  6,  sup.  p.  1683. 

Evidence  of  modern  usage  as  to  the  mode  of  cultivation  of  property  wag 
held  admissible  in  construing  a  devise :  Dashward  v.  Magniac,  sup. 

As  to  the  right  of  tenant  for  life  in  respect  of  mines — that  he  cannot  Mines, 
open,  but  may  work  mines  already  opened,  see  Vol.  I.,  sup.  p.  542  ; 
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and  that  in  general  a  tenant  for  life  of  open  mines  is  not  "  impeachable  for 
waste  in  respect  of  minerals  "  within  the  meaning  of  sect.  11  of  the  Settled 
Land  Act,  1882,  see  Re  Chaytor,  [1900]  2  Ch.  804,  and  inf.  p.  1763. 

In  the  ease  of  a  brickfield  opened  by  a  testator  which  his  trustees,  with  a 
discretion  to  sell,  had  allowed  to  be  worked  out,  the  tenant  for  life  was  held 
entitled  to  the  royalties  absolutely,  and  not  merely  to  the  income  which  the 
royalties  if  invested  would  have  produced :  Miller  v.  M.,  13  Eq.  263. 

And  a  tenant  for  life  under  a  wUl,  though  impeachable  for  waste,  is 
entitled  to  the  rents  and  royalties  under  a  lease  granted  by  him  in  pursuance 
of  a  contract  entered  into  by  his  testator :  Be  Kemeys-Tynie,  K.-T.  v. 
K.-T.,  [1892]  2  Ch.  211. 

Compensation  money  paid  by  a  Waterworks  Company  for  minerals  of 
such  an  extent  that  they  would  have  probably  been  gotten  during  the 
lifetime  of  the  tenant  for  life  was  held  not  payable  immediately  to  tenant 
for  life  but  was  divided  into  half-yearly  instalments  in  proportion  to  the 
coal  that  would  actually  have  been  worked  in  each  half  year  and  paid 
accordingly :  Be  Fullerton's  Will,  [1906]  2  Ch.  138,  following  Be  Bobinson's 
Settlement,  [1891]  3  Ch.  129,  not  following  Be  Barrington,  33  Ch.  D. 
523. 

As  to  the  circumstances  under  which  a  quarry  ia  to  be  deemed  to  be 
opened,  and  that  the  incidence  of  the  onus  of  showing  when  it  was  first 
opened  depends  upon  a  consideration  of  all  the  facts,  see  Elias  v.  Snoivdon 
Slate  Qitarries  Co.,  4  App.  Ca.  454 ;  and  upon  the  question  what  is  a 
separate  unopened  mine,  and  the  effect  of  the  intervention  of  a  strip  of 
land  held  in  separate  ownership,  see  Be  Maynard's  Settled  Estate,  [1899] 
2  Ch.  347. 

A  written  contract  for  a  lease  by  a  tenant  for  life  with  leasing 
power  is  binding  on  the  remainderman:  Shannon  v.  Bradstreet,  1  Sch. 
&  Lef.  52  ;  and  trustees,  with  a  power  of  leasing  after  his  death,  may 
effectuate  his  contract  by  executing  the  lease :  Davis  v.  Harford,  22  Ch.  D. 
128.  As  to  the  power  of  a  tenant  for  life  to  complete  contracts  entered 
into  by  a  predecessor  in  title,  see  the  Settled  Land  Act,  1890  (53  &  54  V. 
c.  69),  s.  6. 

Tenant  in  tail  with  limited  powers  of  leasing  under  a  statute,  having 
purported  to  grant  a  lease  without  complying  with  the  provisions  of  the 
Act,  such  lease  was  held  not  to  be  binding  on  the  same  in  tail  even  as  an 
agreement  for  a  lease :  Osborne  v.  D.  Marlborough,  14  W.  R.  886  ;  12  Jur. 
N.  S.  559  ;  14  L.  T.  789  ;  and  a  parol  agreement  by  tenant  for  life,  though 
coupled  with  part  performance  by  the  lessee,  will  not  bind  the  remainder- 
man who  has  not  acquiesced :  Hope  v.  L.  Cloncurry,  I.  R.  8  Eq.  555 ; 
Morgan  v.  Milman,  3  D.  M.  &  G.  24  ;  and  see  Sugd.  Pow.  555. 

The  reservation  of  an  increasing  rent  is  not  authorized  by  a  power  to 
grant  ordinary  leases :  Hallett  to  Martin,  24  Ch.  D.  624. 

An  unrestricted  power  of  leasing  includes  a  building  lease :  Be  James, 
J.  V.  Gregory,  64  L.  J.  Ch.  686,  C.  A.  (where  upon  proof  that  the  real  estate 
could  be  most  profitably  realized  by  first  putting  it  up  for  auction  to  be  let 
on  a  building  lease,  and  then  selling  the  reversion,  and  that  the  ground  rent 
would  be  not  less  than  the  existing  rent,  the  Court  authorized  that  mode  of 
realization). 

A  lease  not  containing  a  covenant  to  build  is  not  a  "  building  "  lease,  and 
the  defect  cannot  be  remedied,  under  the  Leases  Act,  1849  (12  &  13  V.  c.  26), 
by  turning  a  lease  of  one  kind  into  a  contract  to  grant  a  lease  of  another 
kind  :  Hallett  to  Martin,  24  Ch.  D.  624  ;  and  so  a  lease  by  a  tenant  for  life 
under  the  Settled  Land  Act,  which  affected  to  grant  a  right  of  way  over  the 
lands  of  the  mansion-house,  and  was  not  bond  fide,  and  invalid,  could  not  be 
treated  as  a  valid  contract  for  a  lease  without  the  easement :  Sutherland  v. 
8.,  [1893]  3  Ch.  169. 

A  lease  providing  that  the  lessee  was  "  to  do  the  necessary  repairs  "  was 
held  to  be  a  repairing  lease  within  the  meaning  of  a  power  of  leasing : 
Truscott  V.  Diamond  Bock  Boring  Co.,  20  Ch.  D.  251,  C.  A. 
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Though  there  is  power  to  grant  an  option  of  purchase,  yet  if  the  lease  be  Option  to 
outside  the  power,  the  option  must  fall  with  the  lease  :  Hallett  to  Martin,  24  purchase. 
Ch.  D.  624. 

The  words  "  person  or  persons  "  in  a  power  to  lease  justify  a  lease  to  a  Lease  to 
corporation :  JRe  Jeffcock's  Trusts,  51  L.  J.  Ch.  507  ;  Pharmaceutical  Society  corporation. 
V.  London  Supply  Assoc,  5  App.  Ca.  851 ;  5  Q.  B.  D.  310 ;  and  see  Hirst  v. 
W.  Biding  Union  Bkg.  Co.,  [1901]  2  K.  B.  560. 

In  a  lease  under  a  power  a  covenant  to  renew  at  the  expiration  of  the  Covenant  to 
term  may  be  enforced  it,  when  the  time  arrives,  it  appears  that  the  lease  renew, 
would  then  be  a  proper  execution  of  the  power  :  Oas  Light  and  Coke  Co.  v. 
Towse,  35  Ch.  D.  519. 

As  to  the  sufficiency  of  notice  to  trustees  of  the  intention  of  a  lessee  to 
exercise  his  right  of  renewal,  and  that  such  a  notice  may  be  good,  though 
served  upon  one  only  of  several  trustees,  see  Nicholson  v.  Smith,  22  Ch.  D. 
640. 

A  tenant  for  life  unimpeachable  for  waste,  with  power  to  grant  such  Power  of 
mining  leases  as  should  seem  reasonable  and  proper,  was  held  entitled  to  tenant  for  life 
bind  the  inheritance  by  a  lease  for  99  years  at  a  peppercorn  rent  by  way  of  ^''"*  waste, 
mortgage :  Taylor  v.  Mostyn,  23  Ch.  D.  583,  C.  A. 

As  to  leases  under  the  powers  of  the  Settled  Land  Acts,  v.  inf.  pp.  1762, 
1763  ;  and  as  to  leases  by  mortgagor  or  mortgagee,  v.  inf.  pp.  1895, 
1896. 

Independently    of   the  powers  given   by  statute   {v.   inf.   pp.    1778,  Liability  of 
1779),  a  tenant  for  life  cannot  charge  repairs  and  permanent  improve-  *'™*°*  ^""^ 
ments  upon  the  estate,  nor  will  an  inquiry  be  directed  on  the  subject :      .      /^" 
CaUecott  v.  Brown,  2  Ha.  144 ;  Dunne  v.   D.,  3   Sm.  &  G.  22 ;    7  D.  P*"^' 
M.  &  G.  207  ;  except  with  respect  to  sums  laid  out  in  the  completion 
of  a  mansion  or  works  commenced  by  the  settlor,  or  in  keeping  a  mine 
at  work  to  prevent  a  forfeiture:    see  Dent  v.  D.,  30  Beav.  363;    10 
W.  R.  375  ;  Oilliland  v.  Crawford,  I.  R.  4  Eq.  40  ;  nor  will  sums  laid  out  by 
the  trustees  with  his  concurrence  be  allowed  as  a  charge  upon  the  inheritance : 
Harris  v.  J?. ,  10  W.  R.  826  ;  and  generally  all  sums  expended  for  repairs  and 
improvements  fall  upon  the  particular  tenant  for  life  or  his  estate :    see 
Be  Leigh's  Estate,  6  Ch.  887  ;  even  where  expended  by  order  of  the  Court 
during  the  minority  of  successive  tenants  for  life  :  Floyer  v.  Bankes,  8  Eq. 
115. 

And  though  the  estate  of  a  tenant  for  life  is  not  chargeable  in  respect  of  Permissive 
permissive  waste  {v.  sup.  Vol.  I.  p.  543),  it  is  liable  for  an  omission  to  repair  waste, 
in  breach  of  an  obligation  imposed  by  the  will  under  which  his  life  estate 
was  derived :  Be  Williams,  Andrew  v.  W.,  52  L.  T.  41 ;  and  see  Woodhouse 
V.  Walker,  5  Q.  B.  D.  404  ;  and  so  in  respect  of  neglect  to  repair  copyhold 
tenements  according  to  the  custom  of  the  manor :  Blackmore  v.  White, 
[1899]  1  Q.  B.  293.     Compare  Galbraith  v.  Poynton,  [1905]  2  K.  B.  258. 

So  also,  money  held  under  the  trusts  of  a  settlement  or  will,  for  invest-  New  build- 
ment  in  land ;  or  the  proceeds  of  settled  property  which  has  been  taken  ™83- 
under  the  Lands  Clauses  Consolidation  Act,  or  sold  under  the  Settled 
Estates  Act,  cannot  in  general  be  laid  out  in  repairs  or  permanent  improve- 
ments which  do  not  place  new  buildings  on  the  land :  Drake  v.  Trefusis, 
10  Ch.  364 ;  Brunskill  v.  Caird,  16  Eq.  493  ;  Speer's  Trusts,  3  Ch.  D.  262  ; 
the  principle  being  that  placing  new  buildings  on  land  is  equivalent  to 
acquiring  land,  and  not  mere  improvement :  Vine  v.  Baleigh,  [1891]  2  Ch. 
13,  per  Chitty,  J.  ;  Drake  v.  Trefusis,  sup.  ;  and  sec  Be  Mason,  M.  v.  M., 
[1891]  3  Ch.  467  ;  Be  Gardiner,  G.  v.  Smith,  [1901]  1  Ch.  697. 

Rebuilding  a  mansion-house  which  has  become  ruinous  or  been  pulled  Rebuilding, 
down  has  been  treated  as  an  augmentation  of  the  estate,  and  the  expense 
has  been  allowed  to  the  tenant  for  life  out  of  the  accumulations  for  twenty 
years  of  the  personal  estate  :  Donaldson  v.  D.,S  Ch.  D.  743,  and  see  Frith  v. 
Cameron,  12  Eq.  169,  Form  18,  sup.  p.  1691. 

Where  farms  were  untenantable,  or  could  not  be  let,  the  Court  has,  in  a  Salvage, 
special  case,  sanctioned  the  expenditure  of  money,  subject  to  the  same 
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settlement,  in  repairs  as  necessary  to  the  preservation  of  the  estate : 
Conway  v.  Fenton,  40  Ch.  D.  512  ;  and  see  Hurst  v.  H.,  29  L.  R.  Ir.  219  ; 
and  Settled  Land  Act,  1890,  s.  13  (ii) ;  or  authorized  an  advance  to  the 
tenant  for  Ufe,  who  was  also  trustee,  on  his  undertaking  to  expend  it  in 
stocking,  taking,  and  cultivating  the  farms  to  the  satisfaction  of  his  co- 
trustee :  Be  Household,  H.  v.  H.,  27  Ch.  D.  553,  Form  20,  sup.  p.  1692 ; 
but  there  is  no  jurisdiction  to  charge  the  interest  of  an  infant  tenant  for  life 
in  remainder  with  the  costs  of  rebuilding  or  repairing  the  mansion  to  be 
inhabited  by  the  existing  tenant  for  life :  Be  De  Tessier's  Trusts,  De  T.  v. 
De  T.,  [1893]  1  Ch.  153 ;  see  also  H%rst  v.  H.,  29  L.  R.  Ir.  219  ;  and  see 
Be  Willis,  [1902]  1  Ch.  15 ;  and  generally  the  Court  has  no  jurisdiction, 
in  the  absence  of  special  circumstances  and  in  oases  not  amounting  to 
salvage,  to  raise  money  out  of  a  settled  estate  and  apply  the  money  in 
pulUng  down  and  rebuilding  houses  on  the  estate  :  Be  Montagu,  DerhisTiire 
V.  M.,  [1897]  2  Ch.  8,  C.  A. ;  Be  Legh's  Settled  Estate,  [1902]  2  Ch.  274 
(rebuilding  portions  of  mansion-house  infested  with  dry  rot).  On  the 
principle  of  salvage,  costs  of  establishing  by  action  that  a  right  of  fishery 
formed  part  of  the  settled  estate  (being  not  recoverable  from  the  unsuccess- 
ful Defts)  were  made  a  charge  on  the  inheritance ;  Hamilton  v.  Tighe,  [1898] 
1  I.  R.  123,  and  as  to  the  right  of  a  tenant  for  life,  who  has  paid  costs, 
charges,  and  expenses  for  the  purpose  of  protecting  the  estate  against 
foreclosure  by  mortgagees,  to  a  charge  on  the  estate,  and  to  have  the  amount 
raised  by  a  mortgage,  see  Moore  v.  M.,  60  L.  T.  627  ;  37  W.  R.  414. 
Leaseholds.  A  direction  to  keep  buildings  in  good  repair  will  not  be  satisfied  by 

keeping  them  in  the  same  state  of  bad  repair  as  they  were  in  when  the 
testator  died :  Cooke  v.  Cholmondeley,  4  Drew.  326 ;  Be  Bradhrooh,  Loch  v. 
■Willis,  56  L.  T.  106.  But  a  tenant  for  life  under  a  will  of  leaseholds  left  in 
disrepair  by  the  testator  is  not,  unless  specially  directed  so  to  do,  bound  to 
put  them  in  repair  so  as  to  comply  with  the  covenants  in  the  leases  :  Be 
Courtier,  Coles  v.  Courtier,  34  Ch.  D.  136,  C.  A. ;  distinguishing  Be  Fowler, 
16  Ch.  D.  723. 

An  equitable  tenant  for  life  of  leaseholds  under  a  will  is  bound,  during  the 
continuance  of  his  interest,  to  perform  the  tenant's  continuing  obligations 
under  the  lease,  but  he  is  not,  in  the  absence  of  special  direction  in  the  will, 
liable  for  repairs  necessary  at  the  commencement  of  his  interest  or  in 
respect  of  breaches  of  covenant  committed  before  the  testator's  death  : 
Be  Betty,  B.  v.  A.  G.,  [1899]  1  Ch.  821,  Form  7,  p.  1684 ;  Be  Courtier,  Coles 
V.  Courtier,  34  Ch.  D.  136,  C.  A. ;  Be  Ojers,  Cooper  v.  O.,  [1899]  2  Ch.  54 
(not  following  Be  Tomlinson,  [1898]  1  Ch.  232,  and  see  previous  cases  in 
Lewin,  266) ;  Be  Smith,  Bull  v.  S.,  84  L.  T.  835 ;  and  as  between 
tenant  for  life  and  remainderman  the  position  is  the  same  whether  the 
property  is  sub-let  at  a  rack  rent  or  at  an  improved  ground  rent :  Be 
Copland's  Settlement,  [1900]  1  Ch.  326. 

Under  a  will  directing  tenant  for  life  to  keep  in  repair  the  mansion-house 
grounds  and  appurtenances,  she  was  not  bound  to  clean  out  an  ornamental 
lake  :  Dashwood  v.  Magniac,  [1891]  3  Ch.  306. 

Where  trustees  of  aterm  are  authorized  to  raise  money  for  improvements 

by  mortgage,  "  or  "  out  of  the  rents  and  profits,  the  tenant  for  life  is  entitled 

to  have  income  applied  in  permanent  improvements  raised  out  of  corpus  : 

Be  Marquis  of  Bute,  B.  v.  Byder,  29  Ch.  D.  196. 

Expenses  Drainage  improvement  expenses  under  the  Public  Health  Act,  1848, 

payable  out     rightly  paid  by  trustees  as  "  owners  "  of  settled  messauges,  must,  as  between 

of  capital.       tenant  for  life  and  remainderman,  be  regarded  as  capital  and  treated  as  a 

charge  upon  the  messuages  :  Be  Barney,  Harrison  v.  B.,  [1894]  3  Ch.  562  ; 

and  so  necessary  repairs  on  real  estate  purchased  in  accordance  with  a 

power  in  a  testamentary  settlement  of  personalty,  by  the  direction  or  with 

the  consent  of  the  tenant  for  life,  to  invest  in  land  to  be  held  as  personal 

estate  :  Be  Freman,  Dimond  v.  Newburn,  [1898]  1  Ch.  28  ;  as  to  costs  of 

complying  with  a  sanitary  notice  under  the  Public  Health  (London)  Act, 

1891  (54  &  65  V.  0.  76),  and  a  dangerous  structures  notice  under  the 
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London  Building  Act,  1894  (57  &  58  V.  o.  ooxiii),  see  iJe  Goptdnd^a 
Settlement,  [1900]  1  Ch.  326 ;  Be  Farnham's  Settlement,  [1904]  2  Ch.  561 
(C.A.). 

Expenses  of  drainage  works  under  the  Metropolis  Management  Act, 
1855,  were  included  in  "outgoings"  which  were  directed  to  be  deducted 
from  the  income  of  the  tenant  for  life  under  a  will :  Me  Crawley,  Acton  v. 
Crawley,  28  C.  D.  431 ;  and  see  Be  Leonard  Field,  1888,  W.  N.  36. 

Payments  agreed  to  be  made  by  the  testator  to  a  tenant  for  unexhausted 
improvements  are  payable  as  in  the  nature  of  outgoings  by  the  tenant  for 
life  under  the  will :  Mansel  v.  Norton,  22  Ch.  D.  769,  C.  A. 

As  to  when  a  trust  to  expend  surplus  income  in  improvements  amounts 
to  an  accumulation  within  the  Thellusson  Act,  see  Vine  v.  Baleigh,  [1891]  2 
Ch.  13,  C.  A. ;  and  that  a  trust  to  apply  rents  of  leaseholds  in  keeping  up  a 
policy  for  replacement  of  their  value  is  not  an  accumulation,  see  Be 
Gardiner,  0.  v.  Smith,  [1901]  1  Ch.  697.  As  to  accumulations  of  income 
in  the  purchase  of  land  only,  see  the  Accumulations  Act,  1892  (55  &  56  V. 

0.  58).  And  generally  as  to  invalid  directions  for  accumulation  of  income, 
see  Ingpen  on  Exors,  442  et  seq. 

Independently  of  the  Settled  Land  Act,  the  Court  has  power  to  sanction  Reuouping 
the  payment  by  trustees  of  costs  properly  incurred  by  the  tenant  for  life  for  costs  incurred 
the  protection  of  the  estate,  whether  as  Pit  or  Deft,  or  in  parliamentary  by  tenant  for 
proceedings  :  Be  Earl  de  la  Warr's  Estates,  16  Ch.  D.  587  ;  51  L.  J.  Ch.  407  ;  life. 
Be  Lord  Bivers'  Estate,  16  Ch.  D.  588  ;  Be  Ormrod's  Estate,  [1892]  2  Ch.  318. 

Tenant  for  life  of  property  subject  to  a  charge,  whether  created  Interest  on 
by  himself  or  previously  existing,  must  keep  down,  out  of  the  rents  charges, 
and  profits,  the  interest  which  accrues  during  his  tenancy,  and  the  right 
may  be  enforced  against  him  by  the  remainderman  :  Makings  v.  M.,  1 
D.  F.  &  J.  355 ;  Whitbread  v.  Smith,  3  D.  M.  &  G.  741 ;  Dixon  v.  Peacock, 
3  Drew.  288 ;  but  he  is  not  liable  for  the  arrears  of  interest  which  have 
accrued  during  a  previous  life  tenancy :  Sharshaw  v.  Oihbs,  Kay,  333  ; 
Kirwan  v.  Kennedy,  I.  R.  4  Eq.  499. 

This  obligation  to  keep  down  interest  exists  only  as  between  tenant  for 
life  and  remainderman  ;  and  the  incumbrancer  has  no  right  as  against  the 
tenant  for  life  or  his  estate  for  back  rents  which  have  been  received  by  him, 
but  were  not  employed  in  keeping  down  interest :  Be  Morley,  M.  v. 
Saunders,  8  Eq.  594. 

If,  in  keeping  down  the  interest,  the  tenant  for  life  has  himself  made  good 
the  deficiency  of  the  rents  for  that  purpose,  he  is  not  entitled  to  charge  upon 
the  inheritance  his  payments  in  excess,  without  intimation  to  the  remainder- 
man that  the  rents  are  insufficient,  or  that  he  intends  so  to  charge  them  ; 
and  his  legal  pers.  represves  have  no  better  right :  Kensington  v.  Bouverie, 
7  H.  L.  C.  557  ;  and  see  Shore  v.  S.,  4  Drew.  501 ;  Lindsay  v.  E.  Wicklow, 

1.  R.  7  Bq.  192.  And  where  the  interest  of  mortgages  exhausted  the  rents, 
a  tenant  for  life  and  annuitant  were  entitled  to  have  part  of  the  estates  sold 
to  pay  them  off :  Cooke  v.  Cholmondeley,  4  Drew.  244. 

Where   an   accumulation    was    directed  for    paying    off    mortgages.  Possession, 
and  the  mortgagees  sold  under  powers  of  sale,  the  tenant  for  life  was 
entitled  to  be  let  into  possession  :  Norton  v.  Johnstone,  30  Ch.  D.  649  ;  and 
as  to  the  right  of  a  c.  q.  t.  to  possession,  see  Lewin,  867  et  seq. 

Since  the  Settled  Land  Act,  1882,  the  Court  has  more  freely  exercised  its 
discretion  in  favour  of  an  equitable  tenant  for  life,  and  has  treated  liim  as 
entitled,  if  the  estate  and  trustees  can  be  adequately  protected,  to  be  let 
into  possession  and  management  of  the  land  :  Be  Wythes,  West  v.  Wythes, 
[1893]  2  Ch.  369  (Form  12,  p.  1688,  sup.) ;  and  see  Be  Hunt,  Pollard  v. 
Geake,  1900,  W.  N.  65 ;  1901,  W.  N.  144,  C.  A.  (where  see  form  of  under- 
takings) ;  Be  Bichardson,  B.  v.  B.,  [1900]  2  Ch.  778  ;  Be  Wilkinson,  Lloyd 
V.  Steel,  85  L.  T.  43  (settlement  of  ground-rents) ;  and  the  discretion  may 
be  so  exercised  although  the  estate  is  subject  to  a  term  for  securing  incum- 
brances :  Be  Bichardson,  sup. ;  Blake  v.  Bunbury,  1  Ves.  Jr.  194 ;  Tidd  v. 
Lister,  5  Mad.  429 ;  the  tenant  for  hfe  in  such  a  case  being  put  upon  an 
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Undertaking  to  pay  the  net  income  over  to  the  trustees  :  Re  Money  Kyrle's 
Settlement,  [1900]  2  Oh.  839  (Form  11,  p.  1686,  sup.) ;  and  where  trustees 
held  freehold  land  on  trust  for  sale,  with  power  to  postpone  sale,  and  with 
extensive  powers  of  management,  the  Court  exercised  its  discretion  by 
allowing  the  tenant  for  life  to  go  into  possession,  and  to  exercise  all  the 
powers  conferred  by  the  Act  except  the  power  of  sale  and  exchange,  with 
power  for  the  trustees  to  apply  to  resume  possession  in  case  they  should 
decide  to  sell :  Be  Bagot's  Settlement,  Bagot  v.  Kittoe,  [1894]  1  Ch.  177 
(Form  13,  p.  1689,  swp.) ;  q.  v.  as  to  the  general  principles  governing  the 
exercise  of  its  discretion  by  the  Court ;  and  see  Lewin,  870. 

Where  the  apphcation  for  possession  was  by  the  assignee  of  a  bankrupt 
tenant  for  life,  he  was  ordered  to  pay  the  costs  of  the  remaindermen  who 
had  been  served  by  direction  of  the  Master,  and  had  rendered  valuable 
assistance :  Be  Hunt,  Pollard  v.  Oeahe,  1900,  W.  N.  65  (not  following  Re 
Newen,  [1894]  2  Ch.  297,  369,  on  this  point),  but  not  the  costs  of  the  bank- 
rupt ;    S.  0. 

A  legal  tenant  for  life  is  entitled  to  the  custody  of  the  title  deeds : 
Leathes  v.  L.,  5  Ch.  D.  221 ;  Gamer  v.  Hannyngton,  22  Beav.  627  ;  unless 
there  will  be  risk  of  loss  by  leaving  them  in  his  custody :  Jenner  v. 
Morris,  1  Ch.  603  ;  or  unless,  from  the  pendency  of  litigation  affecting  the 
estate,  the  custody  of  the  trustees  is  more  convenient :  Stanford  v.  Bdberts, 
6  Ch.  307  ;  and  see  Warren  v.  Bwdall,  IJ.  &  H.  1. 

He  can  recover  possession  of  them  from  a  contingent  remainderman  : 
Allgood  V.  Heywood,  1  H.  &  C.  745  ;  but  may  be  ordered  to  produce  them  at 
the  instance  of  a  remainderman  whose  title  is  clear  :  Pennell  v.  E.  Dysart, 
27  Beav.  542. 

An  equitable  tenant  for  life  of  leaseholds  is  also  entitled  to  possession  of 
the  title  deeds  on  giving  security :  L.  Langdale  v.  Briggs,  8  D.  M.  &  G.  391 ; 
3  Sm.  &  G.  225  ;  and  where  he  is  let  into  possession  the  custody  of  the  title 
deeds  will  in  general  be  committed  to  him ;  Be  Wythes,  West  v.  Wythes, 
[1893]  2  Ch.  369  ;  but  mortgagees  of  the  Ufe  estate  are  entitled  to  insist  on 
the  retention  of  the  title  deeds  by  the  trustees :  Be  Newen,  [1894]  2  Ch. 
297. 

And  a  person  entitled  in  remainder  to  one-eighth  had  a  prima  facie  right 
to  production  of  the  title  deeds  in  the  absence  of  circumstances  which  would 
justify  the  trustees  in  withholding  them  :  Re  Oowin,  C.  v.  Oravett,  33  Ch.  D. 
179  ;  Be  Burnaby's  Settled  Estates,  42  Ch.  D.  621. 

Where  a  married  woman  is  legal  tenant  for  hfe,  but  not  for  her  separate 
use,  the  trustee  in  her  husband's  bankruptcy  has  no  absolute  right  to  the 
custody  of  the  title  deeds  during  the  coverture,  but  the  Court  has  a  dis- 
cretion :  Exp.  Rogers,  Re  Pyatt,  26  Ch.  D.  31,  C.  A. 

Where  title  deeds  relating  to  two  estates  were  deposited  by  the  owner 
with  her  solr,  and  on  her  death  the  two  estates  went  the  one  to  the  Pits  and 
the  other  to  her  heir,  who  could  not  be  found,  the  Court  refused  to  order 
possession  of  the  deeds  to  be  given  to  the  Pits,  but  ordered  them  to  be 
deposited  in  Court,  with  liberty  to  the  Pits  to  inspect  and  make  extracts  : 
Wright  V.  Robotham,  33  Ch.  D.  106. 

By  the  Apportionment  Act,  1870  (33  &  34  V.  c.  35),  the  principle  of 
the  former  Acts,  the  Distress  for  Bent  Act,  1737  (11  Geo.  II.  c.  19),  and 
the  Apportionment  Act,  1834  (4  &  5  W.  IV.  c.  22),  has  been  greatly 
extended.  By  sect.  2  of  the  Act  of  1870,  all  rents,  annuities,  and  dividends 
(as  interpreted  by  sect.  6),  and  other  periodical  payments  in  the  nature  of 
income,  whether  reserved  or  made  payable  by  an  instrument  in  writing  or 
otherwise,  shall,  like  interest  on  money  lent,  be  considered  as  accruing 
from  day  to  day,  and  shall  be  apportionable  in  respect  of  time  accord- 
ingly. 

Under  the  former  Acts  rents  reserved  by  parol  {Cattley  v.  Arnold,  1 
J.  &  H.  651 ;  Mills  v.  Trumper,  4  Ch.  320)  and  royalties  in  mining  leases 
(not  being  payments  coming  due  at  fixed  periods,  St.  Aubyn  v.  St.  A.,  1 
Dr.  &  Sm.  611)  were  not  apportionable. 
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So  also  payments  under  an  order  of  Court,  e.g.,  of  dividends  in  respect 
of  proceeds  of  settled  property  sold  under  the  Settled  Estates  Acts  or  taken 
under  the  Lands  Clauses  Consolidation  Act :  see  Be  Lawton  Estates,  3  Eq. 
469  ;  Longworth's  Estates,  1  K.  &  J.  1  ;  even  when  the  property  was  held 
under  an  instrument  subsequent  to  the  Act :  Jodrell  v.  J.,1  Eq.  461  ;  and 
dividends  declared  by  joint  stock  companies :  Maxwell's  Trusts,  1  H.  & 
M.  610. 

The  right  to  apportionment  now  exists  in  all  these  cases  whether  the 
instrument  came  into  operation  before  or  after  the  passing  of  the  Act  (1st 
August,  1870) :  Se  Cline's  Estate,  18  Eq.  213  ;  Capron  v.  C,  17  Eq.  288  : 
Hasluck  V.  Pedley,  19  Eq.  271 ;  and  where  the  will  is  before  and  the  codicil 
after  the  Act :  Constable  v.  C,  11  Ch.  D.  681  ;  subject  only,  it  seems,  to  the 
question  whether  in  a  will  or  instrument  made  before  the  Act  the  particular 
words  used  exclude  an  apportionment :  Jones  v.  Ogle,  8  Ch.  192  ;  and  see 
Boseingrave  v.  Burke,  I.  R.  7  Eq.  186  ;  or  where  it  shall  be  expressly 
stipulated  that  no  apportionment  shall  take  place  :  s.  7. 

The  Act  does  not  alter  the  date  at  which  rent  becomes  due,  so  that  the 
landlord  of  a  co.  cannot  obtain  a  winding-up  order  in  respect  of  rent  for  the 
current  quarter  :  Be  United  Club  and  Hotel  Co.,  60  L.  T.  665  ;  1889,  W.  N. 
67  ;  1  Megone,  180  ;  and  it  is  not  applicable  to  rent  payable  in  advance  and 
accrued  due,  nor  so  as  to  enable  the  represves  of  a  person  who  has  made  a 
payment  in  advance  to  recover  back  an  apportioned  part :  Ellis  v.  Bow- 
bolkam,  [1900]  1  Q.  B.  740,  C.  A.  ;  Trevalion  v.  Anderton,  76  L.  T.  642, 
C.  A.  The  Act  apportions  liabilities  as  well  as  rights :  Bishop  of  Bochester 
V.  Le  Fanu,  [1906]  2  Ch.  513. 

The  Act  applies  in  the  case  of  the  death,  subsequently  to  the  Act,  of  a 
tenant  for  life  under  the  will  of  a  testator  who  died  before  the  Act :  Lawrence 
V.  L.,  26  Ch.  D.  795. 

The  Act  does  not  apply  to  the  case  of  a  purchase  of  stock  between  two  On  purchase 
dividend  days,  so  as  to  deprive  the  tenant  for  lite  of  any  part  of  the  next  of  stock, 
dividend  :  Be  Clarke,  Barker  v.  Perowne,  18  Ch.  D.  160  ;  but  where  invest- 
ments which,  by  the  terms  of  a  will  ought  to  have  been  transferred  to  the 
beneficiaries,  were  sold  "  cum  dividend  "  under  an  order  of  the  Court  made 
in  the  absence  of  the  represves  of  the  deceased  tenant  for  life,  they  were  held 
entitled  to  recover  an  apportioned  part  representing  profits  earned  in  her 
lifetime  :   Bvlkeley  v.  Stephens,  [1896]  2  Ch.  241. 

As  to  dividends  earned  and  declared,  but  not  paid  at  date  of  purchase,  see 
Be  Sir  Bobert  Peel's  Settled  Estates,  [1910]  1  Ch.  389. 

The  Act  applies  to  specific  as  well  as  to  residuary  gifts :  Hasluck  v.  Specific  gifts. 
Pedley,  19  Eq.  271  ;  Pollock  v.  P.,  18  Eq.  329,  explaining  Whitehead  v.  If., 
16  Eq.  528  ;  and  generally  to  every  species  of  income  from  whatever  source 
derived :  Clive  v.  C,  7  Ch.  433  ;  Be  Thacker,  21  W.  R.  285 ;  28  L.  T.  56  ; 
but  not  to  the  profits  of  a  newspaper  business :  Be  Cox's  Trusts,  9  Ch.  D. 
159  ;  Wms.  Exors,  p.  633  ;  Ingpen  on  Exors.  277  et  seq. 

The  word  "  dividends  "  includes  a  quinquennial  bonus  declared  by  a  life  Bonus  of 
assurance  society  under  their  deed  of  settlement :  Be  Griffith,  Carr  v.  (?.,  12  assurance 
Ch.  D.  655  ;  and  every  co.  registered  under  the  Cos.  Act,  1862,  now  sub-  society, 
stituted  by  the  Cos.  (Consolidation)  Act,  1908,  is  a  public  co.  within  sect. 
5  of  the  Act :  Lysaght  v.  L.,  [1899]  1  Ch.  1 15,  C.  A. 

A  bequest  of  shares  in  a  limited  co.  with  a  declaration  that  the  shares  shall 
"  carry  the  dividend  "  operates  as  an  exclusion  of  the  Act :  Lysaght  v.  L., 
sup.  ;  and  so  where  there  is  a  direction  that  the  tenant  for  life  is  to  have  the 
"  whole  income  "  :  Be  Meredith,  1898,  W.  N.  48  ;  67  L.  J.  Ch.  409.  As 
to  how  far  the  articles  of  a  company  can  operate  to  exclude  the  Act,  see 
Be  Oppenheimer,  [1907]  1  Ch.  399. 

As  to  apportionment  of  arrears  of  mortgage  interest  between  tenant  for 
life  and  remainderman :  see  Be  Broadwood's  Settlement,  [1908]  1  Ch. 
115. 

As  between  tenant  for  life  and  remainderman,  dividends  declared  before  Dividends 
but  not  made  payable  till  after  his  death,  form  part  of  the  tenant  for  declared 
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before  death 
of  tenant  for 
life. 

Dividends  of 
incorporated 
company. 


Capitalized 
profits. 


Bonus  out  of 
profits. 


Surplus  on 
sale  of  under- 
taking of  00. 


life's  estate  as  being  a  debt  due  to  him  at  his  death :  Be  Gendre  v.  Kent, 
4  Eq.  283  ;   Wright  v.  Tuckett,  IJ.  &  H.  266. 

But  there  is  no  right  to  dividends  in  an  incorporated  co.  until  they  have 
been  declared :  CKve  v.  C,  Kay,  600 ;  and  therefore  (independently  of  the 
Apportionment  Act,  1870,  ss.  2,  5)  dividends  earned  before  but  not 
declared  until  after  a  testator's  death  go  as  income  to  his  legatees  for  life, 
and  do  not  form  part  of  the  corpus  of  his  estate :  Bates  v.  Machinley,  31 
Beav.  280 ;  10  W.  R.  241  ;  Browne  v.  Collins,  12  Eq.  686 ;  and  see  Be 
Hopkins'  Trusts,  18  Eq.  696. 

If  the  profits  have,  by  resolution  of  the  co.,  or  under  a  power  to  that 
effect  in  the  partnership  deed,  been  capitalized,  they  form  corpus,  and  not 
income  as  between  the  tenant  for  life  and  those  entitled  in  remainder :  see 
Straker  v.  Wilson,  6  Oh.  503  ;  Barton's  Trust,  5  Eq.  238  ;  Baring  v.  Ash- 
burton,  16  W.  R.  452. 

A  bonus  declared  out  of  profits  by  a  co.  which  has  no  power  to  increase  its 
capital  must  be  regarded  as  income  of  the  tenant  for  life :  Irving  v. 
Houston,  4  Paton,  Sc.  App.  521 ;  and  see  Paris  v.  P.,  10  Ves.  185  ;  Brandon 
v.  B.,  4  Ves.  800 ;  Plumbe  v.  Nield,  8  W.  R.  337  ;  6  Jur.  N.  S.  529 ;  29 
L.  J.  Ch.  618  ;  Mollis  v.  Allan,  14  W.  R.  980 ;  12  Jur.  N.  S.  1638  ;  Dale  v. 
Hayes,  19  W.  R.  299  ;  40  L.  J.  Ch.  244 ;  24  L.  T.  12  ;  but  where  the  co. 
has  power  to  determine  whether  profits  shall  be  distributed  as  dividends 
or  added  to  capital,  if  they  show  an  intention  to  appropriate  them  to  capital 
the  tenant  for  life  is  not  entitled  to  the  bonus :  Be  Bouch  v.  B.,  Sproule,  12 
App.  Ca.  386,  reversing  8.  C,  29  Ch.  D.  635,  C.  A. ;  and  see  Be  Bramley,  55 
L.  T.  145  ;  Be  Alsbury,  Sugden  v.  A.,  45  Ch.  D.  237  ;  Be  Armitage,  [1893]  3 
Ch.  337,  C.  A. ;  BePiercy,  [1907']  1  Ch.  289  ;  Be  Northgate,  Ellis  v.  Barfield, 
60  L.  J.  Ch.  488 ;  64  L.  T.  625,  where  a  declaration  of  bonus  dividends 
and  issue  of  new  shares  were  treated  as  separate  transactions,  so  as  to  entitle 
a  tenant  for  life  to  the  bonus  ;  and  the  mere  fact  that  the  profits  are  carried 
to  reserve  fund  does  not  necessarily  stamp  them  as  capital :  Be  Alsbury, 
sup.,  and  cf.  Be  Taylor's  Trusts,  [1905]  1  Ch.  734. 

Where  a  co.  sold  its  undertaking  for  a  sum  exceeding  the  paid-up  capital 
the  surplus  was  held  to  be  income :  Lubbock  v.  British  BTc.  of  8.  Africa, 
[1892]  2  Ch.  198. 


(ll.)   IMPROVEMENT    OF    LAND    AND    LIMITED    OWNERS'    RESIDENCES 

ACTS,  1864,  1870,  1871,  1899  (27  &  28  V.  c.  114 ;  33  &  34 
V.  0.  56  ;  34  &  35  V.  c.  84  ;  62  &  63  V.  c.  46) ;  Board  or 
Agriculture  Act,  1889  (52  &  53  V.  c.  30). 

For  orders  appointing  a  guardian  for  the  purpose  of  consenting  on  behalf 
of  an  infant  remainderman  upon  an  application  under  the  Improvement  of 
Lands  Act,  1864  (27  &  28  V.  c.  114),  and  the  Limited  Owners'  Residences 
Act,  1870  (33  &  34  V.  c.  66),  see  Be  Blundell,  M.  R.  at  Chambers,  3  July, 
1871,  A.  1768,  Form  6,  sup.  p.  948 ;  Be  D.  of  Manchester,  M.  R.,  at 
Chambers,  17  December,  1870,  B.  3215. 


1.  Order  under  these  Acts  authorizing  the  Board  of  Agriculture  to 

proceed. 
Order  that  the  Board  of  Agriculture  be  authorized  to  entertain 
and  proceed  with  the  application  which  has  been  made  to  them  by 
the  applicant  (tenant  for  life)  for  their  sanction  to  proposed  improve- 
ments to  the  estates  in  the  petition  mentioned,  by  the  erection  of 
an  additional  room,  to  be  used  as  a  ball-room  and  a  billiard-room, 
ftt  the  mansion-house  called  &c,,  for  the  accommodation  of  the 
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applicant  and  Ms  successors  in  title  as  owners  thereof,  and  of  the 
said  estates,  under  the  provisions  of  the  above-mentioned  Acts, 
notwithstanding  that  the  applicant  is  tenant  for  life  under  the 
settlement  of  the  said  settled  estates  dated  &c.,  and  is  the  father 
of  the  said  infant,  who  is  the  tenant  in  tail  of  the  said  estates,  subject 
to  the  life-interest  of  the  applicant  therein ;  And  it  is  ordered  that 
the  costs  of  and  relating  to  this  application  be  deemed  part  of  the 
expenses  of  and  incidental  to  the  application  for  the  proposed  im- 
provements.— See  Be  Blundell,  M.  R.  at  Chambers,  5  July,  1871, 
A.  1785. 

2.  The  like. 

Order  that  the  Board  of  Agriculture  be  authorized  to  entertain 
an  application  of  the  said  C.  for  their  sanction  to  an  expenditure 
not  exceeding  £ —  on  additions  and  improvements  to  the  manor- 
house  of  L.  standing  on  the  said  settled  estates,  notwithstanding  the 
infancy  of  the  said  A.,  the  tenant  in  tail  in  remainder  expectant  on 
the  decease  of  the  said  C. ;  And  it  is  ordered  that  the  said  sum  of 
£ —  be  deemed  to  be  part  of  the  expenses  of  and  incidental  to  the 
application  to  the  Board  for  the  proposed  improvements,  and  be 
included  in  such  sum  of  £ — . — See  Re  Papillon,  M.  R.  at  Chambers, 
26  July,  1875,  B.  1438. 

For  form  of  application,  see  D.  C.  F.  1152. 


NOTES. 

By  sect.  2  of  the  Board  of  Agriculture  Act,  1889  (52  &  53  V.  c.  30),  the  Board  of 
powers  and  duties  of  the  Land  Commrs  for  England  and  Wales  under  the  Agriculture, 
Improvement  of  Land  Act,  1864  (27  &  28  V.  o.  114),  and  the  Limited 
Owners'  Residences  Act,  1870  (33  &  34  V.  o.  56),  and  the  Limited  Owners' 
BesidencesAct,  1871  (34  &  35  V.  o.  84),  are  transferred  to  the  Board  of 
Agriculture. 

By  the  Improvement  of  Land  Act,  1864  (27  &  28  V.  o.  114),  the  Inolosure  Improvement 
Commrs  for  England  and  Wales,  now  the  Board  of  Agriculture  (and  as  of  Land  Act, 
regards  lands  in  Ireland  the  Commrs  of  Public  Works  in  Ireland),  are  1864. 
authorized,  on  the  application  of  landowners  (see  sect.  8),  to  sanction  pro- 
posed improvements  in  land  (as  specified  in  sect.  9)  in  manner  provided  by 
sects.  10—17,  and  to  charge  the  sums  laid  out  on  the  lands  so  improved. 
By  sect.  21,  in  case  of  dissent  by  any  persons  interested,  or  where  the 
landowner's  infant  children  interested  in  reversion  or  remainder  are  to  be 
protected,  the  landowner  desiring  such  improvements  may,  by  summons 
in  Chambers,  apply  for  an  order  authorizing  the  Commrs  (the  Board)  to 
entertain  and  proceed  with  the  application  for  such  improvements. 

Sect.  22  provides  for  the  case  of  a  dissenting  party  out  of  the  jurisdiction  ; 
and  by  sect.  23  the  costs  of  applications  under  sects.  21,  22  shall  be  in  the 
discretion  of  the  Court  or  Judge  who  shall  hear  such  applications,  and,  if  so 
directed,  such  costs  shall  be  deemed  to  be  part  of  the  expenses  of  and 
incidental  to  the  application  for  the  proposed  improvements. 

By  sect.  24  husbands,  guardians,  committees,  &c.,  shall  have  the  same 
rights  and  powers  as  their  wives  or  the  persons  they  represent  would  have 
had  i£  free  from  disability,  and  shall  not  be  compelled  to  dissent. 

By  the  Limited  Owners'  Residences  Act,  1870  (33  &  34  V.  c.  66),  the  Limited 
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OwQers'  Improvement  of  Land  Act,  1864,  is  incorporated.     By  sect.  3  the  erection 

A  t'*^  S7n  ^       of  mansion-houses  and  usual  and  necessary  buildings,  outhouses,  and  offices, 
'  &o.,  and  the  completion  and  improvement  of  and  addition  to  mansions 

already  erected,  or  the  conversion  of  houses  already  erected  into  mansion- 
houses,  shall  be  improvements  within  the  Improvement  of  Land  Act, 
1864,  s.  9. 

By  sect.  4  the  sum  charged  on  any  estate  under  settlement  in  respect  of 
mansion  and  other  buildings  shall  not  exceed  two  years'  rental  of  the  estate 
after  deducting  public  charges  and  interest  of  debts,  &c.  affecting  the 
inheritance  after  the  death  of  the  limited  owner,  or,  in  the  case  of  different 
estates  settled  to  the  same  uses,  after  deducting  from  the  rental  of  the 
estates  charged  with  the  cost  of  erecting  mansion-houses,  &c.  so  much  of 
the  debts,  &c.  affecting  the  whole  of  the  estates  as  shall  bear  to  the  whole  of 
such  debts  the  same  proportion  as  the  rental  of  the  estates  to  be  charged 
shall  bear  to  the  rental  of  the  whole  of  the  estates. 

The  Limited  Owners'  Residences  Amendment  Act,  1871  (34  &  35  V.  c.  84), 
repeals  sect.  3  of  the  Act  of  1870,  and  defines  improvements  within  the 
meaning  of  the  Improvement  of  Land  Act,  1864,  which  under  that  Act  may 
be  charged  upon  the  estate,  as  "  the  erection  of  a  mansion-house  and  such 
other  usual  and  necessary  buildings,  outhouses,  and  offices  as  are  commonly 
appurtenant  thereto  and  held  and  enjoyed  therewith,  and  the  completion 
of  any  mansion-house  and  appurtenances  as  aforesaid,  and  the  improvement 
of  and  addition  to  any  mansion-house,  &c.  already  erected,  and  the  im- 
provement and  addition  to  any  house  which  is  capable  of  being  converted 
into  a  mansion-house  suitable  to  the  estate  on  which  the  same  stands,  so  as 
such  improvement  and  addition  be  of  a  permanent  nature ;  provided  that 
every  such  mansion-house  so  erected  and  enlarged  or  converted  is  suitable 
to  the  estate  on  which  it  stands  as  a  residence  for  the  owner  of  such 
estate." 

By  the  Settled  Land  Act,  1882  (45  &  46  V.  c.  38),  s.  30,  the  enumeration 
of  improvements  contained  in  sect.  9  of  the  Improvement  of  Land  Act, 
1864,  is  extended  so  as  to  comprise,  subject  to  and  according  to  the  pro- 
visions of  that  Act,  but  only  as  regards  applications  to  the  Board  of 
Agriculture  after  the  passing  of  the  Act  of  1882,  all  improvements  author- 
ized by  the  Act  of  1882.  As  to  these  improvements,  v.  inf.  pp.  1778 
et  seq. 
Improvement  By  the  Improvement  of  Land  Act,  1899  (62  &  63  V.  c.  46)  (which  came 
of  Land  Act,  into  operation  on  Jan.  1st,  1900),  s.  1,  the  period  for  the  repayment  of  a 
rent-charge  for  improvement  of  land  is  to  be  "  such  period,  not  exceeding 
forty  years,  as  the  Board  of  Agriculture,  having  regard  in  each  case  to  the 
character  and  probable  duration  of  the  improvement,  determine."  Other 
land  may,  with  the  sanction  of  the  Board,  be  comprised  in  the  charge 
together  with  the  land  improved.  Powers  to  authorize  advances,  by 
resolution  passed  by  three-fourths  of  the  shareholders,  are  conferred  on 
improvement  companies,  and  the  provisions  of  the  Limited  Owners' 
Residences  Acts  of  1870  and  1871  are  to  apply  to  a  charge  for  securing 
an  advance  under  the  section  for  the  purpose  of  an  improvement  mentioned 
in  those  Acts.  The  order  creating  any  such  charge  is  to  be  in  such  form 
as  the  Board  of  Agriculture  determine,  and  the  Board  are  empowered  to 
extend  the  term  of  repayment  of  rent-charges  created  in  respect  of  the 
planting  of  woods  or  trees. 

By  sect.  3  the  remedies  provided  by  sect.  44  of  the  Conveyancing  Act 
1881  (44  &  45  V.  0. 41 ),  are  extended  to  rent-charges  under  the  Improvement 
of  Land  Acts,  and  by  sects.  4  and  5  provisions  are  made  facilitating  pro- 
cedure under  special  improvement  Acts,  and  for  the  closing  of  the  register 
of  land  improvement  orders  at  the  office  of  the  Land  Registry,  and  except 
under  an  order  of  the  High  Court  no  entry  or  search  is  to  be  made  in  any 
register  kept  at  that  office  under  sect.  56  or  sect.  69  of  the  Act  of  1864. 


Settled  Land 
Act,  1882, 
s.  30. 
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(hi.)  renewing  leases — ADMISSION  TO  COPYHOLDS — CONTRIBUTION. 

1.  Inquiries  as  to  Leaseholds,  Renewal,  and  Receipt  of  Rents. 

Order  that  the  following  &c.  :  1.  An  inquiry  what  leasehold 
estates  the  testator  was  possessed  of  or  entitled  to  at  the  time  of  his 
death,  and  upon  what  leases,  determinable  upon  what  lives,  or  for 
what  terms  of  years,  such  leasehold  estates  were  respectively  holden 
by  the  testator  at  the  time  of  his  death,  and  under  what  leases  the 
same  are  now  respectively  holden ;  2.  An  inquiry  whether  any  of 
such  leases  are  now  renewable,  and  upon  what  terms,  and  when  they 
respectively  became  renewable,  and  whether  it  would  be  for  the 
benefit  of  the  estate  of  the  testator  that  the  same,  or  any  and  which 
of  them,  should  be  renewed,  and  upon  what  terms,  and  out  of  what 
fund ;  3.  An  inquiry  by  whom  the  rents  and  profits  of  such  lease- 
hold estates  of  the  testator  have  been  received  since  his  death. — 
Cooper  V.  Wicks,  V.-C.  E.,  29  AprU,  1842,  A.  1022. 

For  order  for  trustees  to  renew  leases  from  time  to  time,  according  to  the 
usual  course  of  renewal,  and  for  that  purpose  to  retain  so  much  of  the  rents 
as  will  be  sufficient,  and  when  Pits  or  other  persons  shall  become  entitled  to 
an  assignment,  they  to  be  at  liberty  to  apply,  see  Wallace  v.  W.,  M.  R., 
24  March,  1832,  B.  1686. 

For  declaration  that  Pits  were  entitled  to  the  grant  of  a  new  lease  in 
conformity  with  the  covenants  contained  in,  and  to  a  perpetual  renewal 
from  time  to  time  for  ever  upon  the  terms  stated  in,  a  lease  of  1750,  with  a 
direction  for  the  trustees  to  execute  such  lease  (containing  a  recital  of  the 
declaration  of  the  Court)  to  be  settled,  &o.,  see  Hodges  v.  Blagrave,  M.  R., 
19  July,  1853,  A.  1670 ;  S.  C,  18  Beav.  404. 

For  order  for  Pit  and  Deft,  or  either  of  them,  to  be  at  liberty  to  renew  the 
lease  and  surrender  the  existing  lease,  the  new  lease  to  be  taken  in  the  name 
of  a  trustee  or  trustees  ;  the  parties  paying  the  fine  and  charges  to  be  con- 
sidered as  incumbrancers  on  the  estate  for  the  same ;  and  interest  to  be 
computed  at  5  p.  c.  per  ann.  on  the  money  advanced,  see  Birkhead  v. 
Manaton,  L.  C.  1748,  A.  308  ;  2  Vez.  571 ;  3  Atk.  809. 

For  leave  for  mortgagee  to  renew  such  renewal  to  be  for  the  benefit  of 
such  persons  as  the  Court  should  decree  to  be  entitled  thereto,  the  money 
advanced  on  such  renewal,  and  the  expenses  thereof,  to  be  a  lien  on  the 
premises  in  priority  to  the  other  claims  thereon,  see  Long  v.  E.  Macclesfield, 
28  Nov.  1796. 

2.  Inquiry  as  to  future  Management  of  Leasehold  Estate. 
An  inquiry  what  plan,  if  any,  will  be  fit  and  proper  to  be  adopted 
for  the  overlooking  and  management  of  the  said  leasehold  estates,  and 
for  ensuring  the  payment  of  the  (ground  or  superior)  rents  thereout, 
and  keeping  up  the  necessary  insurances  thereof  against  fire,  and  per- 
formance of  the  other  covenants  of  the  leases  thereof. — Wilmot  v. 
Warren,  M.  R.,  2  March,  1860,  B.  629. 

3.  Inquiry  as  to  Leases  renewed — Tenant  for  Life  to  contribute — 

Security. 
Order  that  the  following  &c. — 1.  An  inquiry  what  renewals  have 
been  made  of  the  testator's  le£|,sehold  estates  respectively,  and  when, 
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and  by  wLom  and  out  of  what  funds  tlie  fines,  fees,  and  expenses 
attending  such  renewals,  and  each  of  them,  have  been  paid ;  And 
Declare,  that  the  Deft  J.,  as  tenant  for  life  of  the  said  estates,  ought 
to  contribute  to  such  renewals,  and  to  the  fines,  fees,  and  expenses 
attending  the  same,  in  proportion  to  such  benefit  as  he  has  derived 
or  may  derive  from  such  renewals,  and  every  or  any  of  them  ;  And 
it  is  ordered  that  the  following  further  inquiry  be  made,  that  is  to 
say,  2.  An  inquiry  what  sum  ought  to  be  paid,  or  secured  to  be  paid, 
by  the  said  Deft  J.  in  respect  of  such  his  proportion,  and  what  security 
he  ought  to  give  in  respect  thereof ;  but  this  direction  as  to  such 
security  is  to  be  without  prejudice  to  the  question  whether  the  Deft 
J.  may  not  ultimately  be  liable  to  pay  more  or  less  than  the  sum 
for  which  it  shall  be  certified  that  such  security  ought  to  be 
given ;  costs  of  action  as  between  solr  and  client  to  be  taxed  and 
paid  out  of  the  corpus  of  the  settled  estates  and  property. — ^Adjourn 
kc— Jones  v.  J.,  V.-C.  W.,  30  May,  1846,  A.  1849  ;  5  Ha.  440. 

For  inquiry,  what  was  the  proper  amount  required  for  the  fines  and  fees 
for  the  renewal,  and  in  what  manner  and  out  of  what  fund  the  same  ought 
to  be  raised  and  paid,  and  to  approve  of  a  new  lite  to  be  put  in,  and  what 
security,  if  any,  and  to  what  amount,  ought  to  be  given  by  the  tenant  for 
life  for  the  amount  he  might  be  liable  to  contribute,  see  Hiidlestone  v. 
Whel^dale,  9  Ha.  775  ;  and  for  further  inquiry  and  order,  76.  789. 

For  declaration,  that  the  parties  successively  in  possession  under  the  will 
were  alone  to  pay  the  expenses  of  renewing  leaseholds  made  necessary  by 
the  will,  see  E.  Shaftesbury  v.  D.  Marlborough,  2  M.  &  K.  123. 

For  orders  and  inquiries  where  leaseholds  were  devised  for  persons  in 
succession,  to  be  renewed  from  rents  or  by  mortgage,  and  the  trustees  had 
renewed  out  of  the  personal  estate,  and  insured  the  amount  on  the  hves  of 
the  cs.  q.  vie,  and  as  to  future  renewals,  see  Greenwood  v.  Evans,  4  Beav.  44  ; 
Bull  V.  Birkhech,  2  Y.  &  C.  C.  449. 

And  for  decree  where  leaseholds  were  so  devised,  and  the  trustees  had 
also  renewed ;  on  filling  up  two  of  four  hves,  of  which  one  fell  in  the  life 
of  the  first  tenant  for  life,  who  died  insolvent ;  the  other  seven  years  after 
the  next  tenant  for  life  came  in ;  and  for  mortgaging  the  estate  for  the 
amounts  payable,  so  far  as  chargeable  on  the  corpus,  see  Wadley  v.  W.. 
2  Col.  11,  18. 

4.  Liability  of  Tenant  for  Life's  Estate  for  Loss  occasioned  by  not 
Jceeping  the  Leasehold  and  Copyhold  Estates  renewed. 

"  Declare  that  the  estate  of  P.  {tenant  for  life)  is  liable  to  make 
good  for  the  benefit  of  the  Pits,  and  such  other  person  or  persons,  if 
any,  as  may  become,  or  otherwise  might  have  become,  entitled  to  the 
leasehold  and  copyhold  estates  comprised  in  the  will  and  codicUs  of 
&c.  the  amount  of  the  loss  or  diminution  in  the  value  of  the  leasehold 
and  copyhold  estates  at  &c.  in  the  pleadings  mentioned  at  the  death 
of  the  said  P.,  occasioned  by  his  having  omitted  to  keep  fully  estated 
for  three  lives  such  of  the  same  leasehold  and  copyhold  estates  as 
could  have  been  kept  so  fully  estated,  together  with  interest  at  the 
rate  of  4  p.  c.  per  ann.  on  the  amount  of  such  loss  or  diminution  in 
value  from  the  death  of  the  said  P."^ — An  inquiry  what  was  the 
amount  of  such  loss  or  diminution,  with  direction  to  compute  interest 
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at  the  rate  of  4  p.  c.  per  ann.  on  that  amount  from  the  death  of  P. — 
Adjourn  ko.—BUle  v.  Peters,  L.  JJ.,  3  March,  1863,  A.  796,  varying 
decree  of  V.-C.  K.,  1862,  A.  2308  ;  S.  C,  1  D.  J.  &  S.  345. 

5.  Payment  of  Fine  on  Renewal  hy  Tenant  for  Life— Period  of 
ascertaining  Proportion  repaydbk. 

Declaeb  that  the  Deft  A.  H.  (tenant  for  life)  is  not  entitled  during  his 
life  to  make  any  claim  in  respect  of  the  sum  of  £—  advanced  by  him  for 
the  purposes  and  under  the  circumstances  in  the  Master's  certificate 
dated  &c.  mentioned  (in  part  payment  of  a  fine  on  renewal  of  a  lease  for 
lives  of  copyhold  property) ;  but  after  his  death  any  of  the  persons 
interested  in  respect  of  the  said  sum,  or  in  the  trust  premises,  are  to 
be  at  liberty  to  apply  as  they  may  be  advised  as  to  the  sum  to  be 
paid  to  or  by  the  estate  of  the  said  Deft  as  such  tenant  for  life,  for 
or  on  account  of  the  said  sum  of  £ — ,  or  for  or  on  accoimt  of  the 
moneys  paid  out  of  the  corpus  of  the  trust  premises  in  or  about  the 
renewal  of  the  life  or  lives  for  which  the  copyholds  were  held.— See 
Harris  v.  H.,  M.  E.,  16  July,  1862,  A.  1945  ;  10  W.  E.  826. 

For  order  on  petition  after  the  death  of  A.  H.,  who  predeceased  the 
original  c.  q.  vie,  for  sale  of  so  much  of  the  funds  in  Court  as  would  raise  the 
necessary  amount,  and  payment  to  the  Petrs,  the  exors  of  A.  H.,  tenant  for 
life,  in  satisfaction  of  the  sum  of  £ —  paid  and  advanced  by  A.  H.  towards 
payment  of  the  renewal  fine  of  £ —  under  the  circumstances  in  the  certificate 
dated  &c.  mentioned,  see  yS.  C,  M.  R.,  21  Feb.  1863,  A.  420 ;  32  Beav.  333  ; 
II  W.  R.  451. 


6.  Apportionment   of  Expenses   of  Renewal  paid   hy   Deceased 
Tenant  for  Life — Compound  and  Simple  Interest. 

Declare  that  the  proportion  to  be  paid  by  the  Pit  for  and  in 
respect  of  the  fines  and  expenses  of  renewal  in  the  pleadings  men- 
tioned, must  be  ascertained  by  reference  to  the  actual  enjoyments 
under  the  renewal  grants  and  leases  in  the  pleadings  mentioned  by 
H.,  the  late  tenant  for  life  of  the  estates,  comprised  in  such  renewal 
grants  and  leases,  and  by  E.,  the  testator's  widow,  and  to  the  value 
to  be  set  upon  the  life  of  G.,  the  c.  q.  vie,  at  the  death  of  the  said  H., 
and  having  regard  to  the  agreement  to  have  a  value  set  upon  the  life 
of  the  said  Gr.  at  the  death  of  the  said  H. ;  And  Declare  that  com- 
pound interest  ought  to  be  computed  at  the  rate  of  4  p.  c.  per  ann., 
with  annual  rests,  on  the  proportion  of  such  fines  and  expenses 
payable  by  the  Pit,  as  the  person  entitled  to  nine-fortieth  shares 
of  the  reversionary  interest  from  the  times  of  the  several  payments 
thereof,  up  to  the  day  of  the  death  of  the  said  H.,  and  that  simple 
interest  ought  to  be  computed  at  the  rate  of  4  p.  c.  per  ann.  on  the 
total  amount  of  such  proportion,  and  interest  from  the  death  of  the 
said  H.  until  payment  to  the  Defts  (his  legal  pers.  represves).    No 
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costs  on  either  side. — Bradford  v.  Brownjohn,  L.  JJ.,  11  July,  1868, 
A.  1999  ;  S.  C,  3  Ch.  712  (following  Nightingale  v.  Lawson,  1  Bro. 
C.  C.  MO). 

7.  Tenant  for  Life  to  procure  Admission  to  Copyholds — Fines — • 
Costs  of  appointing  New  Trustees,  &c.,  to  he  raised  out  of 
Corpus  by  Sale  or  Mortgage — Tenant  for  Life  to  contribute 
and  give  Security. 

"  Order  that  the  Deft  S.  do  procure  herself  to  be  admitted  to  the 
copyhold  hereditaments  held  of  the  manor  of  K.,  in  the  pleadings 
mentioned,  upon  the  trusts  of  the  will  of  H.,  deceased,  the  testator, 
&c. ;  And  Declare  that  the  amount  payable  for  the  fines,  fees,  and 
expenses  of  the  admittance  of  the  Deft  S.  and  of  the  Pits  (if  necessary) 
to  the  testator's  copyhold  estate,  and  for  the  costs  and  expenses  of, 
and  relating  to,  the  appointment  of  Pits  as  trustees  of  the  testator's 
will,  and  the  costs  of  all  parties  of  this  action,  ought  to  be  raised  out 
of  the  corpus  of  the  testator's  real  and  personal  estate  ;  And  it  is 
ordered  that  the  following  &c. ;  1.  An  inquiry  what  is  the  amount  of 
such  fines,  fees,  and  expenses,  and  of  the  costs  and  expenses  of,  and 
relating  to,  the  appointment  of  the  Pits  as  such  trustees,  distinguish- 
ing the  amount  of  the  fines,  fees,  and  expenses  relating  to  the  copy- 
hold estate." — Direction  to  tax  the  costs  of  all  parties,  those  of  the 
trustees  as  between  solr  and  client ;  Any  parties  to  be  at  liberty 
to  carry  in  proposals  before  the  Judge  for  raising  the  amount 
of  the  fines,  fees,  and  expenses,  and  costs  and  expenses  of  the 
said  appointment  of  the  Pits  as  trustees,  and  the  costs  of  suit, 
by  sale  or  mortgage ;  If  by  mortgage,  the  interest  to  be  kept 
down  by  the  tenant  for  life  for  the  time  being — "  And  it  is  ordered 
that  the  Pits,  as  such  trustees,  be  at  liberty,  out  of  the  rents  and 
profits  of  the  said  trust  estate,  to  retain  and  pay  such  interest ;  And 
Declare  that  the  Deft  S.,  as  the  tenant  for  life  of  the  testator's 
copyhold  estate,  ought  to  contribute  to  the  amount  to  be  raised  for 
the  fines,  fees,  and  expenses  relating  to  the  admittance  of  herself,  and 
to  the  admittance  (if  necessary)  of  the  Pits,  to  the  said  copyhold 
estate,  in  proportion  to  such  benefit  as  she  may  derive  therefrom  ; 
And  it  is  ordered  that  the  following  further  inquiry  be  made  ;  2.  An 
inquiry  what  sums  ought  to  be  paid,  or  secured  to  be  paid,  to  raise 
the  same,  by  the  Deft  S.,  in  respect  of  such  proportion  ;  And  it  is 
ordered  that  a  proper  security  be  given  by  her  in  respect  thereof,  be 
approved  by  the  Judge." — Adjourn  &c. — Carter  v.  Sebright,  M.  E., 
31  Jan.  1859,  A.  978  ;  26  Beav.  374. 

For  inquiry  what  proportion  of  the  amount  of  the  fines  and  fees  payable 
to  the  lord  of  the  manor,  on  the  admission  of  the  Petr  to  the  devised  copy- 
holds, ought  to  be  borne  by  the  Petr  as  tenant  for  fife  of  the  said  estates, 
and  what  proportion  by  the  parties  entitled  in  remainder,  and  paid  out  of 
the  corpus,  see  lie  Burnett,  V.-C,  K.,  25  June,  1852,  A,  1123, 
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8.  Ecclesiastical  Lease  no  longer  renewable— Application  of  Re' 
newal  Fund  and  Proceeds  of  Sale— Income  only  given  to 
Tenant  for  Life— Ecclesiastical  Commissioners  Act,  1860 
(23  &  24  V.  c.  124). 

Declare  that  from  the  last  renewal  of  the  leasehold  rectory, 
glebe  lands,  and  tithe  rent-charge  of  H.  and  S.  at  E.  in  the  petition 
mentioned,  which  took  place  as  from  the  29th  September,  1866,  the 
annual  sum  of  £100  ought  to  be  set  aside  out  of  the  said  tithe  rent- 
charge  and  invested  in  Consols  until  the  sale  of  the  share  of  the 
testator  M.  in  the  said  leaseholds  hereafter  directed ;   And  Declare 
that  the  said  leasehold  share  of  the  E.  rectory,  glebe  lands,  and  tithe 
rent-charge  (hereinafter  called  the  E.  tithes  share)  ought  to  be  sold, 
and  the  proceeds  thereof  and  the  investments  of  the  said  annual 
sum  treated  as  corpus,  for  the  purpose  of  answering  the  disposition 
made  by  the  will  of  the  testator  of  the  E.  tithes  share ;    And  it 
appearing  by  &c.  that  £856  Consols,  part  of  the  sum  of  £1003  Consols, 
represents  the  annual  sum  of  £100  to  be  invested  out  of  the  said  E. 
tithes  share,  and  the  investments  thereof  from  the  year  1866  up  to 
and  inclusive  of  the  year  1874,  This  Court  doth  order  that  the  Pit 
and  W.,  as  the  present  trustees  of  the  testator's  will,  do  on  or  before 
— ,  transfer  the  said  sum  of  £856,  part  of  the  said  £1003  Consols 
standing  in  their  names  &c.  into  Court  as  directed  in  the  Lodgment 
Schedule  hereto ;   And  it  is  ordered  that  the  Pit  and  W.,  do  on  or 
before  the  same  day,  out  of  the  cash  in  their  hands  received  in 
respect  of  the  said  E.  tithes  share,  lodge  in  Court,  as  directed  in  the 
said  schedule,  the  sum  of  £100,  to  answer  the  investment  of  £100  for 
the  year  1875 ;    And  it  is  ordered  that  the  Pit  and  W.,  do  on  or 
before  the  same  day  in  every  succeeding  year  until  the  sale  of  the 
said  tithes  as  hereafter  directed,  lodge  the  annual  sum  of  £100  out 
of  the  moneys  received  from  the  said  E.  tithes  in  Court,  as  directed 
in  the  said  schedule  ;  And  it  is  ordered  that  the  Pit  and  the  said  W., 
as  such  trustees  as  aforesaid,  do  sell  £147  Consols,  the  residue  of  the 
said  £1003  Consols,  so  standing  in  their  names  as  aforesaid,  and 
divide  the  proceeds  into  five  equal  parts,  and  pay  the  same  in 
manner  hereinafter  mentioned,  that  is  to  say  &c.  {directions  for  pay- 
ment to  the  persons  entitled)  ;   And  it  is  ordered  that  the  Pit  and  the 
said  W.  do  during  the  life  of  F.  {tenant  for  life),  or  until  further  order, 
divide  the  surplus  of  the  income  from  the  said  E.  tithes  share,  after 
such  annual  deductions  thereout  as  aforesaid,  until  the  sale  thereof 
as  hereinafter  directed,  and  also  divide  any  dividends  to  be  received 
on  the  said  £1003  Consols  before  the  transfer  and  sale  hereinbefore 
directed  into  five  equal  shares,  and  pay  the  same  during  the  life  of 
F.  in  like  manner  as  the  proceeds  of  the  sale  of  the  residue  of  the 
£1003  Consols." — "  And  it  is  ordered  that  the  said  share  of  the 
leasehold  rectory  tithe  rent-charge,  and  also  of  the  glebe  lands  of 
the  rectory  of  E.,  granted  by  the  two  several  leases,  dated  &c.,  be 
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sold  with  the  approbation  of  the  Judge,  and  it  is  ordered  that  the 
money  to  arise  by  such  sale  be  paid  into  Court  to  the  credit  of  &c. 
subject  to  further  order. — ^And  all  persons  interested  in  the  proceeds 
are  to  be  at  liberty  to  apply  in  Chambers  as  to  the  costs  of  and 
attending  such  sale,  and  as  to  the  application  of  the  proceeds  and  of 
the  income  thereof." — [Add  Lodgment  Schedule,  directing  lodgment  in 
Court  of  Consols,  and  of  annual  sums  of  £100  and  investment.^ — See 
Maddy  v.  Hale,  C.  A.,  11  July,  1876,  B.  2352 ;  S.  C,  3  Ch.  D.  327, 
C.A. 

For  inquiry  whether  an  arrangement  (under  23  &  24  V.  c.  124),  mentioned 
in  the  chief  clerk's  certificate— by  which  the  Ecclesiastical  Commis,  who 
declined  to  grant  any  further  renewal,  oifered  to  sell  to  the  trustees  part  of 
the  leasehold  property  and  tithe  rent-charge  on  a  surrender  of  the  existing 
lease  in  the  remainder,  and  payment  of  £2620  (which  exceeded  the  renewal 
fund  by  £1580)  by  way  of  equality  of  exchange — ^was  proper  and  beneficial 
to  be  entered  into  by  the  trustees,  having  regard  to  the  value  of  the  lease- 
holds, and  to  the  right  of  the  remainderman  to  succeed  on  the  death  of  the 
tenant  for  life  to  the  enjoyment,  as  nearly  as  might  be,  of  the  corpus  of 
the  property,  or  whether  any  and  what  modifications  to  which  the  Commrs 
were  willing  to  agree  should  be  made  therein,  with  the  further  inquu-y  as 
to  raising  the  money  necessary  in  addition  to  the  funds  accumulated  for 
renewals  and  available  for  that  purpose  (£1040),  see  Hollier  v.  Burne,  L.  C, 
for  M.  R.,  23  May,  1873,  A.  2985  ;  S.  C,  16  Eq.  163. 


9.  The  like — Renewal  Fund  to  he  returned  to  Tenant  for  Life — 
Leave  to  sell  Leasehold  Interest  in  the  Tithe,  and  purchase 
Reversion  in  Fee  of  the  Glebe  from  the  Ecclesiastical  Com- 
missioners. 

"  And  it  appearing  by  &c.  that  a  renewal  cannot  be  obtained  of 
the  lease,  dated  &c.,  of  the  glebe  and  tithe  at  U.,  in  the  county  of  Gr,, 
in  the  pleadings  mentioned,  which  lease  is  now  subsisting  and  vested 
in  the  Pits,  as  the  trustees  of  the  settlement,  dated  &c.,  in  the  plead- 
ings mentioned.  Declare  that  the  Deft  H.,  as  the  tenant  for  life  of  the 
said  leasehold  premises  under  the  said  settlement,  is  entitled  to 
the  portion  of  the  rents  and  profits  of  the  said  leasehold  premises 
retained  by  the  Pits  to  meet  the  expense  of  the  fines  and  fees  which 
would  have  been  payable  on  a  renewal  of  the  said  lease  if  a  renewal 
could  have  been  obtained."^ — Direction  to  raise  and  pay  costs  out  of 
£ —  Consols  standing  in  the  Pits'  names,  which  had  arisen  from  the 
investment  of  the  rents  so  retained  by  them,  and  for  transfer  of  the 
residue  to  H. — "  And  it  is  ordered  that  the  Pits  be  at  liberty  to  sell 
to  the  Ecclesiastical  Commrs  for  England  the  leasehold  interest  in 
the  said  tithes  now  vested  in  them,  as  such  trustees,  under  the  said 
lease,  dated  &c.,  and  as  such  trustees,  to  purchase  the  reversion  in 
fee  of  the  said  glebe  expectant  on  the  termination  of  the  said  lease, 
and  of  the  tithe  rent-charge  thereon ;  And  the  Pits  are  to  be  at 
liberty  to  lay  proposals  before  the  Judge  for  that  purpose ;  And  it 
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is  ordered  that  the  said  Ecclesiastical  Commrs  be  at  liberty  to  pay 
the  money  which  will  be  coming  from  them,  upon  the  balance  of  the 
purchase-money  to  be  respectively  received  by  and  paid  to  them 
upon  the  said  transaction,  to  the  Pits  as  such  trustees  as  aforesaid  ; 
And  it  is  ordered  that  all  proper  parties  do  join  in  a  proper  assign- 
ment of  the  said  leasehold  interest  to  the  said  Ecclesiastical  Commrs, 
such  assignment  to  be  settled  by  the  Judge  in  case  the  parties  differ  ; 
And  it  is  ordered  that  the  Pits'  and  Deft's  costs  of  and  incident  to 
the  said  sale  and  purchase,  and  of  and  relating  to  the  assignment 
and  conveyance  to  complete  the  same  respectively,  be  taxed  by  the 
taxing  master  as  between  solr  and  client,  and  be  paid  and  retained 
by  the  Pits  out  of  the  money  to  be  paid  to  them  by  the  Ecclesiastical 
Commrs  as  aforesaid." — ^Directions  to  invest  the  residue  in  the 
trustees'  names,  on  the  subsisting  trusts  of  the  settlement ; — "  And 
it  is  ordered  that  the  Pits,  as  such  trustees  as  aforesaid,  do  take  a 
conveyance  of  the  reversion  in  fee  of  the  said  glebe,  and  of  the  tithe 
rent-charge  thereon,  when  so  purchased  as  aforesaid,  and  stand 
possessed  of  the  same  upon  the  trusts  by  the  said  settlement  declared, 
or  referred  to,  respecting  the  said  leasehold  glebe  and  tithe  at  U. 
aforesaid,  or  upon  such  of  them  as  shall  be  then  subsisting  undeter- 
mined and  capable  of  being  carried  into  efiect,  such  conveyance  to 
be  settled  by  the  Judge  in  case  the  parties  differ  about  the  same." — 
Liberty  to  apply.— Morres  v.  Hodges,  M.  E.,  16  Jan.  1860,  B.  163  ; 
27  Beav.  625. 

The  payment  of  the  renewal  fund  to  the  life  tenant  in  this  case  has  been 
explained  on  the  ground  that  there  was  no  express  paramount  trust  to 
renew,  but  merely  a  direction  for  the  trustees  to  use  their  utmost  endeavours 
to  renew,  and  to  raise  the  fines  out  of  the  rents  and  profits,  or  by  mortgage 
or  other  disposition :  see  Maddy  v.  Hak,  3  Ch.  D.  327  ;  Wood's  Estate,  10 
Eq.  572 ;  Lewin,  445. 

For  form  of  petition,  see  D.  C.  F.  1147. 

10.  Enfranchisement  of  a  Rectorial  Manor,  Glebe,  and  Demesnes, 
held  hy  Testator  on  Lease  for  Ldves. 

"  And  this  Court,  being  of  opinion  that  the  conditional  contract, 
dated  &c.,  entered  into  between  the  Estates  Committee  of  the 
Ecclesiastical  Commrs  for  England,  by  C,  their  agent,  of  the  one 
part,  and  A.  and  B.  of  the  other  part,  for  the  surrender  and  enfran- 
chisement of  parts  of  the  hereditaments  held  by  the  testator  S.,  by 
indenture  of  lease,  dated  &c.,  in  the  order  dated  &c.  mentioned,  is 
fit  and  proper,  and  for  the  benefit  of  the  parties  interested  under  the 
will  of  the  testator,  doth  order  that  the  same  be  carried  into  effect ;  " 
— Consent  by  an  annuitant  to  release  his  annuity  for  the  purpose  of 
the  enfranchisement ; — "  And  upon  the  execution  by  the  said  A. 
and  B.  of  the  indenture  of  surrender  intended  to  be  made  between 
&c.,  and  by  the  said  Ecclesiastical  Commrs  of  the  indenture  of 
conveyance  intended  to  be  made  between    &c.,  the  engrossments 
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whereof  have  been  settled  and  approved  by  &C.,  and  are  identified 
&c.  as  proper  deeds  for  carrying  the  said  contract  into  effect,  and 
for  vesting  the  reversion  in  four  undivided  fifth  parts  of  such  of 
the  premises  held  under  the  said  indentuie  of  lease  as  are  agreed  to 
be  enfranchised  by  the  said  contract  in  the  said  B.,  the  sole  trustee 
of  the  will  of  the  testator,  upon  the  trusts  ui  the  said  order  dated  &c., 
referred  to,  such  execution  to  be  certified  {or  verified  by  afiidavit) ; 
Order  that  the  funds  in  Court  be  dealt  with  as  directed  in  the  schedule 
hereto,  the  sum  of  £ —  cash  thereby  directed  to  be  paid  to  the  said 
Ecclesiastical  Commrs  being  in  satisfaction  of  the  four  undivided 
fifth  parts  payable  by  the  said  B.,  as  representing  the  estate  of  the 
said  testator,  to  the  said  Ecclesiastical  Commrs  of  the  purchase- 
money,  value  of  timber,  and  interest  under  the  terms  of  the  said 
contract." — Direction  that  the  lands  enfranchised  and  the  proceeds 
of  sale  thereof  shall  stand  charged  with  the  payment  of  the  annuity 
released  by  the  order. — \^Add  Payment  Schedule  with  directions  for 
payment  to  Ecclesiastical  Commrs  upon  due  execution  of  the  indenture 
being  proved,  Form  65,  p.  219,  ante.] — See  Smith  v.  S.,  M.  R.  at 
Chambers,  i  Aug.  1860,  B.  1881. 

NOTES. 


Trustee  Act, 
1893,  s.  19. 


Tenant  for 
life  trustee 
of  renewed 
lease. 


OBLIGATION   TO   KENEW. 

The  provisions  of  23  &  24  V.  o.  145,  ss.  8, 9,  as  to  the  renewal  of  leases  by 
trustees  under  instruments  executed  since  28th  August,  1860,  were  repealed 
by  the  Settled  Land  Act,  1882  (45  &  46  V.  c.  38),  s.  64,  but  substantially 
re-enacted  by  the  Trustee  Act,  1888  (51  &  52  V.  c.  59),  now  replaced  by  the 
Trustee  Act,  1893  (56  &  57  V.  c.  53),  which  provides,  by  s.  19,  sub-s.  1,  that 
a  trustee  of  leaseholds  for  lives  or  years  which  are  renewable  from  time  to 
time,  either  under  any  covenant  or  contract,  or  by  custom  or  usual  practice, 
may,  if  he  thinks  fit,  and  shall,  if  thereto  required  by  any  person  having 
any  beneficial  interest,  present  or  future  or  contingent,  in  the  leaseholds, 
use  his  best  endeavours  to  obtain  from  time  to  time  a  renewed  lease  on 
the  accustomed  and  reasonable  terms,  and  may  surrender  and  do  all 
requisite  acts ;  but  where  by  the  terms  of  the  instrument  the  person  in 
possession  for  his  life  or  other  limited  interest  is  entitled  to  enjoyment 
without  any  obligation  to  renew  or  to  contribute  to  the  expenses  of  renewal, 
the  section  is  not  to  apply  unless  the  consent  in  writing  of  such  person  is 
obtained  to  the  renewal.  By  sub-s.  2,  trustees  are  empowered  to  apply, 
for  the  purpose  of  renewal,  any  money  in  their  hands  in  trust  for  the  persons 
beneficially  interested  in  the  lands,  and  raise  the  money  required  by  mort- 
gage of  the  lands  renewed,  or  other  lands  held  on  the  same  trusts. 

These  provisions  are  for  the  protection  of  trustees,  and  do  not  alter  the 
law  as  between  tenant  for  life  and  remainderman :  Be  Baring,  Jeune  v.  B., 
[1893]  1  Ch.  61. 

In  the  absence  of  express  provision,  there  is  no  obligation  on  a  tenant  for 
lite  to  renew  renewable  leaseholds  (see  Stone  v.  Thede,  2  Bro.  C.  C.  247  ; 
White  V.  W.,  9  Ves.  561  ;  Oapel  v.  Wood,  4  Russ.  500),  but  he  may  be  com- 
pelled to  surrender  the  lease  for  the  purpose  of  renewal :  White  v.  W.,  i 
Ves.  27,  36. 

If  he  renews,  not  being  bound  to  do  so,  the  renewed  lease  is  subject  to  the 
trusts,  and  enures  for  the  benefit  of  the  persons  entitled  to  the  benefit  of  the 
original  lease :  Palmer  v.  Young,  1  Vern.  276 ;  Bowe  v.  Chichester,  Amb. 
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715 ;  Pickering  v.  Yowles,  1  Bro.  0.  C.  197  ;  Broohman  v.  Hales,  2  V.  &  B, 
45  ;  Keech  v.  Sandford,  2  L.  0.  Eq.  7tli  ed,  693,  and  cases  there  cited :  and 
see  Be  Biss,  [1903]  2  Ch.  40 ;  Griffith  v.  Owen,  [1907]  1  Ch.  195  ;  and  this 
rule  applies  equally  to  a  purchase  of  the  reversion :  Phillips  v.  P.,  29  Ch.  D. 
673,  C.  A. ;  Re  Lord  Banelagh's  Will,  20  Ch.  D.  590  (where  the  assignee  of 
tenant  for  life  having  purchased  was  held  a  trustee,  but  entitled  to  be 
recouped  his  purchase-money) ;  but  not  unless  the  leaseholds  are  custom- 
arily renewable :  Longton  v.  Wilsby,  76  L.  T.  770,  following  Randall  v, 
Russell,  3  Mer.  197 ;  and  a  trustee  may  in  the  absence  of  fraud  buy  the 
reversion  on  a  lease  forming  part  of  the  trust  estate,  the  lease  not  being 
renewable  by  custom  or  contract :  Sevan  v.  Webb,  [1905]  1  Ch.  620. 

Where  a  lessee,  having  assigned  the  lease  by  way  of  settlement,  without 
disclosing  such  settlement,  took  a  new  lease  for  a  longer  term  on  a  surrender 
of  the  old  one,  the  new  lease  was  bound  by  the  settlement  :  Re  Lulhani, 
Brinton  v.  L.,  53  L.  J.  Ch.  928  ;  32  W.  R.  1013  ;  S.  C,  affirmed  on  appeal, 
33  W.  R.  788  ;  53  L.  T.  9. 

EXPENSES   OE   EENEWAL. 

According  to  the  old  rule,  the  tenant  for  life  was  bound  to  pay  one-third.  How  borne 
and  the  remaindermen  two-thirds,  of  the  fines  :  see  Verney  v.  V.,  Amb.  88  ;  as  between 
1  Vez.  428  ;  but  this  rule  was  abandoned  by  Lord  Thurlow  in  Nightingale  v  corpus  and 
Lawson,  1  Bro.  C.  C.  440  ;    White  v.  If .,  9  Ves.  557  ;   and  it  is  now  settled  income, 
that  where  no  provision  for  meeting  the  expense  has  been  made  by  the 
settlor  or  testator,  the  tenant  for  life  and  remaindermen  must  contribute 
in  proportion  to  their  actual  enjoyment  under  the  renewal :   Jones  v.  J., 
5  Ha.  440;   Bradford  v.  Brownjohn,  3  Ch.  711 ;   Hudlestone  v.  Whdpdale, 
9  Ha.  775,  786  ;  and  see  Lewin,,  448  et  seq.  ;  Re  Baring,  Jeune  v.  B.,  [1893] 
1  Ch.  61,  where  the  enjoyment  was  to  be  ascertained  by  actuarial  valuation. 

If  the  tenant  for  life  pays  the  renewal  fine,  although  he  will  not  be 
entitled  during  his  life  to  repayment,  as  the  actual  benefit  derived  by  him 
cannot  be  ascertained  until  his  death  (Harris  v.  H.,  10  W.  R.  826,  Form  5, 
sup.  p.  1705),  his  represves  will  be  entitled  to  repayment  of  the  proportion 
of  what  he  has  paid,  to  be  ascertained  by  reference  to  his  actual  enjoyment, 
with  compound  interest  at  4  p.  c.  down  to  his  death,  and  simple  interest 
afterwards:  Bradford  v.  Brownjohn,  3  Ch.  711,  Form  6,  sup.  p.  1705; 
Nightingale  v.  Lawson,  1  Bro.  C.  C.  443. 

He  will  not  be  charged  prospectively  with  fines  for  a  renewal,  of  which  ho 
may  not  live  to  get  any  benefit :  Isaac  v.  Wall,  6  Ch.  D.  706  ;  and  if,  owing 
to  his  death  during  the  existence  of  the  original  lives,  he  has  derived  no 
benefit  from  the  renewal,  his  represves  will  be  entitled  to  the  whole  sum 
which  he  has  paid:  Harris  v.  H.,  32  Beav.  333,  sup. ;  but  their  claim 
must  be  made  without  delay  :   Ainslie  v.  Harcourt,  28  Beav.  313. 

If  the  expenses  of  renewal  have   been  directed  by  settlor  or  testator  Where  there 
to  be  raised  by  sale  or  mortgage  of  the  estate  itself  or  of  another  estate,  the  is  express 
tenant  for  life  loses  the  rent  of  the  part  sold,  or  has  to  keep  down  the  direction  in 
interest  in  ease  of   a  mortgage:    Ainslie  v.  Harcourt,  28  Beav.  313 ;  settlement. 
Playters  v.  Abbott,  2  My.  &  K.  97. 

If  the  expenses  of  renewal  have  been  directed  to  be  paid  out  of  the  rents 
and  profits,  the  burden  is  thrown  on  the  tenant  for  life  entirely  (even  where 
the  rents  applicable  for  fines  have  been  misapplied  by  the  trustees) : 
Solley  V.  Wood,  29  Beav.  482  ;  see  also  Bradford  v.  Brownjohn,  sup. 

And  if  under  a  trust  to  renew  and  pay  the  expenses  from  rents  and  profits 
the  trustees  or  the  tenant  for  life  fail  to  renew,  the  remainderman  is  entitled 
to  an  inquiry  with  a  view  to  charging  the  trustees  or  the  estate  of  the  tenant 
for  life  with  what  would  have  been  a  reasonable  fine  at  the  proper  time  for 
renewal :  L.  Montfort  v.  L.  Cadogan,  19  Ves.  635  ;  17  Ves.  485 ;  Colegrave 
V.  Manby,  2  Mad.  72,  87  ;  <S.  C,  2  Russ.  238. 

These  rules  apply  to  leases  for  lives  as  well  as  for  years :   Jones  v.  J.,  Leases  for 
6  Ha.  440 ;  Bradford  v,  Broumjohn,  3  Ch.  711  ;  and  also  to  leases  for  lives  lives  and 
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of  copyholds  (see  Harris  v.  H.,  32  Beav.  333,  sup.  p.  1705 ;  PUyters  v. 
Abbott,  2  My.  &  K.  97) ;  and  the  fines,  fees,  and  expenses  payable  on  the 
admission  of  new  trustees  to  copyholds  are  payable  by  the  tenant  for  life 
and  remaindermen  in  proportion  to  the  value  of  their  respective  interests : 
Garter  v.  Sebright,  26  Beav.  374. 

But  the  lord  is  entitled  to  a  fine  in  respect  only  of  a  transmission  of  the 
legal  estate,  and  not  in  respect  of  the  equitable  interest  where  the  legal 
estate  remains  in  the  tenant  admitted  on  the  roll :  Hall  v.  Bromley,  35  Ch. 
D.  642,  C.  A. 

As  between  the  tenant  for  life  of  the  reversion  and  remaindermen,  fines 
and  heriots  received  for  renewals  are  casual  profits  payable  to  tenant  for 
life :  Brigstocke  v.  B.,  8  Ch.  D.  357  ;  and  see  Ee  Medows,  [1898]  1  Ch.  300. 
So,  too,  is  money  paid  to  a  legal  life  tenant  as  the  consideration  for  accepting 
the  surrender  of  a  lease  granted  without  recourse  to  the  powers  of  the 
Settled  Land  Acts  :  Re  Hanlolce,  [1902]  1  Ch.  941 ;  secus,  in  the  case  of  a 
lease  granted  by  an  equitable  tenant  for  life  under  the  powers  of  the 
Settled  Land  Acts :  Re  Rodes,  [1909]  1  Ch.  815. 

ECCLESIASTICAL  LEASES — 23  &  24  V.  0.   124. 

In  the  case  of  church  leases  (now  no  longer  renewable)  trustees  and  others 
with  power  to  raise  money  for  procuring  a  renewal  were  authorized  by  the 
Ecclesiastical  Commrs  Act,  1860  (23  &  24  V.  c.  124,  amending  and  extending 
14  &  15  V.  c.  104  ;  17  &  18  V.  c.  116),  to  raise  money  for  purchasing  the 
reversion  of  the  property,  or,  having  no  power  to  sell,  they  might,  with  the 
consent  in  writing  of  the  person  beneficially  interested,  or  if  such  person 
were  unwilling  or  incompetent  to  consent,  with  the  approbation  of  the 
Court,  to  be  obtained  on  petition,  sell  the  estates  held  under  the  lease  and 
hold  the  purchase- money  upon  the  same  trusts  as  the  leaseholds  would, 
if  not  sold,  have  been  subject  to :  ss.  20,  24,  25,  35 — 38. 

If  there  was  no  absolute  paramount  trust  for  renewal,  the  Court  refused 
to  sanction,  to  the  prejudice  of  the  tenant  for  lite,  whose  income  would  be 
thereby  diminished,  an  agreement  under  this  Act  for  the  purchase  by  the 
trustees  of  the  reversion  of  church  leaseholds  which  could  no  longer  be 
renewed  :  Hayward  v.  Pile,  5  Ch.  214  ;  and  has  given  him  the  accumulated 
fund ;  see  Morres  v.  Hodges,  27  Beav.  625  ;  Tardiff  v.  Robinson,  lb.  629, 
n. ;  Richardson  v.  Moore,  6  Madd.  83,  n.  (cases  favourable  to  the  interests  of 
tenant  for  life). 

But  if  the  instrument,  by  containing  an  absolute  trust  for  renewal,  shows 
the  paramount  intention  of  the  settlor  or  testator  that  the  remaindermen 
should  succeed  to  the  enjoyment  as  nearly  as  may  be  of  the  corpus  of  the 
property,  to  the  income  of  which  the  tenant  for  life  is  entitled,  the  Court 
will  carry  into  effect  the  arrangement,  notwithstanding  the  opposition  of 
the  tenant  for  life,  and  give  him  the  income  only  of  the  invested  purchase- 
money  :  Maddy  v.  Hale,  3  Ch.  D.  327,  C.  A.  (reversing  V.-C.  M.),  Form  8, 
p.  1707  ;  Hollier  v.  Burne,  16  Eq.  163  ;  Wood's  Estate,  10  Eq.  572 ;  Re 
Barber's  Settled  Estates,  18  Ch.  D.  624 ;  Re  Lord  RanelagVs  WiU,  26  Ch.  D. 
690. 

Where  the  tenant  for  life  is  of  unsound  mind  not  so  found,  an  order 
under  23  &  24  V.  c.  124,  s.  38,  sanctioning  a  sale  is  made  by  the  Chancery 
Division,  and  not  in  lunacy :  see  Re  Cheshire,  7  Ch.  50. 

An  underlessee  of  church  lands,  of  which  his  lessors  have  purchased  the 
reversion  under  23  &  24  V.  c.  124,  is  entitled  not  to  a  perpetual  renewal, 
but  to  be  allowed  to  purchase  the  reversion  from  his  lessors  on  the  terms  of 
paying  them  a  due  proportion  of  the  purchase- money  and  expenses  incurred 
in  their  purchase,  regard  being  had  to  his  existing  interests  under  his  lease ; 
Postlethwaite  v.  Lewthwaite,  2  J.  &  H.  237, 


SECT.  IV.  (iv.)]     Production  of  Cestui  que   Vie.  1713 

(IV.)  PRODUCTION  OF  CESTUI- QUE  VIE — CESTUI  QUE  VIE  ACT,    1707 
(6   ANNE,   C.  72). 

1.  Order  to  'produce  Cestui  que  Vie  at  Church  Porch — 6  Anne,  c.  72. 

Upon  motion  &c.  by  coimsel  for  A.,  who  alleged  that  the  said  A.  is 
entitled  to  the  immediate  reversion  of  —  after  the  death  of  B.,  who, 
the  said  A.  hath  good  reason  to  believe,  is  dead,  and  that  his  death 
is  concealed  by  C,  as  by  aflB.davit  appears ;  And  upon  reading  the 
said  affidavit,  this  Court  doth  order  that  the  said  C.  do  produce  and 
show  the  said  B.  to  &c.,  at  the  door  of  the  parish  church  of  — ,  in  the 
coimty  of  — ,  on  the  —  day  of  — ,  between  the  hours  of  —  and  —  of 
the  clock  in  the  forenoon  of  the  same  day,  according  to  the  Cestui 
Que  Vie  Act,  1701.— Exp.  Best,  L.  K.,  12  June,  1760,  A.  333  ;  Exp. 
The  Ecclesiastical  Commrs  for  England,  Parker  J.,  3  Dec.  1909,  A. 
4105. 

For  forms  of  application,  &o.,  see  D.  C.  F.  1138  ef  seq. 


2.  Subsequent  Order  to  produce  before  Commissioners,  or 
the  Court. 

Whereas  by  an  order,  dated  &c.  [Recite  former  order]. — Now,  upon 
motion  &c.,  who  alleged,  that  it  appears  by  the  affidavit  of  &c.  [State 
service  of  the  last  order,  attendance  at  the  place  therein  mentioned,  and 
the  non-production  of  the  person],  and  upon  reading  the  said  order  and 
affidavits,  this  Court  doth  order  that  the  said  A.,  having  personal 
notice  hereof,  do  produce  the  said  B.,  If  before  Commrs,  before  C. 
of  —  and  D.  of  — ,  at  &c.  — ,  on  the  —  day  of  — ,  between  the  hours 
of  —  and  —  o'clock  in  the  forenoon  of  that  day  [If  before  the  Court, 
at  the  bar  of  this  Court,  at  the  sitting  of  this  Court  on  the  —  day  of 
— ],  according  to  the  said  statute. — Exp.  Best,  L.  K.,  13  Nov. 
1760,  A.  10 ;  Exp.  Be  Trafford,  V.-C.  W.,  Nov.  1845,  A.  15  sup. 

For  the  like  order  for  the  assignees  of  the  life  estate  to  produce  the  tenant 
for  lite  on  evidence  that,  when  last  seen,  he  was  hopelessly  ill,  see  Re  Dennis, 
V.-C.  S.,  18  July,  1860,  A.  1539  ;  8.  C,  8  W.  R.  649  ;  7  Jur.  N.  S.  230. 


3.  Final  Order — Cestui  que  Vie  not  being  produced  in  Court. 

Whereas  &c.  [Recite  former  order]. — Now,  upon  motion  &c.,  who 
alleged  that  the  said  W.  and  I.  have  been  personally  served  with  the 
said  order,  as  by  affidavit  now  produced  and  read  appears,  and  the 
said  W.  and  I.  not  producing  the  said  M.  (c.  q.  vie)  in  Court,  pursuant 
to  the  said  order,  and  no  one  attending  for  the  said  W.  and  I.,  this 
Court  doth  declare,  that  the  said  M.  ought  to  be  deemed  and  taken  to 
be  dead,  according  to  the  said  statute,  and  doth  order  the  same 
accordingly. — Re  Ldngen,  V.-C,  1  May,  1841,  B.  535  ;  Exp, 
L.  C,  18  Jan.  1723,  A.  85. 
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For  an  alternative  order  to  produce  before  Commrs  or  the  Court,  see  Exp. 
St.  Avhyn,  4  May,  1799,  B.  319. 

For  orders — for  leave  for  claimants  to  send  over  the  Commrs  at  their  own 
charge  to  Brussels,  to  view  person  there,  see  Lennard  v.  E.  Sussex,  L.  C, 
14  Oct.  1708,  B.  507  ;  and  to  produce  him  before  same  Commrs  at  the 
Middle  Temple  Hall,  or  in  default  the  party  to  be  taken  to  be  dead,  Ih. 
605. 


Costs. 


Persons 
within  the 
Act. 


Evidence. 


NOTES. 
PRODTJCTIDN   OF  CESTUI  QUE   VIE   tJNDEE   6  ANNE,   C.    72. 

By  the  Cestui  Que  Vie  Act,  1707,  s.  1,  persons  claiming  after  the  death  of 
c.  g.  OTe,.upon  affidavit  of  title,  and  of  their  belief  that  c.  q.  vie  is  dead,  and 
his  death  concealed,  may  once  a  year,  upon  application  by  motion  (which  is 
to  be  made  ex  parte  :  see  Dan.  1887),  obtain  an  order  for  his  production, 
at  such  time  and  place  as  the  Court  shall  direct,  on  personal  or  other  due 
service  of  the  order,  to  the  persons  therein  named,  not  exceeding  two — in 
default  the  Court  may  order  production  in  Court  or  before  Commrs — in 
default  (if  before  Commrs,  the  return  to  be  filed),  the  c.  q.  vie  is  to  be  taken 
to  be  dead,  and  the  claimant  may  enter  ;  by  sect.  2,  on  affidavit  that  c.  q.  vie 
is  beyond  seas,  claimant  may,  at  his  own  charge,  send  over  the  persons 
named  to  view,  and  on  their  return  of  non-production,  to  be  filed  as  before, 
may  enter  ;  by  sect.  3,  provision  is  made  for  re-entry,  it  c.  q.  vie  is  aUve  ; 
by  sect.  4,  tenant  pur  autre  vie  showing  he  is  alive,  but  cannot  be  produced, 
may  continue  in  possession;  by  sect.  5,  a  person  holding  over  is  to  be 
deemed  a  trespasser,  and  liable  for  damages. 

The  M.  R.  had  no  jurisdiction  under  this  Act :  Meyrich  v.  Lawes,  23 
Beav.  449  ;  5  W.  R.  746  ;  but  since  the  Jud.  Acts  the  jurisdiction  is  no 
longer  vested  only  in  the  L.  C,  Lord  Keeper,  or  Commrs  for  the  custody 
of  the  Great  Seal,  but  has  been  transferred  to  the  High  Court  of  Justice : 
see  Jud.  Act,  1873,  ss.  16, 17  ;  Jud.  Act,  1875,  s.  3. 

Where  c.  q.  vie  is  to  be  produced  to  Commrs,  and  their  return  is  filed,  no 
further  order  is  necessary :   see,  however,  Dan.  1887. 

In  Re  Lingen,  12  Sim.  104,  where  the  second  order  was  to  produce  in 
Court,  and  so  there  was  no  return  to  be  filed,  the  V.-C.  thought  that  an 
entry  in  the  registrar's  minute-book  would  be  sufficient,  but  an  order  was 
drawn  up  :  see  also  Exp.  Childs,  Form  3,  sup.  ;  and  this  seems  the  proper 
course ;  and  see  Be  Olossey,  2  S.  &  G.  46. 

In  Be  Isaacs,  4  M.  &  C.  11,  the  tenant  pur  autre  vie  was  not  allowed  the 
costs  of  production  under  the  first  order,  the  Act  being  silent  as  to  such 
costs ;  but  the  Act  appears  to  give  the  costs  of  production  before  the  Court 
or  Commrs. 

A  devisee  of  land,  in  case  of  the  death  of  another  without  leaving  issue, 
is  a  person  who  has  a  claim  in  expectancy  to  an  estate  after  the  death  of  a 
person  within  sect.  1  :  Be  Pople,  Exp.  BaJcer,  40  Ch.  D.  589. 

The  assignee  of  a  tenant  for  lite  is  within  the  Act :  Exp.  Castledine,  44 
L.  T.  469  ;  29  W.  R.  521  ;  and  a  person  having  a  mere  interest  determinable 
on  a  life,  e.g.,  a  wife  left  in  possession  of  the  rents  by  her  absentee  husband, 
the  tenant  for  life,  as  his  agent :  Be  Stevens,  31  Ch.  D.  320. 

The  order  may  be  made  in  the  absence  of  satisfactory  proof  that  the 
c.  q.  vie  is  living :  Be  Clossey,  2  Sm.  &  G.  46  j  and  on  evidence  that  when 
last  seen  he  was  hopelessly  ill :  Be  Dennis,  8  W.  R.  649  ;  7  Jur.  N.  S.  230  ; 
and  also  when  the  person  in  possession  who  has  been  applied  to  makes  no 
answer  to  the  appUcation  :  Be  Owen,  10  Ch.  D.  167. 

On  reasonable  evidence  of  the  existence  of  c.  q.  vie,  and  belief  that  he  is 
concealing  himself,  the  time  for  his  production  may  be  enlarged :  In  re  St. 
John's  Hospital,  16  W.  R.  670 ;  18  L.  T.  112. 

The  order  was  made  on  the  affidavit  of  one  of  the  reversioners,  the  other 
being  an  ambassador  resident  abroad :  Exp.  Dashwood,  1888,  W.  N.  139. 
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(v.)   DISENTAILING    UNDER  FINES   AND   RECOVERIES   ACT,    1833 

(3  &  4  W.  IV.  c.  74). 

1.  Consent  hy  Court  as  Protector  in  case  of  Felony  and  limited  to 

letting  in  Mortgage — Sects.  33,  48,  49. 
Declare  that  G.,  the  tenant  for  life,  having  been  convicted  of 
felony,  as  in  the  petition  mentioned,  this  Court  hath,  for  the  purposes 
of  the  said  Act,  become  the  protector  of  the  settlement  made  by  the 
indentures  of  lease  and  release  dated  &c.,  and  by  the  recovery 
sufiered  in  pursuance  of  the  agreement  contained  in  the  said  indenture 
of  release  ;  And  Declare,  that  this  Court,  as  such  protector,  consents 
to  bar  the  estate  of  the  Petr  as  tenant  in  tail  in  remainder  expectant 
on  the  determination  of  the  life  estate  of  the  said  G.,  of  and  in  the 
several  lands,  tenements,  and  hereditaments  mentioned  and  com- 
prised in  the  said  settlement,  so  far  as  may  be  necessary  to  enable 
the  Petr  to  raise  the  sum  of  £ — ,  upon  mortgage  thereon,  subject 
nevertheless  to  all  prior  incumbrances  affecting  the  said  lands  &c., 
together  with  the  costs  (charges  and  expenses)  of  this  application 
(and  incident  thereto)  and  consequent  thereon,  and  also  of  the  said 
mortgage  (and  incident  thereto)  and  consequent  thereon  ;  And  Order 
that  a  proper  deed,  for  the  purpose  of  barring  the  said  estate,  be 
settled  by  the  Judge.— Re  Gravenor,  V.-C.  K.  B.,  22  Dec.  1847,  A.  584. 

For  form  of  petition  and  evidence  in  support,  see  1  D.  &  S.  700. 

On  the  question  whether  the  power  of  the  Court  to  act  as  protector, 
where  the  protector  of  the  settlement  shall  be  convicted  of  felony,  has  been 
affected  by  the  Forfeiture  Act,  1870(33  &  34  V.c.23),  see  notes,  iw/.  p.  1718. 

For  order  in  lunacy,  and  under  the  3  &  4  W.  IV.,  c.  74,  where  lunatic 
was  tenant  in  tail  in  possession,  consenting  to  first  tenant  in  taU  in  remainder 
barring  the  subsequent  limitations,  see  Be  Bleiviti,  6  D.  M.  &  G.  187. 

For  form  of  petition,  see  D.  C.  F.  1144. 

2.  Inquiry  as  to  Legal  Estate — Infant — Protector — Beneficiaries — 

Sects.  33,  48. 
Order  that  the  following  &c.,  1.  An  inquiry  in  whom  the  legal 
estate  in  the  hereditaments  in  the  petition  mentioned  is  vested,  and 
whether  such  person  is  or  is  not  an  infant,  and  who  is  the  protector 
of  the  (settlement  of  the)  said  hereditaments  under  the  will  of  the 
testator  in  the  petition  named,  and  who  is  or  are  beneficially  entitled 
thereto  under  the  said  wUl,  and  for  what  estates  respectively. — Re 
Toms,  M.  R.,  24  May,  1836,  B.  630. 

For  inquiry  whether,  under  the  limitations  in  the  settlement,  the  stock  in 
question  was  subject  to  be  laid  out  in  land,  and  upon  what  use,  and  who 
would  be  entitled  thereto  if  so  laid  out ;  and  whether  a  lunatic,  if  of  sound 
mind,  would  be  the  protector  of  the  settlement  within  the  meaning  of  the 
Act,  and  for  the  further  order,  see  Grant  v.  Yea,  3  M.  &  K.  246. 

3.  Inquiry  who  is  entitled,  and  as  to  Charges. 
Order  that  the  following  &c.  1.  An  inquiry  whether  (how  and  in 
what  manner)  the  Petr  is,  under  and  by  virtue  of  the  Act  of  &c.  (Fines 
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and  Recoveries  Act),  entitled  to  the  £—  &c.  in  the  petition  mentioned ; 
And  whether  there  are  any,  and  what,  charges  or  incumbrances  afiect- 
ing  the  same. — ^Adjourn  &c. — Exp.  Stratton,  V.-C,  2  June,  1834, 
B.  1029  ;  Exp.  Bushnell,  M.  E.,  25  June,  1834:,  A.  1011. 

4.  Further  Order. 

Order  that  the  £ —  Consols  standing  &c.  in  the  names  of  &c.  be 
transferred  by  P.,  as  the  legal  pers.  represve  of  the  testator,  into  the 
joint  names  of  the  Petrs  (protector  of  the  settlement  and  remainderman 
who  had  concurred  in  executing  a  disentailing  deed),  or  be  otherwise 
disposed  of  as  they  shall  direct  or  appoint,  discharged  from  the  trusts 
of  the  will  and  codicil  of  the  testator  {creating  the  entail). — Exp. 
Fullerton,  V.-C,  28  Jan.  1837,  A.  227. 


5.  Declaration  of  Title,  under  Disentailing  Deed,  to  Past  and 
Future  Rents  and  Personal  Estate  to  be  invested,  &c. — Sect.  71. 

Declare  that  the  Pits  J.  and  N.  are  the  persons  now  entitled  under 
the  will  of  G.,  the  testator  &c.,  and  under  the  disentailing  deed  dated 
&c.,  to  the  beneficial  interest  in  the  rents  and  profits  of  the  real  estate 
now  subject  to  the  trusts  of  the  will  of  the  testator,  and  to  the  bene- 
ficial interest  in  his  residuary  personal  estate,  and  to  the  possession  of 
those  estates  respectively;  And  Order  that  the  Defts  E.  and  P. 
{trustees  of  the  will)  do  deal  with  and  dispose  of  the  said  estates  as  the 
Pits  shall  direct. — Account  of  moneys  received  and  payments  made 
by  Defts  E.  and  P.,  or  by  any  other  person  &c.,  since  the  death  of 
the  testator  in  respect  of  his  real  and  personal  estate  and  the  rents 
and  profits  thereof. — Directions  for  taxation  and  payment  of  costs.^- 
Fordham  v.  F.,  M.  E.,  6  Dec.  1864,  A.  2443 ;  S.  C,  34  Beav.  59  ; 
13  W.  E.  197. 

6.  Point  of  Law — Declaration  that  Estate  Tail  under  Shifting 
Limitation  barred. 

The  question  of  law  directed  to  be  set  down  and  argued  &c. 
Declare  that  on  the  assumption  that  the  proviso  in  the  wiU  of  W.  H., 
the  first  Duke  of  C,  deceased,  and  set  out  in  para.  —  of  the  statement 
of  claim  in  this  action,  was  originally  good  in  point  of  law,  the  same 
proviso  was  not  in  operation  on  the  death  of  M.  W.  V.  M.  in  the 
year  — ,  the  said  proviso  having  been  defeated  by  the  disentailing 
assurance  dated  &c.,  referred  to  in  the  several  defences  of  the  Defts, 
and  which  operated  so  as  to  bar  any  estate  or  interest  which  the  Pit 
might  otherwise  have  taken  under  the  said  proviso,  and  order  and 
adjudge  the  same  accordingly. — Milbank  v.  Vane,  Kekewich,  J.,  18 
Jan.  1893,  B.  36 ;  S.  C,  C.  A.,  22  March,  1893,  B.  451 ;  [1893] 
3  Ch.  79,  C.  A. 
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NOTES. 

By  the  Pines  and  Recoveries  Act,  1833  (3  &  4  W.  IV.  c.  74),  ss.  15—21,  Fines,  &o., 
38,  39,  power  is  given  to  disentail  in  fee,  or  for  a  less  estate  or  a  limited  Act,  1833. 
purpose,  or  enlarge  base  fees,  and  voidable  estates  are  confirmed,  subject  as 
there  mentioned. 

The  right  of  a  tenant  in  tail  to  enlarge  his  estate  into  a  fee  is  a  right 
inherent  in  the  estate  taU,  and  cannot  be  restricted  by  any  expressions  of 
desire  to  the  contrary  by  a  testator  donor  of  the  estate :  Dawkins  v.  Liord 
Penrhyn,  4  App.  Cas.  51 ;  but  a  reversion  to  the  Crown,  expectant  on  the 
determination  of  an  estate  tail  in  realty  granted  by  the  Crown  to  a  subject 
for  services,  being  excepted  by  sect.  18  of  the  Act  from  the  operation  of 
the  Act,  and  protected  by  the  statute  34  &  35  Hen.  VIII.  c.  20,  cannot  be 
barred,  and  although  the  consideration  is  not  stated  in  the  grant  it  will  be 
presumed  after  the  lapse  of  time,  unless  the  grant  on  the  face  of  it  clearly 
shows  that  it  is  a  voluntary  gift :  Bobinson  v.  Oiffard,  [1903]  1  Ch.  865. 

By  sect.  22,  the  owner  of  the  first  existing  estate  under  a  settlement  prior  Protector, 
to  the  estate  tail  under  it  is  to  be  the  protector :  see  Re  Dvdson,  8  Ch.  D. 
628,  C.  A. 

A  married  woman  entitled  to  her  separate  use  for  life  is  protector :  Keer 
V.  Brown,  Joh.  138  ;  as  also  a  widow  entitled  to  call  for  the  legal  estate : 
Buttanshaw  v.  Martin,  Joh.  89  ;  and  that  the  person  beneficially  entitled 
to  the  rents  is  protector,  as  being  the  owner  of  the  estate  prior  to  the  estate 
tail :  see  Be  Dvdson,  8  Ch.  D.  628,  C.  A. ;  Be  Ainslie,  A.  v.  A.,  54  L.  J. 
Ch.  8  ;  51  L.  T.  780 ;  33  W.  R.  148 ;  and  see  Be  Hughes,  [1906]  2  Ch.  643, 
beneficial  possession  of  rents  not  by  virtue  of  the  settlement  but  as  heir  at 
law  of  settlor  does  not  make  the  person  so  entitled  protector,  S.  C. 

By  sect.  33,  where  the  protector  is  lunatic  or  of  unsound  mind,  the  L.  C,  Where  pro- 
&c.,  or  the  other  person  or  persons  for  the  time  being  entrusted  with  the  tector  infant, 
care  of  lunatics  (see  Jud.  Act,  1875,  s.  7),  or  where  the  protector  shall  be  lunatic,  &c. 
convicted  of  treason  or  felony,  or  an  infant,  or  his  existence  cannot  be 
ascertained,  the  (Chancery  Division)  shall  be  the  protector  of  the  settlement. 

By  sect.  47,  the  Court  is  in  effect  prevented  from  making  an  agreement  to 
execute  a  disentailing  deed  equivalent  to  a  deed  by  aiding  its  defective 
execution,  but  the  section  does  not  prevent  the  Court  from  granting  specific 
performance  of  such  agreement :  Banhes  v.  Small,  36  Ch.  D.  716,  C.  A. ;  or 
exercising  its  ordinary  jurisdiction  to  rectify  a  deed  enrolled  on  the  ground 
of  mistake :  Hall-Dare  v.  H.,  31  Ch.  D.  251,  C.  A. 

By  sect.  48,  in  cases  within  sect.  33,  the  L.  C,  &c.,  may  on  motion  or 
petition  in  a  summary  way  by  a  tenant  in  taU  consent  to  dispositions  under 
the  Act  by  a  tenant  in  taU,  and  make  any  necessary  orders ;  but  if  any 
other  person  shall  be  j  oint  protector  the  disposition  is  not  to  be  valid  without 
his  consent  in  the  manner  in  which  the  consent  of  the  protector  is  by  the 
Act  required  to  be  given  ;  and  by  sect.  49,  the  order  of  the  L.  C,  &c.,  or  the 
Court  (Chancery  Division)  in  cases  where  he  or  the  Court  shall  be  protector, 
shall  be  sufficient  evidence  of  consent  to  the  disposition  by  the  tenant  in  tail 
under  the  settlement.  The  consent  of  a  protector  is  valid  although  given 
at  a  date  subsequent  to  the  execution  of  the  disentailing  assurance  by  the 
tenant  in  tail  and  after  the  death  of  the  tenant  in  tail :  Whitmore  Searle  v. 
Whitmore  Searle,  [1907]  2  Ch.  332. 

If  tenant  in  tail  in  possession  is  a  lunatic,  the  L.  C.  can  consent  to  the 
remainderman  barring  the  subsequent  entails  in  a  proper  case :  Re  Blewitt, 
6  D.  M  &  G.  187  (overruling  <Sf.  C,  3  My.  &  K.  250) ;  Be  Wood,  3  My.  &  C. 
266 ;  Lowton  v.  L.,  5  Ves.  11.  n  ;  or  bar  the  estate  of  the  lunatic,  but  the 
jurisdiction  will  be  so  exercised  as  not  to  affect  the  rights  of  remaindermen  : 
Re  Pa/res,  LilUngton  v.  P.,  12  Ch.  D.  333,  C.  A. 

The  Court,  as  protector  of  the  settlement,  will  not  concur  in  barring  the 
entail  where  the  application  is  not  for  the  benefit  of  the  lunatic's  estate,  but 
of  one  collateral  only :  Re  Tharp,  3  Ch.  D.  59,  C.  A. ;  but  the  Court  in 
lunacy  consented  as  protector  to  the  tenant  in  tail  barring  the  entail  to  the 
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extent  of  letting  in  a  charge  for  sums  allowed  to  him  out  of  the  personal 
estate  of  the  lunatic  tenant  for  life :   Be  Sparrow,  20  Ch.  D.  320,  C.  A. 

That  consent  may  be  given  to  enlarging  a  base  fee  of  land  in  England, 
the  tenant  for  life  being  a  lunatic  so  found  in  Ireland  and  there  resident,  see 
Re  Graydon,  1  Mac.  &  G.  655. 

Upon  conviction  for  felony  of  the  husband  of  a  married  woman  tenant, 
the  Court  became  protector  :  Be  Wainewright,  2  Ph.  258. 

And  see  the  Forfeiture  Act,  1870  (33  &  34  V.  c.  23),  ss.  9,  10,  12,  under 
which  the  Crown  may  appoint  an  admor  in  whom  all  the  real  and  personal 
property  of  a  convict  shall  vest  for  all  the  estate  and  interest  of  the  convict 
therein  (sect.  10) ;  and  the  admor  shall  have  "  absolute  power  to  let,  mort- 
gage, sell,  convey  and  transfer  any  part  of  such  property  as  to  him  shall 
seem  fit  "  (sect.  12) ;  see  Carr  v.  Anderson,  [1903]  2  Ch.  279,  C.  A. 

It  is  not  expressly  enacted,  and  it  does  not  appear  to  have  been  decided, 
that  since  this  Act  the  admor  appointed  by  the  Crown,  and  not  the  Court, 
would  become  the  protector  of  a  settlement  of  which  the  convict  was 
protector. 

In  the  case  of  the  death  of  one  of  the  protectors  of  a  settlement  appointed 
by  the  settlor  or  testator  the  office  (like  that  of  testamentary  guardian :  see 
Eyre  v.  C.  Shaftesbury,  1  L.  C.  Eq.  495)  survives,  and  the  estate  tail  may 
be  effectually  barred  by  the  survivor  :  Bell  v.  Holtby,  15  Eq.  178  ;  Cohen 
V.  Bayley-Worthington,  [1908]  A.  C.  97. 

All  the  trustees  under  a  will,  who  were  thereby  appointed  protectors, 
having  died,  the  tenant  for  life  becomes  protector,  and  not  the  new  trustees 
appointed  by  the  Court :   Clarke  v.  Chamberlain,  16  Ch.  D.  176. 

A  restraint  on  anticipation  will  not  prevent  a  married  woman  from  barring 
the  entail,  nor  will  her  husband's  bankruptcy  prevent  his  concurrence  in 
the  disentailing  deed  under  sect.  40 :  Cooper  v.  Macdonald,  7  Ch.  D. 
288. 

A  disentailing  assurance  by  a,  feme  covert  equitable  tenant  in  tail  of  copy- 
holds must  be  entered  on  the  Court  roUs  within  six  months :  Green  v. 
Paterson,  32  Ch.  D.  95,  C.  A.     Honywood  v.  Foster,  30  Beav.  1. 

As  to  the  acknowledgment  by  a  married  woman  of  deeds  executed  by  her 
for  the  purposes  of  the  Act,  see  Chap.  XXXVII.,  Sect.  III.,  sup.  pp.  892, 
896,  997  ;  Carson,  R.  P.  S.  327—337. 

A  declaration  of  trust  of  copyholds  by  a  married  woman  tenant  on  the 
rolls  of  the  manor,  by  a  deed  acknowledged  under  the  Fines  and  Recoveries 
Act,  1833,  is  a  "  disposition  "  within  the  meaning  of  sect.  77  of  the  Act,  and 
will  effectually  bind  the  copyholds  as  against  her  customary  heir.  Such 
a  case  is  not  within  the  proviso  to  the  section :  Carter  v.  G.,  [1896]  1 
Ch.  62. 

A  tenant  in  tail  who  has  created  a  base  fee  and  conveyed  it  away  can 
nevertheless  enlarge  it  into  a  fee  simple  absolute  under  sect.  19  :  Bankes  v. 
Small,  36  Ch.  D.  716,  C.  A.  (see  sects.  1,  38). 

A  disentailing  deed  in  the  form  of  a  grant  of  the  property,  discharged 
from  all  estates  tail  of  the  grantor,  to  trustees  in  trust  for  him,  does  not,  if 
the  trustees  have  not  executed  and  have  formally  disclaimed  all  interest, 
operate  as  a  disentailing  assurance  :  Peacock  v.  Eastland,  10  Eq.  17. 

By  sect.  71,  where  the  money  to  arise  from  the  sale  of  lands  of  any  tenure 
is  subject  to  be  invested  in  the  purchase  of  lands  to  be  entailed,  and  where 
money  is  subject  to  be  invested  in  like  manner,  the  previous  clauses  of  the 
Act  shall  with  certain  variations  apply  to  such  lands  and  money.  Under 
this  section  a  disentailing  deed  affects  not  only  rents  already  raised  and 
liable  to  be  invested,  but  future  rents  subject  to  the  same  trust :  Fordham 
V.  F.,  34  Beav.  59  ;  13  W.  R.  197  ;  and  as  to  the  application  of  the  section 
to  money  to  be  invested  in  futuro,  see  Re  Harvey,  H.  v.  H.,  [1901]  2  Ch. 
290. 

As  to  the  necessity  of  a  disentailing  deed  on  payment  out  of  Court  to  the 
persons  capable  of  disentailing  of  money  representing  an  entailed  estate 
which  has  been  sold  under  the  Settled  Estates  Act,  or  taken  under  the 
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Lands  Clauses  Act,  the  oases  were  conflicting,  but  in  the  latest  instances 
execution  of  a  disentaiUng  deed  before  payment  has  been  required :  see 
Me  Reynolds,  3  Ch.  D.  61,  C.  A. ;  Re  Broadwood's  Estate,  1  Ch.  D.  438  ; 
Re  Butler's  Will,  16  Eq.  479  ;  Re  Limerick  By.  Co.,  Exp.  Smyth,  10  Ir.  R. 
Eq.  66.  In  Stead  v.  Harper,  1896,  W.  N.  46,  a  small  sum  in  Court  was  paid 
out  to  a  tenant  in  tail  without  a  disentailing  assurance. 

A  disentailing  deed  bars,  under  sect.  15  of  3  &  4  W.  IV.  c.  74,  all  estates  Effect  of 
taking  effect  in  defeasance  of  it,  and  this  includes  estates  arising  by  virtue  disentailing 
of  a  shifting  limitation  defeating  the  estate  tail  in  a  particular  event,  which  "^^''■ 
happens  during  the  life  of  the  tenant  for  life,  protector  of  the  settlement : 
Milbank  v.  Vane,  68  L.  T.  725  ;  62  L.  J.  Ch.  629  ;  Form  6,  sup.  p.  1716  ; 
Doe  Y.  Earl  of  Scarborough,  3  A.  &  B.  2,  897  ;  and  see  Cardigan  v.  Curzon- 
Ho«;e,  49  W.  R.  715  ;  [1901]  2  Ch.  479. 

A  power  of  sale  at  request  of  a  tenant  for  life  in  possession  was  held  not 
to  be  extinguished  by  a  disentail  and  resettlement  to  uses  in  restoration  of 
the  uses  of  the  will :  Re  Wright  and  Marshall,  28  Ch.  D.  93. 

As  to  the  effect  of  an  enfranchisement  deed  in  barring  an  estate  tail  in 
copyholds,  see  Exp.  School  Board  for  London,  41  Ch.  D.  547  ;  58  L.  J.  Ch. 
752  ;   37  W.  R.  61. 


Section  V. — Settled  Estates  Act,  1877  (40  &  41  V.  c.  18). 

Although  only  sect.  17  of  this  Act  has  been  repealed,  yet  the  jurisdiction 
and  procedure  under  it  have  now  greatly  fallen  into  disuse  by  reason  of  the 
more  comprehensive  and  convenient  provisions  of  the  Settled  Land  Acts. 
Indeed,  the  case  of  an  infant  being  contingently  entitled  appears  to  be  the 
only  one  in  which  the  provisions  of  the  Act  of  1877  have  not  practically 
been  superseded.  The  forms  under  the  Act  of  1877,  which  were  omitted 
from  the  5th  edition,  were  reinserted  in  the  sixth  edition  to  meet  the  wishes 
of  many  members  of  the  Bar,  and  inasmuch  as  applications  under  the  Act 
are  still  occasionally  made  it  has  been  thought  advisable  to  retain  the 
forms  in  this  edition. 

(l.)    PRELIMINARY  ORDERS   AND   PROCEEDINGS. 

1.  Order  on  Summons  appointing  Guardian  to  Infant  to  make  or 
consent  to  an  Application — Sect.  49 — Settled  Estates  Act 
Orders,  1878,  5,  6,  8,  9,  10,  12. 

Upon  the  application  of  A.  &c.  the  Petrs  in  this  matter,  and  upon 
hearing  the  solr  for  the  Applicants,  and  for  C.  the  father  [or  mother, 
or  testamentary  guardian,  or  guardian  appointed  by  the  Court ;  or, 
where  an  infant  is  tenant  in  tail,  the  person  proposed  to  be  appointed 
guardian  of  the  infant  B.,  if  so,  who  is  tenant  in  tail  of  the  estates 
mentioned  in  the  petition  on  the  —  day  of  —  preferred  by  the  said  A. 
&c.  unto  this  Court  under  the  provisions  of  the  said  Act] ;  And  upon 
reading  the  said  petition  [or  And  upon  reading  the  petition  on  the  — 
day  of  —  preferred  &c.],  an  affidavit  of  &c.,  filed  &c.  [0.  10  and  12] 
[if  so,  and  the  consent  in  writing  of  the  said  C.  to  act  as  the  guardian 
of  the  said  infant]  the  Judge  doth  hereby  appoint  the  said  C.  guardian 
of  the  said  infant  B.,  for  the  purpose  of  making  [or  consenting]  on 
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behalf  of  the  said  infant  [to]  the  application  proposed  to  be  made  by 
the  said  petition  \ifihe  infant  is  tenant  in  tail,  add  :  And  it  is  ordered 
that  the  said  C.  do  make  or  consent  to  such  application  accordingly]. 

If  the  guardian  makes  an  affidavit  in  support  under  0.  10  or  12,  his 
consent  may  be  expressed  therein,  and  no  other  formal  consent  is  necessary : 
and  as  to  dispensing  with  service  of  the  summons  on  the  parent,  &c., 
V.  Seton,  4th  ed.  p.  1480. 

2.  Order  on  Summons  appointing  Guardian  to  Infant  to  he  served 

with  Notice,  or  to  maJce  a  Notification  under  sects.  26,  49 — ■ 
0.  5—10,  12. 

Upon  the  application  &c.  [Form  1,  sup.]  the  Judge  doth  hereby 
appoint  the  said  C.  guardian  of  the  said  infant  B.,  for  the  purpose  of 
being  served  with  notice  requiring  him,  on  behalf  of  the  said  infant, 
within  —  days  from  the  service  thereof,  to  notify  whether  he  assents 
to,  or  dissents  from,  the  application  proposed  to  be  made  by  the  said 
petition,  or  submits  the  said  infant's  rights  or  interests  so  far  as  they 
may  be  afiected  by  such  application  to  be  dealt  with  by  the  Court, 
and  for  the  purpose  of  making  such  a  notification  accordingly. 

If  the  infant  is  tenant  in  tail :  And  it  is  ordered  that  the  said  C.  do 
within  &c.  notify  that  he,  on  behalf  of  the  said  infant  B.,  assents  to,  or 
dissents  from,  the  said  application,  or  submits  the  said  iafant's  rights 
or  interests,  so  far  as  they  may  be  affected  by  such  application,  to  be 
dealt  with  by  the  Court. 

3.  Order  on  Summons  authorizing  Committee  on  behalf  of  Lunatic 

Tenant  in  Tail  to  make  or  consent  to  Application,  or  notify  his 
Assent,  Dissent,  or  Submission — Sect.  49 — 0.  6 — 9. 

Upon  the  application  of  A.  &c.,  the  Petrs  in  this  matter,  and  upon 
hearing  the  solr  for  the  Applicants,  and  for  C.  the  committee  of  B.,  a 
lunatic  (0.  9),  who  is  tenant  in  tail  of  the  estates  mentioned  in  the 
petition  preferred  by  the  said  A.  &c.  [Form  1,  p.  1719],  and  upon 
reading  the  said  petition,  the  order  dated  &c.  made  in  the  matter  of 
the  said  lunatic  by  &c.  (see  0.  11),  whereby  it  appears  that  the  said 
Judges  are  of  opinion  that  it  is  proper  and  consistent  with  a  due 
regard  for  the  interest  of  the  said  lunatic  that  the  said  C.  should  make 
[or  consent  to,  or  dissent  from]  the  application  intended  to  be  made  by 
the  said  petition  [or  submit  his  rights  and  interests  so  far  as  they  may 
be  afiected  by  the  application  proposed  to  be  made  by  the  said 
petition  to  be  dealt  with  by  the  Court],  an  affidavit  of  &c.,  filed  &c. 
[if  so,  and  an  affidavit  of  &c.,  of  service  of  the  summons  on  C,  the 
committee  of  B.  a  lunatic,  who  is  tenant  in  tail  &c.,  v.  sup.]  It 
is  ordered  that  the  said  C.  do  on  behalf  of  the  said  lunatic  B.  make  [or 
consent  to]  such  proposed  application  [or  notify  that  he,  on  behalf  of 
the  said  lunatic  B.,  assents  to,  or  dissents  from,  such  proposed 
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application,  or  submits  his  rights  or  interests  so  far  as  they  may  be 
afiected  by  such  application  to  be  dealt  with  by  the  Court]. 

4.  Order  for  Service  of  Notice  on  Person  of  Unsound  Mind,  or  out 
of  the  Jurisdiction — Sect.  26 — 0.  4. 
Upon  the  application  of  A.  &c.,  the  Petrs  in  this  matter,  and  upon 
reading  an  affidavit  of  &c.,  filed  &c..  It  is  ordered  that  notice  of  the 
application  intended  to  be  made  by  the  petition  preferred  by  &c., 
under  the  provisions  of  the  said  Act,  requiring  B.,  who  is  a  person  of 
unsoimd  mind  {or  who  resides  at  —  out  of  the  jurisdiction  of  this 
Court]  as  by  the  said  affidavit  appears,  within  —  days  after  service 
of  such  notice,  to  notify  whether  he  assents  to,  or  dissents  from,  this 
application,  or  submits  his  rights  or  interests,  so  far  as  they  may  be 
affected  by  such  application,  to  be  dealt  with  by  the  Court,  be  given 
by  delivering  such  notice  together  with  a  copy  of  this  order  [if  of 
unsound  mind,  to  the  said  B.  at  &c.,  and  to  D.,  the  person  under 
whose  care  the  said  B.  is  residing ;  if  out  of  the  jurisdiction,  by 
delivering  such  notice,  together  with  a  copy  of  this  order,  to  the  said 
B.  at  &c.,  or  state  the  particular  mode  in  which  in  each  case  service  is  to 
be  effected.] 

5.  Order  dispensing  with  Service  of  Notice — Sect.  27. 

Upon  motion  &c.  [or  the  application  of]  A.,  the  Petr  in  this  matter, 
and  upon  reading  an  affidavit  of  &c.,  filed  &c.,  and  it  appearing  by  the 
said  affidavit  that  the  concurrence  or  consent  of  B.,  who  is  required  to 
be  served  with  notice  pursuant  to  the  26th  section  of  the  said  Act,  of 
the  application  intended  to  be  made  by  the  petition  preferred  by  the 
said  A.  &c.  under  the  provisions  of  the  said  Act  has  not  been  obtained, 
and  that  the  said  B.  cannot  be  found  [or  that  it  is  uncertain  whether 
he  be  living  or  dead,  or  and  it  appearing  to  the  Court  that  such  notice 
cannot  be  given  by  the  said  B.  without  expense  disproportionate  to 
the  value  of  the  subject-matter  of  such  application],  this  Court  or  the 
Judge  doth  hereby  dispense  with  notice  of  such  application  to  the 
said  B. 

The  effect  of  dispensing  with  notice  under  sect.  27  is  that  the  person  is  to 
be  deemed  to  have  submitted  his  rights  and  interests  to  be  dealt  with  by 
the  Court.  The  mode  of  making  the  application  is  not  pointed  out,  but  it 
seems  that  the  order  may  either  be  made  before  or  at  the  hearing.  In 
Re  Wdbourne,  V.-C.  H.,  17  Jan.  1879,  it  was  made  at  the  hearing  and 
incorporated  in  the  order  vesting  the  powers,  see  Form  1  (I),  inf.  p.  1724. 

6.  Order  for  Leave  to  Appear  after  Advertisement  of  the  Applica- 
tion—Sect. 31—0.  19. 

Upon  motion  &c.  by  counsel  for  B.  of  &c.,  and  upon  hearing 
counsel  for  [or  upon  reading  an  affidavit  of  &c.,  filed  &c.,  of  service  of 
notice  of  the  said  motion  on]  A.  the  Petr  in  this  matter  [enter  any 
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evidence].  This  Court  doth  order  that  the  said  B.  be  at  liberty  to 
appear  and  be  heard  in  opposition  to  [or  support  of]  the  application 
intended  to  be  made  by  the  petition  preferred  unto  this  Court  by  the 
said  A.  on  the  —  day  of  —  under  the  provisions  of  the  said  Act  [add 
terms  as  to  costs  or  otherwise ;  or  if  the  application  is  ex  parte 
subject  to  such  order  as  the  Court  shall  think  fit  to  make  as  to  costs]. 

Where  the  application  is  made  on  notice  the  Court  may  permit  the 
applicant  to  appear  on  such  terms  as  to  costs  or  otherwise,  and  in  such 
manner  as  it  shall  think  fit :  sect.  31 ;  but  if  the  application  is  made  exp., 
the  leave,  if  given,  is  to  be  subject  to  the  direction  of  the  Court  as  to  costs  : 
see  O.  19. 

7.  Order  on  Ex  parte  Summons  for  Examination  of  a  Married 
Womunr— Sects.  50,  51—0.  13,  14. 

Upon  the  application  of  A.  &c.,  the  Petrs  in  this  matter,  and  upon 
reading  the  petition  on  the  —  day  of  — ,  preferred  by  the  said  A.  &c. 
[if  so,  and  an  af&davit  of  &c.],  The  Judge  doth  hereby  appoint  [if 
within  the  jurisdiction,  B.  of  &c.  a  solr  of  the  Supreme  Court,  if  abroad, 
B.  of  &c.  and  C.  of  &c.,  or  either  of  them]  to  examine  (the  Petr)  D. 
the  wife  of  (the  Petr  E.)  touching  her  knowledge  of  the  nature  and 
effect  of  the  application  intended  to  be  made  to  this  Court  by  the 
said  petition,  and  to  ascertain  whether  she  freely  desires  to  make  [or 
consent  to]  such  application. 

Where  the  married  woman  is  resident  abroad,  two  names  at  least  should 
be  inserted  in  the  order  to  guard  against  failure ;  and  see  Seton,  4th  ed. 
p.  1483. 

(ll.)   LEASING  POWERS. 

1.  Order  vesting  Powers  of  granting  Building,  Agricultural  or 
Occupation  Leases. 

(a)  Preliminary  recitals. — ^Upon  the  petition  of  A.  &c.  on  the  —  day 
of  — ,  preferred  &c.,  and  upon  hearing  counsel  for  the  Petrs  [If  so, 
and  for  B.,  C.  and  D.,  the  trustees  of  the  will  &c.,  or  indenture  of 
settlement  dated  &c.  in  the  petition  mentioned ;  name  any  other 
person  appearing  in  support  or  opposition'],  and  upon  reading  the 
said  petition  [an  affidavit  of  &c.,  filed  &c.,  of  service  of  notice  of  this 
application  on  &c. ;  Name  the  trustees  or  other  persons,  if  any,  served 
under  sect.  30  and  not  appearing,  and  of  service  of  notice  of  this 
application  on  &c.  Name  the  persons  served  under  sect.  26,  and  0.  4, 
and  not  appearing,  and  enter  the  evidence  showing  the  title,  and  who  are 
the  persons  interested  under  the  will,  or  settlement,  and  th^  nature,  value, 
and  circumstances  of  the  estate,  and  the  terms  and  conditions  on  which 
leases  thereof  ought  to  he  authorized,  s.  11 ;  and  why,  and  on  what 
grounds,  it  is  proper  and  consistent  with  due  regard  for  the  interests  of  all 
parties  that  the  powers  should  be  exercised,  0.  15,  and  whether  any 
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notification  Jtas  been  received  from  the  persons  to  whom  notice  has  been 
given,  and  the  purport  thereof,  0.  24] ;  An  affidavit  of  the  Petr  A., 
filed  &c.,  whereby  it  appears  that  no  application  to  either  House  of 
Parliament  for  an  Act  to  efEect  the  object  of  the  said  petition  or  a 
similar  object  has  ever  been  made  [if  so,  and  rejected  on  its  merits, 
or  reported  against  by  the  Judges,  0.  17] ; 

(&)  If  advertisements  have  been  directed  to  be  made,  state  the  newspapers 
wherein  they  were  so  directed,  sect.  31 — each  containing  a  notice  of  this 
application,  pursuant  to  the  direction  of  the  Court ; 

(c)  If  a  married  woman  interested  has  been  examined — the  certificate 
of  J.,  who,  by  direction  of  the  Judge  [or  if  so,  by  the  order  dated  &c.] 
was  appointed  to  examine  (the  Petr)  K.,  the  wife  of  L.,  apart  from 
her  said  husband,  touching  her  knowledge  of  the  nature  and  effect  of 
this  application,  whereby  it  appears  he  has  examined  the  said  K. 
apart  from  her  said  husband,  and  is  satisfied  that  she  is  aware  of  the 
nature  and  efEect  of  this  application,  and  freely  desires  to  make  [or 
consent  to]  the  same  ;  the  examination  of  the  said  K. ;  an  affidavit 
of  M.,  filed  &c.,  verifying  the  signatures  of  the  said  K.  and  of  the 
said  J.  to  the  said  examination  and  certificate  respectively ;  sects. 
50,  51,  52 ; 

{d)  If  order  has  been  already  made  dispensing  with  notice  to  any  person 
— the  order,  dated  &c.,  dispensing  with  notice  of  this  application  to 
&c.,  see  sect.  27,  and  0.  24  ; 

(e)  If  an  infant  be  a  party — the  order,  dated  &c.,  appointing  F. 
guardian  of  the  said  infant  E.  [if  so,  who  is  tenant  in  tail  of  the 
settled  estates  in  the  petition  mentioned]  for  the  purpose  of  making, 
or  consenting  to,  this  application,  or  of  being  served  with  notice 
requiring  him  within  —  days  &c.,  on  behalf  of  the  said  infant  to  notify 
whether  he  assents  to  or  dissents  from  this  application,  or  submits  the 
said  infant's  rights  or  interests,  so  far  as  they  may  be  affected  by  this 
application,  to  be  dealt  with  by  the  Court,  and  of  making  such  a 
notification  accordingly ;  if  the  infant  is  tenant  in  tail,  add,  and 
directing  the  said  F.  to  make  a  notification  that  he,  on  behalf  of  the 
said  infant,  assents  &c.,  state  the  alternative  ; 

(/)  If  a  lunatic  tenant  in  tail  be  a  party — directing  the  said  G.,  the 
committee  of  the  lunatic  H.,  who  is  tenant  in  tail  &c.  (as  above)  on 
behalf  of  the  said  lunatic  to  make  [or  consent  to]  this  application  [or 
to  make  a  notification  that  &c.,  state  the  alternative]  ; 

(g)  If  any  persons  consent  at  the  hearing — and  N.  and  0.  &c.,  by 
their  counsel,  consenting  to  this  order  ; 

(h)  If  a  married  woman  be  examined  in  Court  at  the  hearing.  And 
the  Petr  K.  [or  K.  in  the  petition  named],  the  wife  of  L.  being  present 
and  examined  apart  from  her  husband  by  the  Court  touching  her 
knowledge  of  the  nature  and  effect  of  this  application,  and  whether 
she  freely  desires  to  make  [or  consent  to]  such  application,  and 
stating  that  she  freely  desires  to  make,  or  consent  to,  the  same ; 

(t)  If  any  persons  have  submitted,  or  are  to  be  deemed  to  have  submitted. 
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their  rights  dc, — and  the  said  &c.  [name  persons  who  have  submitted] 
having  submitted  [or,  and  the  said  &o.,  name  any  persons  served,  who 
have  not  notified,  or  notice  to  whom  has  been  dispensed  with  by  order, 
being  persons  who  are  to  be  deemed  to  have  submitted]  their  rights 
or  interests,  so  far  as  they  may  be  afiected  by  this  application,  to  be 
dealt  with  by  the  Court. 

(Zc)  Dispensing  with  Notice  at  the  Hearing  under  sect.  30. — And  this 
Court  dispensing  with  notice  of  this  application  to  W.  and  X.,  the 
trustees  &c.  The  like  under  sect.  27  ;  And  it  appearing  by  the  said 
afl&davit  of  &c.  that  the  concurrence  or  consent  of  &c.  [name  the  person 
or  persons']  who  is  or  are  required  to  be  served  with  notice  of  this 
application  pursuant  to  the  26th  section  of  the  said  Act  has  not  been 
obtained,  and  that  the  said  person  or  persons  cannot  be  found,  or 
that  it  is  uncertain  whether  he  or  they  be  living  or  dead,  or  and  it 
appearing  to  the  Court  that  such  notice  cannot  be  given  without 
expense  disproportionate  to  the  value  of  the  subject-matter  of  this 
application,  this  Court  doth  dispense  with  notice  of  this  application 
to  the  said  [names] ;  and  such  person  or  persons  being  therefore  to 
be  deemed  to  have  submitted  his  or  their  rights  or  interests  &c.,  to 
be  dealt  with  by  the  Court ; 

(l)  Directions  vesting  powers. — And  this  Court  being  of  opinion  that 
it  is  proper  and  consistent  with  a  due  regard  for  the  interests  of  all 
parties  entitled  under  the  said  will  of  (fec^  [or  the  said  indenture  of 
settlement,  dated  &o.,]  that  building  [agricultural  or  occupation] 
leases  of  the  hereditaments  described  in  the  [schedule  or  plan  annexed 
to  the]  said  petition,  situate  &c.,  being  (part  of)  the  settled  estates 
devised  by  the  wUl  of  the  said  A.  [or  comprised  in  the  said  indenture 
of  settlement]  should  be  authorized,  subject  as  hereinafter  mentioned, 
and  that  it  is  expedient  that  general  powers  of  granting  such  leases 
[1/  so,  and  of  entering  into  preliminary  contracts  for  that  purpose] 
should  be  vested  in  the  trustees  or  trustee  of  the  said  will  [or  indenture 
of  settlement]  for  the  time  being,  [If  so,  where  concurrence  or  consent 
not  obtained  or  refused,  under  sect.  28,  and  having  regard  to  the 
number  of  persons  who  concur  in  or  consent  to  this  application,  or 
have  submitted  or  are  to  be  deemed  to  have  submitted  their  rights 
or  interests  to  be  dealt  with  by  the  Court,  and  to  the  estates  and 
interests  such  persons  have  or  claim  to  have  in  the  said  estate,  not- 
withstanding the  consent  or  concurrence  of  &c.  [name  the  persons], 
has  not  been  obtained,  or  has  been  refused,]  Order  that  powers  of 
granting  building  [agricultural,  or  occupation]  leases  of  the  said 
hereditaments  in  conformity  with  the  provisions  of  the  said  Act  [if 
so,  and  of  entering  into  preliminary  contracts  for  that  purpose] 
vest  in  B.,  C,  and  D.,  the  trustees  of  the  said  wUl  [or,  of  the  said 
indenture  of  settlement],  and  the  survivors  or  survivor  of  them,  or 
other  the  trustees  or  trustee  for  the  time  being  of  the  said  wiU  [or 
indenture],  and  such  powers  are  to  be  exercised  with  the  consent  of 
the  tenant  for  life,  if  any,  for  the  time  being  in  possession  of  the 
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said  estates,  who  has  attained  the  age  of  twenty-one  years,  or  if  there 
shall  not  be  any  such  tenant  for  life,  then  without  such  consent ;  And 
the  leases  so  to  be  granted  are  to  be  subject  to  the  conditions  required 
to  be  observed  by  the  said  Act  \if  so,  and  in  addition  thereto  are  to 
contain  a  covenant,  or  condition,  or  stipulation,  or  covenants,  con- 
ditions, and  stipulations,  use  the  word  or  words  aj)pUcable  to  the  case,  to 
the  following  efiect,  that  is  to  say  &o.  or  to  the  eSeot  set  forth  in  the 
—  paragraph  of  the  said  petition,  or  in  the  schedule  to  this  order,  or 
such  covenants,  conditions,  and  stipulations,  as  the  Judge  shall 
approve,  and,  only  if  so  specially  oidered,  and  are  to  be  settled  by  the 
Judge ;  sects.  5  and  14,  0.  25]. 

(m)  If  any  person's  rights  are  reserved — sect.  29 — 0.  24. — And  this 
order  is  to  be  subject  to,  and  is  not  to  aSect  the  rights,  estates,  or 
interests  of  &c.  in  the  said  settled  estates. 

(n)  Notice  of  Order. — ^And  it  is  ordered  that  notice  of  this  order  be 
indorsed  on  the  probate  of  the  will  of  the  said  A.  [or  on  the  said 
indenture  of  settlement] ;  [If  the  lands  are  in  a  register  county  or 
district,  and  it  is  so  ordered  ;  And  it  is  ordered  that  a  memorial  of 
this  order  be  registered  in  the  Registry  of  Deeds  for  the  county  or 
district  of  &c. ;  or,  if  so,  and  it  appearing  to  this  Court  that  it  is 
impracticable  or  inexpedient  that  a  notice  of  this  order  should  be 
recorded  as  mentioned  in  sect.  33  of  the  said  Act,  no  such  record  need 
be  made  (0.  23)]. 

(o)  If  so  ordered  as  to  costs. — And  it  is  ordered  that  the  costs  and 
expenses  of  the  Petrs  and  of  all  parties  appearing  of  and  incident  to 
this  application  be  taxed  by  the  taxing  master,  and  be  retained  and 
paid  by  the  said  trustees  out  of  any  fund  for  the  time  being  in  their 
hands  subject  to  the  trusts  of  the  said  will  [or  indenture  of  settle- 
ment] ;  [If  so.  And  be  raised  by  sale  or  mortgage  of  a  suflB.cient  part 
of  the  said  hereditaments  with  the  approbation  of  the  Judge  &c. — 
Usual  directions  for  sale  or  mortgage ;  or,  if  so,  be  paid  by  &c.  out 
of  the  rents  and  profits  of  the  said  hereditaments ;  if  so.  And  it  is 
ordered  that  in  the  meantime  and  until  such  payment  the  said 
hereditaments  stand  charged  with  the  amount  of  the  said  costs 
with  interest  thereon  at  the  rate  of  £4  p.  c.  per  ann.  (sect.  41)]. 

The  recitals  in  this  form  are  equally  applicable  to  orders  for  sale,  and  have 
been  framed  in  compliance  with  the  requirements  of  0.  24,  which  directs 
that  every  order  (under  the  Act)  shall  state,  in  addition  to  the  names  of  the 
Petrs,  the  names  of  the  persons  other  than  the  Petrs  who  concur  or  consent, 
or  to  whom  notice  of  the  application  has  been  given,  or  who  (under  O.  19) 
may  have  obtained  leave  to  be  heard  in  opposition  to  or  in  support  of  the 
appUcation,  and  whether  any  notification  was  received  from  the  persons  to 
whom  notice  has  been  given,  and  if  any  has  been  received  the  purport 
thereof  ;  and  also  the  names  of  the  persons,  if  any,  notice  to  whom  has  been 
dispensed  with,  and  whether  the  order  is  made  subject  to  any  and  what 
rights,  estate,  or  interest  of  any  person  whose  concurrence  or  consent  has 
been  refused,  or  who  shall  not  or  shall  not  be  deemed  to  have  submitted 
his  rights  or  interests  to  be  dealt  with  by  the  Court,  or  whose  rights  or 
interests  ought,  in  the  opinion  of  the  Court,  to  be  excepted, 
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For  the  form  of  notice  to  be  served  on  persons  whose  concurrence  or 
consent  is  required  under  sect.  26  and  0.  4,  see  Orders,  1878,  App.  Form  4, 

And  for  the  form  under  sect.  30  of  noliioe  to  trustees,  see  lb.  Form  12. 
Although  Form  12  does  not  state  when  the  petition  is  appointed  to  be  heard, 
this  should,  it  seems,  be  mentioned  in  the  notice. 

For  form  of  advertisements,  see  75.  Form  13. 

The  words  "  subject  to  the  provisions  and  restrictions  of  the  said  Act," 
which  have  been  frequently  inserted  in  orders  for  vesting  powers  of  leasing 
under  sect.  4  (and  the  corresponding  sect.  5  of  19  &  20  V.  c.  120),  are 
intended  to  Umit  the  jurisdiction  of  the  Court,  which  has  no  power  to  make 
any  order  not  subject  to  these  provisions,  and  should  therefore  not  be  in- 
serted in  the  order,  as  it  must  be  presumed  that  the  Court  has  acted  within 
its  jurisdiction.  The  better  course  is  to  follow  the  language  of  sect.  10,  and 
vest  the  powers  "  in  conformity  with  the  provisions  of  the  Act." 

For  order  sanctioning  on  behaK  of  the  persons  interested  in  one  moiety 
of  the  estate  a  lease  of  the  entirety,  the  persons  interested  in  the  other 
moiety  concurring,  and.the  costs  to  be  a  charge  on  the  settled  moiety,  see 
Re  Moor,  V.-C.  M.,  7  April,  1876,  B.  731. 

For  order  on  petition  of  the  committee  to  discharge  a  former  order  vesting 
powers  of  leasing  in  the  tenant  for  life  in  possession,  who  had  become  lunatic, 
without  prejudice  to  any  leases  already  granted  under  it,  and  vesting  such 
powers  instead  in  the  trustees  of  the  will,  see  Wheeler  v.  Tootell,  V.-C.  M., 
31  July,  1878,  B.  3145. 

For  order  that  trustees  (the  Petrs)  be  at  liberty  to  apply  to  Parliament 
for  an  Act  to  enable  them  to  carry  into  effect  the  testator's  contracts  for 
granting  leases  and  for  sales,  the  Court  being  of  opinion  that  the  provisions 
of  the  Settled  Estates  Act  could  not  safely  be  resorted  to  for  that  purpose, 
see  Cust  v.  Middleton,  3  D.  F.  &  J.  33,  36  ;  and  for  a  declaratory  decree 
that  it  would  be  fit  and  proper,  &c.,  that  an  apphoation  should  be  made  to 
Parliament  to  extend  the  powers  of  leasing  contained  in  the  testator's 
will,  see  Savile  v.  Bruce,  29  Beav.  557,  1861,  A.  694. 

2.  Reservation  of  Rights  of  Class  of  Absent  Persons  on  vesting 

Leasing  Powers — Sect.  29. 

[Recitals,  as  in  Form  1  (a) ,  p.  1722]. — But  this  order  is  to  be  subject 
to,  and  so  as  (is)  not  to  affect,  the  rights  (estates)  and  interests  (if 
any)  of  any  person  or  persons  claiming  under  the  ultimate  limitation 
of  the  said  settled  estates  to  the  right  heirs  of  the  (testator),  other 
than  the  persons  appearing  on  this  application. — See  Re  Shaw,  M.  R., 
15  Dec.  1860,  B.  2553  ;  Re  Legge,  6  W.  R.  20 ;  Re  Parry's  Will,  34 
Beav.  462,  in  which  cases  a  great  number  of  pecuniary  legatees  being 
interested  in  the  estate,  the  order  was  made  subject  to  their  rights, 
without  serving  them. 

3.  Order  vesting  Power  to  grant  Mining  Leases — Sects.  4 — 15. 

Upon  the  petition  &c.  [Recitals  as  in  Form  1  (a),  p.  1722],  and 
this  Court  [if  so,  dispensing  &c.  see  Form  1  (k),  and]  being  of 
opinion  that  it  is  proper  and  consistent  with  a  due  regard  for  the 
interests  of  all  parties  entitled  under  the  said  will  of  &c.  [or  the  said 
indenture  of  settlement,  dated  &c.],  that  leases  of  the  &c.  [mention  the 
earth,  coal,  stone,  or  mineral  to  be  demised]  lying  within,  under,  or  upon 
the  y.  estate  described  in  the  [schedule  or  plan  annexed  to  the]  said 
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petition  being  (part  of)  the  settled  estates  devised  by  the  said  will  [or 
comprised  in  the  said  settlement],  and  situate  &c.,  should  be  authorized, 
subject  as  hereinafter  mentioned,  and  that  it  is  expedient  that  general 
powers  to  grant  such  leases  [if  so,  and  to  enter  into  preliminary  con- 
tracts for  that  purpose]  should  be  vested  in  the  trustees  of  the  said 
will  [or  settlement]  for  the  time  being  [if  so,  and  having  regard  &c., 
Form  1  (I),  p.  1722] ;  Doth  order  that  the  power  to  grant  such  leases  of 
the  said  earth  &c.,  in  conformity  with  the  provisions  of  the  said  Act 
[if  so,  and  to  enter  into  preliminary  contracts  for  that  purpose], 
vest  in  the  said  A.  and  B.  (and  the  survivor  of  them)  and  other  the 
trustee  or  trustees  for  the  time  being  of  the  said  will  [or  settlement], 
such  powers  to  be  exercised  with  the  consent  of  the  tenant  for  life, 
if  any,  &c.  [see  Form  1  (Z),  p.  1722].  But  the  leases  so  to  be  granted 
are  to  be  subject  to  the  conditions  required  to  be  observed  by  the 
said  Act  [if  so,  and  in  addition  thereto  are  to  contain  a  covenant,  or 
condition,  or  stipulation,  or  covenants,  conditions,  and  stipulations, 
Mse  the  word  or  words  applicable  to  tlie  case  to  the  following  efiect,  that 
is  to  say  &c.,  or  to  the  efiect  set  forth  in  the  —  paragraph  of  the  said 
petition,  or  in  the  schedule  to  this  order,  or  such  covenants,  condi- 
tions and  stipulations  as  the  Judge  shall  approve ;  and,  only  if  so 
specially  ordered,  and  are  to  be  settled  by  the  Judge ;  sects.  5,  14, 
0.  25]. 

Money  set  aside  out  of  rents  to  be  paid  to  trustees  and  invested  in  stock, 
sects.  4,  34,  36  ;  And  it  is  ordered  that  all  money  to  be  set  aside  out 
of  the  rents  or  payments  to  be  reserved  on  any  such  leases,  as  directed 
by  the  said  Act,  be  paid  to  the  said  &c.  [name  the  trustees']  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  said  will  [or  settle- 
ment] [If  so,  or  to  the  persons  hereby  appointed  or  directed  to  be 
appointed,  for  the  purpose  of  receiving  such  money] ;  And  until 
such  money  can  be  applied  to  one  or  more  of  the  purposes  mentioned 
in  the  said  Act,  it  is  ordered  that  the  same  be  from  time  to  time 
invested  by  such  trustees  or  trustee  in  some  or  one  of  the  investments 
in  which  cash  under  the  control  of  the  Court  is  authorized  to  be 
invested  [or,  if  so  ordered,  in  Consols  &c.,  specify  the  particular  invest- 
ment, if  any,  directed]  in  their  or  his  names  or  name. 

If  paid  into  Court  and  invested,  sect.  34. — And  it  is  ordered  that  all 
sums  of  money  to  be  set  aside  &c.  [see  above],  be  from  time  to  time 
within  &c.,  after  &c.,  lodged  in  Court  as  directed  in  the  lodgment 
part  of  the  schedule  hereto  by  the  said  [name  trustees]  or  other  the 
trustees  &c.  [see  above]. 

Payment  of  Income,  sect.  36. — And  it  is  ordered  that  the  interest 
and  dividends  as  they  accrue  due  during  the  life  of  the  Petr  A.  [the 
person  who  would  have  been  entitled  to  the  rents  and  profits]  on  such 
investments  be  paid  to  the  said  Petr  A.  until  further  order.  For  direc- 
tions for  the  indorsement  of  the  order  and  as  to  costs,  see  Form  1  (w) 
and  (o),  p.  1722.  [If funds  paid  into  Court  add.  And  it  is  ordered  that 
the  funds  to  be  lodged  be  dealt  with  as  directed  in  the  Schedule  hereto.] 

VOL.   II.  5  s 
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Lodgment  and  Payment  Schedule. 

In  the  High  Court  of  Justice,  ' 

Chancery  Division.  Date  of  Order  — ,  19 — . 

Ex  parte  A.  B. 
Ledger  Credit.    Ex  farte  the  Petr  A.  B.  In  re  the  Settled  Estates  Act, 
1877. 
Money  set  aside  out  of  the  rents  reserved  on  the 
leases  of  the  Settled  Estates,  &c. 

I. — Lodgment. 


Particulars  of  Funds  to  be 

lodged  to  the  Account  of  the 

Paymaster-General. 

Person  to  make  the 
Lodgment. 

Amounts. 

Money. 

Securities. 

Cash  to  be  set  aside  out  of  rents 
or   payments  in  this  order 
mentioned. 

[Insert  names  of  Trus- 
tees.] 

£    s.     d. 

£    o.     d. 

II. — Payment. 
Funds  to  be  dealt  with.     Funds  to  be  lodged  as  above. 


Particulars  of  Payments,  Transfers, 

or  other  operations  to  be  carried 

out  by  the  Paymaster. 

Payees,  Transferees,  or 

Titles  of  separate 

Accounts. 

Amounts. 

Money. 

Securities. 

Invest  in  Consols 

Pay  interest  as  it  accrues  during 

lite  of  payee  on  Consols  to 

be  purchased 

Petr.  A.  B. 

£    c.     d. 

£    s.    d. 

4.  Direction  to  Appoint  Trustees  to  exercise  Leasing  Powers,  or 
receive  Rents  Reserved — Sects.  13,  34. 

In  addition  to  the  evidence  mentioned  in  Form  1,  enter — The  exhibits 
marked  X.  and  Y.,  being  the  consents  in  writing  of  M.  and  N.  to  act  as 
trustees,  for  the  purpose  of  exercising  the  power  of  leasing  [or 
receiving  the  money,  to  be  set  aside  out  of  the  rents  or  payments  to  be 
reserved  on  the  leases  to  be  granted  as  hereinafter  mentioned],  an 
afi&davit  of  — ,  filed  &c.,  verifyiag  the  signatures  of  the  said  M.  and 
N.  to  the  said  exhibits ;  an  affidavit  of  —  and  an  affidavit  of  — , 
filed  &c.,  as  to  the  fitness  of  the  said  proposed  new  trustees. — Direc- 
tions as  in  Forms  1,  3,  pp.  1722 — 1726  ;  And  this  Court  doth  hereby 
appoint  the  said  M.  and  N.  trustees  for  the  purpose  of  exercising  such 
powers  of  leasing  \or  receiving  the  money  to  be  set  aside  out  of  the 
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rents  or  payments  to  be  reserved  on  the  leases  to  be  granted  as  afore- 
said], and  any  of  the  persons  interested  in  the  said  hereditaments,  or 
the  trustees  or  trustee  for  the  time  being,  are  to  be  at  liberty  from 
time  to  time  to  apply  in  Chambers  for  the  appointment  of  a  new 
trustee  or  new  trustees  as  there  shall  be  occasion. 

5.  Order  approving  preliminary  Contract  for  Building  Leases  and 

vesting  Powers. 

Upon  the  petition  of  &c.  [Form  1  (a),  p.  1722],  And  this  Court  [if  so, 
dispensing  with  &c.,  Form  1  (k),  and]  being  of  opinion  that  it  is 
proper  and  consistent  with  a  due  regard  for  the  interests  of  all  parties 
entitled  under  the  will  of  &c.,  that  building  leases  of  the  land  situate 
&c.,  should  be  authorized,  and  that  the  agreement  dated  &c.,  is  a 
proper  preliminary  contract  for  granting  such  leases  [if  so,  and 
having  regard  &c.,  Form  1  (I)],  Order  that  the  same  be  carried  into 
effect ;  And  it  is  ordered  that  general  powers  of  granting  building 
leases  of  the  said  land  in  conformity  with  the  provisions  of  the  said 
agreement  and  of  the  above-mentioned  Act,  vest  in  the  Petrs 
(trustees). — Costs  and  expenses  to  be  taxed  and  paid  and  retained  by 
the  trustees  out  of  the  trust  funds  in  their  hands,  representing 
purchase-moneys  of  part  of  the  estate  settled  by  the  same  will  on 
the  same  limitations. — Re  Warner's  Will,  M.  R.,  9  March,  1878,  B. 
492. 

For  like  order  approving  of  a  particular  lease,  and  vesting  in  the  trustees 
general  powers  of  granting  occupation  leases,  and  of  making  preliminary 
contracts  to  grant  such  leases  in  conformity  with  the  Act,  such  powers  to 
be  exercised  with  the  consent  of  any  tenant  for  hfe  for  the  time  being  in 
possession  who  has  attained  twenty-one,  see  Be  Robarts,  V.-C.  H.,26  July, 
1878,  B.  1517. 

For  order  vesting  in  the  trustees  powers  of  granting  building  leases  for 
any  term  not  exceeding  ninety-nine  years,  and  the  costs  of  the  application 
to  be  raised  by  sale  or  mortgage  of  the  estate,  see  Re  Harrison,  V.-C.  W., 
9  April,  1872,  A.  1354. 

6.  Contract  for  a  Particular  Lease  approved — Sects.  5,  10,  12 — 

0.  25. 

And  this  Court  being  of  opinion  that  it  is  proper  and  consistent 
{Form  1  {I),  p.  1722]  &c.,  that  the  contract  for  a  lease  dated  &c.,  in  the 
petition  mentioned  should  be  carried  into  effect  subject  as  hereinafter 
mentioned  ;  Doth  order  that  the  said  contract  be  carried  into  efiect 
accordingly.  But  the  lease  to  be  granted  in  pursuance  of  such  con- 
tract is  to  be  subject  to  the  conditions  required  to  be  observed  by 
the  said  Act  [if  so,  and  in  addition  thereto  is  to  contain  a  covenant, 
or  condition,  or  stipulation,  or  covenants,  conditions,  and  stipula- 
tions, use  the  word  or  words  applicable  to  the  case,  to  the  following 
efiect,  that  is  to  say  &c.  or  to  the  efiect  set  forth  in  the  —  paragraph 
of  the  said  petition,  or  in  the  schedule  to  this  order,  or  such  covenants. 
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conditions,  and  stipulations  as  the  Judge  shall  approve,  and  if  so 
specially  ordered,  is  to  be  settled  by  the  Judge] ;  And  it  is  ordered 
that  the  Petrs  A.  and  B.  do  execute  such  lease  as  the  lessors. 

For  order  approving  of  agreements  for  granting  mining  leases,  and 
directions  that  they  be  settled  by  the  Judge  in  the  terms  above,  with 
directions  as  to  the  applications  of  the  rent  reserved,  see  Be  Bolton  Estates, 
V.-C.  W.,  22  April,  1872,  A.  1203. 

For  order  approving  of  an  agreement  for  a  lease  of  land,  with  liberty  to 
dig  and  get  brick-earth,  but  varied  by  inserting  a  covenant  by  the  lessee 
not  to  occasion  a,  nuisance  to  the  owners  and  occupiers  of  neighbouring 
lands,  and  a  covenant  to  indemnify  the  trustees  against  all  actions,  claims, 
and  demands  in  respect  of  any  nuisance,  see  Wheeler  v.  Tootel,  V.-C.  M., 
31  July,  1878,  B.  3145. 

7.  Order  varied  by  omitting  the  Direction  for  Settlement  of 
the  Leases  in  Chambers — Sect.  15. 

Upon  motion  &c.,  This  Court  doth,  pursuant  to  the  15th  section 
of  the  Settled  Estates  Act,  1877,  order  that  notwithstanding  the  said 
order  dated  &c.,  the  Petrs,  and  in  future  the  trustees  for  the  time 
being  of  the  indenture  of  settlement  dated  &c.  in  the  said  order 
mentioned,  be  at  liberty  to  exercise  the  general  powers  of  leasing 
vested  in  them  by  the  said  order  without  such  leases  being  settled 
by  the  Judge. 

In  Re  Hoyle's  Trust,  L.  C,  12  W.  R.  1125,  an  order  containing  a  direction 
that  all  leases  thereby  authorized  should  be  granted  with  the  approbation 
of  the  Judge  in  Chambers  was,  after  the  passing  of  27  &  28  V.  c.  45,  amended 
by  substituting  for  the  above  direction  a  statement  that  this  condition  was 
not  to  be  inserted ;  and  see  Re  Darning,  14  W.  R.  125. 


8.  New  Lease  to  be  granted  on  Surrender  of  the  old  Lease,  on  Terms 
and  Conditions  set  forth  in  the  Petition. 

Upon  petition  &c.  [Form  1  (a),  p.  1722] ;  And  this  Court  being 
of  opinion  that  it  is  proper  and  consistent  &c.  [Form  1  (t)],  that  a 
lease  should  be  authorized  of  the  hereditaments  in  the  petition 
mentioned,  being  part  of  the  settled  estates  subject  to  the  trusts 
of  the  said  settlement  upon  the  terms  and  conditions  set  forth  in 
the  —  paragraph  of  the  said  petition  [if  so,  and  having  regard  &c.. 
Form  1  (I)]  ;  Doth  order  that,  upon  a  proper  surrender  of  the  lease 
dated  &c.,  being  executed  by  the  Petrs  A.  and  B.  (lessees),  to  the 
Petrs  T.  and  F.  as  trustees  of  the  said  settlements,  power  be  vested 
in  the  said  T.  and  F.  with  the  consent  of  the  Petrs  M.  and  N 
(beneficiaries)  to  grant  a  new  lease  of  the  said  hereditaments  to  the 
Petr  A.  for  the  term  of  —  years  from  the  —  day  of  — ,  at  the  yearly 
rent  of  £ — ;  but  such  lease  is  in  addition  to  the  conditions  in  the 
said  Act  contained  to  contain  a  covenant  by  the  Petr  A.  to  expend 
the  sum  of  £ —  at  the  least  upon  permanent  improvements,  and  all 
other  proper  covenants  and  conditions. — Costs  of  all  parties  to  be 
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taxed  and  raised  by  mortgage  of  the  property  remaining  subject  to 
the  trusts.— See  Re  Monteith,  V.-C.  B.,  5  Feb.  1876,  B.  231. 

For  order  vesting  powers  to  grant  a  particular  lease,  and  authorizing  a 
lease  of  coals,  &c.,  under  the  Settled  Estates  Act,  and  also  under  the 
1  W.  IV.  0.  65,  s.  17,  one-sixth  of  the  estate  being  settled,  and  the  other 
five-sixths  being  vested  in  infants  in  fee,  see  Be  Edwards,  V.-C.  M.,  18  May 
1877,  A.  1645. 

(ill.)   SALES   AND  EE-INVESTMENTS. 

1.  Order  for  Sale  of  Estates — Sect.  16. 

Upon  the  petition  &c.  [for  the  necessary  preliminary  recitals,  see 
Form  1  (a),  p.  1722],  And  this  Court  being  of  opinion  that  it  is  proper 
and  consistent  &c.  [Form  1  (I)],  that  a  sale  should  be  authori2;ed 
of  the  Y,  estate  situate  &c.,  in  the  county  of  — ,  being  (part  of)  the 
settled  estates  devised  by  the  said  will  [or  subject  to  the  trusts  of  the 
said  indenture  of  settlement,  or  of  the  timber  mentioned  and  described 
in  the  valuation  marked  X,  referred  to  in  the  affidavit  of  B.,  an(J 
growing  on  &c.  (part  of)  the  settled  estates  devised  by  &c.,  or  subject 
&c.,  as  above],  doth  order  that  the  said  estate  [or  timber]  be  sold 
accordingly,  with  the  approbation  of  the  Judge.  [If  subject  to 
incumbrances  direct  sale  subject  or  free  by  consent,  see  sect.  54.] 

Payment  into  Court,  sect.  34. — And  it  is  ordered  that  the  money  to 
arise  by  such  sale  [if  subject  to  incumbrances,  be  applied  &c.,  see  p. 
1348,  and  in  the  meantime]  be  paid  into  Court  &c.  to  the  credit  of 
Exj).  [Name  the  Petrs],  in  the  matter  of  the  Settled  Estates  Act, 
1877,  "  Proceeds  of  sale  of  the  settled  estates  of  &c.,"  [if  so  ordered, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  in  Chambers  for 
the  application  of  the  purchase-money  when  so  paid  in  ;  or  if  any 
question  remains  to  be  decided,  and  the  petition  prays  distribution  of 
the  proceeds.  And  the  consideration  of  the  rest  of  the  said  petition 
is  adjourned]. 

Payment  to  Trustees  and  Investment,  sects.  34,  35. — And  it  is  ordered 
that  the  money  to  arise  by  such  sale  be  paid  to  M.  and  N.,  the  trustees 
of  the  said  will  [or  indenture  of  settlement] ;  and  it  is  ordered  that 
the  said  trustees  do  apply  the  same  to  some  one  or  more  of  the 
purposes  mentioned  in  the  34th  section  of  the  said  Act  without  any 
application  to  the  Court.  [If  new  trustees  to  be  appointed,  see  Form  2, 
p.  1732.] 

Interim  Investment,  sect.  36. — ^And  it  is  ordered  that  until  the  said 
money  can  be  so  applied,  the  said  trustees  do  from  time  to  time 
invest  the  same,  or  the  unapplied  portion  thereof  for  the  time  being, 
in  some  or  one  of  the  investments  in  which  cash  under  the  control 
of  the  Court  is  authorized  to  be  invested,  [or,  if  so  ordered,  in  Consols, 
&c.,  or,  specify  the  particular  mode  of  investment  directed]  in  their  own 
names,  and  receive  the  interest  thereof  and  pay  the  same  to  &c. 
(i.e.,  the  person  who  would  have  been  entitled  to  the  rents  of  the  estate) 
[or  apply  the  same  upon  the  same  trusts,  and  subject  to  the  same 
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powers  and  provisions  in  all  respects  as  are  contained  in  the  said 
will  or  settlement  concerning  the  rents  and  profits  of  the  said  estate 
hereby  directed  to  be  sold]. 

Conveyance,  sect.  22.— And  it  is  ordered  that  —  &c.,  do  execute 
the  deed  or  deeds  of  conveyance  of  the  said  estate  to  the  purchaser, 
or  respective  purchasers  thereof  on  such  sale  being  efiected ;  such 
deeds,  &c.  to  be  settled  by  the  Judge. 

Notice  of  Order. — And  it  is  ordered  that  notice  of  this  order  be 
indorsed  upon  the  probate  of  the  will  of  the  said  &c.  \pr  the  said 
indenture  of  settlement]. 

If  the  lands  are  in  a  registered  county  &c..  And  it  is  ordered  that  a 
memorial  of  this  order  be  registered  in  the  Registry  of  Deeds  for  the 
county  or  district  of  — .  [If  notice  he  dispensed  with,  see  Form  1  (n), 
p.  1722.] 

Costs  when  proceeds  made  payable  to  trustees,  sect.  41. — And  it  is 
ordered  that  the  said  trustees  be  at  liberty  out  of  the  money  to  arise 
by  such  sale,  to  pay  the  costs  and  expenses  of  all  parties  appearing 
of  and  incident  to  this  application  to  be  taxed  by  the  taxing  master. 
[And  see  Form  1  (o).] 

If  any  question  remains  to  be  decided,  and  the  petition  prays  for  distri- 
bution of  the  proceeds  of  the  sale,  and  the  purchase-money  is  directed  to  be 
paid  into  Court,  the  further  consideration  of  the  petition  should  be 
adjourned ;  or  leave  may  be  given  to  apply  for  distribution  in  Chambers  so 
as  to  avoid  a  second  petition. 

For  direction  that  the  order  for  sale  be  registered  in  the  Registry  of 
Deeds  for  Middlesex,  see  Re  Thompson,  V.-C.  W.,  11  Dec.  1858,  B.  416. 

For  an  order  approving  contracts  for  sale  of  part,  and  for  sale  in  Court  of 
the  rest  of  the  settled  estate,  and  the  trustees  to  receive  and  apply  the 
purchase-moneys  under  sect.  34,  and  in  the  meanwhile  invest  them  in 
Consols,  first  paying  the  costs  thereout,  see  Be  Kirby,  V.-C.  M.,  21  June, 
1878,  A.  1353. 

For  order  for  sale  of  freehold  and  copyhold  estates,  and  trustees  to  receive 
and  apply  the  proceeds  under  sect.  34,  and  meanwhile  invest  in  some  one  or 
more  of  the  investments  in  which  cash  under  the  control  of  the  Court  can  be 
invested,  the  costs  to  be  paid  out  of  the  proceeds,  see  Be  Anstey,  V.-C.  M., 
21  June,  1878,  A.  1181. 

For  order  for  sale,  subject  to  incumbrances,  with  the  usual  inquiries  and 
directions  in  such  case,  and  the  purchase-money  to  be  paid  into  Court,  see 
Re  Fane,  V.-C.  M.,  7  May,  1875,  A.  765. 

For  order  for  sale — and  the  proceeds  to  be  applied  first  in  paying  off  the 
mortgagees  on  the  estate,  they  appearing  as  respondents  and  consenting  to 
the  sale— see  Be  Crake,  V.-C.  M.,  28  Feb.  1877,  A.  339. 

For  order  on  motion  varying  the  order  for  sale,  by  directing  that  the 
proceeds  be  paid  into  Court  instead  of  to  the  trustees  of  the  wdl,  see  Be 
Pollard,  V.-C.  M.,  18  June,  1878,  B.  2248. 

2.  Direction  to  appoint  Trustees  for  the  Purpose  of  receiving  the 
Proceeds  of  Sale. 

[Upon  evidence  of  consent  and  fitness.  Form  i,  p.  1728]. — Direction 
for  application  of  proceeds.  And  this  Court  doth  hereby  appoint  the 
said  M.  and  N.  trustees  for  the  purpose  of  receiving  the  money  to 
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arise  by  the  sale  hereby  directed.  And  any  of  the  persons  interested 
in  the  money  to  arise  by  such  sale  are  to  be  at  liberty  from  time  to 
time  to  apply  at  Chambers  for  the  appointment  of  a  new  trustee  or 
new  trustees  as  there  shall  be  occasion. 


3.  Minerals  excepted  from  Sale — Sects.  16,  19. 

This  Court  being  of  opinion  [Form  1  {I),  p.  1722],  doth  order  that 
the  said  estate,  except  &c.  [Mention  the  earth,  stone,  coal,  or  mineral 
to  be  excepted],  lying  within,  under,  or  upon  the  said  estate,  be  sold 
with  the  approbation  of  the  Judge  &c.  [Form  1,  p.  1731]. 

4.  Minerals  to  be  sold  separately  from  the  Surface — Sects.  16,  19. 

Recital  of  the  former  order  approving  of  the  agreement  for  the 
purchase  of  the  thick  seam  of  coal,  and  directing  it  to  be  effected  by 
a  lease  for  ten  years,  and  payment  of  the  consideration  money  into 
Court  without  reserving  any  rent,  and  the  certificate  of  lodgment 
in  Court  of  the  purchase-money. — "  Order  that,  notwithstanding 
the  said  order  dated  &c.,  the  agreement  in  the  said  order  mentioned 
entered  into  by  the  V.  Co.  by  B.  to  purchase  the  measure  of  thick 
coal  in  the  said  agreement  mentioned,  for  the  sum  of  £600  per  acre, 
be  carried  into  effect,  by  a  grant  of  the  said  measure  of  thick  coal  to 
B.  &c.,  with  a  proper  provision  to  limit  the  time  within  which  the 
minerals  are  to  be  gotten  to  ten  years  from  the  date  of  the  grant ; 
and  such  deed  of  grant  is  to  be  settled  by  the  Judge." — Usual  direc- 
tions, see  Re  Mallin,  V.-C.  S.,  8  May,  1861,  B.  1081,  3  Gif.  126. 

5.  Sale  of  Minerals  apart  from  the  Surface. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  &c. 
[Form  1  {}),  p.  1722],  that  a  sale  should  be  authorized  of  the  beds  of 
coal  under  the  closes  of  land  at  C.  &c.  in  the  petition  mentioned,  and 
of  the  ironstone  and  other  minerals  under  the  said  land,  and  that 
the  contract  for  sale  of  the  said  beds  of  coal  to  the  B.  Co.  in  the 
petition  mentioned  is  a  fit  and  proper  contract  for  such  sale,  doth 
order  the  said  contract  be  carried  into  effect ;  and  it  is  ordered  that 
the  Petrs  H.  &c.  or  others  the  trustees  &c.  of  the  said  wUl  be  at 
liberty  to  execute  a  proper  conveyance  of  the  said  coal,  to  be  settled 
by  the  Judge,  and  to  sell  the  ironstone  and  other  minerals  under 
the  said  land  at  C.  with  the  approbation  of  the  Judge,  and  to  receive 
the  money  payable  under  the  said  contract,  and  the  money  to  arise 
by  the  sale  of  the  said  ironstone  and  other  minerals,  and  apply  the 
same  to  some  one  or  more  of  the  purposes  mentioned  in  the  said 
Act,  without  any  application  to  the  Court. — Probate  to  be  indorsed. 
—Re  Milward,  7  March,  1868,  B.  790,  6  Eq.  248. 
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6.  Sale  of  Shares  included  in  Settlements  and  Sub-Settlements, 
either  separately,  or  with  Shares  not  settled,  and  with  or  without 
Minerals — Sects.  16,  19. 

This  Court  being  of  opinion  that  it  is  proper,  and  consistent 
with  a  due  regard  to  the  interest  of  all  parties  entitled  respectively 
under  the  indentures  of  settlement,  dated  respectively  &c.,  and  the 
sub-settlements  dated  &c.,  in  the  petition  severally  mentioned,  that 
a  sale  should  be  authorized  of  the  respective  shares  of  the  farms, 
cottages,  mines,  chief  rents,  and  other  hereditaments  devised  by  the 
will  of  the  said  B.  deceased,  and  comprised  in  or  subject  to  the  trusts 
of  the  settlements  dated  &c.,  and  the  said  sub-settlements  dated  &c., 
or  any  of  them  respectively,  doth  order  that  the  same  be  accordingly 
sold  with  the  approbation  of  the  Judge,  with  or  without  an  exception 
of  all  or  any  of  the  minerals  under  the  same,  and  with  or  without  a 
reservation  of  any  rights  and  privileges  of  or  incident  to  the  working, 
selling,  and  carrying  away  of  such  minerals  as  the  Judge  may  direct, 
either  separately  or  together  with  the  share  of  D.  in  the  petition 
named,  and  the  share  of  Harriet  B.  devised  by  her  will  to  the  Petr  C. 
in  trust  for  sale  as  in  the  petition  mentioned  ;  And  it  is  ordered  that 
the  purchase-money  or  proportion  of  the  purchase-money  payable 
in  respect  of  the  share  of  the  Petr  Maria  B.  be  paid  io  the  trustees 
for  the  time  being  of  the  said  indenture  of  settlement  dated  &c. ; 
And  it  is  ordered  that  the  purchase-money  or  proportion  of  the  pur- 
chase-money payable  for  the  share  of  the  Petr  Henrietta  C.  be  paid 
to  the  Petrs  by  Gr.  C,  and  T.  C,  or  others  the  trustees  for  the  time 
being  of  the  said  indenture  of  settlement  dated  &c. ;  such  purchase- 
moneys  or  proportions  thereof  respectively  to  be  applied  by  the  said 
trustees  respectively  to  some  one  or  more  of  [Form  1,  p.  1731]. — 
And  it  is  ordered  that  until  &c.  [Form  1,  p.  1731]. — Tax  costs  and 
expenses — •"  And  it  is  ordered  that  one  moiety  be  paid  out  of  the 
proportion  of  the  purchase-money  payable  for  the  share  of  the  Petr 
Maria  B.  and  the  other  moiety  thereof  out  of  the  proportion  of  the 
purchase-money  payable  for  the  share  of  the  Petr  Henrietta  C." — 
Notice  of  order  to  be  indorsed  on  the  settlements,  and  also  on  the 
sub-settlements.— ^e  Barrow,  V.-C.  M.,  15  Dec.  1871,  A.  3165. 

For  order  thatf  our-fifthsof  the  estate  comprised  in  the  original  settlement, 
and  the  one-fifth  comprised  in  a  subsequent  settlement,  be  sold  together, 
and  the  trustees  of  the  latter  settlement  to  exercise  the  power  of  sale 
comprised  therein,  see  Re  Thompson,  V.-C.  W.,  11  Dec.  1858,  B.  416. 

For  order  for  sale  of  settled  estate,  with  estates  interspersed  therewith, 
of  which  the  Petr  (the  tenant  for  life  under  the  settlement)  was  seised  in 
fee,  she  consenting  thereto:  Re  Thornborrow,  V.-C.  M.,  16  Feb.  1877, 
B.  405. 

7.  Saving  Interests  of  Persons  not  served — Sect.  29. 
This  Court  being  of  opinion  [Form  1  (Z),  p.  1722]  that  a  sale  should 
be  authorized  of  the  above-mentioned  hereditaments  &c. ;  but  subject 
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to  and  so  as  not  to  afiect  the  rights,  estates,  and  interests,  if  any,  of 
the  legal  pers.  represves  of  &c.,  deceased,  doth  order  that  (subject  as 
aforesaid)  the  said  hereditaments  be  sold  &c.— See  Re  Summer, 
V.-C.  M.,  18  Feb.  1870,  B.  385. 


8.  Contract  for  Sale  approved,  and  to  be  carried  into  effect. 

"  And  this  Court  being  of  opinion  [Form  1  (I),  p.  1722]  that  a  sale 
should  be  authorized  of  the  hereditaments  in  the  said  contract  dated 
&c.,  mentioned,  being  the  settled  estates  comprised  in  the  said 
settlement,  and  that  the  said  contract  is  a  proper  contract  for  that 
purpose,  doth  order  that  the  said  contract  be  carried  into  effect." — 
Trustees  appointed  to  receive  purchase-money  [Form  2,  p.  1732]  ; 
"  And  it  is  ordered  that  the  said  purchase-money  be  received  by  the 
said  new  trustees  to  be  applied  by  them  (subject  to  the  payment  of 
costs  hereinafter  directed)  to  some  one  or  more  of  the  purposes 
[Form  1,  p.  1731],  without  any  application  &c.,  and  it  is  ordered  that 
until  &c.  [Form  1,  p.  1731). — Trustees  to  execute  the  conveyance." — 
"  And  it  is  ordered  that  the  said  trustees  be  at  liberty  to  pay  and 
retain  out  of  the  purchase-money  the  costs  and  expenses  of  the  Petrs 
of  and  incident  to  this  application,  to  be  taxed,"  &c. — Notice  of  order 
to  be  indorsed  on  the  settlement. — Re  Buckeridge,  V.-C.  H.,  23  July, 
1876,  A.  1485  ;  Re  Lygon,  V.-C.  M.,  21  Jan.  1876,  B.  193  ;  Re  Gunter, 
V.-C.  W.,  13  Jan.  1866,  A.  104. 

For  like  order,  and  for  payment  of  the  purchase-money  to  the  existing 
trustees,  and  the  expenses  of  enfranchising  copyholds  subject  to  the  same 
trusts,  and  costs  of  appointing  new  trustees  to  be  paid  out  of  the  proceeds, 
see  Se  Ouillaume,  V.-C.  M.,  20  July,  1876,  A.  1287. 

For  order  authorizing  a  sale  by  contract,  and  an  agreement  for  a  lease  of 
lands  subject  to  the  settlement,  and  vesting  powers  of  granting  building 
leases,  and  of  laying  out  streets  and  roads,  see  Be  Robins,  V.-C.  H.,  14  July, 
1878,  B.  1355. 


9.  Inquiry  whether  Sale  of  Timber  proper,  and  if  so.  Leave  to  apply 
in  Chambers  for  such  Sale. 

Order  that  the  following,  &c.,  1.  An  inquiry  whether,  with  a  due 
regard  to  the  interests  of  all  parties  entitled  under  the  will  of  the 
testatrix  N.  it  is  fit  and  proper,  and  for  the  benefit  of  the  persons 
interested  in  the  settled  estate  of  the  testatrix,  to  cut  down  and  sell 
the  timber  (not  being  ornamental),  now  growing  upon  such  estate 
or  any  part  thereof  ;  and  if  upon  such  inquiry  it  shall  appear  fit  and 
proper,  then  the  Petrs  are  to  be  at  liberty  to  apply  in  Chambers  for" 
the  sale  of  such  timber,  and  for  the  application  of  the  money  arising 
by  the  sale  thereof,  and  also  for  the  costs  of  this  application  and 
relating  thereto. — Notice  of  order  to  be  indorsed  on  the  probate. — 
See  Re  Newman,  M.  E.,  23  Jan.  1869,  B.  224  ;  and  see  S.  C,  9  Ch. 
681,  as  to  re-investing  the  proceeds  of  the  sale  in  buildings. 
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10.  Interim  Investment  on  Mortgage. 

"  This  Court  being  of  opinion  that  it  is  fit  and  proper  that  the 
sum  of  £ —  to  be  raised  as  hereinafter  mentioned  should  be  advanced 
to  S.  in  the  petition  named,  on  the  security  by  way  of  mortgage  of 
the  hereditaments  situate  at  B.  in  the  county  of  —  &c.,  provided 
that  a  good  title  can  be  made  thereto,  and  that  there  is  no  prior 
charge  or  incumbrance  upon  the  said  hereditaments,  doth  order  that 
the  following  &c.,  1.  An  inquiry  whether  a  good  title  can  be  made 
to  the  said  hereditaments,  and  whether  there  is  any  existing  charge 
or  incumbrance  thereon ;  and  in  case  it  shall  appear  that  a  good 
title  can  be  made  thereto,  and  that  there  is  no  existing  charge  or 
incumbrance  thereon,  it  is  ordered  that  a  proper  mortgage  thereof 
to  the  Petrs  be  settled  by  the  Judge  ;  And  it  is  ordered  that  upon  the 
execution  of  such  mortgage  by  such  parties  thereto  as  the  Judge 
shall  direct,  being  certified,  &c. ;  " — Usual  directions  for  raising  the 
amount  out  of  the  funds  in  Court,  and  payment  thereof  to  the 
mortgagor ;  and  for  raising  thereout  any  costs  not  payable  by  the 
raortga.gov.— Reading  v.  Hamilton,  M.  R.,  20  April,  1872,  B.  1084  ; 
1872,  W.  N.  91. 


11.  Order  approving  Agreements  for  Sale  of  Lands,  and  Purchase 
of  Ground  Rents — Inquiry  as  to  Title — Set-off  of  Purchase- 
Moneys — Mutual  Conveyances. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  &c. 
[Form  1  (Z),  p.  1722],  that  a  sale  should  be  authorized  of  the  lands  and 
hereditaments  comprised  in  the  first-mentioned  agreement  dated  &c., 
made  between  the  Petrs,  the  trustees  of  the  testator's  wiU,  of  the  one 
part,  and  A.  {the  purchaser)  of  the  other  part,  for  the  sale  of  the  said 
lands  and  hereditaments  at  the  price  of  £5460,  and  that  the  said 
agreement  is  a  proper  agreement  for  that  purpose,  doth  order  that 
the  said  agreement  be  carried  into  efiect  accordingly ;  And  this 
Court  being  of  opinion  that  the  purchase  of  the  several  chief  or  ground 
rents  specified  or  referred  to  in  the  schedule  to  the  secondly  men- 
tioned agreement  dated  &c.,  and  made  between  the  said  A.  of  the 
one  part  and  the  Petrs,  the  trustees  of  the  testator's  wiU,  of  the  other 
part,  is  a  fit  and  proper  purchase  wherein  to  invest  the  said  sum  of 
£5460,  doth  order  that  the  following,  &o.,  1.  An  inquiry  whether 
a  good  title  can  be  made  to  the  said  several  chief  or  ground 
rents,  or  any  or  them  ;  And  in  case  a  good  title  can  be  made  thereto, 
or  any  part  thereof,  it  is  ordered  that  a  proper  conveyance  of  the 
several  chief  or  ground  rents,  or  such  of  them  to  which  a  good  title 
shall  be  shown,  be  settled  by  the  Judge  ;  And  it  is  ordered  that  the 
purchase-money  thereof  be  set  ofi  against  the  said  sum  of  £5460,  the 
purchase-money  for  the  said  lands  and  hereditaments,  and  the 
balance,  if  any,  be  certified  ;  And  the  said  A.  by  his  counsel  declaring 
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himself  content  with  the  title  to  the  lands  and  hereditaments  pur- 
chased by  him,  It  is  ordered  that  the  said  A.  do  within  &c.  after  the 
date  of  the  Master's  certificate  lodge  such  balance,  if  any,  in  Court 
as  directed  in  the  schedule  hereto. — "  And  it  is  ordered  that  upon 
lodgment  of  such  balance  (if  any)  in  Court,  or  upon  it  being  certified 
that  a  good  title  has  been  made  to  all  the  said  chief  or  ground  rents, 
all  proper  parties  do  join  in  and  execute  the  conveyance  when  so 
settled." — Trustees  to  execute  the  conveyance  to  Z.  or  to  whom  he 
shall  direct,  such  conveyance  to  be  settled  &c. — Notice  of  so  much 
of  the  order  as  relates  to  the  sale  of  the  lands  comprised  in  the  said 
first-mentioned  agreement  to  be  indorsed  on  the  probate. — Re 
Hilton,  V.-C.  M.,  15  July,  1878,  A.  2118.  [Add  Lodgment  and  Pay- 
ment Schedule,  the  ledger  creditheing  Exp.  the  Petrs.  &c.  ;  And  in  the 
matter  of  the  Act.  Add  directions  for  investinent  and  payment  of 
dividends  to  trustees.] 

For  order  authorizing  the  sale  of  the  settled  estate,  with  reservation  of 
the  minerals,  and  for  payment  of  the  costs  out  of  the  proceeds,  and  approving 
of  the  investment  of  part  of  the  proceeds  in  the  purchase  of  another  estate, 
with  inquiry  as  to  the  title,  and  if  it  be  found  good,  the  trustees  to  be  at 
Uberty  to  complete,  see  Re  Okeover,  V.-C.  M.,  2  Aug.  1873,  B.  2070. 

And  for  like  order,  and  for  re- investment  of  part  of  proceeds  in  purchase 
of  a  copyhold  estate,  and  inquiry  as  to  title,  and  if  good  the  purchase- 
money  to  be  raised  and  paid  out  of  the  Consols  in  Court,  and  authorizing 
part  of  the  fund  to  be  applied  in  permanent  improvements  on  the  settled 
lands,  with  an  inquiry  whether  certain  improvements  being  effected  were 
such  as  under  sect.  34  of  the  Settled  Estates  Act,  1877,  might  properly  be 
paid  for  out  of  it :  see  Wheder  v.  Tootel,  V.-C.  M.,  31  July,  1878,  B.  3145  ; 
and  for  application  of  money  arising  from  sale  of  timber  in  building 
and  permanent  improvements :   Be  Newman,  9  Ch.  681. 

12.  Order  for  Sale  of  Estate  of  Infants  contingently  entitled. 

This  Court  being  of  opinion  that  it  is  proper  and  consistent  &c. 
[Form  1  (l),  p.  1722],  that  a  sale  should  be  authorized  of  the  J.  H. 
property  in  the  petition  mentioned,  beiug  part  of  the  settled  estates 
devised  by  the  said  wiU,  and  that  the  agreement  dated  &c.  is  a 
proper  agreement  for  such  sale  ;  Doth  order  that  the  said  agreement 
be  confirmed  and  carried  into  efiect  accordingly ;  And  it  is  ordered 
that  the  purchase-money  be  paid  to  the  Petrs  C.  and  D.,  the  trustees 
of  the  said  will ;  And  it  is  ordered  that  the  said  trustees  do  apply 
the  same,  or  the  residue  thereof,  after  payment  of  the  costs  as  herein- 
after directed,  to  some  one  or  more  of  the  purposes  mentioned  in  the 
34th  section  of  the  said  Act  without  any  application  to  the  Court ; 
And  it  is  ordered  that  imtil  the  said  money  can  be  applied,  &c. 
[Form  1,  p.  1731] ;  And  it  is  ordered  that  the  said  trustees  do  execute 
the  deed  or  deeds  of  conveyance  of  the  said  estate  to  the  said  X.,  such 
deed  or  deeds  to  be  settled  &c. — Tax  costs  and  pay  out  of  purchase- 
money.— i?e  Sparrow,  North,  J.,  13  Feb.  1892,  B.  115;  S.  C 
[1892]  1  Ch.  412. 
For  another  form,  see  Liddell  v.  L.,  1882,  B.  2088  ;  8.  C,  31  W.  R.  238. 
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13.  Sah  of  Copyholds  under  Settled  Estates  Act,  1877,  by  Trustees 
appointed  under  Settled  Land  Act,  1882. 

Oedeb  that  [parcels]  be  sold  by  public  auction  by  [trustees  appointed 
for  the  purposes  of  the  Settled  Land  Act]  as  such,  trustees  as  aforesaid, 
in  such  manner,  and  subject  to  such  conditions,  as  they  shall  think 
fit,  the  reserved  price  and  auctioneer's  remuneration  to  be  fixed  by 
the  Judge ;  And  it  is  ordered  that  the  money  to  arise  by  such  sale 
be  paid  to  [Settled  Land  Act  trustees],  as  such  trustees  as  aforesaid  ; 
And  it  is  ordered  that  the  said  trustees  do  execute  the  deed  or  deeds 
of  conveyance,  or  surrender  of  the  said  estate  to  the  purchaser,  or 
respective  purchasers  thereof,  on  such  sale  being  efiected. — Re 
Outten's  Settled  Estates,  Kekewich,  J.,  29th  Nov.  1890,  B.  1451. 

In  this  case  the  copyholds  were  devised  to  trustees  resident  in  Australia, 
who  had  been  admitted  by  their  attorneys.  A  purchaser  objected  that  the 
trustees  appointed  under  the  Settled  Land  Acts  could  not  execute  the 
surrender,  but  that  it  must  be  executed  by  the  persons  on  the  court  roUs,  or 
their  attorneys,  or  a  vesting  order  must  be  obtained.  Kekewich,  J., 
however  (in  Chambers),  held,  that  although  sect.  22  of  the  Settled  Estates 
Act  mentioned  only  the  "  deed  of  conveyance,"  it  included  a  deed  of 
surrender,  that  the  order  was  right  in  specifying  the  surrender,  where 
the  property  was  copyhold,  and  that  a  vesting  order  was  not  necessary : 
Re  Earee  and  Wells,  21  July,  1891,  A.  1043. 


(IV.)   LAYING     OUT     BOB     STBEETS,     BOADS,     AND     OTHEE     WORKS — 

DEDICATION. 

1.  Laying-out  Streets,  Roads,  &c. — Sects.  20 — 22. 

[Eecital  as  in  Form  1  (a),  p.  1722]. — This  Court  being  of  opinion 
that  it  is  proper  &c.  [Form  1  (Z)],  that  parts  of  the  settled  estates 
comprised  in  &c.  should  be  laid  out  for  streets  (roads,  paths,  squares, 
gardens,  or  other  open  spaces,  sewers,  drains,  or  watercourses) ;  Doth 
order  that  such  parts  of  the  said  estates  as  the  Judge  shall  approve 
be  from  time  to  time  laid  out,  with  the  approbation  of  the  Judge, 
for  streets  (roads,  paths,  &c.)  either  to  be  dedicated  to  the  public,  or 
not ;  And  it  is  ordered  that  such  streets  &c.,  including  all  necessary 
or  proper  fences,  pavings,  connections,  and  other  works  incident 
thereto,  be  made  and  executed  accordingly  ;  [If  so,  And  it  is  ordered 
that  the  parts  so  to  be  laid  out  do  remain  and  be  vested  in  the 
trustees  or  trustee  of  the  said  will,  or  indenture  of  settlement,  for  the 
time  being  upon  such  trusts  for  securiag  the  continued  appropriation 
thereof  to  the  purposes  aforesaid  in  all  respects  as  the  Judge  shall 
approve  ;  And  it  is  ordered  that  a  proper  declaration  of  trust  be 
settled  by  the  Judge,  or,  And  this  Court  doth  hereby  appoint  M.  and 
N.  ;  or  It  is  ordered  that  proper  persons  be  appointed  trustees  of 
the  parts  of  the  said  estates  so  to  be  laid  out ;  If  so.  And  it  is  ordered 
that  the  said  &c.  (the  settlement  trustees)  do  convey  such  parts  of  the 
said  estates  so  as  to  vest  the  same  in  the  said  &c.  [trustees  so  to  be 
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appointed),  upon  such  trusts  for  securing  the  contmued  appropriation 
thereof  to  the  purposes  aforesaid  in  all  respects,  as  the  Judge  shall 
direct ;  If  so,  And  with  such  provisions  for  the  appointment  of  new 
trustees  when  required,  either  by  application  to  a  Judge  in  Chambers, 
or  otherwise,  as  the  Judge  shall  direct,  or,  And  any  persons  interested 
in  the  said  hereditaments,  or  the  trustees  or  trustee  for  the  time  being 
are  or  is  to  be  at  liberty  from  time  to  time  to  apply  in  Chambers  for 
the  appointment  of  a  new  trustee  or  new  trustees  as  there  shall  h?. 
occasion ;  And  it  is  ordered  that  the  conveyance  be  settled  by  the 
Judge  ;  If  so,  and  be  executed  by  &c.]  and  if  so,  And  it  is  ordered 
that  all  [or  so  much  of]  the  expenses  in  relation  to  such  laying  out, 
and  making  and  execution  [as  &c.,  specify  the  pa/rt  of  the  costs  to  he 
home  hy  the  settled  estates'\  [if  so,  and  the  costs  and  expenses  of  and 
incident  to  this  application,  to  be  taxed  &c.]  be  a  charge  on  the  said 
settled  estates  ;  \ifso,  and  be  raised  by  sale  or  mortgage  of  the  said 
estates  &c.,  or  out  of  the  rents  &c.,  or  be  raised  and  paid  by  the 
trustees  &c..  Form  1  (o),  p.  1722]. 

For  such  order,  and  the  expenses  to  be  paid  out  of  the  produce  of  stock 
belonging  to  the  trust,  see  Re  Robins,  V.-C.  H.,  14  July,  1878,  B.  1355. 

2.  Laying  out  Part  in  Roads — Sects.  20,  21. 

And  this  Court  being  of  opinion  &c.  [Form  1  (l),  p.  1722],  that  such 
parts  of  the  said  estates  as  are  coloured  —  on  the  plan  of  the  said 
estate,  verified  and  identified  by  the  affidavit  of  &c.,  and  annexed  to 
the  said  affidavit,  and  filed  therewith,  should  be  laid  out  as  roads  &c. 
[Form  1,  p.  17.38],  to  remain  and  be  vested  in  the  trustees  or  trustee 
of  the  said  will  for  the  time  being,  and  that  building  leases  of  &c. 
should  be  authorized  &c.,  subject  to  &c.,  Doth  order  that  such  parts 
"  of  the  said  estate  as  are  coloured  - —  in  the  said  plan  be  laid  out  in 
roads  &c.,  and  it  is  ordered  that  such  roads  &c.,  including  all  necessary 
and  proper  fences,  pavings,  connections  &c.,  be  made  and  executed 
accordingly ;  And  it  is  ordered  that  the  parts  to  be  so  laid  out  do 
remain  and  be  vested  in  the  trustees  or  trustee  of  the  will  of  the  said 
testator  for  the  time  being,  upon  such  trusts  &c. 

3.  Laying  out  Parts  according  to    Surveyor's  Report — Costs  and 

Expenses. 

This  Court  being  of  opinion  that  it  is  proper  &c.  [Form  1  (I),  p.  1722] 
that  such  parts  of  the  estates  devised  by  the  said  will  as  are 
situate  &c.,  and  are  mentioned  in  the  report  of  &c.,  should  be 
laid  out  for  streets,  roads,  sewers,  and  drains,  Doth  order 
that  such  parts  of  the  said  estates  be  laid  out  for  streets, 
roads,  sewers,  and  drains  in  accordance  with  the  recom- 
mendations contained  in  the  said  report  (with  such  variations,  if 
any,  as  the  trustees  or  trustee  for  the  time  being  of  the  said  will 
shall  from  time  to  time  approve  of) ;    And  it  is  ordered  that  such 
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parts  of  the  said  estates  as  shall  be  so  laid  out  be  held  by  the  person 
or  persons  for  the  time  being  entitled  thereto  under  or  by  virtue  of 
the  said  will  upon  trust  to  allow  the  same  respectively  to  be  appro- 
priated, used,  and  enjoyed  for  the  purposes  aforesaid ;  And  it  is 
ordered  that  such  streets,  roads,  &c.  as  aforesaid,  including  all 
necessary  or  proper  fences,  pavings,  connections,  and  other  works 
incidental  thereto  respectively,  be  forthwith  made  and  executed  by 
the  said  N.,  and  other  the  trustees  or  trustee  for  the  time  being  of 
the  said  will ;  And  it  is  ordered  that  the  costs  and  expenses  of 
and  incident  to  this  application  be  taxed  &c.,  and  the  amount  thereof, 
together  with  the  charges  and  expenses  of  the  laying  out,  making,  and 
execution  of  the  said  streets,  roads  &c.  respectively  (not  exceeding  in 
the  whole  the  sum  of  £ — )  be  a  charge  on  the  real  estates  devised  by, 
or  now  subject  to,  the  said  will,  and  any  moneys  or  investments 
subject  to  corresponding  trusts,  and  be  raised  and  paid  by  the  said  N. 
out  of  such  trust  property. — Notice  of  the  order  to  be  indorsed  on  the 
probate.— iJe  Hawhins,  V.-C.  M.,  12  July,  1878,  A.  1499. 

4.  The  like — Trustees  to  concur  with  other  Part  Owners — Acts 
necessary  for  Dedication — Rights  of  Way. 

Order  that  "  the  Defts  T.  and  W.  or  the  survivor  of  them,  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  testator's  will,  be  at 
liberty  to  concur  with  the  other  owner  or  owners  thereof  in  laying  out 
parts  of  the  close  of  land  at  B.,  comprised  in  the  scheme  of  N. 
(surveyor)  for  streets  or  a  street  either  to  be  dedicated  to  the  public  or 
not,  and  also  to  grant  rights  of  way  and  other  easements  over  parts  of 
the  said  land." — Liberty  to  apply  in  Chambers  as  to  raising  out  of 
the  funds  in  Court  the  sums  payable  in  respect  of  the  testator's 
moiety  of  the  property,  for  laying  out  and  preparing  it  for  the  pur- 
poses of  building  as  to  the  hereditaments  comprised  in  the  plan  of 
the  said  N.,  according  to  such  plan  or  such  modification  thereof  as 
the  Judge  may  approve. — "  And  it'is  ordered  that  such  parts  of  the 
said  land  as  shall  be  laid  out  as  a  street  or  streets  not  dedicated  to 
the  public  remain  subject  to  the  powers  vested  in  the  trustees  or 
trustee  for  the  time  being  of  the  said  will ; — And  it  is  ordered  that 
the  said  T.  and  W.,  or  the  survivor  of  them,  or  other  the  trustees 
&c.,  do  such  acts  and  execute  such  deeds  as  may  be  necessary  for 
dedicating  to  the  public  such  parts  of  the  said  land  as  are  intended 
to  be  dedicated  as  a  street  or  streets  to  the  public,  and  for  granting 
such  rights  of  way  or  other  easements." — Wheeler  v.  Tootel,  V.-C.  M., 
31  July,  1878,  B.  3145. 

NOTES. 

These  notes  should  be  taken  as  supplementary  to  those  to  b^  found  in 
the  4th  edition,  pp.  1475  et  seq.,  and  which  were  omitted  from  the  5th  and 
6th  editions ;   see  also  Carson's  Real  Property  Statutes,  pp.  635  et  seq. 
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JURISDICTION. 

Powers  given  by  an  order  of  Court  under  the  Settled  Estates  Act  are  not 
affected  by  sect.  56  of  the  Settled  Land  Act,  1882,  and  the  proper  course, 
if  it  is  desired  to  supersede  them,  is  to  apply  under  the  Settled  Estates  Act 
for  that  purpose :  Be  Pook's  Settlement,  32  W.  R.  956  ;  50  L.  T.  585  ;  and 
see  Be  Barrs-Haden's  Settled  Estates,  49  L.  T.  660 ;  32  W.  R.  194,  where 
the  Court  declined  to  stay  proceedings  under  the  order. 

Sects.  20  and  21  have  reference  to  the  development  of  lands  for  the 
purposes  of  a  building  estate,  and  the  Court  has  no  power  under  the  Act  to 
direct  the  carrying  out  of  schemes  for  drainage  for  agricultural  purposes  ; 
but  it  has  jurisdiction  under  8  &  9  V.  c.  56  :  Be  Poynder's  Settled  Estates, 
Dickson-Poynder  v.  Cook,  50  L.  J.  Ch.  753 ;  1881,  W.  N.  126 ;  45  L.  T. 
403  ;   30  W.  R.  7. 

The  power  of  the  Court  under  sects.  20  and  21  is  not  excluded  by  the  fact 
that  some  of  the  interested  persons  are  not  in  esse :  Be  Chesshire's  Settled 
Estates,  1908,  W.  N.  76. 

Under  an  order,  which  is  wrong  in  not  naming  the  persons  entitled  in 
remainder  with  whose  concurrence  and  consent  the  Court  has  dispensed, 
the  purchaser  is  protected  by  sect.  70  of  the  Conveyancing  Act,  1881, 
which  is  applicable  whether  the  objection  appears  on  the  face  of  the  order 
or  not :  Be  Hall-Dare's  Contract,  21  Ch.  D.  41,  C.  A. ;  and  see  Mostyn  v. 
M.,  [1893]  3  Ch.  376,  C.  A. ;  but  the  protection  will  not  extend  to  a  case 
where  the  order  erroneously  deals  with  the  interest  of  a  person  who  is  not  a 
party  :  Jones  v.  Bamett,  [1900]  1  Ch.  370,  C.  A. ;  [1899]  1  Ch.  611. 

Where  a  testator  expressed  a  desire  that  his  mineral  lands  should  remain 
in  his  family  for  a  considerable  number  of  years,  and  directed  that  the 
general  trust  for  sale  contained  in  his  will  should  not  be  exercised  as  to 
mineral  lands  until  after  the  decease  of  the  survivor  of  his  children,  the 
direction  was  held  not  to  be  an  "express  declaration"  within  sect.  38 
excluding  the  exercise  of  the  powers  conferred  by  the  Act :  Re  Peake's 
Settled  Estates,  [1893]  3  Ch.  430. 

PEOCBDTJRE. 

Under  sects.  31,  50,  the  separate  examination  of  a  woman  married  before 
the  Married  Women's  Property  Act,  1882,  is  still  required ;  Be  Harris' 
Settled  Estates,  28  D.  Ch.  171  ;  Be  Fowle's  Settled  Estates,  1887,  W.  N.  208 
(where  advertisements  of  a  petition  for  the  sanction  of  the  Court  to  re- 
investment in  land  were  not  required). 

Secus,  in  the  case  of  a  woman  married  since  the  commencement  of  the 
Married  Women's  Property  Act,  1882  :  Biddell  v.  Errington,  26  Ch.  D.  220  ; 
or  of  a  woman  married  before,  but  whose  interest  was  acquired  after,  the 
Act :  Be  Batt's  Settled  Estates,  [1897]  2  Ch.  65. 

A  married  woman  interested  in  settled  estate  leased  or  sold  under  the 
Act,  who  has  been  served  with  a  notice  under  sect.  26,  and  submits  her 
rights  to  the  Court,  need  not  be  separately  examined  :  Be  Stanley's  Settled 
Estates,  61  L.  T.  169  ;  38  W.  R.  32  ;  1889,  W.  N.  164  ;  and  on  a  petition 
for  the  payment  out  of  Court  of  proceeds  of  real  estate  settled  by  the 
testator  to  trustees,  where  some  of  the  beneficiaries  were  married  women, 
their  examination  was  dispensed  with :  Be  Ward's  Settled  Estates,  1895, 
W.  N.  41. 

Where  there  are  subsidiary  or  derivative  settlements  by  way  of  trust  for 
sale  executed  by  beneficiaries  of  the  original  settlement,  the  beneficiaries  of 
such  subsidiary  settlements  are  not  necessary  parties  to  the  petition  :  Be 
Hodge's  Settled  Estates,  1896,  W.  N.  69.  i. 

Where  an  estate  is  vested  in  trustees  and  there  is  not,  for  the  time  being, 
any  beneficial  owner  of  the  rents  and  profits,  the  trustees  (and  not  the 
receiver  appointed  by  the  Court)  are  the  persons  who  may  apply  by  petition 
in  a  summary  way  under  sect.  23  to  exercise  the  powers  conferred  by  the 
Act :    Vine  v.  Baleigh,  24  Ch.  D.  238- 
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The  Court  dispensed  with  notice  to  an  unborn  child  en  ventre,  who,  if 
male,  would  be  co-heir  in  gavelkind  of  land  as  to  which  it  was  doubtful 
whether  or  not  the  father  had  died  intestate  :  Be  Bayner'a  Settled  Estates, 
1891,  W.  N.  152. 

For  a  case  in  which  on  the  petition  of  trustees  of  a  will  (who  had  un- 
successfully apphed  by  originating  summons)  for  leave  to  make  improve- 
ments, and  without  presenting  any  definite  scheme,  an  order  was  made 
dispensing  with  a  formal  scheme,  see  Re  Christy's  Settled  Estates.  42 
W.  R.  613. 

Tor  forms  of  application  under  the  Act,  see  D.  C.  F.  1203  et  seq. 

LEASE. 

A  sub-lease  of  settled  land,  held  under  a  renewable  lease,  for  the  un- 
expired residue  of  the  term,  with  a  covenant  for  extension  after  renewal  of 
the  head  lease,  cannot  be  sanctioned  under  sects.  4,  5,  as  such  further  lease 
is  not  "to  take  effect  in  possession  "  :  Be  FarnelVs  Settled  Estates,  33  Ch  D 
599. 

The  effect  of  the  proviso  in  sect.  46  is,  that  no  lessee  acquiring  a  lease 
under  the  Act  shall  be  exempted  by  the  lessor  from  any  liabiUty  as  to 
waste  which  would  otherwise  affect  him  as  tenant  for  years ;  and,  conse- 
quently, a  lease  exempting  the  lessee  from  liability  for  "  fair  wear  and  tear 
and  damage  by  tempest "  is  void  under  the  section  :  Davies  v.  D.,  38  Ch. 
D.  499. 

Where  wide  powers,  including  a  power  to  grant  building  leases  for  terms 
not  exceeding  999  years,  were  conferred  on  the  trustees,  and  on  tenants  for 
life,  some  of  whom  were  permanently  resident  abroad,  an  order  was  made 
(on  a  petition  by  all  the  tenants  for  life)  vesting  in  the  trustees  general 
powers  of  granting  building  leases  for  such  terms :  Be  Hmighton's  Estates, 
1894,  W.  N.  20. 

ATJTHORIZING   SALES. 

An  order  for  sale  entirely  out  of  Court  cannot  be  made  under  the  Act : 
Be  Harvey's  Settled  Estates,  21  Ch.  D.  123  ;  not  following  Be  Adams'  Settled 
Estates,  9  Ch.  D.  116  ;  Be  Dryden's  Settled  Estates,  1881,  W.  N.  133  ;  but 
see  Be  Tonge's  Settled  Estates,  1902,  W.  N.  72. 

The  effect  of  a  sale  by  the  Court  is,  under  sect.  22,  to  revoke  the  uses  of 
the  settlement,  and  sect.  42  of  the  Succession  Duty  Act  applies  so  as  to  shift 
the  duty  from  the  land  to  the  purchase-money :  Be  Warner's  Settled 
Estates,  17  Ch.  D.  711. 

An  order  in  the  Form  1,  p.  1731,  is  not  a  positive  direction  to  sell,  but 
merely  an  authority  to  the  trustees  to  sell,  and  the  Court  has  power  to 
delay  a  sale  and  stay  proceedings  under  the  order  if  circumstances  make  it 
expedient :  Be  Barrs-Haden' s  Settled  Estates,  49  L.  T.  660  ;  32  W.  R.  194. 

The  intention  of  the  Act  is  that  a  sale  should  not  be  sanctioned  except  in 
the  presence  of  all  parties  interested,  but  that  the  sanction  having  been 
given,  their  estates  should  pass  by  the  execution  of  a  proper  instrument  by  a 
person  named,  without  requiring  their  concurrence,  and  though  sect.  22 
only  mentions  the  "  deed  of  conveyance,"  it  includes  a  surrender  of  copy- 
holds :  Be  Earee  and  Wells,  Kekewioh,  J.,  July  21,  1891. 

The  Court  sanctioned  a  contract  for  sale  of  leaseholds  in  consideration  of  a 
rent-charge  during  the  remainder  of  the  term,  treating  the  rent-charge  as 
payment  of  a  capital  sum  by  instalments :  Be  Grove's  Settled  Estates,  1888, 
W.  N.  147. 

Where  the  trustees  were  two  ladies,  a  widow  and  spinster,  the  Court  was 
reluctant  to  confer  upon  them  the  authority  to  sell  under  the  Act,  and  the 
petition  stood  over  for  the  appointment  of  other  trustees :  Be  Peake's. 
Settled  Estates,  [1893]  3  Ch.  430 ;  but  upon  it  appearing  that  the  petitioners 
had  been  unable  to  procure  other  suitable  persons  to  act,  the  Court  made  an 
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order  conferring  the  authority  on  the  two  ladies  during  their  joint  lives, 
subject  to  the  approval  of  the  Court  in  the  case  of  each  sale :  Re  Peake^s 
Settled  Estates  (No.  2),  [1894]  3  Ch.  520. 

The  purchase- money  of  land  sold  under  the  Settled  Estates  Act,  1877, 
was  directed  to  be  applied  as  capital  money  arising  under  the  Settled  Land 
Act,  1882,  although  there  was  no  tenant  for  life  within  the  meaning  of  that 
Act  competent  to  exercise  the  option  given  by  sect.  33  :  Re  Tesseyman's 
Settled  Estate,  1897,  W.  N.  168. 


Section  VI. — Settled  Land  Acts. 

(l.)    PRELIMINARY. 

Titles  of  Orders  under  Settled  Land  Acts,  1882  to  1890,  R.   S.  C. 
(December),  1882. 

1900,  J.,  No. 

In  the  matter  of  the  Blackacre  Estate  [or,  of  the  timber  on  the  estate], 
situate  at  — ,  in  the  county  of  —  [or,  of  the  chattels]  settled  by 
the  settlement,  dated  the  —  day  of  — ,  made  on  the  marriage  of 
John  Jones  and  Mary  his  wife  [or,  by  the  will  of  George  Roberts, 
dated         ]. 

And  in  the  matter  of  the  Settled  Land  Acts,  1882  to  1890. 

1910,  S.  No. 

In  the  matter  of  the  Blackacre  Estate  [or,  of  the  timber  on  the  estate], 
situate  at  — ,  in  the  county  of  — ,  settled  land  within  the  meaning 
of  the  Settled  Land  Act,  1882,  sect.  59,  by  reason  of  John  Smith, 
the  person  seised  of  or  entitled  to  such  land,  being  an  infant. 

In  the  matter  of  the  Settled  Land  Acts,  1882  to  1890. 

1910,  R.,  No. 

In  the  matter  of  the  Blackacre  Estate  at  — ,  in  the  county  of  — , 
settled  by  a  settlement  within  the  meaning  of  the  Settled  Land 
Act,  1884,  sect.  8,  by  Mary  Roberts,  deceased,  the  late  wife  of 
John  Roberts. 

In  the  matter  of  the  Settled  Land  Acts,  1882  to  1890. 

Formal  part  of  Orders  under  Settled  Land  Act,  1882. 

(A.)  Upon  the  application  of  A.  B.,  the  tenant  for  life  [or  tenant 
in  tail,  or  as  the  case  may  be,  describing  the  nature  of  the  applicant's 
estate]  under  the  above-mentioned  settlement. 

(B.)  Upon  the  application  of  A.  B.,  an  infant,  the  tenant  for  life 
[or  as  the  case  may  be]  under  the  above-mentioned  settlement,  by 
X.  Y.,  his  testamentary  guardian  [or  guardian  appointed  by  order 
dated  &c.,  or  next  friend]. 

(C.)  Upon  the  application  of  C.  D.  and  E.  F.,  the  trustees  of  the 
above-mentioned  settlement  for  the  purposes  of  the  above-mentioned 
Act. 

(D.)  Upon  the  application  of  G.  H.,  the  tenant  for  life  in  remainder 
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[or  tenant  in  tail  in  remainder,  or  as  the  case  may  be,  describing  the 
applicant's  interest]  under  the  above-mentioned  settlement,  subject 
to  the  life  interest  of  A.  B.  [or  as  the  case  may  be]. 

(E.)  Upon  the  application  of  I.  J.,  the  purchaser  of  the  lands  [or 
the  timber  upon  the  lands,  or  chattels,  or  as  the  case  may  be]  settled 
by  the  above-mentioned  settlement. 

(F.)  Upon  the  application  of  I.  J.,  the  lessee  under  a  mining  lease, 
dated  &c.,  granted  under  the  powers  of  the  above-mentioned  Act,  of 
the  mines  and  minerals  under  the  lands  settled  by  the  above-men- 
tioned settlement. 

(G.)  Upon  the  application  of  I.  J.,  the  mortgagee  under  a  mort- 
gage intended  to  be  created  under  sect.  18  of  the  above-mentioned 
Act,  of  the  lands  settled  by  the  above-mentioned  settlement. 

(H.)  Upon  the  application  of  K.  L.,  interested  under  the  contract 
hereinafter  mentioned. 

NOTES. 
SETTLED  LAND  ACTS. 

These  Acts  are  the  Settled  Land  Act,  1882  (S.  L.  A.  1882,  45  &  46  V. 
c.  38),  and  the  Settled  Land  Acts,  1884,  1887,  1889,  and  1890  (S.  L.  A. 
1884,  1887,  1889, 1890,  47  &  48  V.  c.  18  ;  50  &  51  V.  c.  30 ;  52  &  53  V.  c. 
36  ;  53  &  54  V.  c.  69),  all  which  Acts  may  (see  sect.  2  of  the  Act  of  1890, 
and  55  &  56  V.  c.  10)  be  cited  as  the  Settled  Land  Acts,  1882  to  1890. 

SETTLEMENT — SETTLED   LAND. 

Meaning  of  By  the  principal  Act  of  1882,  being  "  an  Act  for  facilitating  sales,  leases, 

Settlement,  and  other  dispositions  of  settled  land,  and  for  promoting  the  execution  of 
improvements  thereon,"  "  settlement "  is  defined  (sect.  2)  as  "  any  deed, 
will,  agreement  for  a  settlement,  or  other  agreement,  covenant  to  sur- 
render, copy  of  Court  roll.  Act  of  Parliament,  or  other  instrument,  or  any 
number  of  instruments,  whether  made  or  passed  before  or  after,  or  pai-tly 
before  and  partly  after,  the  commencement  of  this  Act,  under  or  by  virtue 
of  which  instrument  or  instruments  any  land  or  any  estate  or  interest  in  land, 
stands  for  the  time  being  limited  to  or  in  trust  for  any  persons  by  way  of 
succession."  And  an  estate  or  interest  in  remainder  or  reversion  not 
disposed  of  by  a  settlement,  and  reverting  to  the  settlor,  or  descending. to 
the  testator's  heir,  is  for  the  purposes  of  the  Act  an  estate  or  interest  coming 
to  the  settlor  or  heir  under  or  by  virtue  of  the  settlement,  and  comprised 
in  the  subject  of  the  settlement  (sub-sect.  2),  and  the  determination  of  the 
question  whether  land  is  settled  land  for  the  purposes  of  the  Act  is  governed 
by  the  state  of  facts  and  the  limitations  of  the  settlement  at  the  time  of 
the  settlement  taking  effect  (sub -sect.  4). 

A  single  "  settlement "  may  therefore  be  created  by  several  instruments, 
e.g.,  a  series  of  family  settlements,  under  which  the  land  stands  limited  to 
persons  in  succession  :  Re  M.  of  Aileshury  and  L.  Iveagh,  [1893]  2  Ch.  345  ; 
and  cf.  Be  PhilUmore's  Estate,  [1904]  2  Ch.  460.  A  settlement  of  land  and  a 
subsequent  wiU  devising  other  land  to  the  uses  of  the  settlement,  and 
bequeathing  money  to  be  invested  in  the  purchase  of  land  to  be  settled  to 
the  same  uses,  constitute  together  one  settlement :  Re  Mundy's  Settled 
Estates,  [1891]  1  Ch.  399,  C.  A. ;  though  the  limitations  are  not  declared  by 
reference,  but  independently,  and  the  powers  conferred  are  not  precisely 
the  same :  Be  Byng's  Settled  Estates,  [1892]  2  Ch.  219  ;  and  cf.  Be  Lord 
Stafford's  Settlement,  [1904]  2  Ch.  72.  And  two  estates  comprised  in  the 
same  settlement  may  constitute  one  settled  estate,  notwithstanding  the 
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interposition  in  the  limitations  of  one  of  them  of  a  long  term  for  the  payment 
off  of  incumbrances  :  Re  L.  Stamford's  Settled  Estates,  43  Ch.  D.  84  ;  and 
see  Re  Byng's  Settled  Estates,  sup.  ;  and  so  where  one  estate  has  been  settled 
and  the  equity  of  redemption  in  another  estate  is  similarly  settled  by  a 
subsequent  instrument :  Re  Monson's  SetUed  Estates,  [1898]  1  Ch.  427  ; 
and  though  the  lands  are  situate  in  England  and  Ireland  respectively  : 
Re  Eyre  Goote,  Coote  v.  Cadogan,  1899,  W.  N.  222  ;  and  where  two  estates 
are  settled  together  and  the  legal  estate  in  one  of  them  being  outstanding 
in  a  mortgagee,  contingent  remainders  which  faU  as  to  one  estate  are  good 
as  to  the  other,  there  is  nevertheless  only  one  "  settlement "  and  not  two : 
Re  Freme,  F.  v.  Logan,  [1894]  1  Ch.  1,  C.  A. 

So  where  there  was  a  settlement  by  will  and  resettlement  by  deed,  and 
also  intermediate  settlements  by  the  tenant  for  life  under  the  will  on  her 
several  marriages,  and  a  subsequent  settlement  on  her  daughter,  it  was  held 
that  all  these  instruments  together  constituted  a  "  settlement  "  of  which 
trustees  might  be  appointed :  Re  Tibbit's  Settled  Estates,  [1897]  2  Ch.  149, 
following  Re  Meade's  Settled  Estates  (1897),  I  I.  R.  121  ;  and  a  resettlement 
of  the  entire  fee  simple  limiting  a  life  estate  to  the  existing  tenant  for  life, 
without  any  words  indicating  that  such  estate  is  limited  in  continuation  of 
his  existing  estate  for  life,  is  not  necessarily  to  be  regarded  as  a  new  and 
independent  settlement,  but  may,  it  circumstances  so  require,  be  construed 
as  constituting,  together  with  previous  deeds,  "  the  settlement "  for  the 
purposes  of  the  Act :  Re  Mwndy  and  Roper,  [1899]  1  Ch.  275,  C.  A. 

Where  there  was  a  settlement  creating  inter  alia  a  jointure  and  portions, 
and  a  subsequent  disentailing  assurance  and  resettlement,  an  appointment 
by  the  resettlement  of  trustees  of  the  compound  settlement  was  held  not 
to  be  an  appointment  by  "  the  settlement  "  within  the  meaning  of  sect.  2, 
sub-sect.  8 :  Re  Spencer's  Settled  Estates,  [1903]  1  Ch.  75,  but  c/.  Re  Spearman 
Settled  Estate,  [1906]  2  Ch.  502. 

But  where  land  is  by  wUl  vested  in  trustees  by  way  of  succession,  a 
private  Act  of  Parliament  which  merely  confers  on  the  trustees  powers  of 
developing  the  land  without  in  any  way  incorporating  the  will  or  creating 
any  limitations  does  not  form  part  of  the  settlement :  Talbot  v.  Scarisbrick, 
[1908]  1  Ch.  812. 

The  words  "  Act  of  Parliament  "  in  sect.  2,  sub-sect.  1,  are  not  confined  to 
private  Acts,  and  accordingly  the  Accumulations  Act,  1800  (39  &  40  G.  III. 
0.  98),  where  accumulations  directed  by  the  settlement  are  arrested  there- 
under, wiU  form  part  of  the  settlement :   Vine  v.  Raleigh,  [1896]  1  Ch.  37. 

The  words  "  stands  for  the  time  being  limited  to  or  in  trust  for  any 
persons  by  way  of  succession  "  include  limitations  and  terms  of  years  for 
securing  jointures  or  portions :  Re  Mundy  and  Roper,  [1899]  1  Ch.  275, 
C.  A. ;   Re  Marshall,  [1905]  2  Ch.  325. 

Where  an  annuity  was  bequeathed  with  a  direction  that  a  portion  of  the 
estate  should  be  set  apart  to  provide  it,  and  subject  thereto  that  portion  was 
given  to  A.  absolutely,  the  portion  so  set  apart  was  held  to  be  "  limited  to 
persons  in  succession  "  within  the  Act :  A.  O.  v.  Owen,  A.  0.  y.  Coulson, 
[1899]  2  Q^B.  253  ;  Re  Campbell,  [1902]  1  K.  B.  113,  C.  A.  ;  but  limitations 
of  successive  interests  to  the  same  person  cannot,  it  would  seem,  constitute 
a  settlement :  see  Re  Poeock  and  Prankerd,  [1896]  1  Ch.  302  ;  and  as  the 
possible  curtesy  of  the  husband  of  a  feme  covert  arises  by  the  general  law,  it 
cannot  be  regarded  as  a  limitation  for  this  purpose :  Bates  v.  Kesterton, 
[1896]  I  Ch.  159. 

The  expression  "  settlement "  being  comprehensive,  the  powers  of  the 
Act  may  be  exercisable  by  the  tenant  for  life  in  respect  of  more  than  one 
"  settlement "  ;  as,  e.g.,  settlements  comprised  in  one  instrument,  or  in 
that  and  several  earlier  instruments  :  Re  Mundy  and  Roper,  [1899]  1  Ch. 
275,  C.  A. ;  approving  Re  Du  Cane  and  Nettlefold,  [1898]  2  Ch.  96  ;  Re 
Gornwallis  West  and  Munro's  Contract,  [1903]  2  Ch.  150 ;  Be  Lord  Wim- 
borne  and  Browne's  Contract,  [1904]  1  Ch.  537  ;  but  where  by  will  successive 
tenants  for  lite  were  empowered  to  create  jointures  and  had  exercised  these 
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poWefS)  but  so  that  their  life  estates  were  not  charged,  it  was  held  that 
the  will  by  itself  constituted  a  "  settlement "  :  Be  Keck  and  Hart,  [1898] 

1  Ch.  617. 

Where  derivative  settlements  are  made  by  persons  who  take  interests 
which  have  not  yet  fallen  into  possession  under  the  original  settlement,  the 
original  settlement  is  the  settlement  for  the  purposes  of  the  Act :  Be 
Knowles'  Settled  Estates,  27  Ch.  D.  707. 

Sect.  2,  sub-sect.  1,  does  not  apply  to  ecclesiastical  property ;  e.g.,  a 
house  which  from  time  immemorial  had  been  granted  by  the  bishop  to  an 
ecclesiastical  dignitary  for  life :  Be  Bp.  of  Bath  and  Wdls,  [1899]  2  Ch.  138  ; 
and  an  award  under  an  Inclosure  Act  to  a  vicar  "  and  his  successors  "  in 
respect  of  glebe  is  not  a  settlement  within  the  sub-section :  Be  Vicar  of 
Castle  Bytham,  [1895]  1  Ch.  348. 

By  the  Settled  Land  Act,  1890,  s.  4,  every  instrument  whereby  a  tenant 
for  life,  in  consideration  of  marriage,  or  as  part  or  by  way  of  any  family 
arrangement,  not  being  a  security  for  payment  of  money  advanced,  makes 
an  assignment  of  or  creates  a  charge  upon  his  estate  or  interest  under  the 
settlement,  is  to  be  deemed  one  of  the  instruments  creating  the  settlement ; 
and  the  enactment  is  to  apply  and  have  effect  with  respect  to  every  dis- 
position before  as  well  as  after  the  passing  of  the  Act,  unless  inconsistent 
with  the  nature  or  terms  of  the  disposition. 

This  section  is  limited  to  the  purpose  of  excluding  the  operation  of  sect. 
50  of  the  Act  of  1882  {v.  inf.  p.  1753) :  Be  Du  Cane  and  Nettlefold,  [1898] 

2  Ch.  96. 

Where  under  a  settlement  the  trustees  take  only  an  estate  for  their 
lives,  the  reversion  in  fee  left  in  the  settlor  is  comprised  in  the  subject  of 
the  settlement  within  sect.  2,  sub-sect.  2  ;  Be  Hunter  and  Hewlett's  Contract, 
[1907]  1  Ch.  46. 

By  sect.  2,  sub-sect.  3,  of  the  Settled  Land  Act,  1882,  land,  and  any 
estate  or  interest  therein,  which  is  the  subject  of  a  settlement  is,  for  the 
purposes  of  the  Act,  "  settled  land,"  and  is,  in  relation  to  the  settlement, 
referred  to  as  the  settled  land  ;  and,  by  sub-sect.  10,  "  land  "  includes 
incorporeal  hereditaments,  also  an  undivided  share  in  land ;  and  con- 
sequently the  tenant  for  life  of  one  undivided  share  can  sell  that  share 
without  the  concurrence  of  those  interested  in  the  other  shares  :  Cooper  v. 
Belsey,  [1899]  1  Ch.  639,  C.  A.,  overruling  Be  Collinge's  Settled  Estates, 
36  Ch.  D.  516. 

By  sect.  2,  sub-sect.  4,  the  determination  of  the  question  whether  land  is 
settled  land  for  the  purposes  of  the  Act  or  not  is  governed  by  the  state  of 
facts  and  the  limitations  of  the  settlement  at  the  time  of  the  settlement 
taking  effect. 

As  to  the  meaning  and  effect  of  this  sub-section,  see  Be  L.  Stamford's 
Settled  Estates,  43  Ch.  D.  84,  90 ;  Be  M.  of  Aileshury  and  L.  Iveagh,  [1893] 
2  Ch.  345,  355 ;  Hood  and  Challis,  214. 


POWEBS   OF   COURT. 

By  sect.  46,  all  matters  within  the  jurisdiction  of  the  Court  (i.e.,  His 
Majesty's  High  Court  of  Justice,  see  sect.  2,  sub-sect.  10  (ix))  are  assigned 
to  the  Ch.  Div. 

By  sect.  44,  "  if  at  any  time  a  difference  arises  between  a  tenant  for  life 
and  the  trustees  of  the  settlement  respecting  the  exercise  of  any  of  the 
powers  of  this  Act,  or  respecting  any  matter  relating  thereto,  the  Court  may 
ontheapplication  of  either  party.give  suchdireotionsrespectingthe  matterin 
difference,  and  respecting  the  costs  of  the  application,  as  theCourt  thinks  fit." 

By  sect.  56,  dealing  with  cases  of  conflict  between  the  provisions  of  any 
settlement  and  those  of  the  Act  (v.  inf.  pp.  1754,  1755),  if  a  question  arises 
or  a  doubt  is  entertained  respecting  any  matter  within  the  section,  the 
Court  may,  on  the  application  of  the  trustees  of  the  settlement  or  of  the 
tenant  for  life,  or  of  any  other  person  interested,  give  its  decision,  opinion, 
or  advice  thereon. 
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By  sect.  46,  provisions  are  made  as  to  the  mode  of  application  to  the 
Court  (sub-sects.  3,  4,  5),  and  for  the  making  of  rules  of  Court  (sub-sect.  7). 

The  apphcation  to  the  Court  is  to  be  by  petition  or  summons  at  Chambers  Petition  or 
(sect.  46,  sub-sect.  3) ;  but  by  the  rules  under  the  Act  (December,  1882),  summons, 
r.  2,  in  case  a  petition  shall  be  presented  without  the  direction  of  the  Judge, 
no  further  costs  shall  be  allowed  than  would  be  allowed  on  summons. 

By  r.  4,  service  is  to  be,  in  the  case  of  appUcations  under  sects.  15  and  34  Service. 
(v.  inf.  pp.  1767,  1775),  on  the  trustees ;  under  sect.  38  {v.  inf.  p.  1758),  on 
the  trustees,  if  any,  and  the  tenant  for  life,  if  not  the  apphcant ;  and  under 
sect.  44,  sup.,  on  the  tenant  for  hfe  or  the  trustees,  as  the  case  may  be.  No 
other  person  is  to  be  served  in  the  first  instance.  Except  where  otherwise 
provided,  where  an  application  is  made  by  any  person  other  than  the  tenant 
for  life,  the  tenant  for  life  alone  is  to  be  served  in  the  first  instance,  and 
(r.  5)  applications  by  a  tenant  for  hfe  are  not  in  the  first  instance  to  be 
served  on  any  person.  But  the  Judge  may  require  notice  to  be  served  on 
such  persons  as  he  thinks  fit,  and  give,  add  to,  or  vary  all  necessary  direc- 
tions as  to  service,  or  dispense  with  service  in  any  particular  case  (r.  6).  If 
any  person  not  already  served  is  directed  to  be  served,  the  application  is 
to  stand  over  generally  or  until  such  time  as  the  Judge  directs  (Ih.). 

In  Wheelwright  v.  Walker  (37  Ch.  D.  752),  on  an  apphcation  by  a  tenant 
for  life  under  sect.  38,  service  of  notice  of  the  apphcation  on  his  only  child 
was  Ordered. 

Forms  of  summonses  and  of  affidavit  in  support  verifying  the  title  of  the 
tenant  for  life  and  trustees  are  given  in  the  Appendix  to  the  Rules. 

On  an  appeal  by  a  tenant  for  hfe  as  to  sale  of  mansion-house,  a  respondent  Trustee 
trustee  was  allowed  to  be  heard  by  counsel  (contrary  to  the  general  rule)  in  respondent 
support  of  the  appeal :   Be  M.  of  Ailesbury's  Settled  Estates,  [18921  1  Ch.  supporting 
506,  C.  A.  ^PP"*'- 

COSTS   UNDER   THE   ACTS. 

By  sect.  46,  sub -sect.  6,  "the  Court  shall  have  full  power  and  discretion  to 
make  such  order  as  it  thinks  fit  respecting  the  costs,  charges  or  expenses  of 
all  or  any  of  the  parties  to  any  apphcation,  and  may,  if  it  thinks  fit,  order 
that  all  or  any  of  those  costs,  charges  or  expenses  be  paid  out  of  property 
subject  to  the  settlement." 

By  sect.  47,  "  where  the  Court  directs  that  any  costs,  charges  or  expenses 
be  paid  out  of  property  subject  to  a  settlement,  the  same  shall,  subject  and 
according  to  the  directions  of  the  Court,  be  raised  and  paid  out  of  capital 
money  arising  under  this  Act,  or  other  money  Uable  to  be  laid  out  in  the 
purchase  of  land  to  be  made  subject  to  the  settlement,  or  out  of  investments 
representing  such  money,  or  out  of  income  of  any  such  money  or  invest- 
ments, or  out  of  any  accumulations  of  income  of  land,  money  or  invest- 
ments, or  by  means  of  a  sale  of  part  of  the  settled  land  in  respect  whereof  the 
costs,  charges  or  expenses  are  incurred,  or  of  other  settled  land  comprised 
in  the  same  settlement  and  subject  to  the  same  limitations,  or  by  means  of  a 
mortgage  of  the  settled  land,  or  any  part  thereof,  to  be  made  by  such  person 
as  the  Court  directs,  and  either  by  conveyance  of  the  fee  simple,  or  other 
estate  or  interest  the  subject  of  the  settlement,  or  by  creation  of  a  term,  or 
otherwise,  or  by  means  of  a  charge  on  the  settled  land  or  any  part  thereof, 
or  partly  in  one  of  those  modes  and  partly  in  another  or  others,  or  in  any 
such  other  mode  as  the  Court  thinks  fit." 

Under  these  sections  the  Court  has  power  to  order  that  costs  incurred  by  Attempted 
the  tenant  for  hfe  in  respect  of  an  attempted  sale  be  raised  by  a  charge  on  sale, 
the  settled  land :  Be  Smith's  Settled  Estates,  [1891]  3  Ch.  65  ;  see  Form  7, 
inf.  p.  1766.     Commission  of  agents  for  effecting  building  leases  was  held  Commission 
payable  out  of  capital:   Be  Marion  Wilson's  Settled  Estates,  [1901]  1  Ch.  of  agents. 
934. 
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As  to  the  application  of  capital  money  in  payment  of  costs  under  sect.  21 , 
sub-sect.  10,  V.  inf.  p.  1773. 

By  r.  14,  any  person  paying  into  Court  any  capital  money  arising  under 
the  Act  shall  be  entitled  first  to  deduct  the  costs  of  paying  the  money  into 
Court. 

By  r.  15,  in  aU  cases  not  provided  for  by  the  Act  or  rules  the  existing 
practice  of  the  Court  as  to  costs  and  otherwise,  so  far  as  the  same  may  be 
apphcable,  is  to  apply  to  proceedings  under  the  Act. 

By  r.  16,  the  fees  and  allowances  to  solrs  in  respect  to  proceedings  under 
the  Act  are  to  be  those  provided  by  R.  S.  C.  as  to  costs  for  the  time  being 
in  force,  so  far  as  they  are  apphcable  to  such  proceedings  ;  and  by  r.  17,  a 
similar  provision  is  made  as  to  Court  fees. 

There  is  no  rule  which  obliges  several  persons  who  together  constitute  a 
tenant  for  life  to  employ  the  same  solr :  Smith  v.  Lancaster,  [1894.]  3  Ch. 
439,  C.  A.  (where  costs  of  four  out  of  twenty -five  employing  separate  solrs  to 
peruse  conveyances  on  sale  were  allowed). 


(ii.)  Exercise  of  powees  on  behalf  op  inpant. 

1.  Person  appointed  to  exercise  Powers  of  Tenant  for  Life  on  behalf 

of  Infant  under  Settled  Land  Act,  1882 — Sect.  60. 

Upon  the  application  &c.  of  A.  B.,  an  infant  who  is  to  be  deemed 
to  be  tenant  for  life  of  the  above-mentioned  property  under  the 
settlement  thereof  created  by  reason  of  his  infancy  by  X.  Y.,  his 
next  friend,  and  upon  hearing  the  solrs  for  the  applicant,  and  upon 
reading  &o.,  the  Judge  doth  hereby  appoint  S.  of  &c.,  and  H.  of  &c., 
to  exercise  the  powers  conferred  on  tenants  for  life  by  the  Settled 
Land  Act,  1882,  on  behalf  of  the  applicant  (infant)  during  his 
minority,  or  until  further  order. 

For  forms  of  appHcation,  see  D.  C.  F.  1239,  1240. 

2.  The  like-^-On  behalf  of  Infant,  for  purpose  of  particular  Contract 

under  Sects.  3 — 5  and  16 — 20,  31. 

Upon  the  application  &c.  [Form  1,  ante],  Order  that  the  conditional 
contract  dated  &c.,  made  between  &c.,  for  the  sale  to  the  said  E.  F., 
at  the  sum  of  £ — ,  of  the  hereditaments  therein  described  be  carried 
into  effect ;  And  it  is  ordered  that  the  powers  conferred  upon  a 
tenant  for  life  by  sects.  3  to  5,  both  inclusive,  and  sects.  16  to  20, 
both  inclusive,  of  the  Settled  Land  Act,  1882,  be  exercised  by  G.  H. 
of  &c.  on  behalf  of  the  said  A.  B.,  for  the  purposes  of  carrying  the 
said  contract  into  efiect. 


3.  The  like  under  Sects.  6—13,  16—20,  59— Ow  behalf  of  Infant 
Seised  in  Fee  Simple — Leasing  Powers. 

Upon  the  application  &c.  [Form  1,  ante].  Order  that  the  powers 
conferred  on  a  tenant  for  life  by  sects.  6  to  13,  both  inclusive,  and 
sects.  16  to  20,  both  inclusive,  of  the  above-mentioned  Act,  be 


SECT.  VI.  (ii.)]         Tenant  for  Life.  1749 

exercised  by  the  said  G.  and  C,  on  behalf  of  the  said  S.,  during  his 
minority. 

See  also  Form  2,  inf.  p.  1756. 

4.  The  like— General  Powers  within  Specified  Limits— Sects.  55—60. 

Upon  the  application  [Form  1,  ante],  Order  that  the  said  A.  B., 
E.  F.  and  G.  H.  be  at  liberty,  without  having  to  obtain  the  sanction 
of  the  Court  or  Judge  for  that  purpose,  and  whether  any  sale  or 
exchange  be  for  the  purpose  of  facilitating  the  working  of  the  mines 
and  minerals  under,  or  within,  or  forming  part  of  the  settled  estates 
of  X.  or  not,  to  exercise  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Acts,  1882  and  1884,  on  behalf  of  and  during  the  minority 
of  the  said  A.  B.,  the  tenant  in  tail  in  possession  of  the  settled  estates 
devised  by  or  subject  to  the  uses  and  trusts  of  the  will  of  X.,  in  rela- 
tion to  any  lands  and  hereditaments  forming  parts  of  the  said  settled 
estates,  not  exceeding  in  any  one  instance  five  acres  in  extent,  and 
in  case  of  a  sale  thereof  five  acres  in  extent  and  £2000  in  value,  and 
that  on  any  such  sale  or  exchange  they  be  at  liberty  to  receive  the 
purchase-money,  or  money  paid  for  equality  of  exchange,  provided 
that  the  same  do  not  exceed  £200. — Directions  to  pay  same  into 
Comt.—Re  Countess  of  Dudley,  Chitty,  J.,  17  March,  1887,  A.  959,  P  ; 
35  Ch.  D.  338.  • 

NOTES. 
TENANT  rOB   LIFE. 

By  the  Settled  Land  Act,  1882,  s.  2,  the  person  who  is  for  the  time  being  Meaning  of 
under  a  "settlement  "  beneficially  entitled  to  possession  (which  word,  by  "tenant  for 
sub-sect.  10,  includes  receipt  of  income)  of  settled  land  for  his  life  is,  for  life." 
purposes  of  the  Act,  the  "  tenant  for  life  "  under  that  settlement :    sub- 
sect.  5.     If  in  any  case  there  are  two  or  more  persons  so  entitled  as  tenants 
in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates  or  interests, 
they  together  constitute  the  tenant  for  life  :  sub-sect.  6.     A  tenant  for  life 
within  the  foregoing  definitions  is  to  be  deemed  to  be  such,  notwithstanding 
that  under  the  settlement  or  otherwise  the  settled  land,  or  his  estate  or 
interest  therein,  is  incumbered  or  charged  in  any  manner  or  to  any  extent. 

The  words  "  entitled  to  possession "  mean  entitled  in  possession  as 
distinguished  from  entitled  in  reversion :  Re  Athinson,  30  Ch.  D.  605  ;  31 
Ch.  D.  577,  C.  A. 

A  jointress,  whose  rent-charge  remains  paid,  has  not  a  concurrent 
interest,  but  merely  a  charge,  so  that  the  tenant  for  life  can  convey  dis- 
charged from  the  jointure :  Re  M.  of  Aileshury  and  L.  Iveagh,  [1893]  2  Cli. 
345,  357. 

A  married  woman  absolutely  entitled  with  a  restraint  on  anticipation  is 
not  a  tenant  for  life  within  the  Act :  Bates  v.  Kesterton,  [1896]  1  Ch.  159, 
V.  sup.  p.  1745. 

Where  a  house  and  lands  are  vested  in  trustees  for  a  term  of  years  upon 
trust  to  allow  one  to  occupy  the  house  and  lands  rent  free  for  so  long  as  she 
may  wish  to  do  so,  such  person  is  a  tenant  for  life  within  the  meaning  of  the 
Act :  Re  Game's  Settled  Estates,  [1899]  1  Ch.  324,  following  Re  Eastman's 
Settled  Estates,  1898,  W.  N.  170 ;  and  see  Re  Baroness  Llanover's  Witt, 
[1903]  2  Ch.  16  ;  secus,  if  the  right  of  personal  enjoyment  is  not  eicrdsed 
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but  in  lieu  thereof  a  lease  is  granted  to  others :  Re  Edwards'  Settlement, 
[1897]  2  Ch.  412. 

A  tenant  for  life,  being  also  heir-at-law,  is  tenant  for  life  under  the  Act  if 
a  trust  for  accumulation  of  rents  during  his  life  expires  by  reason  of  the 
Thellusson  Act :   Be  Atherton,  1891,  W.  N.  85. 

For  a  case  in  which  twenty-five  persons  together  constituted  the  tenant 
for  life,  see  Smith  v.  Lancaster,  [1894]  3  Ch.  439,  C.  A. 

A  direction  to  pay  annuities  out  of  rents  and  profits,  and  to  divide  the 
annual  surplus  rents  and  profits,  if  any,  among  the  annuitants  in  specified 
proportions  constituted  the  annuitants  persons  together  having  the  powers 
of  a  tenant  for  life :  Be  Bennett,  [1903]  2  Ch.  136. 


Who  aie 
persons 
having 
powers  of  B, 
tenant  for 
life. 


PBKSONS   HAVING  POWEES   OF  A  TENANT  FOE  LIFE. 

By  sect.  58,  sub-sect.  1,  the  powers  of  a  tenant  for  life  are  given  to 
each  of  the  following  persons,  when  his  estate  or  interest  is  in  possession, 
namely  : — (1)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act  of 
Parliament  restrained  from  barring  or  defeating  his  estate  tail,  although  the 
reversion  is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his  powers 
shall  bind  the  Crown,  but  not  including  such  a  tenant  in  tail  where  the  land 
in  respect  whereof  he  is  so  restrained  was  purchased  with  money  provided 
by  Parliament  in  consideration  of  public  services.  (2)  A  tenant  in  fee 
simple,  with  an  executory  limitation,  gift,  or  disposition  over,  on  failure  of 
hisissue,orin  any  other  event.  (3)  Apersonentitledtoabasefee,although 
the  reversion  is  in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  shall  bind  the  Crown.  (4)  A  tenant  for  years  determinable  on  life, 
not  holding  merely  under  a  lease  at  a  rent.  (5)  A  tenant  for  the  life  of 
another,  not  holding  merely  under  a  lease  at  a  rent.  (6)  A  tenant  for  his 
own  or  any  other  life,  or  for  years  determinable  on  life,  whose  estate  is  liable 
to  cease  in  any  event  during  that  life,  whether  by  expiration  of  the  estate, 
or  by  conditional  limitation,  or  otherwise,  or  to  be  defeated  by  an  executory 
limitation,  gift,  or  disposition  over,  or  is  subject  to  a  trust  for  accumulation 
of  income  for  payment  of  debts  or  other  purpose.  (7)  A  tenant  in  tail  after 
possibility  of  issue  extinct.  (8)  A  tenant  by  the  curtesy.  (9)  A  person 
entitled  to  the  income  of  land  under  a  trust  or  direction  for  payment  thereof 
to  him  during  his  own  or  any  other  life,  whether  subject  to  expenses  of 
management  or  not,  or  until  sale  of  the  land,  or  until  forfeiture  of  his 
interest  therein  on  bankruptcy  or  other  event. 

The  words  in  the  commencement  of  the  section  refer  to  possession  as 
contrasted  with  reversion,  not  to  personal  possession  as  contrasted  with 
possession  by  another  :  Be  Morgan,  24  Ch.  D.  114  ;  Be  Jones,  26  Ch.  D. 
736,  741,  744,  C.  A. 

The  following  points  are  noteworthy  under  the  several  clauses  of  this 
sub-section : — • 

— Clause  2  :  Under  a  gift  on  trust  for  the  testator's  wife  for  maintenance 
of  his  son  without  liability  to  account  until  his  majority,  and  then  upon 
trust  for  the  son  absolutely,  with  a  gift  over  in  case  the  son  should  die  a 
minor  and  without  issue,  the  son  has  the  powers  of  a  tenant  for  lite  :  Be 
Morgan,  24:  Ch.  D.  114; 

— Clauses  4,  6  :  A  gift  of  an  estate  in  lease  to  a  person  during  the  re- 
mainder of  a  term  if  he  shall  so  long  live  is  not  within  either  of  these  clauses  : 
Be  Hazle's  Settled  Estates,  26  Ch.  D.  428 ;  29  Ch.  D.  78,  C.  A. ; 

— Clause  5  only  applies  to  beneficial  owners  and  does  not  therefore 
extend  to  trustees  with  an  estate  pur  autre  vie  :  Be  Jemmett  and  Quests' 
Contract,  [1907]  1  Ch.  629,  not  following  Vine  v.  Raleigh,  [1896]  1  Ch.  37. 

— Clause  6  applies  to  a  gift  to  a  person  so  long  "  as  he  shall  reside  on  the 
estate  for  not  less  than  three  months  in  each  year  after  he  shall  become 
entitled  to  the  actual  possession  thereof  "  ?  Re  Paget s  Settled  Estates,  30 
Ch.  D.  161 ;  and  (semhle)  where  a  term  of  years  is  limited  to  trustees  upon 
trust  to  allow  a  feme  to  occupy  personally  during  widowhood  and  she 
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exercises  her  right :  Re  Edwards'  Settlement,  [1897]  2  Ch.  412  ;  secus,  a 
gift  upon  trust  during  A.'s  lite  to  apply  income  for  benefit  of  him,  his  wife, 
and  children,  or  any  of  them,  with  a  forfeiture  clause  in  case  of  assignment 
by  him,  and  a  direction  in  that  event  for  application  of  income  at  the 
discretion  of  the  trustees  :  Re  Atkinson,  30  Ch.  D.  605  ;  31  Ch.  D.  577,  C.  A. 
Iho  expression  "  trust  for  accumulation  "  in  clause  6  ought  not  to  be 
narrowly  construed,  and  where  the  interest  of  the  tenant  for  life  was  to  be 
suspended  until  debts  of  the  testator  were  paid,  it  was  held  that,  as  the 
implied  trust  for  payment  of  debts  might  be  properly  carried  out  by 
accumulating  rents  and  profits,  there  was  substantially  a ' '  trust  for  accumu- 
lation of  income  "  within  the  clause :  Williams  v.  Jenkins,  [1893]  1  Ch. 
700 ;  and  see  Re  Woodhouse,  [1898]  1  I.  R.  69 ;  Re  Llewellyn,  L.  v.  L., 
[1911]  1  Ch.  451;  a  devise  to  testator's  wife  during  widowhood  for  the 
benefit  and  maintenance  of  herself  and  children  during  the  proper  bringing 
up  of  the  latter  is  within  Clause  6  :  Re  Pollock,  [1906]  1  Ch.  146. 

— Clause  8  :  By  sect.  8  of  the  Settled  Land  Act,  1884,  the  estate  of  a 
tenant  by  the  curtesy  is,  for  the  purposes  of  the  Act  of  1882,  to  be  deemed 
an  estate  arising  under  a  settlement  made  by  his  wife  ; 

— Clause  9  is  liberally  construed  in  favour  of  the  tenant  for  life  {Clarke  v. 
Thornton,  35  Ch.  D.  307,  311,  312),  and  stringent  directions  for  applica- 
tion of  rents  by  the  trustees  in  keeping  down  and  paying  off  interest,  out- 
goings, and  charges  during  the  tenancy  for  life  will  not  prevent  the  tenant 
from  having  the  powers  of  a  tenant  for  life,  nothing  standing  in  the  way  of 
his  possession  except  charges  which  he  might  redeem  :  Re  Jones,  24  Ch.  D. 
583  ;  26  Ch.  D.  736,  C.  A. ;  Re  Clitheroe's  Estate,  28  Ch.  D.  378  ;  31  Ch.  D. 
135,  C.  A. ;  and  see  Williams  v.  Jenkins,  [1893]  1  Ch.  700  ;  Re  De  Hoghton, 
De  H.  V.  De  H.,  [1896]  1  Ch.  855,  C.  A. ;  secus,  where  a  period  of  time  is 
fixed  during  which  the  person  claiming  to  be,  or  to  exercise  the  powers  of, 
tenant  for  life  in  possession  can  have  no  right  to  put  himself  in  possession, 
or  claim  any  part  of  the  rents,  however  large :  Re  Strangeways,  Hickley  v. 
S.,  34  Ch.  D.  423,  C.  A.,  but  cf.  Re  Llewellyn,  [1911]  1  Ch.  451. 

The  word  forfeiture  in  this  clause  must  be  construed  to  include  cessor  or 
determination  in  bankruptcy,  alienation,  re-marrying  or  any  other  event : 
Re  Sumner's  Settled  Estate,  [1911]  1  Ch.  315. 


By  sect.  59,  where  a  person  who  is  in  his  own  right  seised  of  or  entitled  in  Infant  tenant 
possession  to  land  is  an  infant,  then  for  the  purposes  of  the  Act  the  land  is  for  life, 
settled  land,  and  the  infant  is  to  be  deemed  tenant  for  life  thereof  ;  and  by 
sect.  60,  where  a  tenant  for  life  or  a  person  having  the  powers  of  a  tenant 
for  life  under  the  Act,  is  an  infant,  or  an  infant  would,  if  he  were  of  fuU  age, 
be  a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life,  the  powers 
under  the  Act  may  be  exercised  on  his  behaU  by  the  trustees  of  the  settle- 
ment, and  if  there  are  none,  then  by  such  person  and  in  such  manner  as  the 
Court,  on  the  application  of  a  testamentary  or  other  guardian  or  next  friend 
of  the  infant,  either  generally,  or  in  a  particular  instance,  orders. 

Persons  appointed  by  the  Court  under  this  section  can  make  a  good  title  Powers  of 
without  the  necessity  of  appointing,  under  sect.  38,  trustees  of  the  settle-  trustees, 
ment  for  the  purposes  of  the  Act :  Re  Countess  of  Dudley's  Contract,  35  Ch. 
D.  338,  Form  4,  sup.  p.  1749  ;  but  the  order  ought  to  contain  a  direction 
that  the  purchase- money  be  paid  into  Court :  S.  C.  Under  these  sections 
the  Court  in  Ireland  refused,  where  an  infant  was  entitled  to  an  undivided 
share  of  land,  to  appoint  one  of  his  co-owners  to  exercise  on  his  behalf  the 
powers  of  the  Act,  but  required  the  appointment  of  an  independent  person  : 
Re  Oreenville's  Estate,  11  L.  B.  Ir.  138.  The  Court,  in  directing  the  mode 
of  sale  under  this  section,  ordered  it  to  be  made  out  of  Court :  Re  Price, 
Leighton  v.  P.,  27  Ch.  D.  552. 

TTie  powers  of  sect.  17,  as  to  selling  minerals  apart  from  surface,  may  be 
exercised  during  the  minority  of  the  tenant  for  life  by  trustees  under  sect. 
60.:  Re  Duke  of  Newcastle's  Settled  Estates,  24  Ch.  D.  129. 
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The  case  of  an  infant  entitled  absolutely,  with  a  gift  over  in  case  of  his 
death  under  age,  is  within  sect.  58,  sub-sect.  1,  cl.  2  :  Re  Morgan,  24  Ch.  D, 
114,  swp.  p.  1 750  ;  but  where  the  infant  is  entitled  contingently  on  attaining 
twenty-one,  the  provisions  of  the  Settled  Estates  Act  may  be  resorted  to  : 
V.  swp.  p.  1719. 

The  share  of  an  infant,  under  the  Statute  of  Distribution,  in  land  which 
has  been  improperly  allowed  to  remain  unconverted  is  settled  land  within 
the  Act,  so  as  to  enable  the  Court  to  appoint  trustees  under  sect.  38  ;  Be 
Wells,  48  L.  T.  859  ;  31  W.  R.  764 ;  but  see  Be  Greenville's  Estate,  11 
L.  R.  Ir.  109. 

Where  an  infant  heir-at-law  was  entitled  in  fee  subject  to  his  mother's 
right  to  dower,  the  Court  appointed  a  person  to  exercise,  on  his  behalf,  the 
powers  of  a  tenant  for  life  under  sects.  3 — 5,  16 — -20,  on  an  undertaking  by 
the  mother  to  convey  or  release  her  claim  to  dower  out  of  the  land,  without 
prejudice  to  her  right  to  dower  out  of  the  proceeds :  Be  M'CUntock,  27 
L.  R.  Ir.  462. 


LUNATIC. 

By  sect.  62,  where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life  under  the  Act,  is  a  lunatic  so  found  by  inquisition,  the  com- 
mittee of  his  estate  is  empowered,  in  his  name  and  on  his  behalf,  under  an 
order  made  in  lunacy,  to  exercise  the  powers  of  a  tenant  for  life  under  the 
Act ;  and  the  order  may  be  made  on  the  petition  of  any  person  interested  in 
the  settled  land,  or  of  the  committee  of  the  estate. 

The  powers  of  this  section  arise  only  in  the  case  of  a  lunatic  so  found  by 
inquisition,  and  as  sect.  116  (2)  of  the  Lunacy  Act,  1890,  extends  only  to 
property  "  belonging  to  "  the  lunatic,  the  Court  in  lunacy  has  no  power  to 
authorize  the  exercise  of  the  statutory  power  of  sale  on  behalf  of  a  tenant  for 
life,  non  compos,  but  not  found  lunatic  :  Be  Baggs,  [1894]  2  Ch.  416,  n. ;  Be 
S.  S.  B.,  [1906]  1  Ch.  712  (whether  the  Court  can  authorize  the  exercise  of  a 
power  of  sale  conferred  independently  of  the  Act  as  decided  m  Be  X., 
[1891]  2  Ch.  115,  C.  A.,  quaere  after  the  decision  in  Be  S.  8.  B.  supra) ;  and 
the  quasi  committee  appointed  under  sect.  116  of  a  lunatic  tenant  for  lite 
cannot  give  his  consent  to  the  exercise  by  trustees  of  the  settlement  of  a 
power  of  sale  in  the  settlement :  Be  De  Moleyns,  [1908]  1  Ch.  110. 

The  committee  of  a  lunatic  cannot  give  a  legal  notice  to  the  trustees  under 
sect.  45  of  intention  to  exercise  the  powers  of  the  Act  unless  he  has  previously 
obtained  the  sanction  of  the  Court  in  lunacy  :  Be  Bay's  Settled  Estates,  25 
Ch.  D.  464. 

Where  a  tenant  for  life  is  a  lunatic,  and  his  committee  applies,  under 
sect.  62  of  the  Act,  for  an  order  enabling  him  to  exercise  the  powers  of  the 
Act,  and  no  trustees  are  in  existence,  new  trustees  must  be  appointed  for  the 
purposes  of  the  Act,  and  be  served  with  notice  of  the  application :  Be 
Taylor,  52  L.  J.  Ch.  728  ;  31  W.  R.  596  ;  49  L.  T.  420. 

DEALINGS  BETWEEN  TENANT  FOR  LIFE  AND  THE  ESTATE. 

By  the  Settled  Land  Act,  1890,  s.  12,  where  a  sale  of  settled  land  is  to  be 
made  to  the  tenant  for  Ufe,  or  a  purchase  from  him  of  land  to  be  made 
subject  to  the  limitations  of  the  settlement,  or  an  exchange  with  him  of 
settled  land  for  other  land,  or  a  partition  with  him  of  land  an  undivided 
share  whereof  is  subject  to  the  limitations  of  the  settlement,  the  trustees  of 
the  settlement  are  to  stand  in  the  place  of  and  represent  the  tenant  for 
life,  and,  in  addition  to  their  powers  as  trustees,  have  all  the  powers  of  the 
tenant  for  life  in  reference  to  negotiating  and  completing  the  transaction. 


Powers  of 
tenant  for 
life. 


POWEBS   OF  TENANT   FOR  LIFE. 


The  scheme  of  the  Act  is  to  confer  on  the  tenant  for  life  very  wide  powers 
in  substitution  for  and  extension  of  those  usually  given  by  settlements  to 
the  tenant  for  life,  or  the  trustees  with  his  consent ;  ex.  gr.,  powers  of  sale. 
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exchange,  enfranchisement,  and  partition :  sects.  3,  4  ;  S.  L.  A.,  1890,  s.  5  ; 
on  a  sale,  exchange,  or  partition  to  charge,  with  the  consent  of  the  in- 
cumbrancer, an  incumbrance  affecting  one  part  of  the  settled  land  on 
any  other  part  thereof,  whether  already  charged  therewith  or  not,  in  ex- 
oneration of  the  part  sold  or  so  given,  and,  by  conveyance  of  the  fee  simple 
or  other  estate  or  interest  the  subject  of  the  settlement,  or  by  creation  of  a 
term  of  years  in  the  settled  land,  or  otherwise,  make  provision  accordingly : 
S.  L.  A.,  1882,  s.  5  ;  to  grant  leases :  sects.  6 — 12;  and  accept  surrenders  of 
leases  :  sect.  13  ;  to  dedicate  parts  of  the  settled  land  for  streets  and  open 
spaces  :  sect.  16  ;  to  sell  minerals  and  surface  separately  :  sect.  17  ;  to 
mortgage  the  settled  estate  for  purposes  of  the  Act :  sect.  18  ;  S.  L.  A., 
1890,  s.  11 ;  to  execute  conveyances :  sect.  17  ;  S.  L.  A.,  1890,  s.  6  ;  free 
from  the  limitations  of  the  settlement  and  charges  subsisting  or  to  arise 
thereunder  :  S,  L.  A.,  1882,  s.  20  ;  to  efifeot  improvements  :  sects.  25 — 30  ; 
and  to  enter  into  contracts  :  sect.  31 :  "  enfranchisement "  in  sect.  18 
includes  the  conversion  of  leasehold  into  freehold  land  by  the  purchase 
of  the  reversion :   Re  Bruce,  [1905]  2  Ch.  372. 

His  powers  are  not  capable  of  assignment  or  release,  and  do  not  pass  to  a  incapable  of 
person  as  being  by  operation  of  law  or  otherwise  an  assignee  of  a  tenant  for  assignment  or 
life,  but  remain  exerciseable  by  the  tenant  for  lite  after  and  notwith-  release, 
standing  any  assignment  of  his  estate  or  interest ;  and  a  contract  by  the 
tenant  for  life  not  to  exercise  any  of  the  powers  is  void.     But  the  exercise 
of  the  powers  will  be  without  prejudice  to  the  rights  of  the  assignee  for 
value  of  the  estate  or  interest  of  the  tenant  for  life ;   and  the  assignee's 
rights  are  not  to  be  affected  without  his  consent,  but,  unless  he  is  in  actual 
possession  of  the  settled  land  or  part  thereof,  his  consent  is  not  to  be 
requisite  for  the  making  of  leases  by  the  tenant  for  Ufe  in  conformity  with 
the  Act :   sect.  50. 

The  effect  of  sect.  50  is  that  the  statutory  power  is  vested  in  the  tenant  for 
life  once  and  for  all ;  and  therefore,  although  he  is  party  to  an  absolute 
resettlement,  vesting  in  him  a  new  life  estate  arising  thereunder,  the 
statutory  power  of  sale  continues  unaffected :  Re  Mundy  and  Roper,  [1899] 
I  Ch.  275,  C.  A. ;  and  although  he  has  assigned  a  share  of  his  Ufe  estate 
to  a  remainderman  so  as  to  merge  that  share  he  can  still  make  a  title  to  the 
whole  estate  with  the  consent  of  his  assignee :  Re  Barlow,  [1903]  1  Ch. 
382. 

The  consent  of  a  mortgagee  of  a  life  estate  under  this  section  to  or  sale 
by  the  tenant  for  life  is  sufBcient  to  pass  the  mortgagee's  estate  and  his 
actual  concurrence  in  the  sale  is  unnecessary :  Re  Dichin  and  Kelsall,  [1908] 
1  Ch.  213,  not  following  dictum  in  Re  Sebright,  33  Ch.  D.  429. 

By  sect.  51,  any  provision  in  a  settlement  tending  or  intended  to  prohibit  Attempted 
or  prevent  the  tenant  for  life  from  exercising,  or  to  induce  him  to  abstain  prohibitions 
from  exercising,  or  to  put  him  into  a  position  inconsistent  with  his  exercising,  void, 
any  power  under  the  Act,  is  to  be  deemed  to  be  void. 

A  clause  defeating  the  estate  of  a  tenant  for  hfe  on  breach  of  a  condition 
as  to  residence  is  within  this  section :  Re  Paget's  Settled  Estates,  30  Ch.  D. 
161  ;  Re  Thompson,  21  L.  R.  Ir.  109  ;  Re  Richardson,  [1904]  2  Ch.  777  ;  and 
so  is  a  proviso  depriving  him  of  the  income  of  a  fund  in  the  event  of  his 
ahenating  his  interest  in  the  realty  :  Be  Ames,  A.  v.  A.,  [1893]  2  Ch.  479  ; 
and  a  proviso  in  a  bequest  of  personal  estate  to  be  enjoyed  by  the  tenant  for 
life  of  settled  realty,  that  in  case  of  sale  of  the  real  estate  the  bequest  shall 
go  over:  Re  Smith,  Qrose-Smith  v.  Bridger,  [1899]  1  Ch.  331  ;  seciis,  a 
provision  less  favourable  than  the  Act,  as  ex.  gr.  for  expenditure  of  money 
for  improvements,  and  repayment  thereof  by  the  tenant  for  life,  as  such  a 
provision  would  tend  to  induce  him  to  resort  to  the  Act :  Be  Sudbury  and 
Poynton  Estates,  Vernon  v.  V.,  [1893]  3  Ch.  74 ;  and  a  special  provision 
authorizing  improvements  out  of  money  to  be  raised  by  the  trustees  and 
paid  to  the  tenant  for  hfe,  and  repaid  by  annual  sums  to  form  a  sinking 
fund,  was  held  not  to  tend  to  prevent  the  exercise  of  the  statutory  power, 
but  the  tenant  for  life,  continuing  to  act  under  the  power,  was  to  continue 
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the  payments  to  the  sinking  fund :    Re  Sudbury  and  Poynton  Estates, 
Vernon  v.  V.,  62  L.  J.  Ch.  539  ;  68  L.  T.  707. 

In  order  to  bring  a  case  within  the  section  there  must  be  in  the  settlement 
a  limitation  which,  but  for  the  attempted  prohibition,  would  constitute  a 
tenant  for  life  capable  of  exercising  the  powers  of  the  Act :  Be  Atkinson,  31 
Ch.  D.  577,  581,  C.  A.  ;  and  until  sale  or  disposition  the  condition  may  be 
good,  and  the  breach  of  it  cause  a  forfeiture  :  iJe  Haynes,  Kemp  v.  H.,  37 
Ch.  D.  306  ;  Re  Trenchard,  [1902]  1  Ch.  378. 

By  sect.  52,  notwithstanding  anything  in  a  settlement,  the  exercise  by 
the  tenant  for  hfe  of  any  power  under  the  Act  shall  not  occasion  a  forfeiture. 

By  sect.  56,  the  powers  conferred  by  the  Act  are  not  to  afiect  prejudicially 
any  subsisting  powers  exerciseable  by  the  tenant  for  life,  or  by  trustees,  and 
the  powers  given  by  the  Act  are  cumulative. 

By  sect.  53,  the  tenant  for  Ufe,  in  exercising  any  power  under  the  Act,  is 
to  have  regard  to  the  interests  of  all  parties  entitled  under  the  settlement, 
and  is,  in  relation  to  the  exercise  thereof  by  him,  to  be  deemed  in  the  position 
and  to  have  the  duties  and  liabilities  of  a  trustee  for  those  parties. 

The  tenant  for  life  has  the  absolute  right  to  decide  whether  a  sale  shall 
take  place :  Wheelwright  v.  Walker,  23  Ch.  D.  752  ;  Hatten  v.  Russell,  38 
Ch.  D.  334 ;  Re  Chaytor's  Settled  Estates  Act,  25  Ch.  D.  651  ;  Thomas  v. 
Williams,  24  Ch.  D.  558  ;  and  cannot  be  restrained  from  selling  capriciously 
or  against  the  wishes  of  remaindermen :  Wheelwright  v.  Walker,  sup.  ; 
but  in  the  mode  of  sale  he  must  exercise  the  discretion  of  a  trustee,  and  sell 
as  fairly  as  a  trustee  would  :  Wheelv)right  v.  Walker,  sup.  ;  Hatten  v.  Russell, 
sup.  ;  with  due  regard,  not  only  to  the  interests  of  the  remaindermen,  but 
to  the  general  interest  and  well-being  of  the  settled  land,  including  the 
interests  of  the  tenants  :  Re  Marq.  of  Ailesbury''s  Settled  Estates,  [1892]  1 
Ch.  (C.  A.)  506  ;  -S.  C.  Lord  Henry  Bruce,  v.  M.  of  Ailesbury,  [1892]  A.  C. 
256  ;  and  see  Mogridge  v.  Clapp,  [1892]  3  Ch.  396  (C.  A.) ;  and  is  Uable 
to  the  interference  of  the  Court  if  his  discretion  is  affected  by  improper 
motives :  Re  Duke  of  Marlborough's  Settlement,  30  Ch.  D.  127  ;  32  Ch.  D. 
1,  C.  A.  ;  Lewin,  668,  669  ;  and  as  to  the  control  of  the  Court  over  the 
exercise  of  the  powers  of  the  tenant  for  lite,  see  Re  Sebright' s  Settled  Estates, 
33  Ch.  D.  429  ;  Re  Mansel,  1884,  W.  N.  209  ;  Mogridge  v.  CUpp,  [1892] 
3  Ch.  395. 

Section  53  is  not  to  be  regarded  as  conferring  the  rights  of  a  trustee  upon 
the  tenant  for  life :  Re  Llewellin,  37  Ch.  D.  317,  325 ;  and  he  is  not  neces- 
sarily entitled  to  costs  as  a  trustee  :  Sebright  v.  Thornton,  1885,  W.  N.  176. 

The  powers  may  be  exercised  notwithstanding  that  judgment  has  been 
given  for  the  execution  of  the  trusts  of  the  settlement :  Cardigan  v.  Curzon- 
Howe,  30  Ch.  D.  531. 

By  sect.  56,  sub-sect.  2,  in  case  of  conflict  between  the  provisions  of  a  settle- 
ment and  the  provisions  of  the  Act,  relative  to  any  matter  in  respect 
whereof  the  tenant  for  life  exercises  or  contracts  or  intends  to  exercise  any 
power  under  the  Act,  the  provisions  of  the  Act  shall  prevail ;  and  accord- 
ingly, notwithstanding  anything  in  the  settlement,  the  consent  of  the  tenant 
for  life  shall,  by  virtue  of  the  Act,  be  necessary  to  the  exercise  by  the 
trustees  of  the  settlement,  or  other  person  of  any  power  conferred  by  the 
settlement  exerciseable  for  any  purpose  provided  for  in  this  Act.  Such 
consent  need  not  be  in  writing:  Re  Pope's  Contract,  [1911]  2  Ch.  442. 

In  the  case  of  concurrent  powers  in  the  trustees  of  the  settlement,  or  some 
other  person  under  the  settlement,  and  in  the  tenant  for  hfe,  this  sub- 
section requires  the  consent  of  the  tenant  for  life  to  the  exercise  of  the  powers 
in  addition  to  the  requirements  of  the  settlement :  Re  Duke  of  Newcastle's 
Estates,  24  Ch.  I).  129  ;  although  he  is  a  lunatic  not  so  found :  Re  Atherion, 
1891,  W.  N.  85.  Where  a  power  of  sale  is  given  to  the  trustees  of  the 
whole  estate  but  undivided  shares  are  separately  settled  there  is  a  "  con- 
flict "  within  the  sub-section :  Re  Osborne  and  Bright,  [1903]  1  Ch.  335 ; 
and  as  to  the  meaning  of  the  word  "  conflict,"  see  Lonsdale  (E.)  v.  Lowther, 
[1900]  2  Ch.  687. 
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Powers  already  given  by  an  order  of  the  Court  under  the  Settled  Estates 
Act  are  not  affected  by  sect,  56  ;  in  order  to  supersede  them,  application 
must  be  made  under  that  Act :  Be,  Poolers  Settlement,  32  W.  R.  956  ;  50 
L.  T.  585  ;  Be  Barrs-Haden's  Settled  Estates,  32  W.  R.  194  ;  49  L.  T.  661. 

The  power  of  a  tenant  for  hf e  under  sect.  26,  to  require  capital  money  to 
be  laid  out  in  improvements,  was  held  to  be  in  conflict  with  and  to  prevail 
over  a  power  given  by  the  settlement  to  the  trustees  to  apply  income  in 
repairs  and  improvements :  Clarke  v.  Thornton,  35  Ch.  D.  307  ;  Be  Lord 
Stamford^s  Estate,  43  Ch.  D.  84.  Secus,  however,  where  the  settlement  con- 
tained a  trust  for  executing  improvements  out  of  income  before  any  payment 
of  income  to  the  tenant  for  life :  Be  Partington,  [1902]  1  Ch.  711. 

Upon  sale  of  copyholds  by  an  equitable  tenant  for  life  under  sect.  20,  the  Miscellaneous, 
lord  is  only  entitled  to  one  fine  :  BeNaylorandSperulla,34:Ch.D.  211,0.  A.  (a)  Copy- 

A  sale  of  a  right  to  tunnel  under  the  settled  land  is  not  a  sale  of  an  holds. 
"  easement,"  but  of  "  part  of  the  land,"  under  sect.  3  :  Be  Pearson's  Will,  (6)  Easement. 
83  L.  T.  626.    Under  sect.  5  of  the  Settled  Land  Act,  1890,  an  exchange  of 
easements  can  be  made  apart  from  any  exchange  or  partition  of  land : 
Be  Bracken's  Settlement,  [1903]  1  Ch.  265. 

As  to  mutual  releases  of  easements,  see  Be  Brotherton,  1908,  W.  N.  56. 

The    expression   "  incumbrance "   in   sect.   5   includes   a  rent-charge  (c)  Discharge 
created  under  the  Improvement  of  Land  Act,  1864  (27  &  28  V.  c.  114),  of  incum- 
and  therefore  it  is  competent  for  the  tenant  for  life  with  the  consent  of  brances. 
the  owner  of  the  rent-charge,  and  without  the  intervention  of  the  Board 
of  Agriculture,  to  exonerate  a  part  of  the  land,  and  charge  the  entire  rent- 
charge  on  the  remainder :   Be  Earl  of  Strafford  and  Maples,  [1896]  1  Ch. 
235,  C.  A. 

Section  11  of  the  Act  of  1890  gives  the  tenant  for  life  power  to  mortgage 
any  part  of  the  settled  land  where  money  is  required  for  the  purpose  of 
discharging  an  incumbrance  on  any  other  part,  notwithstanding  that  the 
proposed  mortgage  will  have  priority  over  annuities  which  are  charged  on 
the  incumbered  part,  but  if  the  proposed  exercise  of  the  power  will  unjustly 
prejudice  the  interests  of  the  annuitants,  the  Court,  having  regard  to  sect. 
53,  will  interfere  by  injunction  :  Hampden  v.  E.  of  Buckinghamshire,  [1893] 
2  Ch.  531.  Money  is  "  required  "  within  the  section,  whenever  it  is 
reasonably  required  having  regard  to  the  circumstances  of  the  settled 
land,  and  not  merely  in  cases  where  the  mortgagee  has  given  notice  to 
call  in  his  money  :   Be  Clifford,  [1902]  1  Ch.  87. 

The  section  applies  where  a  tenant  for  life  pays  off  an  improvement  charge 
made  under  sect.  257  of  the  Public  Health  Act,  1875,  and  desires  to  keep  it 
alive :  Be  J.  Smith's  S.  E.,  [1901]  1  Ch.  689. 

By  sect.  19,  where  the  settled  land  comprises  an  undivided  share  in  land,  Undivided 
or,  under  the  settlement,  has  come  to  be  held  in  undivided  shares,  the  tenant  share, 
for  life  of  an  undivided  share  may  join  or  concur  in  any  manner  and  to 
any  extent  necessary  or  proper  for  any  purpose  of  the  Act,  with  any  person 
entitled  to  or  having  power  or  right  of  disposition  of   or  over  another 
undivided  share. 

NOTICE  TO  TRUSTEES. 

By  sect.  45,  one  month's  notice  of  intention  to  exercise  the  powers  of  sale.  What  notice 
exchange,  partition,  lease  (except  ordinary  leases  for  twenty-one  years :  sufficient, 
see  Settled  Land  Act,  1890,  s.  7),  or  charge,  is  to  be  given  by  the  tenant  for 
life  to  each  of  the  trustees  of  the  settlement,  and  to  their  solr  by  registered 
letter.  A  general  notice  was  insufficient  under  this  section  :  Be  Bay's 
Settled  Estates,  25  Ch.  D.  464  ;  but  by  the  Settled  Land  Act,  1884,  s.  5,  a 
general  notice  is  made  sufficient  in  the  case  of  a  sale,  exchange,  partition, 
or  lease. 

The  giving  of  the  notice  is  a  condition  precedent  to  the  exercise  of  the  Is  condition 
powers :  Be  Countess  of  Dudley's  Contract,  35  Ch.  D.  338,  341 ;  but  may  be  precedent, 
waived  by  the  trustees,  and  less  than  one  month's  notice  may  be  accepted : 
Settled  Land  Act,  1884,  s.  5  (3). 
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Number  of  Unless  the  contrary  intention  is  expressed  in  the  settlement,  the  number 

trustees.  of  the  trustees  at  the  date  of  the  notice  must  not  be  less  than  two  :   see 

Settled  Land  Act,  1882,  s.  45  (2) ;  but  if  the  powers  of  the  settlement  are 
exerciseable  by  the  trustees  "  or  trustee,"  notice  to  a  sole  or  continuing 
trustee  is  good :  Re  Oarneit  Orme  and  Hargreave's  Contract,  25  Ch.  D.  595. 
In  the  case  of  the  public  trustee  having  been  appointed  sole  trustee  notice 
to  him  is  sufficient :  Re  Leslie's  Hassop  Estates,  [1911]  1  Ch.  611. 
Non-existence  The  non-existence  of  trustees  for  the  purposes  of  the  Act  is  a  defect  of 
of  trustees,  conveyance  and  not  of  title :  Hatten  v.  Russell,  38  Ch.  D.  334  ;  Mogridge  v. 
Clapp,  [1892]  3  Ch.  382,  395, 401,  C.  A. ;  so  that  a  purchaser  is  protected  if, 
before  completion,  there  are  trustees  in  existence  to  whom  notice  has  been 
given :  Hatten  v.  Russell,  sup.  ;  or  if  he  pays  his  purchase-money  into 
Court  in  ignorance  of  the  fact  that  there  are  no  trustees  in  existence : 
Re  Fisher  and  Orazehrooh,  [1898]  2  Ch.  660 ;  and  a  lease  is  valid  though 
there  were  no  trustees  when  it  was  granted :  Mogridge  v.  Clapp,  sup. ; 
and  a  notice  given  more  than  a  month  before  completion  is  sufficient : 
Buke  of  Marlborough  v.  Sartoris,  32  Ch.  D.  616  ;  but  an  agreement  for  a 
lease  by  a  tenant  for  hfe  at  a  time  when,  to  the  knowledge  of  the  intending 
lessee,  there  were  no  trustees  of  the  settlement,  was  held  not  binding  on 
the  remaindermen :   Hughes  v.  Fanagan,  30  L.  R.  Ir.  111. 

By  sect.  45  (3),  a  person  dealing  in  good  faith  with  a  tenant  for  Hfe  is  not 
concerned  to  inquire  respecting  the  giving  of  the  notice.  This  provision  was 
held  available  in  favour  of  a  lessee  from  a  tenant  by  the  curtesy  who  had 
affected  to  grant  the  lease  as  absolute  owner  :   Mogridge  v.  Clapp,  sup. 

(ill.)  TRUSTEES  UNDER  THE   ACTS. 

1.  Common  Form  of  Order  for  Appointment   of  Trustees  for  the 
Purposes  of  the  Settled  Land  Act,  1882 — Sect.  38. 

Upon  the  application  by  &c.  of  A.  B.,  the  tenant  for  life  of  the 
above-mentioned  property  under  the  settlement  thereof  created  by 
the  above-mentioned  will,  and  upon  hearing,  &c.,  and  upon  reading, 
&c.,  The  Judge  doth  hereby  appoint  C.  of  &c.,  and  D.  of  &c.,  trustees 
of  the  said  settlement  for  the  purposes  of  the  above-mentioned  Acts. 
And  it  is  ordered  that  the  costs  of  the  applicant  of  this  application 
be  taxed  by  the  taxing  master  as  between  sole  and  client,  and  be 
paid  by  the  said  trustees  out  of  any  capital  moneys  in  their  hands 
subject  to  the  trusts  of  the  said  settlement. 

For  form  of  apphcation,  see  D.  C.  P.  1238  ;  S.  L.  A.  Rules,  1882. 

As  to  the  title  of  this  summons  where  separate  trustees  are  desired  of 
several  settlements  under  the  same  instrument,  see  Re  Skerrett's  Estate,  1899, 
W.  N.  240. 


2.  The  like,  on  behalf  of  Infant,  for  Purposes  of  Particular  Sale- 
Settled  Land  Act,  1882,  Sects.  3—13,  and  16—20. 
Upon  the  application  [see  Form  1,  p.  1748,  ante],  The  Judge  doth 
hereby  appoint  T.  and  P.  trustees  of  the  said  settlement  for  the 
purposes  of  the  above-mentioned  Acts,  but  such  trustees  are  not, 
without  the  leave  of  the  Judge,  to  exercise  on  behalf  of  the  said 
infant  the  powers  conferred  by  the  said  Act  upon  a  tenant  for  life, 
except  by  concurring  in  a  sale  by  auction  of  the  real  estate  devised 
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by  the  said  will  to  the  testator's  three  sons. — See  Re  Taylor,  North, 
J.,  at  Chambers,  28  Feb.  1893,  B.  286. 

As  the  Act  in  terms  gives  to  the  trustees  appointed  for  the  purposes  of  the 
Act  authority  to  exercise  on  behalf  of  the  infant  the  powers  of  a  tenant  for 
Ufe,  any  order  conferring  lesser  powers  upon  the  trustees  necessarily 
operates  by  way  of  limitation  of  the  powers  conferred  by  the  Act.  A  useful 
form  of  order  therefore  appears  to  be  that  given  above,  which  does  not 
purport  to  authorize  any  particular  exercise  of  the  statutory  powers,  but 
prohibits  their  exercise  (except  in  the  particular  way  intended)  without  the 
leave  of  the  Court.     And  see  D.  C.  F.  1239. 


NOTES. 
TRUSTEES  FOE  THE  PUKPOSES  OF  THE  ACT. 

Trustees  of  the  settlement  for  the  purposes  of  the  Settled  Land  Act,  1882,  Under  S.  L. 
are  defined  by  sect.  2  to  be  "  the  persons,  if  any,  who  are  for  the  time  being  Act,  1882, 
under  a  settlement  trustees  with  power  of  sale  of  settled  land,  or  with  power  s-  2. 
of  consent  to  or  approval  of  the  exorcise  of  such  a  power  of  sale,  or  if  under 
a  settlement  there  are  no  such  trustees,  then  the  persons,  if  any,  for  the  time 
being  who  are  by  the  settlement  declared  to  be  trustees  thereof  for  the 
purposes  of  the  Act." 

Trustees  with  a  power  of  sale  exerciseable  with  the  consent  of  the  tenant 
for  life  are  trustees  for  the  purposes  of  the  Act :  Constable  v.  C,  32  Ch.  D. 
233  ;  including  the  sale  of  heirlooms,  though  the  power  of  sale  in  the 
settlement  does  not  extend  to  them :  <S.  C. ;  and  though  the  power  of 
sale  of  real  estate  is  merely  implied  by  reference  to  a  power  of  varying 
investments  of  personal  estate  :  Re  Oarneii  Orme  and  Hargreaves'  Contract. 
25  Ch.  D.  595 ;  but  as  to  trustees  with  a  power  of  sale  exerciseable  with 
the  consent  of  a  person  whose  consent  cannot  be  obtained,  see  Re  Johnstone^s 
Settlement,  17  L.  E.  Ir.  172. 

The  expression  "  trustees  of  the  settlement  for  the  purposes  of  the  Act  " 
does  not  include  trustees  to  whom  personal  estate  has  been  bequeathed  upon 
trust  to  convert  it  and  invest  the  proceeds  in  the  purchase  of  real  estate  to 
be  settled  strictly  :  Burke  v.  Core,  13  L.  R.  Ir.  367  ;  and  trustees  for  a  term 
of  years  upon  trust  to  allow  mansion-house  and  lands  to  be  occupied  by  a 
particular  person  at  pleasure,  and  to  raise  specified  sums  of  money,  are  not 
trustees  for  the  purposes  of  the  Act :  Re  Game's  Settled  Estates,  [1899]  1 
Ch.  324. 

Trustees  with  a  future  power  of  sale  were  not  within  the  Act :    Wheel-  Under  S.  L. 
wrigU  v.  Walker,  23  Ch.  D.  753  ;   Re  Bryant  and  Barningham,  44  Ch.  D.  Act,  1890, 
218,  C.  A. ;  but  now,  by  the  Settled  Land  Act,  1890,  s.  16,  where  there  are  s.  16. 
for  the  time  being  no  trustees  of  the  settlement  within  the  Act  of  1882,  the 
following  persons  shall,  for  the  purposes  of  the  Settled  Land  Acts,  be  trustees 
of  the  settlement :   "  the  persons  (if  any)  who  are  for  the  time  being  under 
the  settlement  trustees,  with  power  of  or  upon  trust  for  sale  of  any  other 
land  comprised  in  the  settlement  and  subject  to  the  same  Umitations  as 
the  land  to  be  sold,  or  with  power  of  consent  to  or  approval  of  the  exercise 
of  such  power  of  sale,  or  if  there  be  no  such  persons,  then  the  persons  (if 
any)  who  are  for  the  time  being  under  the  settlement  trustees  with  future 
power  of  sale  or  under  a  future  trust  for  sale  of  the  land  to  be  sold,  or  with 
power  of  consent  to  or  approval  of  the  exercise  of  such  a  future  power 
of  sale,  and  whether  the  power  or  trust  takes  effect  in  all  events  or  not." 

A  tenant  for  life,  who  is  also  one  of  trustees  with  »  power  of  sale  not 
taking  effect  until  the  death  of  the  tenant  for  life,  was  held  to  be  able  to 
make  a  good  title  under  the  section :  Re  Cox  and  Yeadon,  91  L.  T.  241  ; 
Re  Jackson,  [1902]  1  Ch.  258. 

Lands  purchased  by  trustees  out  of  money  bequeathed  to  them  upon 
trust  to  invest  in  land  which  were  to  be  held  upon  the  same  trusts  as  the 
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settled  land  were  held  "  lands  comprised  in  the  settlement "  and  the 
trustees  were  trustees  for  the  purposes  of  the  Act,  Re  Moore,  [1906]  1  Ch. 
7o9.  • 


APPOINTMENT  BY  THE  COURT. 

By  the  Settled  Land  Act,  1882,  s.  38  (1),  if  there  are  no  trustees  of  the 
settlement  within  the  definition  in  the  Act,  or  where  in  any  other  case  it 
is  expedient  for  the  purposes  of  the  Act  that  new  trustees  of  a  settlement 
should  be  appointed,  the  Court  may,  if  it  thinks  fit,  on  the  application  of  the 
tenant  for  life,  or  of  any  other  person  haying,  under  the  settlement,  an  estate 
or  interest  in  the  settled  land,  in  possession,  remainder  or  otherwise,  or  in 
the  case  of  an  infant,  of  his  testamentary  or  other  guardian  or  next  friend, 
appoint  fit  persons  to  be  trustees  under  the  settlement  for  the  purposes  of 
the  Act ;  and  by  sect.  38  (2),  the  persons  so  appointed,  and  the  survivors 
and  survivor  of  them,  while  continuing  to  be  trustees  or  trustee,  and  until 
the  appointment  of  new  trustees  the  personal  representatives  or  representa- 
tive for  the  time  being  of  the  last  surviving  or  continuing  trustee,  are  for  the 
purposes  of  the  Act  the  trustees  or  trustee  of  the  settlement. 

Upon  an  application  under  this  section  the  Court  has  inquired  into  the 

purpose  for  which  the  appointment  was  asked,  and  refused  it  when  the 

object  was  to  have  a  large  fund  taken  out  of  Court  and  invested  on  mortgage 

in  Ireland  :  Burke  v.  Oore,  13  L.  R.  Ir.  367  ;  but  as  a  rule  the  Court,  in  the 

absence  of  special  circumstances,  makes  the  order  without  going  into  any 

such  question :  Lewin,  655. 

Mode  of  ^^  *°  *^®  mode  of  application,  v.  sup.  p.  1747.     The  Court  directed  the 

application      registrar  to  pass  and  enter  an  order  appointing  trustees  for  the  purposes 

to  Court.  of  the  Act  after  the  authorities  at  Somerset  House  had  adjudicated  that 

stamp  duty  for  new  trustees  was  not  required,  and  had  stamped  the  order 

to  that  effect :  Be  Potter,  1889,  W.  N.  69  ;  Ee  Kennaway,  1889,  W.  N.  70. 

An  order  appointing  trustees  having  been  drawn  up,  and  acted  upon,  but 

not  passed  or  entered  when  one  of  the  trustees  died,  the  Court  on  an  ex 

parte  application,  allowed  the  order  to  be  re-drawn,  passed,  and  entered 

nunc  pro  tunc  :  Be  Jones,  Bullis  v.  J.,  1891,  W.  N.  114  ;  39  W.  R.  619. 

Who  will  be        ^^  *^^  function  of  the  trustees  is  to  impose  a  check  on  the  tenant  for  life, 

appointed.       the  tenant  for  life,  or  any  person  who  may  become  tenant  for  life,  wiU  not  be 

appointed  trustee:   Be  Harrop's  Trusts,  24  Ch.  D.  717  ;   nor  a  tenant  for 

life  in  remainder  :  Be  Thompson's  Will,  21  L.  R.  Ir.  109  ;  nor  a  member  of 

the  firm  of  solrs  who  act  for  the  tenant  for  life  :  Be  Kemp's  Settled  Estates, 

24  Ch.  D.  485  ;  Be  Walker's  Trusts,  48  L.  T.  632  ;   31  W.  R.  716  ;  Be  E. 

Stamford,  Payne  v.  S.,  [1896]  1  Ch.  288 ;    nor  two  brothers,  the  Court 

requiring  two  independent  trustees :  Be  Knowles'  Settled  Estates,  27  Ch.  D. 

707. 

Under  special  circumstances,  where  a  proposed  sale  was  proved  to  be 
beneficial  for  an  infant,  resident  in  a  colony,  who  was  entitled  to  a  share,  the 
Court  appointed  as  trustees  for  the  purposes  of  the  Act  persons  who  were 
resident  in  the  colony  :  Be  Simpson,  Be  Whitchurch,  [1897]  1  Ch.  256, 
C.  A. 
Cases  in  -^^  ^°  ^^^  power  of  the  Irish  Land  Commissioners  to  appoint  trustees  for 

Ireland.  the  purposes  of  the  Settled  Land  Act  in  certain  cases,  see  48  &  49  V.  c.  73, 

s.  13.  As  to  the  appointment  of  trustees  in  Ireland  when  trustees  have 
already  been  appointed  in  England,  see  Be  Maberley's  Settled  Estate,  19 
L.  R.  Ir.  341. 
New  trustees.  By  the  Trustee  Act,  1893,  s.  47  (replacing  the  Settled  Land  Act,  1890, 
s.  17),  all  the  powers  and  provisions  contained  in  the  Act  of  1893,  with 
reference  to  the  appointment  of  new  trustees,  and  the  discharge  and  retire- 
ment of  trustees  (as  to  which  v.  sup.  pp.  1166  seq.),  are  to  apply  to  and 
include  trustees  for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890, 
whether  appointed  by  the  Court  or  by  the  settlement,  or  under  provisions 
contained  in  the  settlement,  and  this  enactment  applies  and  is  to  have 
effect  with  respect  to  an  appointment  or  a  discharge  and  retirement  of 
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trasfcesa  taking  place  before  as  well  as  after  the  passing  of  the  Act,  and  is 
not  to  render  invalid  or  prejudice  any  appointment  or  any  discharge  and 
retirement  of  trustees  efieoted  before  the  passing  of  the  Act,  otherwise 
than  under  the  provisions  of  the  Conveyancing  and  Law  of  Property  Act, 
1881.  As  to  the  object  of  this  section,  see  Re  Wilcock,  34  Ch.  D.  508,  510  ; 
Be  Kane's  Trusts,  21  L.  E.  Ir.  112. 


(IV.)   LEASES. 

1.  Order  to  grant  Particular  Lease  where  no  Contract  has  been 
entered  into — Settled  Land  Act,  1882,  Sect.  10,  and  Settled 
Land  Act,  1890,  Sect.  10. 

Order  that  the  [building  or  mining]  lease  intended  to  be  granted 
to  M.  N.  of  the  lands  [or  of  the  mansion-house  &c.J  settled  by  the 
said  settlement  be  approved  ;  And  it  is  ordered  that  the  applicant 
[or  in  the  case  of  an  infant,  X.  Y.  his  guardian,  or  next  friend]  be  at 
liberty  to  execute  the  same. 

For  forms  of  application,  see  D.  C.  P.  1229,  1230. 

2.  Order  to  grant  Particular  Lease  where  Tenant  for  Life  has 
entered  into  a  Contract — Settled  Land  Act,  1882,  Sect.  10, 
and  Settled  Land  Act,  1890,  sect.  10. 

Order  that  the  conditional  contract  dated  &c.,  and  made  between 
the  appKcant  [or  the  said  X.  Y.]  of  the  one  part,  and  M.  N.  of  the 
other  part,  for  a  [building  or  mining]  lease  to  the  said  M.  N.  of  the 
hereditaments  therein  mentioned  for  the  term  and  upon  the  con- 
ditions therein  stated,  be  approved ;  And  it  is  ordered  that  the 
applicant  [or  in  the  case  of  an  infant,  X.  Y.  his  guardian  or  next 
friend]  be  at  liberty  to  execute  a  lease  in  pursuance  of  the  said 
contract. 

3.  Lease  of  Mansion-House — Settled  Land  Act,  1890,  s.  10. 

Order  that  A.  B.  (tenant  for  life)  be  at  liberty  to  grant  a  lease  to 

—  of  the  principal  mansion-house  known  as  &c.,  and  the  demesnes 
thereof  and  other  lands  usually  occupied  therewith  (pleasure-ground 
and  park,  and  other  lands  usually  occupied  therewith),  and  forming 
part  of  the  lands  comprised  in  the  said  settlement,  for  the  term  of 

—  years  from  the  —  day  ifcc,  at  the  yearly  rent  of  £ — ,  secured  by 
condition  of  re-entry,  and  other  the  conditions  specified  in  the  said 
Act. 

4.  Liberty  to  grant  Leases — Settled  Land  Act,  1882,  s.  10. 

Order  that  the  applicant  G.  [or  in  case  of  an  infant,  "  the  said 
X.  Y.  during  the  infancy  of  the  said  G."]  and  each  of  his  successors 
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in  title,  being  a  tenant  for  life  or  having  the  powers  of  a  tenant  for 
life  under  the  Settled  Land  Act,  1882,  be  at  liberty,  pursuant  to 
sect.  10  of  the  said  Act,  from  time  to  time  to  make  buUding  [or 
mining]  leases  of  the  lands  comprised  in  the  said  settlement  for  the 
term  of  —  years  [or  in  perpetuity]  on  the  conditions  specified  in  the 
said  Act  [or  on  other  conditions  than  those  specified  in  sects.  7  to  9 
of  the  said  Act]. — Tax  costs,  and  pay  out  of  settled  property. — Re 
George,  Chitty,  J.,  at  Chambers,  8  April,  1886,  A.  611. 

For  form  of  application,  see  D.  C.  P.  1229. 

5.  Liberty  to  make  Grants  for  Building  Purposes  pending  Action 

in  Chancery  Division — Settled  Land  Act,  1882 — Sect.  10. 

And  the  applicant  by  his  counsel  undertaking  that  he  will  not, 
while  the  action  of  S.  v.  T.,  18 — ,  S. — ,  (now  pending  in  the  Chancery 
Division),  is  pending,  make  any  grant  in  accordance  with  this  order 
without  informing  the  proposed  grantee  or  grantees  of  the  existence 
of  such  action,  and  undertaking  to  pay  the  respondent's  costs  of  this 
application  as  between  solr  and  client,  to  be  taxed  &c.,  in  case  of 
difierence,  Order  that  the  applicant  be,  pursuant  to  sect.  10  of  the 
Settled  Land  Act,  1882,  at  liberty  from  time  to  time  to  make  grants 
for  building  purposes  of  the  lands  comprised  in  the  said  settlement 
in  perpetuity  at  fee  farm  rents  and  otherwise  on  the  conditions 
specified  in  the  said  Act. — Re  Duke  of  Cleveland,  Kekewich,  J.,  at 
Chambers,  11  April,  1892,  A.  543. 

6.  Mining  Lease — Variation  according  to  Circumstances  of  the 

District — Settled  Land  Act,  1882,  s.  10. 

"  And  the  Judge  being  of  opinion  that,  with  respect  to  the  district 
in  which  the  N.  estate,  settled  by  the  said  wills  of  R.  D.  and  A.  D.,  is 
situate,  it  is  diflS.cult  to  make  a  lease  of  such  settled  estate  for  miuing 
purposes,  except  for  a  longer  term  and  on  other  conditions  than  the 
term  and  conditions  specified  in  that  behalf  in  the  Settled  Land  Act, 
1882  ;  And  the  Judge  being. also  of  opinion  that  the  said  agreement 
dated  &c.  is  beneficial  to  all  persons  interested  in  the  N.  estate  under 
the  settlements  thereof  made  by  the  above-mentioned  wills  of  the 
said  Er.  D.  and  A.  D. ;  Doth  order  that  the  said  agreement  dated 
&c.  be  carried  into  effect." — See  Re  Rees,  Edward  Davies'  Settled 
Estate,  North,  J.,  at  Chambers,  3  Aug.  1891,  A.  1421. 

7.  Order  for  payment  into  Court  by  Lessee  under  a  Mining  Lease — 

Settled  Land  Act,  1882,  s.  11. 

Order  that  the  applicant  be  at  liberty  to  lodge  in  Court,  as  directed 
in  the  schedule  hereto,  £ — ,  being  three-fourths  (or  one-fourth)  of 
the  rents  payable  by  him  under  a  lease  dated  &c.,  for  the  half-year 
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ending  &c.,  less  £ —  the  costs  of  lodgment  in  Court, ;  And  it  is  ordered 
that  the  applicant  be  at  liberty,  on  or  before  the  —  day  of  —  and  the 
—  day  of  — ,  19 — ,  and  the  same  days  in  each  succeeding  year  during 
the  term  created  by  the  said  lease,  to  lodge  in  Court,  as  directed  in 
the  said  schedule,  so  much  of  the  rents  payable  by  him  under  the 
said  lease  as  is  by  sect.  11  of  the  above-mentioned  Act  directed  to  be 
set  aside  as  capital  money  arising  imder  the  said  Act,  after  deducting 
therefrom  the  costs  of  lodgment  in  Court. 

N.B. — The  title  of  the  ledger  credit  in  the  Lodgment  Schedule  will 
be  :  "In  the  matter  of  the  Blackacre  estate,  settled  by  the  settlement 
dated  &c.  [or  by  the  will  of  &c.,  as  the  case  may  6e],  and  in  the  matter 
of  the  Settled  Land  Act,  1882."—"  Mineral  rents  under  lease 
dated  &c." 

For  forms  of  application,  &c.,  see  D.  C.  F.  1232  et  seq. 

8.  Settlement  by  way  of  Trust  for  Sale — Applicant  declared  to  be 
Tenant  for  Life — Leave  to  exercise  Powers  of  accepting  Sur- 
renders and  making  New  Leases — Settled  Land  Act,  1882, 
ss.  6—13,  s.  63,  and  Settled  Land  Act,  1884,  s.  7. 
The  application  by  &c.,  of  L.  S.  of  &c.,  who  is  deemed  to  be  the 
tenant  for  life  of  the  above-mentioned  property  under  the 
settlement  thereof  created  by  the  above-mentioned  will  and 
codicil,  Declare  that  the  applicant  is  the  person  entitled, 
under  the  said  settlement,  to  the  income  of  the  land  settled 
thereby;  And  this  Court  doth  order  that  pursuant  to  sect.  7 
of  the  Settled  Land  Act,  1884,  the  powers  conferred  on  a 
tenant  for  life  by  sect.  63,  together  with  sects.  6  to  13,  both 
inclusive,  of  the  Settled  Land  Act,  1882,  be  exercised  by  the 
apphcant  with  regard  to  [describe  property]  part  of  the  above- 
mentioned  premises  settled  by  the  said  will  and  codicil,  by  accepting 
a  surrender  of  the  existing  lease  of  the  premises  dated  &c.,  and  by 
making  a  new  lease  thereof  in  the  terms  of  the  draft  proposed  new 
lease  which  has  been  agreed  between  the  persons  expressed  to  be 
parties  thereto,  being  exhibit  B^  to  the  said  affidavit  of  &c.,  and  of 
which  this  Court  doth  hereby  approve  ;  And  it  is  ordered  that  pur- 
suant to  the  said  sect.  7  of  the  Settled  Land  Act,  1884,  the  powers 
conferred  upon  a  tenant  for  life  by  sect.  63,  together  with  sects. 
6  to  13  of  the  Settled  Land  Act,  1882,  be  exercised  by  the  applicant 
with  regard  to  all  the  said  settled  premises  by  from  time  to  time 
accepting  surrenders  of  and  granting  building  or  other  leases  of  the 
said  settled  premises  or  any  part  or  parts  thereof  for  such  terms 
and  upon  such  conditions  as  are  specified  in  the  said  Settled  Land 
Acts,  1882  and  1884 ;  Taxation  and  payment  of  costs  out  of  the 
corpus  of  the  property,  subject  to  the  trusts  of  the  said  settlement. — 
See  Re  Searle's  Settlement ,  Kekewich,  J.,  17  Jan.  1901,  B.  137  ; 
[1900]  2  Ch.  829. 
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NOTES. 
LEASES. 

Provisions  of  By  sect.  6  of  the  Settled  Land  Act,  1882,  a  tenant  for  life  is  empowered  to 
S.  L.  A.,  s.  6,  grant  leases  of  "  the  settled  land,  or  any  part  thereof,  or  any  easement, 
as  to  leasing,  right,  or  privilege  of  any  kind,  over  or  in  relation  to  the  same,  for  any 
purpose  whatever,whether  involving  waste  or  not,"  for  terms  not  exceeding, 
in  case  of  a  building  lease,  99  years ;  in  case  of  a  mining  lease,  60  years  ; 
and  in  case  of  any  other  lease,  21  years.  Sects.  7,  8,  and  9  (as  varied  by  the 
Settled  Land  Act,  1890,  ss.  7,  8)  prescribe  the  mode,  considerations,  con- 
ditions, and  terms  in,  for,  and  upon  which  leases  in  general,  building  leases, 
and  mining  leases  may  respectively  be  granted. 

A  lease  by  a  tenant  by  the  curtesy,  believing  himself  to  be  tenant  in  fee, 
may  nevertheless  take  effect  under  the  Act,  if  in  conformity  with  it : 
Mogridge  v.  Olapp,  [1892]  3  Ch.  382.  Semhle,  sect.  20  has  no  reference  to 
leases  or  other  conveyances  made  under  the  previous  sections  :  Mogridge  v. 
Clapp,  [1892]  3  Ch.  D.  382,  394.  A  tenant  for  life  cannot  grant  a  lease  to 
himself :  Boyce  v.  Edbroohe,  [1903]  1  Ch.  836. 

Under  the  power  conferred  by  sect.  6,  a  building  or  other  lease  may  be 
made  of  the  surface  of  the  land  reserving  the  mines  and  minerals  beneath  it : 
Re  Gladstone,  [1900]  2  Ch.  101,  C.  A.  (overruling  Be  Newell  and  NevilVs 
Contract,  [1900]  1  Ch.  90) ;  Re  D.  of  Rutland's  Settled  Estates,  [1900]  2  Ch. 
206  ;  and  so  under  a  power  in  a  settlement  to  lease  all  "  or  any  part  "  for 
building,  and  also  to  lease  mines  with  or  vpithout  surface :  Re  D.  of  Rutland's 
Settled  Estates,  sup. ;  and  a  tenant  for  life  of  settled  land  has  power  under 
sect.  6  to  grant  a  lease  of  a  right  to  let  down  the  surface  of  the  land  by 
mining  operations  :  Sitwell  v.  E.  of  Londesborough,  [1905]  1  Ch.  460. 
Tenant  for  '^^®  power  must  be  exercised  with  due  regard  to  the  provisions  of  sect.  53, 

life  a  trustee    ^^d  therefore  a  lease  will  be  void  as  against  the  remaindermen  if  it  is  granted 
of  the  power,  by  the  tenant  for  life  to  his  wife  for  the  purpose  of  conferring  a  benefit  on 
her  at  the  expense  of  his  successors  in  title :  Sutherland  v.  S.,  [1893]  3  Ch. 
169  ;  or  if  widow,  tenant  for  life  durante  viduitate,  seeks  to  grant  a  lease  of 
the  house  to  her  intended  husband,  so  that  they  may  live  in  it  together : 
Middlemas  v.  Stevens,  [1901]  1  Ch.  574 ;   or  if  the  tenant  for  life  accepts 
a  sum  of  money  from  the  lessee  as  a  bribe  for  granting  the  lease,  and  not 
by  way  of  fine  :   Chandler  v.  Bradley,  [1897]  1  Ch.  315  ;   and  see  Re  Hand- 
man  and  Wilcox,  [1902]  1  Ch.  599.    Whether  in  such  cases  the  lease  will 
be  void  or  voidable,  quaere  S.  C. ;  and  money  paid  to  tenant  for  life  by  a 
lessee  as  consideration  for  accepting  a  surrender  of  a  lease,  which  he  has 
granted  under  the  powers  of  the  Settled  Land  Act,  will  not  belong  to  him  as 
casual  profit  but  must  be  apportioned :   Re  Rodes,  [1909]  1  Ch.  815. 
Where  tenant      As  to  whether  where  the  tenant  for  life  is  a  lunatic  lavsrfuUy  detained,  but 
for  life  is  a       not  so  found  by  inquisition,  the  power  of  leasing  may  be  exercised  by  the 
lunatic.  committee  with  the  leave  of  the  Judge  in  lunacy,  sect.  120  of  the  Lunacy 

Act  being  available  in  aid  of  sects.  6  and  62  of  the  Settled  Land  Act,  1882  : 
see  Re  Salt,  [1896]  1  Ch.  117,  C.  A.,  distinguishing  Re  Baggs,  [1894]  2  Ch. 
416,  V.  sup.  p.  1752  ;  but  see  Re  S.  S.  B.,  [1906]  1  Ch.  712,  C.  A. ;  Re  De 
Moleyns  and  Harris's  Contract,  [1908]  1  Ch.  110. 
Trustees  how  The  existence  of  trustees  for  the  purposes  of  the  Acts  is  not  a  condition 
far  necessary,  precedent  to  the  power  of  the  tenant  for  life  to  make  a  lease,  which  is  valid, 
although  there  are  no  such  trustees,  and  a  lessee  dealing  in  good  faith  with 
the  tenant  for  life  is  not  bound  to  inquire  whether  there  are  such  trustees, 
nor  affected  with  constructive  notice  that  there  are  none ;  and,  semhle, 
although  he  have  actual  notice,  his  title  is  not  invalidated :  Mogridge  v. 
Clapp,  [1892]  3  Ch.  382,  and  see  ante,  p.  1756.  But  omission  by  the  tenant  for 
life  to  have  trustees  appointed  might  prevent  him  from  obtaining  specific 
performance  against  an  unwilling  lessee :  S.  C,  at  p.  395  ;  q.  v.  as  to  the 
effect  of  sect.  7,  sub-sect.  2,  of  the  Settled  Land  Act,  1890. 
Building  A  lease  granted  in  part  in  consideration  of  the  lessee  expending  a  specified 

leases.  sum  in  improvements  and  repairs  is  a  "  building  lease  "  within  sect.  8, 
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sub-seot.  1,  of  the  Act  of  1882  :  Re  DanieU's  Settled  Estates,  [1894]  3  Ch.  503, 
C.  A. ;  but  the  Court  will  not  under  sect.  7  of  the  Act  of  1884  sanction  a 
building  lease  in  which  the  agreed  repairs  or  improvements  to  be  done  by 
lessee  are  such  as  an  ordinary  landlord  is  expected  to  do  :  S.  C. 

By  sect.  11,  "  under  a  mining  lease,  whether  the  mines  or  minerals  leased  Minmg  leases, 
are  already  opened  or  in  work  or  not,  unless  a  contrary  intention  is  ex- 
pressed in  the  settlement,  there  shall  be  from  time  to  time  set  aside  as  capital 
money  arising  under  this  Act,  part  of  the  rent  as  follows,  namely,  where  the 
tenant  for  life  is  impeachable  for  waste  in  respect  of  minerals,  three  fourth 
parts  of  the  rent,  and  otherwise  one-fourth  part  thereof,  and  in  every  such 
case  the  residue  of  the  rent  shall  go  as  rents  and  profits." 

In  the  case  of  open  mines,  the  tenant  for  life,  though  not  expressed  by  the 
settlement  to  be  unimpeachable  for  waste,  must  be  treated  as  being  so  for 
the  purposes  of  sect.  11,  and  may  therefore  grant  a  lease  of  such  mines  upon 
the  terms  of  setting  aside  one-fourth  only  of  the  rent :  Re  Chaytor,  [1900] 
2  Ch.  804.  As  to  the  right  of  tenant  for  life  to  work  open  mines,  v.  sup. 
Vol.  I.,  p.  542. 

A  person  entitled  for  life  to  income  of  money  to  arise  from  sale  of  settled 
land,  and  to  rents  and  profits  until  sale,  is  not,  strictly  speaking,  impeach- 
able for  waste  within  sect.  11,  but  if  he  makes  a  lease  of  unopened  minerals, 
three-fourths  of  the  rents  and  royalties  ought  to  be  set  aside  as  capital 
money :  Re  Ridge,  Hellard  v.  Moody,  31  Ch.  D.  504,  C.  A. 

Sect.  11  does  not  apply  to  a  mining  lease  granted  by  a  tenant  for  life 
under  a  contract  entered  into  by  his  testator  as  absolute  owner :  Re 
Kermys-Tynte,  K.-T.  v.  K.-T.,  [1892]  2  Ch.  211.  As  to  terms  permissible 
in  a  mining  lease,  see  Re  Aldam's  Estate,  [1902]  2  Ch.  46. 

Past  voluntary  expenditure  by  a  lessee  is  not  a  "  consideration  "  under  Past  expendi- 
sect.  8,  sub-sect.  1,  of  the  Act  of  1882,  justifying  a  lease  by  tenant  for  life  at  ture. 
less  than  the  "  best  rent,"  nor  is  it  "  money  laid  out "  within  sect.  7, 
sub-sect.  2,  which  refers  to  money  beneficially  laid  out  with  direct  reference 
to  the  grant  of  the  lease :  Re  Ohawners  Settled  Estates,  [1892]  2  Ch.  192. 

By  sect.  10,  where  it  is  shown  to  the  Court,  with  respect  to  the  district  Extension 
in  which  any  settled  land  is  situate,  either  (i.)  that  it  is  the  custom  for  land  by  Court  of 
therein  to  be  leased  or  granted  for  building  purposes,  for  a  longer  term  or  on  term  specified 
other  conditions  than  those  specified  in  the  Act,  or  in  perpetuity  ;   or  (ii.)  in  the  Act. 
that  it  is  difficult  to  make  such  leases  or  grants  except  for  a  longer  term  or 
on  other  conditions  than  those  specified  in  the  Act,  or  except  in  perpetuity, 
the  Court  may  authorize  generally  the  tenant  for  life  to  make,  from  time  to 
time,  leases  or  grants  of  or  affecting  the  settled  land  in  that  district  or  parts 
thereof,  for  any  term  or  in  perpetuity,  at  fee-farm  or  other  rents,  secured 
by  condition  of  re-entry  or  otherwise,  as  in  the  order  of  the  Court  expressed, 
or  may,  if  it  thinks  fit,  authorize  the  tenant  for  life  to  make  any  such  lease 
or  grant  in  any  particular  case  ;  and  thereupon  the  tenant  for  life,  and  sub- 
ject to  any  direction  in  the  order  to  the  contrary,  each  of  his  successors  in 
title,  being  a  tenant  for  life  under  the  Act,  may  make  in  any  case,  or  in  any 
particular  case,  a  lease  or  grant  of  or  affecting  the  settled  land,  or  part 
thereof,  in  conformity  with  the  order. 

By  the  Settled  Land  Act,  1890,  s.  9,  "  where  on  a  grant  for  building  g.  l.  Act, 
purposes  by  a  tenant  for  life,  the  land  is  expressed  to  be  conveyed  in  fee  1890,  s.  9. 
simple,  with  or  subject  to  a  reservation  thereout  of  a  perpetual  rent  or  rent- 
charge,  the  reservation  shall  operate  to  create  a  rent-charge  in  fee  simple 
issuing  out  of  the  land  conveyed,  and  having  incidental  thereto  all  powers 
and  remedies  for  recovery  thereof  conferred  by  sect.  44  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  and  the  rent-charge  so  created  shall  go  and 
remain  to  the  uses,  on  the  trusts,  and  subject  to  the  powers  and  provisions 
which  immediately  before  the  conveyance  was  subsisting  with  respect  to  the 
land  out  of  which  it  is  reserved." 

By  sect.  12  of  the  principal  Act,  the  leasing  powers  are  extended  in  certain 
eases  to  leases  for  giving  effect  to  contracts  previously  entered  into,  or  to  a 
covenant  for  renewal,  and  for  confirming  previous  leases  which  are  void  or 
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voidable.     By  sect.  13,  powers  of  accepting  surrenders  of  leases,  and  by 
sect.    14,    powers    of    granting  licences    for  leases    of    copyholds,   are 
conferred. 
Mansion-  As  to  leases  and  sales  of  the  mansion-house  and  park  under  sect.  10  of  the 

house.  Settled  Land  Act,  1890,  repealing  and  re-enacting,  with  variations,  sect.  15 

of  the  principal  Act,  v.  inf.  p.  1767. 

By  sect.  9,  where  the  Court  authorizes  generally  the  tenant  for  life  to 
make  from  time  to  time  leases  or  grants  for  building  or  mining  purposes 
under  sect.  10  of  the  principal  Act,  the  order  shall  not  direct  any  particular 
lease  or  grant  to  be  settled  or  approved  by  the  Judge,  unless  the  Judge  shall 
consider  that  there  is  some  special  reason  why  such  lease  or  grant  should  be 
settled  or  approved  by  him.  Where  the  Court  authorizes  any  such  lease 
or  grant  in  any  particular  case,  or  where  the  Court  authorizes  a  lease  under 
sect.  15  of  the  Act,  the  Court  may  either  approve  a  lease  or  grant  already 
prepared,  or  may  direct  that  the  lease  or  grant  shall  contain  conditions 
specified  in  the  order,  or  such  conditions  as  may  be  approved  by  the  Judge 
in  Chambers  without  directing  the  lease  or  grant  to  be  settled  by  the 
Judge. 


(v.)    SALES,    CONTRACTS,    AND   OTHER  DISPOSITIONS. 

1.  Order  for  Leave  to  Sell  the  Mansion-House,  or  Timber  or 
Chattels — Settled  Land  Act,  1882,  s.  35  or  37 — Settled  Land 
Act,  1890,  s.  10. 

Order  that  the  applicant  [or  the  said  X.  Y.]  be  at  liberty  to  sell 
the  principal  mansion-house  [or  the  timber  ripe  and  fit  for  cutting] 
on  the  land  [or  the  furniture  and  chattels]  settled  by  the  above- 
mentioned  settlement,  in  such  manner  and  subject  to  such  par- 
ticulars, conditions,  and  provisions  as  he  may  think  fit.- — Taxation 
and  payment  of  costs  by  trustees  out  of  the  proceeds  of  the  said  sale 
[or,  in  the  case  of  timber,  out  of  the  three-fourths  of  the  proceeds  of 
the  said  sale  to  be  set  aside  as  capital  money  arising  under  the  said 
Act]. 

For  forms  of  application,  see  D.  C.  F.  1230,  1231. 


2.  Leave  to  Tenant  for  Life  to  sell  Specific  Heirlooms — 
Sect.  37. 

Order  that  the  applicant  be  at  liberty  to  sell  certain  chattels 
settled  by  the  will  of  C.  D.,  that  is  to  say,  a  painting  in  oil  colours, 
by  &c.  &c.,  at  the  price  of  £ — ,  and  in  other  respects  on  the  terms  of 
a  conditional  agreement,  dated  &c. — Directions  for  payment  of  com- 
mission on  sale. — And,  if  the  said  conditional  agreement  shall  fail 
of  effect  on  the  part  of  purchasers,  the  applicant  is  to  be  at  liberty 
to  sell  the  said  picture  to  any  person  or  persons  for  a  sum  not  less 
than  £ — . — Taxation  and  payment  of  costs. — Costs  to  include  all 
fees  paid  for  valuation  made  by  expert  witnesses. — Re  Radru>r's 
(Earl)  Will,  Chitty,  J.,  29  July,  1890,  B.  954 ;  S.  C,  45  Ch.  D.  402, 
C.A, 
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3.  Leave  to  sell  Specified  Heirlooms,  pending  decision  of  Question 
as  to  re-investment  of  Proceeds. 

And  the  applicant  by  his  counsel  undertaking  within  one  month 
to  raise  the  question  whether  any  part  of  the  proceeds  already 
obtained  from  the  sale  of  heirlooms  can  be  properly  re-invested  so  as 
to  devolve  as  the  settled  real  estate,  and  in  the  meantime  not  to 
direct  any  such  re-investment  of  the  proceeds  of  the  sale  now 
sanctioned,  and  to  abide  by  any  direction  of  the  Court  which  may 
be  given  as  to  re-investment  of  such  proceeds  in  the  purchase  of 
chattels,  upon  the  application  of  the  trustees  or  guardians  of  the 
infant  tenant  in  tail  or  otherwise,  Order  that  the  applicant  be  at 
liberty  to  sell  through  X.,  of  &c.,  four  pictures  [describing  thetn] 
comprised  in  the  above-mentioned  settlement  for  £ — . — Purchase- 
money  to  be  paid  to  trustees,  to  be  held  upon  trusts  of  settlement. — 
Pay  commission  and  costs. — Re  Marlborough's  {Duke  of)  Settlement, 
Chitty,  J.,  3  Feb.  1885,  B.  220  ;  v.  inf.  p.  1768. 

4.  Declaration  as  to  Application  of  Proceeds  of  Heirlooms  in 
Discharge  of  Incumbrances. 

Declare  Pit,  as  tenant  for  life  under  the  above-mentioned  settle- 
ment, entitled  to  have  proceeds  of  sale  of  heirlooms  applied  in  dis- 
charge of  incumbrances  affecting  settled  estates  without  keeping 
the  charges  alive. — Trustees,  upon  request  of  tenant  for  hfe,  to  invest 
proceeds  in  discharge  of  mortgage. — Re  Marlborough's  {Duke  of) 
Settlement,  M.  v.  Marjoribanks,  Chitty,  J.,  18  June,  1885,  B.  826 ; 
S.  C,  30  Ch.  D.  127  ;  32  Ch.  D.  1,  C.  A. 

5.  Costs   of  Sale  by  several  persons  constituting  Tenant  for  Life 
and  employing  separate  Solicitors  allowed  and  paid  out  of 


Tax  the  following  costs,  that  is  to  say : — (a)  One  set  of  costs  for 
conducting  the  sale  of  such  part  of  the  above-mentioned  real  estate  as 
was  sold  by  public  auction  under  Schedule  I.  Part  I.  of  the  general 
order  made  under  the  Solrs'  Eemuneration  Act,  1881 ;  (b)  One  set  of 
costs  to  be  taxed  under  Part  I.  of  the  same  schedule  for  negotiating 
the  sale  of  such  part  of  the  said  real  estate  as  was  sold  by  private 
contract,  if  any  such  costs  are  properly  chargeable ;  (c)  One  set  of 
costs  to  be  taxed  under  Part  I.  of  the  same  schedule  for  deducing 
title  to  the  said  real  estate  ;  (d)  The  costs  of  all  parties  to  the  con- 
veyances of  the  said  real  estate  for  perusing  and  completing  such 
conveyances,  and  in  such  taxation  such  of  the  parties  to  the  said  con- 
veyances as  were  represented  by  separate  solrs  in  and  about  the 
perusal  and  completion  of  the  said  conveyances  are  to  be  entitled  to 
separate  sets  of  costs  of  such  perusal  and  completion,  but  one  set  of 
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costs  only  is  to  be  allowed  to  any  tenant  for  life  or  person  having 
the  powers  of  a  tenant  for  life,  and  his  incumbrancers  or 
assignees ;  And  it  is  ordered  that  the  said  costs  be  paid  out  of 
the  entire  proceeds  of  the  sale  of  the  said  real  estate,  the  costs  (a), 
(b)  and  (c)  being  payable  to  Mr.  W.  F.  of  —  as  solr  for  the  vendors. — 
See  Smith  v.  Lancaster,  C.  A.,  8  Aug.  1894,  B.  2026 ;  [1894]  3  Ch. 
439,  0.  A. 


6.  Application  of  Proceeds  of  Sale  of  Heirlooms  for  Repair  of 
unsold  Heirlooms — Salvage — Settled  Land  Act,  1882,  s. 
37  (2). 

Order  that  the  Pit,  as  tenant  for  life,  be  at  liberty  to  sell  such  of 
the  family  portraits,  &c.,  as  are  mentioned  in  the  said  affidavit  of 
&c..  And  it  is  ordered  that  the  Pit  Earl  W.  do  pay  the  net  proceeds 
of  sale  after  payment  of  the  expenses  of  sale  to  the  Defts,  as  trustees 
of  the  pictures  and  heirlooms  bequeathed  by  the  testatrix's  wUl. — 
Liberty  for  the  Defts  as  such  trustees  to  apply,  in  restoration  of  the 
remaining  pictures  and  heirlooms  bequeathed  by  the  said  will,  such 
reasonable  portion  of  the  proceeds  of  the  said  sale  as  in  their  dis- 
cretion they  may  think  fit. — Re  Waldegrave,  W.  v.  W.,  North,  J., 
30  Nov.  1899,  B.  4024  ;  81  L.  T.  632. 


7.  Costs  of  attempted  Sale  charged  on  Settled  Land — Settled  Land 
Act,  1882,  s.  21  (10). 

Declare  that  the  costs,  charges  and  expenses,  to  be  taxed  &c.,  of 
the  applicant  of  and  incidental  to  the  attempted  sale  by  auction  on 
the  —  day  &c.,  of  the  Shortgrove  Estate  &c.,  are  costs,  charges  and 
expenses  of  and  incidental  to  the  exercise  of  the  powers  of  sale  con- 
ferred by  the  Settled  Land  Act,  1882,  in  respect  of  the  said  settlement ; 
And  order  that  the  said  costs,  charges  and  expenses,  so  far  as  they  have 
been  incurred  in  relation  to  the  said  estate,  be  paid  out  of  the  property 
subject  to  the  said  settlement,  and  be  raised  by  means  of  a  charge  on 
the  land  thereby  settled,  or  the  unsold  part  thereof. — Tax  costs  of 
application,  and  direction  to  raise  and  pay  the  same  in  like  manner 
as  above. — See  Re  Smith's  Settlement,  Kekewich,  J.,  9  May,  1891, 
B.  784  ;  [1891]  3  Ch.  65. 


8.  Enforcing  Contract,  d;c. — Sect.  31. 

Order  that  the  contract,  dated  &c.,  for  sale  of  &c.  (exchange, 
partition,  mortgage,  lease,  or  execution  of  improvements  &c.),  be 
carried  into  eSect  (enforced,  vg.ried,  or  rescinded). 


SECT.  VI. 


(v.)]  Sales,  do.  l''^? 


9.  Order  for  Payment  into  Court  by  Purchaser  of  Purchase-money 
of  Settled  Land,  Timber,  or  Chattels— Settled  Land  Act,  1882, 
s.  22,  and  i?.  13. 

Order  that  the  applicant  be  at  liberty  to  lodge  in  Court,  as  directed 
in  the  schedule  hereto,  £ — ,  the  purchase-money  of  the  A.  estate 
[or  as  the  case  may  he],  settled  by  the  said  settlement. 

N.B. — The  ledger  credit  in  the  Lodgment  Schedule  will  be — "  In 
the  matter  of  the  settlement,  dated  &c.  (or  created  by  the  will  of  &c., 
as  the  case  may  be),  proceeds  of  sale  of  &c.,  and  In  the  matter  of  the 
Settled  Land  Act,  1882." 

For  form  of  application,  see  D.  C.  P.  1232. 


NOTES. 

SALES. 

By  r.  8,  any  sale  authorized  or  directed  by  the  Court  under  the  Act  shall 
be  carried  into  efiect  out  of  Court,  unless  the  Judge  shall  otherwise  order, 
and  generally  in  such  manner  as  the  Judge  may  direct. 

MANSION-HOUSE. 

Sect.  15  of  the  prmcipal  Act  provided  that, "  notwithstanding  anything  ui  Sect.  15  of  the 
this  Act,  the  principal  mansion-house  on  any  settled  land,  and  the  demesnes  S.  L.  Act, 
thereof,  and  other  land  usually  occupied  therewith,  shall  not  be  sold  or  1882. 
leased  by  the  tenant  for  life  without  the  consent  of  the  trustees  of  the  settle- 
ment, or  an  order  of  the  Court." 

This  section  has  been  repealed  and  re-enacted  with  variations  by  the  Sect.  10  of  the 
Settled  Land  Act,  1890,  s.  10,  which  enacts  as  follows : — "  Notwithstanding  S.  L.  Act, 
anything  contained  in  the  Act  of  1882,  the  principal  mansion-house  (it  any)  1890. 
on  any  settled  land,  and  the  pleasure  grounds  and  park  and  lands  (if  any) 
usually  occupied  therewith,  shall  not  be  sold,  exchanged,  or  leased  by  the 
tenant  for  life  without  the  consent  of  the  trustees  of  the  settlement  or  an 
order  of  the  Court.     Where  a  house  is  usually  occupied  as  a  farmhouse,  or 
where  the  site  of  any  house,  and  the  pleasure  grounds  and  park  and  lands 
(if  any)  usually  occupied  therewith,  do  not  altogether  exceed  twenty-five 
acres  in  extent,  the  house  is  not  to  be  deemed  a  principal  mansion-house 
within  the  meaning  of  this  section." 

A  park  not  usually  occupied  with  the  principal  mansion-house  is  within  Meaning  of 
the  section  :   Pease  v.  Courtney,  [1904]  2  Ch.  503.     As  to  the  meaning  of  mansion- 
"  principal  mansion-house,"  see  Qilhey  v.  Biish,  [1906]  1  Ch.  11.  house. 

The  section  applies  to  the  lease  of  an  easement  over  the  mansion-house, 
park  and  grounds :  Sutherland  v.  S.,  [1893]  3  Ch.  169  :  Pease  v.  Courtney, 
[1904]  2  Ch.  503. 

The  Court,  under  this  section,  on  an  application,  for  sale  of  a  mansion-  Where  Court 
house,  can  take  a  wider  view  than  in  the  case  of  a  proposed  sale  of  heir-  will  order 
looms ;   and,  exercising  a  discretion  unfettered  by  rules,  and  treating  the  sale, 
well-being  of  settled  land  as  a  paramount  object  of  the  Act,  will  consider 
not  only  the  wishes  and  interests  of  the  tenant  for  lite  and  remainderman, 
but  all  the  circumstances,  including  the  interests  of  the  tenants  on  the 
estate :   Re  Marq.  of  Ailesbury's  Settled  Estates,  [1892]  1  Ch.  506,  C.  A. ; 
S.  C,  Bruce  v.  Marq.  of  Aileshury,  [1892]  A.  C.  356 ;  and  see  Richardson  v. 
B.,  [1900]  2  Ch.  778. 

Though  a  testator  expressly  directed  that  the  mansion-house  was  to  be 
kept  up  as  a  place  of  residence  for  the  person  for  the  time  being  entitled  to 
the  possession  thereof  under  his  will,  and  that  the  heirlooms  should  at  all 
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Consent  of 
trustees. 


times  be  kept  in  tlie  mansion-house,  the  Court  sanctioned  a  sale,  but  with 
directions  as  to  the  disposal  of  the  heirlooms  :  Be  Brown's  Will,  27  Ch.  D. 
179. 

The  fact  that  the  testator  has  directed  a  sale  after  the  death  of  the  tenant 
for  life  has  weight  with  the  Court  in  ordering  a  sale  against  the  wish  of  the 
trustees :  Be  Wortham's  Settled  Estates,  75  L.  T.  293. 

Where  the  tenant  for  life  had  mortgaged  his  estate  to  the  fuU  value,  the 
Court  declined  to  order  the  sale  without  full  information  as  to  the  facts 
and  the  consent  of  the  mortgagees :  Be  Sebright's  Settled  Estates,  33  Ch.  D. 
429,  0.  A. 

The  consent  of  the  trustees  required  by  this  section  need  not  be  com- 
municated to  the  parties :  Oilbey  v.  Bush,  [1906]  1  Ch.  11. 

Semhle,  trustees  appointed  during  the  minority  of  the  tenant  for  life  have 
an  unrestricted  power  to  sell  the  mansion-house ;  Be  Countess  of  Dudley, 
35  Ch.  D.  338,  343,  per  Chitty,  J. 


Sect.  37  of 
S.  L.  Act, 
1882. 


When  Court 
will  order 


Heirlooms 
settled  with 
title. 


Devolution  of 
proceeds. 


HEIELOOMS. 

By  sect.  37  (1),  "  where  personal  chattels  are  settled  on  trust  so  as  to 
devolve  with  land  until  a  tenant  in  tail  by  purchase  is  born,  or  attains  the 
age  of  twenty-one  years,  or  so  as  otherwise  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant  for  life 
of  the  land  may  sell  the  chattels  or  any  of  them.  (2)  The  money  arising  by 
the  sale  shall  be  capital  money  arising  under  this  Act,  and  shall  be  paid, 
invested,  or  applied,  and  otherwise  dealt  with  in  like  manner  in  all  respects 
as  by  this  Act  directed  with  respect  to  other  capital  money  arising  under 
this  Act,  or  may  be  invested  in  the  purchase  of  other  chattels,  of  the  same 
or  any  other  nature,  which,  when  purchased,  shall  be  settled  and  held  on 
the  same  trusts,  and  shall  devolve  in  the  same  manner  as  the  chattels  sold. 
(3)  A  sale  or  purchase  of  chattels  under  this  section  shall  notbemadewithout 
an  order  of  the  Court." 

The  Court  must  be  satisfied  that  the  proposed  sale  is  reasonable  and 
proper,  having  regard  to  the  interests  of  all  persons  entitled,  the  interests  of 
persons  more  remotely  entitled  being  of  less  weight  than  those  of  persons 
nearer  in  succession :  Earl  of  Badnor's  Will,  45  Ch.  D.  402, 424,  C.  A. ;  and 
see  Be  Beaumonfs  Settled  Estates,  58  L.  T.  916  ;  and  the  fact  that  the  tenant 
for  Ufe  applying  for  leave  to  sell  is  in  difficulties  through  extravagance  will 
not  be  regarded.  In  the  case  of  a  unique  family  heirloom  of  repute, 
sentimental  feelings  in  the  family  may  be  regarded  :  Be  Hope,  De  Cetto  v. 
H.,  [1899]  2  Ch.  679,  C.  A.  (The  "  Hope  Diamond  "  case). 

And  by  force  of  sect.  53  the  tenant  for  life  is  in  the  position  of  a  trustee 
with  a  discretionary  power  of  sale,  and  must  have  regard  to  the  interests  of 
other  persons  entitled:  Be  Beaumont's  Settled  Estates,  sup.  Where  cir- 
cumstances rendered  it  expedient,  the  Court  sanctioned  the  removal  of 
some  of  the  heirlooms  to  another  family  mansion,  and  the  sale  of  the  rest : 
Brovme  v.  GolUns,  62  L.  T.  566  ;  and  see  Be  Brown's  Will,  27  Ch.  D.  179, 
sup. ;  and  authorized  trustees  to  pay  out  of  the  proceeds  of  sale  of  heirlooms 
the  expenses  of  the  repair  and  renovation  of  other  heirlooms,  consisting 
of  pictures,  settled  by  the  same  will,  and  remaining  unsold :  Be  Walde- 
grave,  1899,  W.  N.  240 ;  81  L.  T.  632  ;  Form  6,  p.  1766,  sup. 

A  dignity  or  title  of  honour  which  descends  to  the  heirs  general  or  heirs  of 
the  body  is  within  the  definition  of  "  land,"  and  heirlooms  settled  so  as  to 
devolve  with  the  dignity  or  title  may  be  sold  under  this  section :  Be 
Bivett-Carnac's  Will,  30  Ch.  D.  136  ;  Be  Earl  of  Aylesford's  SeiUed  Estate, 
32  Ch.  D.  162. 

It  has  been  held  that  the  devolution  of  the  proceeds  of  the  sale  of  chattels, 
and  of  any  interim  investments  thereof,  follows  the  devolution  which 
originally  belonged  to  the  chattels,  and  the  money  may  be  applied,  under 
sect.  21,  in  paying  ofE  incumbrances  affecting  the  inheritance  of  the  settled 
land  without  keeping  such  incumbrances  on  foot  for  the  benefit  of  an  infant 
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remainderman ;  and  though  the  course  of  devolution  is  thus  changed,  the 
tenant  for  hfe  cannot  be  prevented  from  directing  any  such  application,  on 
the  ground  of  his  being  a  trustee  of  the  power  under  sect.  53 :  Be  D.  of 
Marlborough's  Settlement,  D.  0/  Marlborough  v.  Marjoribanhs,  32  Ch.  D. 
1,  C.  A. ;  see  Form  4,  stip.  p.  1765  ;  Bruce  v.  Marquis  of  Ailesbury,  [1892] 
A.  C.  356,  365,  H.  L. 

But  the  Act  does  not  empower  a  tenant  for  life  to  sell  any  property  which, 
when  vested  in  a  tenant  in  fee  simple,  would  be  by  law  inalienable :  Ee 
Bivett-Carnac's  Will,  30  Ch.  D.  136. 


By  sect.  35  (1),  "  where  a  tenant  for  life  is  impeachable  for  waste  in  S.  L.  Act, 
respect  of  timber,  and  there  is  on  the  settled  land  timber  ripe  and  fit  for  1882,  s.  35(1). 
cutting,  the  tenant  for  life,  on  obtaining  the  consent  of  the  trustees  of  the 
settlement,  or  an  order  of  the  Court,  may  out  and  sell  that  timber,  or  any 
part  thereof.  (2)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall 
be  set  aside  as  and  be  capital  money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rents  and  profits." 

If  the  timber  is  sold  along  with  the  land,  the  proceeds  must  be  treated  as 
capital  money :  Be  Llewellin,  L.  v.  Williams,  37  Ch.  D.  317  ;  Be  Smith's 
Settled  Estates,  [1891]  3  Ch.  65. 

CONTRACTS. 

By  sect.  31  (1),  the  tenant  for  life  is  empowered  (i)  to  contract  to  make 
any  sale,  exchange,  partition,  mortgage,  or  charge ;  (ii)  to  vary  or  rescind 
the  contract  as  an  absolute  owner  might ;  (iii)  to  contract  to  make  a  lease, 
and  to  vary  the  terms  in  making  the  lease ;  (iv)  to  accept  surrenders  of 
contracts  or  leases,  and  make  new  ones ;  (v)  to  enter  into,  vary,  or  rescind 
contracts  as  to  improvements ;  and  ( vi)  generally  for  carrying  into  effect  any 
of  the  purposes  of  the  Act.  By  sub-sect.  (2),  contracts  are  binding,  and 
enure  to  the  settled  land  and  the  successors  in  title  of  the  tenant  for  life. 
By  sub-sect.  (3),  "  The  Court  may,  on  the  application  of  the  tenant  for  life, 
or  of  any  such  successor,  or  of  any  person  interested  in  any  contract,  give 
directions  respecting  the  enforcing,  carrying  into  effect,  varying,  or  rescind- 
ing thereof." 

Upon  a  summons  under  this  sub-section,  nothing  can  be  decided  as 
against  persons  not  parties  to  the  contract :  Be  Ailesbury  Settled  Estates, 
1893,  W.  N.  140  ;  62  L.  J.  Ch.  1012  ;  42  W.  R.  15  ;  69  L.  T.  493. 

A  tenant  for  life  cannot  agree  to  sell  at  a  price  to  be  fixed  by  arbitra- 
tion ;  but  such  an  agreement  if  scheduled  to  a  private  Act,  will  bind  aU 
persons  interested  in  the  settled  estate,  though  not  mentioned  in  the 
Act,  Be  Earl  of  Wilton's  Settled  Estate,  [1907]  1  Ch.  50. 

By  the  Settled  Land  Act,  1890,  s.  6,  a  tenant  for  life  may  make  any 
conveyance  which  is  necessary  or  proper  for  giving  effect  to  a  contract 
entered  into  by  a  predecessor  in  title,  and  which  if  made  by  such  predecessor 
would  have  been  valid  as  against  his  successors  in  title. 

UNIVERSITIES   AND   COLLEGES   ESTATES   ACT,    1898. 

By  this  Act  (61  &  62  V.  c.  55),  sect.  1,  for  the  purposes  of  sale,  enfranchise- 
ment, exchange,  partition  and  leasing,  a  university  or  college  is  empowered 
to  exercise  any  of  the  powers  conferred  on  a  tenant  for  life  by  the  Settled 
Land  Acts,  1882  to  1890,  and  for  those  purposes  the  provisions  of  sects.  3, 4, 
6—10, 12—14, 16, 17,31, 34, 55  of  the  Act  of  1882,  sect.  4  of  the  Act  of  1884, 
sects.  2  and  3  of  the  Act  of  1889,  and  sects,  5,  8,  9  of  the  Act  of  1890  are 
rendered  applicable  subject  to  certain  modifications  and  to  the  supervision 
of  the  Board  of  Agriculture.  The  Act  contains  provisions  as  to  the  applica- 
tion of  capital  money  (sect.  2),  powers  of  borrowing  for  improvements 
(sect.  3),  and  money  payable  into  Court  or  to  trustees  (sect.  6),  under  the 
Act  or  the  Universities  and  Colleges  Estates  Acts,  1858  to  1880. 
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(VI.)   APPLICATION  OF  M0N3EY  UNDER  THE  ACTS. 

1.  Investment— Settled  Land  Ad,,  1882,  s.  22  (3). 
Order  that  tlie  funds  in  Court  representing  the  capital  moneys 
arising  from  the  sale  of  the  lands  comprised  in  the  settlement  created 
by  the  will  of  &c.  be  dealt  with  as  directed  in  the  schedule  hereto. — 
[Add  Payment  Schedule.] 

This  application  can  be  made  by  either  trustees  or  tenant  for  life. 

2.  Application  of  Money  paid  for  a  Lease  or   Reversion — Settled 
Land  Act,  1882,  s.  34. 

Order  that  £ — ,  being  the  proceeds  of  the  sale  of  a  lease  for  years 
[or  life,  or  a  reversion,  or  other  interest,  describing  it]  settled  by  the 
above-mentioned  settlement,  be,  pursuant  to  sect.  34  of  the  above- 
mentioned  Act,  applied  for  the  benefit  of  the  parties  interested  under 
the  said  settlement  in  manner  following  [specify  the  mode  or  modes 
of  application]. 

For  a  ease  in  which  it  was  held  that,  upon  payment  of  the  purchase- 
money  to  trustees  of  a  settlement,  the  income  of  the  investments  would  be 
applicable  for  payment  of  jointure  rent-charges,  see  Be  Marquis  of  Ailes- 
hury  and  Lord  Iveagh,  [1893]  2  Ch.  345,  358. 

For  form  of  application,  see  D.  C.  F.  1237. 

NOTES. 
CAPITAL  MONEY. 

Meaning  of  "  Capital  money  "  arising  under  the  Act  comprises : — (1)  Money  received 

"  capital  upon  any  sale  or  enfranchisement,  or  for  equality  of  exchange  or  partition  ; 

money."  (2)  Fines  received  on  the  grant  of  leases  under  any  power  conferred  by  the 

Act  of  1882 :  see  S.  L.  A.  1884,  s.  4 ;  (3)  The  proportion  of  rent  under 
mining  leases  to  be  set  aside  under  sect.  11  ;  (4)  Money  raised  on  mortgage 
of  the  settled  land  under  sect.  18  ;  (5)  Three-fourths  of  the  net  proceeds  of 
the  sale  of  timber  cut  under  sect.  35,  where  the  tenant  for  hfe  is  impeachable 
for  waste  in  respect  of  timber  ;  (6)  Money  arising  from  the  sale  of  heirlooms 
under  sect.  37  ;  (7)  Money  received  under  an  option  to  purchase  contained 
in  a  building  lease,  or  agreement  for  a  building  lease,  under  the  Settled  Land 
Act,  1889  ;  (8)  Money  which,  under  the  powers  of  sect.  11  of  the  Settled 
Land  Act,  1890,  the  tenant  for  lite  raises  on  mortgage  of  the  settled  land  for 
the  purpose  of  discharging  an  incumbrance  on  such  land  or  any  part 
thereof  ;  and  (9)  Damages  recovered  by  a  tenant  for  life  for  breaches  of 
covenant  to  repair  :  Mitchell  v.  Armstrong,  17  T.  L.  R.  495,  and  for  dilapi- 
dations to  buildings  arising  from  breaches  of  covenant  contained  in  a 
lease  under  the  Settled  Land  Act  by  virtue  of  s.  53  of  the  Act :  Be  Lacon's 
Settlement,  Lacon  v.  Lacon,  [1911]  1  Ch.  351. 


PAYMENT   OF  CAPITAL  MONEY  INTO   COURT. 

By  r.  10,  of  the  Settled  Land  Act  Rules,  1882,  any  person  directed  by  the 
tenant  for  life  to  pay  into  Court  any  capital  money  arising  under  the  Act 
may  apply  by  summons  at  Chambers  for  leave  to  pay  the  money  into  Court. 

By  r.  11,  the  summons  is  to  be  supported  by  an  affidavit  setting  forth : — 

(1)  The  name  and  address  of  the  person  desiring  to  make  the  payment ; 

(2)  The  place  where  he  is  to  be  served  with  notice  of  any  proceeding  relating 
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to  the  money  ;  (3)  The  amount  of  money  to  be  paid  into  Court,  and  the 
account  to  the  credit  of  which  it  is  to  be  placed ;  (4)  The  name  and  address 
of  the  tenant  for  life  under  the  settlement  by  whose  direction  the  money  is 
to  be  paid  into  Court ;  (5)  The  short  particulars  of  the  transaction  in 
respect  of  which  the  money  is  payable. 

By  r.  12,  the  order  made  upon  the  summons  for  payment  into  Court  may 
contain  directions  for  investment  of  the  money  on  any  securities  authorized 
by  sect.  21,  sub-sect.  1,  of  the  Act,  and  for  payment  of  the  dividends  to  the 
tenant  for  Ufe,  either  forthwith  or  upon  production  of  the  consent  in  writing 
of  the  applicant ;  the  signature  to  such  consent  to  be  verified  by  the 
affidavit  of  a  solr.  But  if  the  transaction  in  respect  of  which  the  money 
arises  is  not  completed  at  the  date  of  payment  into  Court,  the  money  shall 
not,  without  the  consent  of  the  applicant,  be  ordered  to  be  invested  in  any 
securities  other  than  those  upon  which  cash  under  the  control  of  the  Court 
may  be  invested. 

By  r.  13,  money  paid  into  Court  under  the  Act  shall  be  paid  to  an  account 
to  be  entitled  in  the  matter  of  the  settlement,  with  a  short  description  of  the 
mode  in  which  the  money  arises  if  it  is  necessary  or  desirable  to  identify  it, 
and  in  the  matter  of  the  Act. 


APPLICATION   OF  CAPITAL  MONEY. 

By  sect.  21,  capital  money  arising  under  the  Act,  subject  to  payment  of  S.  L.  Act, 
claims  properly  payable  thereout,  and  to  appUcation  thereof  for  any  special  1882,  s.  21. 
authorized  object  for  which  the  same  was  raised,  is,  when  received,  to  be 
invested  or  applied  in  one  or  more  of  the  following  modes  : — (1)  In  invest- 
ment on  Government  securities,  or  on  other  securities  on  which  the  trustees 
of  the  settlement  are  by  the  settlement  or  by  law  (as  to  which,  v.  sup.  pp. 
1141  et  seq.)  authorized  to  invest  trust  money  of  the  settlement,  or  on  the 
security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purchase  of  the 
debenture  stock,  of  any  railway  company  in  Great  Britain  or  Ireland  incor- 
porated by  special  Act  of  Parliament,  and  having  for  ten  years  next  before 
the  date  of  investment  paid  a  dividend  on  its  ordinary  stock  or  shares,  with 
power  to  vary  the  investment  into  or  for  any  other  such  securities.  (2)  In 
discharge,  purchase  or  redemption  of  incumbrances  affecting  the  inheritance 
of  the  settled  land,  or  other  the  whole  estate  the  subject  of  the  settlement, 
or  of  land-tax,  rent-charge  in  heu  of  tithe.  Crown-rent,  chief  rent  or  quit- 
rent,  charged  on  or  payable  out  of  the  settled  land.  (3)  In  payment  for 
any  improvement  authorized  by  the  Act :  v.  inf.  p.  1777.  (4)  In  payment 
for  equality  of  exchange  or  partition  of  settled  land.  (5)  In  purchase  of 
the  seignory  of  any  part  of  the  settled  land,  being  freehold  land,  or  in 
purchase  of  the  fee  simple  of  any  part  of  the  settled  land,  being  copyhold 
or  customary  land.  (6)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any 
part  of  the  settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life.  (7)  In  purchase  of  land  in  fee  simple,  or  of  copyhold 
or  customary  land,  or  of  leasehold  land  held  for  sixty  years  or  more  un- 
expired at  the  time  of  purchase,  subject  or  not  to  any  exception  or  reserva- 
tion of  or  in  respect  of  mines  or  minerals  therein,  or  of  or  in  respect  of  rights 
or  powers  relative  to  the  working  of  mines  or  minerals  therein  or  in  other 
land.  (8)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years  or 
more,  of  mines  and  minerals  convenient  to  be  held  or  worked  with  the 
settled  land,  or  of  any  easement,  right  or  privilege  convenient  to  be  held 
with  the  settled  land  for  mining  or  other  purposes.  (9)  In  payment  to 
any  person  becoming  absolutely  entitled  or  empowered  to  give  an  absolute 
discharge.  (10)  In  payment  of  costs,  charges  and  expenses  of  or  incidental 
to  the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the  pro- 
visions, of  the  Act.  (11)  In  any  other  mode  in  which  money  produced  by 
the  exercise  of  a  power  of  sale  in  the  settlement  is  applicable  thereunder. 
(12)  In  payment,  if  the  Court  think  fit,  to  the  trustees  of  the  settlement 
for  the  purposes  of  the  Settled  Land  Acts  :  S.  L.  A.  1890,  s.  14. 
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Under  this  enactment  the  following  points  are  noteworthy : — 
'•  When  — The  words  of  the  section  being  "  when  received,"  the  Court  cannot 

received.  authorize  the  application  of  capital  moneys  before  they  are  received  in 

paying  for  contemplated  improvements :  Be  Millard's  Settled  Estates, 
[1893]  3  Ch.  116,  C.  A. ;  and  see  Be  Marquis  of  Bristol's  Settled  Estates, 
[1893]  3  Ch.  161  ;  Bound  v.  Turner,  1889,  W.  N.  38  ;  60  L.  T.  379  ;  nor 
charge  purchase-money,  under  a  contract  to  be  completed  iri  future,  with 
the  interim  expense  of  stocking  and  working  a  farm :  Bound  v.  Turner,  60 
L.  T.  379  ;  1889,  W.  N.  38. 
"Incum-  — Sub-sect.  2:    The  words  "incumbrances  affecting  the  inheritance  of 

brances."  settled  land  "  refer  to  ordinary  charges,  such  as  mortgages,  portions,  or 
debts  secured  by  mortgage  of  a  long  term  of  years  :  Be  Frewen,  F.  v.  James, 
38  Ch.  D.  383  ;  an  annuity  charged  upon  tithes :  Be  Esdaile,  54  L.  T. 
637  ;  1886,  W.  N.  47  ;  but  terminable  rent-charges  for  laud  drainage  and 
improvement  under  the  Land  Improvement  Act,  1864,  were  not  capable 
of  redemption  within  the  sub-section :  Be  KnatohlmlVs  Settled  Estates,  27 
Ch.  D.  969  ;  29  Ch.  D.  588,  C.  A. ;  Be  D.  of  Leinster's  Estate,  23  L.  R.  Ir. 
152  ;  Be  Howard's  Settled  Estates,  [1892]  2  Ch.  233  ;  though  they  might  be 
purchased  as  investments,  the  liabiUty  of  the  tenant  for  hfe  remaining  : 
Be  Knatchbull,  Be  Howard,  sup. ;  gucere,  a  liability  to  repair  ratione  tenures : 
Be  Earl  of  Stamford  and  Warrington,  [1911]  1  Ch.  648.  But  where  expenses 
incurred  by  a  local  authority  in  paving,  &c.,  new  streets  on  settled  land 
were  charged  under  statutory  powers  on  the  land  and  made  payable 
thereon  by  instalments,  the  tenant  for  life  was  allowed  repayment  of  so 
much  of  past  instalments  paid  by  him  as  represented  capital :  Be  Legh's 
Settled  Estate,  [1902]  2  Ch.  274. 

— and  now,  under  the  Settled  Land  Act;  1887,  s.  1,  capital  money  may 
be  apphed  in  redeeming  or  otherwise  providing  for  the  payment  of  rent- 
charges  granted  for  paying  off  moneys  advanced  for  improvements  of  the 
kind  authorized  by  the  Act  of  1882  ;  and  not  merely  the  unpaid  balance  of 
principal,  but  also  a  proper  sum  as  compensation  for  loss  of  interest :  Be 
Lord  Egmont's  Settled  Estates,  45  Ch.  D.  395,  C.  A. ;  overruling  Be  Lord 
Sudeley's  Settled  Estates,  37  Ch.  D.  123 ;  and  notwithstanding  that  the 
improved  lands  have  been  sold,  and  the  rent-charges  shifted  to  other  parts 
of  the  settled  estate :  Be  Howard,  sup. ;  but  this  enactment  is  not  retro- 
spective, and  therefore  a  tenant  for  life  is  not  entitled  to  be  recouped  the 
instalments  of  rent-charges  paid  before  it  came  into  operation  ;  secus,  as 
regards  those  falling  due  after  the  passing  of  it :  S.  C.  ;  Be  Dalison's 
Settled  Estates,  [1892]  3  Ch.  522  ;  Be  Marquis  of  Bristol's  Settled  Estates,  sup.; 
and  it  does  not  extend  to  money  paid  to  redeem  future  annual  instalments 
of  tithe  rent-charge  under  sect.  7  of  the  Irish  Church  Act  Amendment  Act, 
1872  (35  &  36  V.  o.  13) :  Be  D.  of  Leinster's  Estate,  sup.  ;  nor  in  repayment 
of  a  sum  paid  by  the  tenant  for  life,  in  order  to  obtain  a  reduction  of  interest 
to  the  holders  of  the  rent-charge  as  an  inducement  to  them  to  transfer  it : 
Be  Verney's  Settled  Estates,  [1898]  1  Ch.  508 ;  and  in  the  exercise  of  its 
discretion  under  the  section  the  Court  declined  to  allow  capital  money  to 
be  applied  in  redeeming  terminable  charges  on  glebe  land  of  a  benefice  to 
the  detriment  of  the  owners  of  the  advowson :  Exp.  Vicar  of  Castle  Bytham, 
[1895]  1  Ch.  348  ;  and  as,  under  sect.  1  of  the  Settled  Land  Act,  1887, 
moneys  expended  in  redeeming  the  rent-charges  there  mentioned  are  only 
to  be  "  deemed  "  to  be  applied  in  payment  for  improvements,  and  are  not 
payments  for  improvements  in  fact,  sect.  15  of  the  Act  of  1890  {v.  inf. 
p.  1780)  does  not  give  any  further  power  to  the  Court :  Be  Dalison's  Settled 
Estates,  sup.  ;  Be  Marquis  of  Bristol's  Settled  Estates,  sup. 

— And  the  sub-section  extends  to  incumbrances  affecting  a  part  only  of 
the  settled  land :  Be  Chaytor's  Settled  Estates  Act,  25  Ch.  D.  651  ;  and 
capital  money  arising  from  the  part  so  charged  can  be  applied  for  improve- 
ment of  another  part :  Be  Lord  Stamford's  Settled  Estates,  43  Ch.  D.  84. 
By  the  Settled  Land  Act,  1890,  s.  11,  where  money  is  required  for  dis- 
charging an  incumbrance  (not  being  an  annual  svim  payable  only  during  a 
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life  or  lives,  or  during  a  term  of  years  absolute  or  determinable)  on  the 
settled  land  or  part  thereof,  the  tenant  for  life  may  raise  the  money  and 
costs  on  mortgage  of  the  settled  land  or  any  part  thereof. 

— Sub-sect.  9  :   Trustees  appointed  under  sect.  38  are  not  persons  abso-  "  Person 
lutely  entitled  within  the  sub-section  :  Cookes  v.  0. ,  34  Ch.  D.  498  ;  nor  is  a  absolutely 
tenant  for  life  who  has  power  to  sell  and  cut  the  timber,  and  apply  the  entitled, 
proceeds  to  his  own  use,  if  he  sells  it  as  standing  timber  along  with  the 
estate :  Be  Llewdlin,  L.  v.  Williams,  37  Ch.  D.  317  ;  and  as  to  the  effect  of 
the  sub-section  in  enabling  the  Court  to  direct  payment  out  of  Court  to 
trustees  of  the  purchase-money  for  settled  lands  under  the  Lands  Clauses 
Act,  1845,  see  Re  Smith,  Exp.  L.  d;  N.  W.  By.  Co.  and  Midland  By.  Co., 
40  Ch.  D.  386,  C.  A. ;   Be  Harrop's  Trusts,  24  Ch.  D.  717  ;   Be  Wright's 
Trusts,  24  Ch.  D.  662  ;   Be  D.  Rutland's  Settlement,  31  W.  R.  947  ;   Be 
Rathmine  Drainage  Act,  15  L.  R.  Ir.  576  ;  Be  Wootton's  Estate,  1890,  W.  N. 
158  ;   Re  Simpson,  Be  Whitchurch,  [1897]  1  Ch.  256,  C.  A.  ;  Be  Belfast  Im- 
provement Acts,  Exp.  Beid,  [1898]  2  I.  R.  1 ;   and  see  S.  L.  A.,  1890,  s.  14. 
As  to  when  an  appUoation  under  this  sub-section  should  be  by  petition 
and  not  by  summons  in  Chambers,  see  Be  Torry  Hill  Estate,  [1909]  1  Ch.  468. 

— Sub-sect.  10 :  The  words  "  of  or  incidental  to  "  have  been  UberaUy  "Of  or  inci- 
construed :  Be  Llewdlin,  sup. ;  Cardigan  v.  Curzon-Howe,  41  Ch.  D.  375,  dental." 
C.  A. ;  so  as  to  include  costs  of  the  tenant  for  lite  of  successfully  defending 
an  action  to  restrain  him  from  exercising  his  powers :  S.  C. ;  costs  of  an 
attempted  sale,  where  the  tenant  for  hfe  acted  honestly  and  with  due 
diligence ;  Re  Smith's  Settled  Estates,  [1891]  3  Ch.  65 ;  Form  7,  sup. 
p.  1766 ;  costs  as  between  solr  and  chent  of  the  surveyor  of  the  tenant  for  life 
in  reference  to  schemes  of  improvement :  Re  L.  Stamford's  Estates,  43 
Ch.  D.  84 ;  but  costs  of  obtaining  the  concurrence  of  mortgagees  of  the 
lite  estate  ought  not,  in  general,  to  be  paid  out  of  capital  money  :  Cardigan 
V.  Curzon-Howe,  sup. 

INVESTMENT. 

By  sect.  22  (1),  "  capital  money  arising  under  the  Act  shall,  in  order  to  S.  L.  Act, 
its  being  invested  or  apphed  as  aforesaid,  be  paid  either  to  the  trustees  of  1882,  s.  22. 
the  settlement  or  into  Court,  at  the  option  of  the  tenant  for  Mf e,  and  shall  be 
invested  or  applied  by  the  trustees,  or  under  the  direction  of  the  Court,  as 
the  case  may  be,  accordingly.  (2)  The  investment  or  other  appUcation  by 
the  trustees  shall  be  made  according  to  the  direction  of  the  tenant  for  life, 
and  in  default  thereof,  according  to  the  discretion  of  the  trustees,  but  in  the 
last-mentioned  ease  subject  to  any  consent  required  or  direction  given  by 
the  settlement  with  respect  to  the  investment  or  other  application  by  the 
trustees  of  trust  money  of  the  settlement ;  and  any  investment  is  to  be  in 
the  names  or  under  the  control  of  the  trustees.  (3)  The  investment  or 
other  appHcation  under  the  direction  of  the  Court  shall  be  made  on  the 
appUcation  of  the  tenant  for  life,  or  of  the  trustees.  (4)  Any  investment 
or  other  application  shall  not,  during  the  life  of  the  tenant  for  life,  be  altered 
without  his  consent."  (5)  Capital  money  arising  under  the  Act,  and  the 
securities  on  which  an  investment  thereof  is  made,  are  for  all  purposes  of 
disposition,  transmission,  and  devolution  to  be  considered  as  land,  and  to 
be  held  and  go  accordingly.  (6)  The  income  of  the  securities  is  to  be  paid 
or  applied  as  the  income  of  the  land,  if  not  disposed  of,  would  have  been 
payable  or  applicable  under  the  settlement.  (7)  The  securities  may  be 
converted  into  money,  which  is  to  be  capital  money  arising  under  the  Act. 

The  exercise  in  good  faith  of  the  power  of  direction  as  to  investment  Tenant  for 
given  to  the  tenant  for  life  by  sect.  22,  sub-sect.  2,  cannot  be  controlled  by  life's  option, 
the  trustees  or  by  the  Court :  Be  L.  Coleridge's  Settlement,  [1895]  2  Ch.  704  ; 
and  see  Re  Oee,  64  L.  J.  Ch.  606  ;  1895,  W.  N.  90.  But  trustees  are  not 
bound  to  invest  on  a  specified  mortgage,  until  satisfied  that  the  direction 
of  the  tenant  for  life  has  been  given  upon  proper  investigation  of  title 
and  valuer's  report,  and  on  proper  advice  as  to  the  form  of  the  mortgage : 
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Re  Hotham,  [1902]  2  Ch.  575.     And  a  tenant  for  life  when  directing  the 
investment  of  capital  money  is  in  the  position  of  a  trustee  with  a  dis- 
cretionary power  of  investment,  and  the  trustees  of  the  settlement  where 
directed  to  invest  in  what  they  consider  an  undesirable  investment  are 
justified  in  bringing  the  matter  before  the  Court :  lie  Hunt's  Settled  Estate, 
[1905]  2  Ch.  418  ;   [1906]  2  Ch.  11,  C.  A.    And  a  tenant  for  hfe  cannot 
dictate  to  the  trustees  as  to  the  broker  they  shall  employ  in  making  any 
such  investment :    Be  Duke  of  Cleveland's  Settled  Estate,  [1902]  2  Ch.  350. 
And  in  order  that  the  tenant  for  life  may  exercise  his  option  of  directing 
the  payment  of  purchase-money  into  Court,  it  is  necessary  that  there 
should  be  trustees  for  the  purposes  of  the  Act  in  existence :    Hatten  v. 
Bussell,  38  Ch.  D.  334,  345  ;  Re  Fisher  and  Grazebrook,  [1898]  2  Ch.  660 
(but  not  as  against  a  purchaser,  who  pays  his  money  into  Court,  not  knowing 
that  there  are  no  trustees  in  existence  :   Re  Fisher  and  Grazebrook,  sup.)  ; 
and  the  option  is  exercised  by  the  tenant  for  life  consenting  to  the  payment 
of  the  purchase-money  into   Court :  Cookes  v.  Cookes,  34  Ch.  D.  498. 
A  purchaser  of  settled  estate  who  pays  the  purchase  money  direct  to  an 
incumbrancer  by  the  direction  of  the  tenant  for  life  cannot  get  a  good 
discharge  although  the  incumbrance  exceeds  the  purchase   money   in 
amount ;  Re  Norton  and  Las  Casas'  Contract,  [1909]  2  Ch.  59. 
Sub-sect.  5.  The  object  of  sub-sect.  5  is  to  indicate.the  nature  of  the  money  while  it 

remains  in  the  hands  of  the  trustees  uninvested  :  Re  Freme,  [1894]  1  Ch. 
1,  9 ;  and  see  Re  D.  of  Marlborough,  [1897]  1  Ch.  712,  718.  Under  this 
section  the  premium  paid  on  the  granting  of  a  lease  by  a  previous  tenant 
for  life  does  not  pass  to  the  appointee  of  the  land :  Re  Moses,  [1902]  1 
Ch.  100 ;  [1903]  A.  C.  13. 
Investment  The  Court  refused  to  allow  money  arising  under  the  Act  to  be  sent  out 

iji  America,      to  exors  in  America  for  investment :  Re  Lloyd,  Edwards  v.  L.,  54  L.  T.  643  ; 
1886,  W.  N.  37. 

MONEY  AEISING  OTHERWISE  THAN  UNDER  THE  ACT. 

By  the  Settled  Land  Act,  1882,  s.  32,  where  under  an  Act  incorporating 
or  applying,  whoUy  or  in  part,  the  Lands  Clauses  ConsoUdation  Acts 
or  under  the  Settled  Estates  Act,  1877,  or  under  any  other  Act,  public, 
local,  personal  or  private,  money  is  at  the  commencement  of  the  Act  of 
1882  in  Court,  or  is  afterwards  paid  into  Court,  and  is  liable  to  be  laid  out 
in  the  purchase  of  land  to  be  made  subject  to  a  settlement,  then,  in  addition 
to  any  mode  of  deahng  therewith  authorized  by  the  Act  under  which  the 
money  is  in  Court,  that  money  may  be  invested  or  applied  as  capital  money 
arising  under  the  Settled  Land  Act. 

By  sect.  33,  "  where,  under  a  settlement,  money  is  in  the  hands  of 
trustees,  and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  sub- 
ject to  the  settlement,  then,  in  addition  to  such  powers  of  dealing  there- 
with as  the  trustees  have  independently  of  this  Act,  they  may,  at  the  option 
of  the  tenant  for  life,  invest  or  apply  the  same  as  capital  money  arising 
under  this  Act." 

The  expression  "  money  liable  to  be  laid  out  in  land  "  in  these  sections 
includes  personal  property  held  by  trustees  with  power  to  invest  in  land : 
Re  Soltau,  [1898]  2  Ch.  629  ;  and  money  which  trustees  are  empowered  to 
invest,  at  the  request  of  the  tenant  for  lite,  in  the  purchase  of  particular 
land :  Re  Hill,  H.  v.  Piloher,  [1896]  1  Ch.  962. 
S.  L.  Act,  Under  sect.  32,  purchase-money  of  charity  land  paid  into  Court,  under  the 

1882,  H.  32.  Lands  Clauses  Act,  has  been  invested  in  debenture  stock :  Re  Byron's 
Charity,  23  Ch.  D.  171 ;  and  costs  of  such  investment  were  payable  by 
the  Commissioners  of  Sewers,  though  their  special  Act  did  not  authorize 
investments  in  debenture  stock :  Re  Hanhury,  52  L.  J.  Ch.  687  ;  31  W.  R. 
784  ;  and  where  purchase- money  of  glebe  lands  is  paid  into  Court  under 
the  Lands  Clauses  Act,  the  Court  has  jurisdiction  to  authorize  in  a  fit  case 
the  application  of  the  money  in  the  redemption  of  terminable  rent-charges 
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on  the  glebe  created  under  the  Land  Improvement  Act,  1864  :  Exp.  Vicar 
of  Castle  Btjtham,  [1895]  1  Ch.  348. 

Sect.  33  has  been  held  applicable,  notwithstanding  the  definition  of  S.  L.  Act, 
"  settlement  "  in  sect.  2  {v.  sup.  p.  1744),  where  money  was  bequeathed  in  1882,  o.  33. 
trust  to  lay  it  out  in  the  purchase  of  real  estate  to  be  settled  in  strict  settle- 
ment, with  a  direction  that,  until  the  purchase,  it  should  be  invested  in 
"  government  or  real  securities,  but  not  in  any  other  mode  of  investment :  " 
Be  Mackenzie's  Trusts,  23  Ch.  D.  750  ;  and  so  where  proceeds  of  sale  of  a 
settled  estate  under  the  Settled  Estates  Act,  1877,  were  invested  interim  in 
Consols :  Re  Tennant,  40  Ch.  D.  594 ;  and  see  Re  Tesseyman,  1897,  W.  N. 
168  ;  Re  Mundy's  Settled  Estates,  inf. ;  and  where  exors,  under  a  will 
devising  land  to  users  of  a  settlement,  were  directed  to  lay  out  money  in  the 
purchase  of  land  to  be  limited  to  the  same  uses  :  Re  Mundy's  Settled  Estates, 
[1891]  1  Ch.  399,  C.  A. ;  so  also  where,  under  a  will  not  providing  for  interim' 
investments,  such  an  investment  was  required  until  a  purchase  of  real 
estate  could  be  prudently  made :  Re  Maberley,  M.  v.  M.,  33  Ch.  D.  455 ; 
secus,  where  money  arising  from  personal  estate  bequeathed  on  trust  for 
conversion  and  investment  in  the  purchase  of  lands  was  in  Court  in  an 
admon  action :   Burke  v.  Oore,  13  L.  K.  Ir.  367. 

Money  arising  from  sale  of  land  inalienably  entailed  was  ordered  to  be 
paid  to  trustees  appointed  under  sect.  38  :  Re  Bolton,  52  L.  T.  728  ;  1885, 
W.  N.  90. 

MONEY   ABISING  TROM   UMITED  INTEEEST. 

By  sect.  34,  "  where  capital  money  arising  under  this  Act  is  purchase-  S.  L.  Act, 
money  paid  in  respect  of  a  lease  for  years,  or  life,  or  years  determinable  on  1882,  s.  34. 
life,  or  in  respect  of  any  other  estate  or  interest  in  land  less  than  the  fee 
simple,  or  in  respect  of  a  reversion  dependent  on  any  such  lease,  estate,  or 
interest,  the  trustees  of  the  settlement  or  the  Court,  as  the  case  may  be,  and 
in  the  case  of  the  Court  on  the  application  of  any  person  interested  in  that 
money,  may,  notwithstanding  anything  in  this  Act,  require  and  cause  the 
same  to  be  laid  out,  invested,  accumulated,  and  paid  in  such  manner  as,  in 
the  judgment  of  the  trustees  or  of  the  Court,  as  the  case  may  be,  will  give 
to  the  parties  interested  in  that  money  the  like  benefit  therefrom  as  they 
might  lawfully  have  had  from  the  lease,  estate,  interest,  or  reversion  in 
respect  whereof  the  money  was  paid,  or  as  near  thereto  as  may  be." 

The  section  corresponds  with  sect.  74  of  the  Lands  Clauses  Act  (v.  inf. 
Chap.  LIV.)  and  its  construction  will  be  regulated  by  the  decisions  under 
that  Act :   Oottrell  v.  C,  28  Ch.  D.  628. 

Where  leaseholds  comprised  in  a  settlement  which  contains  no  power 
of  sale  are  sold  by  order  of  the  Court,  the  proceeds  of  sale  are  dealt  with 
on  the  same  footing  as  proceeds  of  leaseholds  taken  compulsorily  under 
the  Land  Clauses  Act :   Be  Lingard,  1908,  W.  N.  107. 

(vii.)  improvements  and  management. 
1.  Scheme  for  Improvement — Appointment  of  Surveyor — Applica- 
tion of  Capital  Money— Settled  Land  Act,  1882,  s.  26. 

Order  that  the  scheme  submitted  by  the  said  A.  B.  for  the  applica- 
tion of  the  capital  moneys  arising  &o.,  in  or  towards  payment  of  the 
improvement  in  the  said  scheme  mentioned,  and  left  at  the  Chambers 
of  the  Judge,  be  approved  ;  And  the  Judge  doth  hereby  appoint 
E.  F.,  of  &c.,  to  certify  when  the  said  improvement  shall  have  been 
effected  ;  And  it  is  ordered  that,  upon  the  completion  of  the  said 
improvement  being  certified  as  aforesaid,  the  funds  in  Com-t  be 
dealt  with   as  directed   in   the   Schedule  hereto. — [Add  Payment 
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Schedule,  directing  payment  "  upon  a  certificate  of  &c-.  that  the 
improvement  in  this  order  mentioned  has  been  eSected."] 

For  forms  of  application,  see  D.  C.  F.  1235, 1236. 

2.  Adopting  Scheme  for  Improvements  to  be  paid  for  out  of  Com- 

pensation Money  for  Land  taken  by   a  Railway  Company — 
Settled  Land  Act,  1882,  s.  26. 

Oedee  that  the  scheme  left  at  the  Chambers  of  the  Judge  on  &c., 
pursuant  to  the  Settled  Land  Act,  1882,  for  the  execution  of  improve- 
ments on  the  detached  portion  of  the  L.  estate,  subject  to  the  trusts 
of  the  said  will,  be  carried  into  eSeot ;  And  the  Judge  doth  hereby 
appoint  C,  of  &c.,  builder  and  surveyor,  surveyor  for  the  purposes 
of  sect.  26,  sub-sect.  2,  of  the  said  Act ;  And  it  is  ordered  that  the 
funds  in.  Court  be  dealt  with  as  directed  in  the  schedule  hereto  ;  the 
applicant,  by  his  solr,  undertaking  to  make  up  the  sum  necessary  to 
complete  the  improvements  beyond  the  proceeds  of  the  funds  in 
Court. — Costs  according  to  Act. — [Add  Schedule  directing  sale  from 
time  to  time  of  sufficient  Consols  in  Court  to  raise  "  what  shall  be 
certified  to  be  necessary  to  be  raised  during  the  progress  of  the 
improvements  in  respect  of  the  amount  actually  laid  out  or  expended 
on  the  works  therein  comprised  not  less  on  each  occasion  than  £100, 
and  on  completion  of  works  to  sell  the  residue  of  the  Consols  and 
pay  amounts  raised  to  such  person  or  persons  as  shall  be  certified  to 
be  entitled  to  receive  the  same."] — Re  Hill,  Pearson,  J.,  at  Chambers, 
15  March,  1886,  A.  889. 

3.  Leave  to  apply  Capital  Money  in  Improvements — Settled  Land 

Act,  1882,  s.  26,  siA-s.  (2)  (iii). 

Obdee  that  C.  D.  and  E.  F.,  the  trustees  of  the  above-mentioned 
settlement  for  the  purposes  of  the  above-mentioned  Act,  be  at  liberty 
to  apply  £ —  out  of  the  capital  money  arising  under  the  said  Act  in 
their  hands,  subject  to  the  trusts  of  the  said  settlement,  in  payment 
for  [describe  the  work  or  operation],  being  [part  of]  an  improvement 
executed  upon  the  lands  subject  to  the  said  settlement  pursuant  to 
a  scheme  approved  by  the  said  trustees  under  the  said  Act. 

For  form  of  application,  see  D.  C.  F.  1236. 

4.  Approval  of  Proceedings  for  Protection  of  Land  before  House 

of  Lords — Settled  Land  Act,  1882,  s.  36. 

Oedee  that  the  proceedings  taken  by  the  applicant  before  the 
House  of  Lords  and  the  Committee  of  Privileges  of  the  said  House 
for  establishing  his  claim  to  the  Earldom  of  Aylesford  be,  pursuant 
to  the  36th  section  of  the  Settled  Land  Act,  1882,  approved  as  pro- 
ceedings taken  for  the  protection  of  the  settled  land  which  under 
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the  said  settlement  stands  settled  in  such  manner  as  to  devolve 
with  the  said  earldom. — Tax  and  raise  the  said  costs. — Re  Earl  of 
Aylesford's  Settled  Estates,  Bacon,  V.-C,  20  Feb.  1886,  A.  340 ;  32 
Ch.  D.  162. 

5.   AppUcation    of    Capital    Money — Improvements — Mansion- 
House — Alterations  and  Additions  with  a  view  to   Letting — 
Sdtled  Land  Act,  1882,  s.  25 ;  Settled  Land  Act,  1890,  s.  13  (ii). 
AnD   it  appearing    by,    &c.,    that    the    yearly   rent-charge    of 
(£120: 16s.  10(i.)  inthe  summons  mentioned  was  created  in  pursuance  of 
the  Limited  Owner's  Eesidences  Act,  1870,  and  the  Limited  Owner's 
Residences  Act  (1870)  Amendment  Act,  1871,  with  the  object  of 
paying  ofE  moneys  advanced  for  the  purpose  of  defraying  the  expenses 
of  improvements  at  K —  Hall  mentioned  in  the  First  Schedule 
hereto  ;    And  this  Court  being  of  opinion  that  the  improvements 
mentioned  in  the  First  Part  of  the  said  First  Schedule  are,  and  that 
the  improvements  mentioned  in  the  Second  Part  of  the  same  schedule 
are  not,  of  a  kind  authorized  by  the  Settled  Land  Acts,  1882  to  1890 ; 
And  being  further  of  opinion  that  the  said  rent-charge  ought  to  be 
apportioned  rateably  between  the  authorized  and  the  unauthorized 
improvements,  and  that  only  such  part  as  is  attributable  to  the  im- 
provements so  authorized  as  aforesaid  is  properly  redeemable  out 
of  capital  moneys  subject  to  the  trusts  of  the  said  settlement ;  Doth 
order  that  the  said  C.  B.  T.  and  F.  P.  [the  trustees  of  the  said  settlement 
for  the  purposes  of  the  Settled  Land  Acts]  be  at  liberty  as  from  the 
(1st  March,  1893)  [the  day  on  which  the  said  summons  was  issued] 
to  redeem  the  following  apportioned  part  of  the  said  rent-charge, 
namely  (£75 :  lis.  Id.)  per  ann.  out  of  the  total  of  (£120  16s.  lOd.) 
per  ann,  by  merging  such  apportioned  part  in  the  lands  out  of  which 
it  issues,  or  by  otherwise  releasing  such  lands  from  the  payment 
thereof,  and  by  releasing  the  said  H.  B.  6.  from  a  corresponding 
proportion  of  any  instalments  of  the  said  rent-charge  which  fell  due 
upon  the  (1st  March,  1893)  and  still  remain  unpaid  ;  And  it  is  ordered 
that  the  said  C.  E.  T.  and  F.  P.  be  at  liberty  to  apply  (£391 :  13s.  lid.}, 
part  of  the  capital  moneys  in  their  hands,  and  subject  to  the  trusts 
of  the  said  settlement,  in  paying  for  the  improvements  at  B —  Old 
Hall,  mentioned  in  the  Second  Schedule  hereto. — Costs  of  all  parties 
to  be  taxed  as  between  sob  and  client,  and  paid  out  of  the  capital 
moneys  in  the  trustees'  hands,  subject  to  the  trusts  of  the  settlement. 
—Re  Gaskell,  Chitty,  J.,  18  Jan.,  1894,  A.  85 ;  [1894]  1  Ch.  485. 

NOTES. 
IMPEOVEMENTS. 

Sect.  25  enumerates  at  length  the  various  improvements  authorized  by 
the  Act ;  and  the  Settled  Land  Act,  1890,  s.  13  (which  is  to  be  construed 
strictly  :  see  Be  De  Tessier's  Settled  Estates,  [1893]  1  Ch.  153),  extends  the 
enumeration  contained  in  sect.  25 
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53  &  54  Vict.      By  the  Tenants'  Compensation  Act,  1890  (53  &  54  V.  o.  57),  charges  of 

<=•  57.  the  kind  last  mentioned  are  to  be  land  charges  within  the  meaning  of  the 

Land  Charges  Registration  and  Searches  Act,  1888  (51  &  52  V.  c.  51),  and 

registered  accordingly. 

Improve-  By  sect.  30,  the  enumeration  of  improvements  contained  in  sect,  9  of  the 

ments  under   Improvement  of  Land  Act,  1864  (27  &  28  V.  c.  114),  is  extended  so  as  to 

27  &  28  Vict,  comprise,  subject  and  according  to  the  provisions  of  that  Act,  as  regards 

c.  114,  B.  9.      future  applications  to  the  Land  Commrs  (now  the  Board  of  Agriculture, 

see  52  &  53  V.  c.  30,  s.  2),  all  improvements  authorized  by  the  Settled 

Land  Act. 

As  to  sect.  9  of  27  &  28  V.  c.  114,  see  Re  Newton's  Settled  Estates,  1890, 
W.  N.  24,  where  Cotton,  L.  J.,  dissented  from  the  opinion  expressed  by 
Kay,  J.,  that  that  section  was  more  extensive  than  sect.  25  of  the  Settled 
Land  Act ;  and  that  re-roofing  may,  according  to  circumstances,  come 
under  the  head  of  repairs  or  permanent  improvements,  see  S.  C. 
S.  L.  Act,  Under  sect.  13  of  the  Settled  Land  Act,  1890,  there  must  be  a  present 

1890,  s.  13.  intention  to  let,  as  distinguished  from  an  intention  to  occupy,  before 
expenditure  of  capital  money  in  "  additions  to  or  alterations  in  buildings  " 
vriU  be  authorized :  Stanford  v.  Roberts,  [1901]  1  Ch.  440 ;  or  a  notice  by 
the  tenant  to  quit  unless  the  alterations  are  made ;  Re  Calverley's  Settled 
Estate,  [1904]  1  Ch.  154.  The  provisions  of  an  electric  light  installa- 
tion is  not  an  "  addition  "  within  sect.  13,  sub-sect.  2 :  Be  Blagrave's 
Settted  Estate,  [1903]  1  Ch.  560,  C.  A.,  foUowing  Re  Clarke's  Settled 
Estate,  [1902]  2  Ch.  327,  not  following  Re  Freake's  Settlement,  [1902] 
1  Ch.  97.  The  "  rebuilding  "  mentioned  in  sub-sect.  iv.  wiU  not  include 
structural  repairs,  however  extensive :  Re  De  Tessier's  Settled  Estates,  sup.  ; 
Be  Willis,  [1902]  1  Ch.  15 ;  nor  extend  to  ailterations  for  the  purpose  of 
mere  ornamentation,  or  to  suit  the  private  taste  and  convenience  of  the 
tenant  for  life :  Re  Lord  Gerard's  Settled  Estates,  [1893]  3  Ch.  252,  C.  A. ; 
explaining  Re  Houghton  Estate,  sup.  ;  Re  Lisburne's  S.  E.,  1901,  W.  N.  91 
(stabling) ;  and  see  Lewin,  674,  n.  ;  but  wiU  include  alteration,  reconstruc- 
tion, and  enlargement  of  a  mansion-house  where  part  of  the  house  is 
unaltered  and  the  walls  of  another  part  are  utilised :  Re  Walker's  Settled 
Estates,  [1894]  1  Ch.  189  ;  or  expenditure  incurred  in  rebuilding  portions 
of  a  house  to  save  the  whole  from  destruction  by  dry  rot :  Be  Legh's 
Settled  Estate,  [1902]  2  Ch.  274  ;  or  improved  flooring  to  keep  dry  rot  out 
of  the  basement  of  a  large  house  let  off  in  offices :  Stanford  v.  Roberts,  sup.  ; 
and  reasonableness  and  propriety  are  to  be  tested  by  what  a  prudent  owner 
would  do:  S.  C.  In  calculating  the  " annual  rental "  for  the  purpose  of 
the  concluding  proviso,  income  derived  from  capital  money  invested  should 
be  included :  Re  De  Tessier's  Settled  Estates,  sup. ;  and  the  amount  of  a 
rent  usually  paid  for  a  farm  for  the  moment  unoccupied,  but  not  anything 
in  respect  of  any  part  of  the  land  in  the  occupation  of  the  tenant  for  life : 
Re  Walker's  Settled  Estate,  sup. 
S.  L.  Act,  An  agreement  by  a  limited  owner  to  sell  land  to  a  waterworks  co.,  in 

1882,  s.  25.  consideration  of  fully  paid-up  shares  in  the  co.,for  the  purposes  of  develop- 
ing a  building  estate,  and  to  provide  part  of  the  working  capital,  was  held 
to  fall  within  sects.  25  (xiii),  27 :  Re  Orwell  Park  Estate,  1894,  W.  N.  135.  So 
too  the  provision  of  a  new  water  supply :  Be  E.  of  Dunraven's  Settled  Estate, 
[1907]  2  Ch.  417. 

The  cost  of  reconstructing  the  drainage  of  leasehold  houses,  forming  part 
of  a  residuary  estate  bequeathed  to  trustees  upon  trust  for  tenant  for  life 
and  remaindermen,  was  payable  out  of  capital  money,  as  an  improvement, 
notwithstanding  a  direction  in  the  will  that,  pending  sale,  the  ground  rents, 
after  payment  of  "  all  incidental  expenses  and  outgoings,"  were  to  be  paid 
to  the  tenant  for  hfe :  Be  Thomas,  Weatherall  v.  T.,  [1900]  1  Ch.  319  ; 
c/.  Re  McClure's  Trusts,  1906,  W.  N.  200  ;  and  that  proceeds  of  sale  of  an 
estate  in  Ireland  may  be  applied  in  payment  for  improvement  of  an  estate 
in  England  comprised  in  the  same  settlement,  see  Re  Eyre  Coote,  C.  v. 
Cadogan,  1899,  W.  N.  222. 
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For  improvements  which  would  have  been  authorized  without  the  Act, 
see  Re  Houghton,  30  Ch.  D.  102. 

By  the  Agricultural  Holdings  Act,  1908  (8  Ed.  VII.  c.  28),  s.  20  (sub-  Agricultural 
stituted  for  s.  29  of  the  Act  of  1883),  capital  money  under  the  Act  of  1882  ?''''^°|„^„ 
may  be  applied  in  payment  of  moneys  expended,  and  costs  incurred,  by  a  •*"*>  ^^"°' 
landlord  under  that  Act  in  the  execution  of  any  improvement  mentioned 
in  the  first  or  second  parts  of  the  schedule  thereto,  as  for  an  improvement 
authorized  by  the  Settled  Land  Act :  and  such  money  may  also  be  applied 
in  discharge  of  any  charge  created  on  a  holding  under  the  Act  in  respect  of 
any  such  improvement  as  aforesaid,  as  in  discharge  of  an  incumbrance 
authorized  by  the  Settled  Land  Act  to  be  discharged  out  of  such  capital 
money.     Glass-houses  erected  on  a  farm  for  the  growth  of  garden  produce 
are  improvements  within  this  Act :    Meux  v.  Oobley,  [1892]  2  Ch.  253. 
As  to  the  formation  of  silos,  see  Me  Broadwater  Estate,  54  L.  J.  Ch.  1104  ; 
33  W.  R.  738. 

The  Court  has  jurisdiction  in  spite  of  sect.  23  of  S.  L.  Act,  1882,  to  Real  estate 
sanction  improvements  of  real  estate  in  Scotland  settled  by  an  English  '"  Scotland. 
Settlement :   Re  Gumey's  Settlement,  [1907]  2  Ch.  496. 


By  sect.  26,  sub-sect.  1,  where  the  tenant  for  lite  is  desirous  that  capital  S.  L.  Act, 
money  arising  under  the  Act  shaU  be  applied  in  or  towards  payment  for  an  1°°"»  s.  26. 
improvement  authorized  by  the  Act,  he  may  submit  for  approval  to  the 
trustees  of  the  settlement,  or  to  the  Court,  as  the  case  may  require,  a  scheme 
for  the  execution  of  the  improvement,  showing  the  proposed  expenditure 
thereon. 

By  sub-sect.  (2),  where  the  capital  money  to  be  expended  is  in  the  hands 
of  trustees,  then,  after  a  scheme  is  approved  by  them,  the  trustees  may 
apply  that  money  in  or  towards  payment  for  the  whole  or  part  of  any  work 
or  operation  comprised  in  the  improvement,  on  (1)  a  certificate,  formerly  of 
the  Land  Commrs,  and  now  of  the  Board  of  Agriculture  (see  52  &  53  V.  c. 
30,  s.  2),  certifying  that  the  work  or  operation,  or  some  specified  part 
thereof,  has  been  properly  executed,  and  what  amount  is  properly  payable 
by  the  trustees  in  respect  thereof,  which  certificate  is  to  be  conclusive  in 
favour  of  the  trustees,  as  an  authority  and  discharge  for  any  payment  made 
by  them  in  pursuance  thereof ;  or  on  (2)  a  like  certificate  of  a  competent 
engineer,  or  able  practical  surveyor,  nominated  by  the  trustees  and  approved 
by  the  Board,  or  by  the  Court,  which  certificate  shall  be  conclusive  as  afore- 
said ;  or  on  (3)  an  order  of  the  Court  directing  or  authorizing  the  trustees 
to  so  apply  a  specified  portion  of  the  capital  money. 

Where  the  capital  money  to  be  expended  is  in  Court,  then,  after  a  scheme 
is  approved  by  the  Court,  the  Court  may,  if  it  thinks  fit,  on  a  report  or 
certificate  of  the  Board,  or  of  a  competent  engineer,  or  able  practical 
surveyor,  approved  by  the  Court,  or  on  such  other  evidence  as  it  thinks 
sufficient,  make  such  order  and  give  such  directions  as  it  thinks  fit  for  the 
application  of  that  money,  or  any  part  thereof,  in  or  towards  payment 
for  the  whole  or  part  of  any  work  or  operation  comprised  in  the  improve- 
ment. 

As  to  the  duties  of  trustees  in  considering  a  scheme  submitted  for  their 
approval  under  this  section,  see  Re  E.  of  Egmont's  Settled  Estate,  [1906] 
2  Ch.  151. 

Where  an  application  is  made  to  the  Court  under  sub-sect.  2  (iii)  of  this 
section  the  Court  has  a  discretion  and  must  be  satisfied  that  the  scheme  is  a 
proper  one  :  Re  Keek's  Settlement,  [1904]  2  Ch.  22. 

Under  this  section  it  was  essential  that  the  scheme  should  be  submitted  to 
the  trustees  before  the  works  were  commenced :  Re  Hotchkin's  Settled 
Estates,  35  Ch.  D.  41 ;  though  where  a  scheme  has  been  approved,  without 
any  limitation  as  to  expenditure,  any  extra  expenditure  necessary  for  the 
execution  of  the  scheme  might  be  paid  out  of  capital  money :   Re  Bulwer 
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Lytton's  Will,  38  Ch.  D.  20,  C.  A. ;  and  as  to  the  right  of  trustees  for  an 
infant  to  prepare  and  approve  schemes  during  the  minority,  see  Be  Qrey's 
Court  Estate,  1901,  W.  N.  60. 
S.  L.  Act,  Now,  by  the  Settled  Land  Act,  1890,  s.  15,  the  Court  may,  in  any  case 

1890,  s.  15.  where  it  appears  proper,  make  an  order  directing  or  authorizing  capital 
money  to  be  applied  in  or  towards  payment  for  any  improvement,  notwith- 
standing that  a  scheme  was  not,  before  the  execution  of  the  improvement, 
submitted  for  approval,  as  required  by  the  Act  of  1882,  to  trustees  of  the 
settlement,  or  to  the  Court.  The  section  (which  was  merely  intended  to 
remove  the  blot  revealed  by  Be  Hotchhin's  Settled  Estates  :  see  Be  Dalison's 
Settled  Estates,  [1892]  3  Ch.  522,  526)  is  retrospective  as  regards  improve- 
ments executed  since  the  Act  of  1882  :  Be  Ormrod's  Settled  Estates,  [1892] 
2  Ch.  318.  The  Court  in  its  discretion  declined  to  allow,  out  of  capital 
money,  expenditure  which  the  tenant  for  life  deliberately  made  previously 
to  the  Act :  S.  C. ;  and  in  the  exercise  of  its  discretion  the  Court  will  not 
make  a  prospective  order  as  to  the  application  of  capital  moneys  not  yet  in 
hand :  Be  M.  o/  Bristol's  Settled- Estates,  [1893]  3  Ch.  161  ;  and  see  Be 
Millard's  Settled  Estates,  [1893]  3  Ch.  116,  C.  A. ;  but  trustees  for  the 
purposes  of  the  Acts  may  approve  a  scheme  for  improvements  submitted 
to  them  by  a  tenant  for  life,  before  they  have  capital  money  in  hand  and 
available  for  the  proposed  expenditure,  and  reimburse  the  tenant  for  life 
the  money  expended  iond  fide  with  the  knowledge  of  the  trustees  in  pur- 
suance of  the  approved  scheme  :  Be  D.  of  Norfolk's  Parliamentary  Estates, 
D.  of  Norfolk  v.  L.  Herries,  [1900]  1  Ch.  461 ;  and  where  trustees  before 
they  have  capital  moneys  in  hand  have  approved  a  scheme  subject  to  the 
opinion  of  the  Court  being  obtained  as  to  whether  the  improvements  are 
within  the  Act,  the  Court  wiU  decide  the  legal  question  though  it  will  not 
make  a  prospective  order  approving  the  scheme :  Be  Calverley's  Settled 
Estate,  [1904]  1  Ch.  150 ;  and,  in  the  absence  of  a  scheme,  the  Court  has 
jurisdiction  under  the  section  to  allow  the  application  of  capital  money  in 
reimbursing  to  the  tenant  for  life  money  actually  paid  by  him  for  improve- 
ments executed,  but  this  ex  post  facto  exercise  of  jurisdiction  will  be  made 
with  care,  and  expenditure  in  respect  of  drainage  and  sanitary  arrangements 
of  the  mansion-house,  or  other  things  incidental  to  ordinary  occupation, 
wUl  not  be  allowed  :  Be  Tucker's  Settled  Estates,  [1895]  2  Ch.  468,  C.  A. 
Trust  to  As  to  the  right  of  the  tenant  for  life  to  require  that  capital  money  shall 

apply  income  be  laid  out  under  a  proper  scheme  for  such  improvement,  notwithstanding 
for  same  that  there  is  a  trust  under  which  the  trustees  could  apply  income  for  such 

purpose,  purpose,  see  Clarke  v.  Thornton,  35  Ch.  D.  307  ;  and  see  Be  L.  Stamford's 

Settled  Estates,  43  Ch.  D.  84,  96,  and  cf.  Be  Partington,  [1902]  1  Ch.  711. 

PEOCEEDINGS  FOK  PROTECTION  OF  LAND. 

S.  L.  Act,  By  sect.  36,  the  Court  may  approve  of  any  action,  defence,  petition  to 

1882,  s.  36.      Parliament,  parliamentary  opposition,  or  other  proceeding  for  protection 

of  settled  land,  or  of  any  action  or  proceeding  for  recovery  of  land,  subject  to 

a  settlement,  and  may  direct  that  any  costs,  charges,  or  expenses  incurred  in 

relation  thereto  be  paid  out  of  property  subject  to  the  settlement. 

Costs  of  proceedings  whereby  a  claim  to  a  peerage  was  established,  and 
which  resulted  in  the  recovery  of  estates  settled  on  corresponding  limita- 
tions, were  allowed  under  this  section :  Be  E.  of  Aylesford's  Settled  Estates, 
32  Ch.  D.  162,  Form  4,  sup.  p.  1776. 

Where  a  tenant  for  life  applies  to  the  Court  that  the  costs  of  unsuccessful 
proceedings  instituted  by  him  without  the  previous  sanction  of  the  Court 
may  be  paid  out  of  the  estate  the  Court  will  consider  the  matter  as  though 
it  were  an  application  for  leave  to  commence  proceedings  at  the  cost  of 
the  estate :  Be  Yorke,  Barlow  v.  Yorke,  [1911]  1  Ch.  370 ;  but  such  costs 
will  not  usually  be  allowed  out  of  the  estate  if  the  proceedings  were  of  a 
speculative  nature  even  though  the  tenant  for  life  acted  in  good  faith  and 
under  legal  advice.  Idem. 
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(VIII.)   SETTLEMENT   BY  WAY   OF  TRUST   FOE  SALE. 

By  sect.  63,  any  land,  or  estate  or  interest  in  land,  which  under  or  by  S.  L.  Act, 
virtue  of  any  instrument  or  any  number  of  instruments,  whether  made  1882,  s.  63. 
before  or  after,  or  partly  before  and  partly  after,  the  commencement  of 
the  Act,  is  subject  to  a  trust  or  direction  for  sale,  and  application  or  dis- 
posal of  the  money  to  arise  from  the  sale,  or  the  income  of  that  money,  or 
the  income  of  the  land  until  sale,  or  any  part  of  that  money  or  income,  for 
the  benefit  of  any  person  for  his  life,  or  any  other  limited  period,  or  for  the 
benefit  of  two  or  more  persons  concurrently  for  any  hmited  period,  and 
whether  absolutely,  or  subject  to  a  trust  for  accumulation  of  income  for 
payment  of  debts  or  other  purpose,  or  to  any  other  restriction,  is  to  be 
deemed  to  be  settled  land,  and  the  instrument  or  instruments  under  which 
the  trust  arises  is  to  be  deemed  to  be  a  settlement ;  and  the  person  for  the 
time  being  beneficially  entitled  to  the  income  of  the  land,  estate,  or  interest 
aforesaid  until  sale,  whether  absolutely  or  subject  as  aforesaid,  is  to  be 
deemed  to  be  tenant  for  Ufe  thereof ;  or  it  two  or  more  persons  are  so 
entitled  concurrently,  then  those  persons  are  to  be  deemed  to  constitute 
together  the  tenant  for  life  thereof ;  and  the  persons,  if  any,  who  are 
for  the  time  being  under  the  settlement  trustees  for  sale  of  the  settled  land, 
or  having  power  of  consent  to,  or  approval  of,  or  control  over  the  sale, 
or  if  under  the  settlement  there  are  no  such  trustees,  then  the  persons,  if 
any,  for  the  time  being,  who  are  by  the  settlement  declared  to  be  trustees 
thereof  for  purposes  of  the  Act,  are  for  purposes  of  the  Act  trustees  of  the 
settlement.  In  every  such  case  the  provisions  of  the  Act  referring  to  a 
tenant  for  lite  and  to  a  settlement,  and  to  settled  land,  are  to  extend  to  the 
person  or  persons  aforesaid,  and  to  the  instrument  or  instruments  under 
which  his  or  their  estate  or  interest  arises,  and  to  the  land  therein  comprised. 
As  to  the  construction  of  this  section,  and  difficulties  arising  thereunder, 
see  Re  Ridge,  Hettard  v.  Moody,  31  Ch.  D.  504,  C.  A. ;  TayUyr  v.  Poncia, 
25  Ch.  D.  646  ;  Lewin,  775  et  seq. 

In  order  that  land  may  be  subject  to  a  trust  or  direction  for  sale  within  the 
section,  it  is  sufficient  that  there  is  an  implied  trust  or  direction  arising 
from  a  devise  upon  trust  to  pay  debts :  Re  M'Curdy's  Settled  Estates,  27 
L.  R.  Ir.  395. 

By  the  Settled  Land  Act,  1884,  s.  6,  sub-s.  1,  in  the  case  of  a  settlement  S.  L.  Act, 
within  the  meaning  of  sect.  63  of  the  Act  of  1882,  any  consent  not  1884,  ss.  8 
required  by  the  terms  of  the  settlement  is  not,  by  force  of  anything  contained  ^'^'^  '• 
in  that  Act,  to  be  deemed  necessary  to  enable  the  trustees  of  the  settlement, 
or  any  other  person,  to  execute  any  of  the  trusts  or  powers  created  by  the 
settlement.  And  by  sub-sect.  3,  the  section  applies  to  deaUngs  before,  as 
well  as  after,  the  passing  of  the  Act.  But  sect.  7  provides  that  the  powers 
conferred  by  sect.  63  of  the  Act  of  1882 — (1)  are  not  to  be  exercised  without 
the  leave  of  the  Court ;  but  (2)  the  Court  may  by  order  in  any  case  in  which 
it  thinks  fit,  give  leave  to  exercise  all  or  any  of  those  powers,  and  the  order 
is  to  name  the  person  or  persons  to  whom  leave  is  given :  (3)  the  Court  may 
from  time  to  time  rescind  or  vary  any  order  made  under  that  section,  or 
make  any  new  or  further  order ;  (4)  so  long  as  such  an  order  is  in  force, 
neither  the  trustees  of  the  settlement,  nor  any  person  other  than  a  person 
having  the  leave,  shall  execute  any  trust  or  power  created  by  the  settlement 
for  any  purpose  for  which  leave  is,  by  the  order,  given  to  exercise  a  power 
conferred  by  the  Act  of  1882  ;  (5)  the  order  may  be  registered  and  re- 
registered, as  a  lis  pendens  against  the  trustees  of  the  settlement  named  in 
the  order,  describing  them  on  the  register  as  "  Trustees  for  the  purposes  of 
the  Settled  Land  Act,  1882  " ;  (6)  any  person  deahng  with  the  trustees  from 
time  to  time,  or  with  any  other  person  acting  under  the  trusts  or  powers  of 
the  settlement,  is  not  to  be  affected  by  the  order  unless  and  until  it  is  duly 
registered,  and  when  necessary  re-registered,  as  a  lis  pendens  ;  (7)  an  appli- 
cation to  the  Court  may  be  made  by  the  tenant  for  life,  or  by  the  persona 
who  together  constitute  the  tenant  for  lite,  within  the  meaning  of  sect.  63 


1782 


Settled  Land  Acts.  [chap.  xlv. 


Where  s.  63 
does  not 
apply. 


Leave  of 
Court. 


of  the  Act  of  1882  ;  (8)  an  application  to  rescind  or  vary  the  order,  or  to 
make  any  new  or  further  qrder,  may  be  made  also  by  the  trustees  of  the 
settlement,  or  by  any  person  beneficially  interested  under  the  settlement ; 
(9)  the  person  or  persons  to  whom  leave  is  given  by  the  order  are  to  be 
deemed  the  proper  person  or  persons  to  exercise  the  powers  conferred  by 
sect.  63  of  the  Act  of  1882,  and  are  to  have  and  may  exercise  those  powers 
accordingly ;  (10)  dealings  which  have  taken  place  before  the  passing  of 
this  Act,  under  any  trust  or  power  to  which  the  section  appUes,  are  not  to  be 
affected  by  it. 

Under  these  sections,  where  property  is  subject  to  a  trust  or  direction  for 
sale,  the  trustees  may  execute  the  trust,  and  exercise  their  powers  irrespec- 
tive of  the  restrictions  arising  under  the  Act  of  1882,  until  an  order  has  been 
made  by  the  Court  giving  leave  to  some  other  person  or  persons  to  exercise 
all  or  any  of  the  powers  conferred  by  sect.  63  on  the  tenant  for  life ;  and 
until  such  an  order  has  been  made  no  tenant  for  life  or  other  limited  owner 
is  able,  under  the  Act  of  1882,  to  exercise  any  power  conferred  by  that  Act. 
But  when  such  an  order  has  been  made,  and  so  long  as  it  remains  in  force, 
the  trustees  cannot  execute  any  trust  or  power  created  by  the  settlement 
for  any  purpose  to  which  the  leave  given  by  the  order  extends  :  Ee  Harding's 
Estate,  [1891]  1  Ch.  60,  64. 

The  words  "instrument  or  instruments  under  which  the  trust  arises" 
make  it  imperative  on  the  Court  to  look  simply  at  the  instrument  which 
creates  the  trust  for  sale,  and  where  there  was  not,  at  the  date  of  a  contract 
for  sale,  any  person  entitled  to  the  income  of  the  settled  land  "  for  his  life, 
or  any  other  limited  period,"  sect.  63  did  not  apply  :  Re  Earle  and  Webster's 
Contract,  24  Ch.  D.  144  ;  and  see  Re  Home's  SetUed  Estate,  39  Ch.  D.  84, 
C.  A. 

A  trust  for  sale  followed  by  a  proviso  that  the  property  is  not  to  be  sold 
until  the  expiration  of  a  certain  period  {Re  Home's  Settled  Estate,  39  Ch.  D. 
84  (C.  A.) ),  or  until  the  happening  of  an  event  which  may  never  arise 
owing  to  an  overriding  power  vested  in  some  one  else  {Re  GoodalVs  Settle- 
ment, [1909"!  1  Ch.  440)  is  not  a  "trust  for  sale"  within  sect.  63.  But  a 
trust  for  sale  as  and  when  the  trustees  at  their  absolute  discretion  should 
think  fit  is  within  the  section  :  Re  Crips,  95  L.  T.  865.  So,  too,  a  simple 
trust  for  sale  with  the  consent  of  the  tenant  for  life  ;  Re  Wagstaff's  Settled 
Estates,  [1909]  2  Ch.  201. 

Where  the  tenants  for  life  of  the  income  of  the  proceeds  of  sale  were  two 
elderly  maiden  ladies,  and  in  default  of  their  having  children  the  proceeds 
belonged  to  persons  who  were  trustees  for  sale,  leave  was  granted  to  the 
tenants  for  life  to  sell  the  land  :  Re  Harding's  Estate,  sup. 

For  form  of  application  by  tenant  for  life  for  hberty  to  exercise  powers, 
see  D.  C.  F.  1241. 


(     1783     ) 


CHAPTER  XLVI. 

PAETITION     AND     SALE. 


Section  I. — Oedees  undek  the  Paetition   Acts,  1868,  1876 
(31  &  32  V.  c.  40 ;   39  &  40  V.  c.  17). 

1.  Sale  at  Request  of  Persons  entitled  to  less  than  a  Moiety — Where 
all  the  Parties  interested  are  not  before  the  Court — Inquiry 
whether  Sale  or  Partition  preferable — Partition  Act,  1868,  s.  3. 

And  the  Pit  and  the  Defts,  who  claim  to  be  interested  in  the  here- 
ditaments in  the  statement  of  claim  mentioned,  by  their  counsel 
requesting  a  sale  thereof  and  a  distribution  of  the  proceeds,  instead 
of  a  division  of  the  said  hereditaments  among  the  parties  interested, 
this  Court  doth  order  that  the  foUowiag  inquiries  be  made,  that  is  to 
say  : — 1.  An  inquiry  what  were  the  hereditaments  situate  at  &c.,  and 
respectively  devised  and  bequeathed  by  the  will  of  H.  H.,  the  testator 
in  the  statement  of  claim  named,  distinguishing  freehold  and  leasehold 
hereditaments  respectively.    2.  An  inquiry  who  are  the  persons 
interested   in  the  said  hereditaments  respectively,   and  for  what 
estates   and  interests,   and  in  what   shares  and  proportions,   and 
whether  they  are  parties  to  this  action.     3.  An  inquiry  whether 
it  will   be  more  beneficial   to    the   persons   entitled   to   the  said 
hereditaments  that  the  same  should  be  sold  and  the  proceeds  of  sale 
distributed  among  them,  or  that  a  division  of  the  said  hereditaments 
should  be  made,  and  in  case  it  shall  be  certified  that  all  the  persons 
interested  are  parties  to  this  action  and  that  a  sale  is  more  beneficial. 
It  is  ordered  that  the  said  hereditaments  be  sold  with  the  approbation 
of  the  Judge,  and  that  the  money  to  arise  from  the  sale  of  such  of  the 
said  hereditaments  as  are  freehold  be  lodged  in  Court  to  the  credit  of 
this  action  :  Re  H.  H.  P.  v.  B.,  1880,  H.  2152,  "  Proceeds  of  sale  of 
freeholds,"  subject  to  further  order,  and  that  the  money  to  arise  from 
the  sale  of  such  of  the  said  hereditaments  as  are  leasehold  be  lodged 
in  Court  to  the  credit  of  the  said  action,  "  Proceeds  of  sale  of  lease- 
holds," subject  to  further  order.     But  in  case  it  shall  be  certified  that 
some  of  the  persons  interested  are  not  parties  to  this  action,  any  of 
the  persons  interested  are  to  be  at  liberty,  after  it  shall  have  been 
certified  that  all  persons  who  are  not  parties  and  who  ought  to  be 
served  with  notice  of  this  judgment  have  been  so  served,  or  that 
service  of  such  notice  has  been  dispensed  with,  to  apply  at  Chambers 
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for  an  order  for  sale  of  the  said  hereditaments  (and  also  for  an  order 
dispensing  with  such  service  on  any  person  who  cannot  be  served 
without  expense  disproportionate  to  the  value  of  the  said  heredita- 
ments).— ^Adjourn  further  consideration. — Liberty  to  apply. — See  Re 
Hardiman,  Pragnell  v.  Batten,  M.  R.,  4  Dec.  1880,  A.  2597  ;  and  note 
to  Form  12,  p.  1791,  post. 

For  order  on  motion  under  O.  XL,  11,  the  Pit's  title  being  admitted  by  the 
defence,  directing  the  usual  inquiries  as  to  the  persons  interested,  see 
Oilbert  v.  Smith,  2  Oh.  D.  686,  C.  A.    Form  17,  inf.  p.  1795. 

For  immediate  order  for  sale,  upon  admissions  in  the  pleadings  under 
O.  XL,  11,  both  Pit  and  Deft,  who  were  entitled  as  tenants  in  common  in 
equal  shares,  requesting  a  sale ;  payment  of  the  proceeds  into  Court,  and  an 
account  of  rents  and  profits  received  by  Pit,  further  consideration  being 
adjourned,  see  Burnett  v.  B.,  M.  R.,  21  March,  1879,  A.  661 ;  11  Ch.  D.  213  ; 
Willis  V.  W.,  38  W.  R.  7  ;  61  L.  T.  610 ;  but  where  the  property  is  large, 
and  the  pedigree  complicated,  the  proper  course  is  to  direct  an  inquiry  at 
Chambers  :  Wood  v.  Gregory,  43  Ch.  D.  82  ;  and  for  immediate  order  for 
sale  out  of  Court  where  circumstances  special,  see  Be  Stedman,  Goombe  v, 
Vincent,  and  Pitt  v.  White,  Form  No.  22,  p.  1797,  and  notes  thereto. 

2.  Like  Order,  with  Inquiry  as  to  Incumbrances — Partition   Act, 

s.  3. 

And  the  Pit  and  Deft,  who  claim  to  be  interested  in  the  heredita- 
ments in  the  pleadings  mentioned  by  their  counsel,  requesting  a  sale 
thereof  and  a  distribution  of  the  proceeds  instead  of  a  division  of  the 
said  hereditaments  among  the  persons  interested,  this  Court  doth 
order  that  the  following  inquiries  and  account  be  made  and  taken,  that 
is  to  say  : — 1.  An  inquiry  what  were  the  hereditaments  situate  at  &c., 
and  respectively  devised  and  bequeathed  by  the  will  of  H.  H. ,  the  testa- 
tor in  the  statement  of  claim  named,  distinguishing  freehold  and  lease- 
hold hereditaments  respectively.  2.  An  inquiry  who  are  the  persons 
interested  in  the  said  hereditaments  and  for  what  estates  and  interests, 
and  in  what  shares  and  proportions  and  whether  they  are  parties  to 
this  action.  3.  An  inquiry  whether  it  will  be  more  beneficial  to  the 
persons  entitled  to  the  said  hereditaments  that  the  same  should  be 
sold  and  the  proceeds  of  sale  distributed  among  them  or  that  a  divi- 
sion of  the  said  hereditaments  should  be  made.  4.  An  inquiry  what 
incumbrances  affect  the  said  hereditaments,  or  any  and  what  part 
thereof.  5.  An  account  of  what  is  due  to  such  of  the  incumbrancers 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of  their 
incumbrances.  6.  An  inquiry  as  to  the  priority  of  such  last-mentioned 
incumbrances.  And  in  case  it  shall  be  certified  that  all  the  persons 
interested  in  the  said  hereditaments  other  than  incumbrancers  as 
above  are  parties  to  this  action.  It  is  ordered  that  the  said  heredita- 
ments be  sold  with  the  approbation  of  the  Judge  free  from  the 
incumbrances  (if  any)  of  such  of  the  said  incumbrancers  as  shall 
consent  to  the  sale,  and  subject  to  the  incumbrances  of  such  of  them 
as  shall  not  consent ;  And  it  is  ordered  that  the  money  to  arise  from 
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the  sale  of  such  of  the  said  hereditaments  as  are  freehold  be  lodged  in 
Court  to  the  credit  of  this  action,  S.  v.  S.,  19—,  S.  509,  "  Proceeds  of 
sale  of  freeholds,"  subject  to  further  order  and  that  the  money  to 
arise  from  the  sale  of  such  of  the  said  hereditaments  as  are  leasehold  be 
lodged  in  Court  to  the  credit  of  the  said  action ;  "  Proceeds  of  sale  of 
leaseholds  "  subject  to  further  order  ;  And  if  such  money  or  any  part 
thereof  shall  arise  from  real  estate  sold  with  the  consent  of  incum- 
brancers, the  money  so  arising  is  to  be  applied  in  the  first  place  in 
payment  of  what  shall  appear  to  be  due  to  such  incumbrancers 
according  to  their  priorities.  But  in  case  it  shall  be  certified  that  any 
of  the  persons  interested  are  not  parties  to  this  action,  then  any  of  the 
persons  interested  are  to  be  at  liberty,  when  it  shall  have  been  certified 
that  all  persons  who  are  not  parties  and  who  ought  to  be  served  with 
notice  of  this  judgment  have  been  so  served,  or  that  service  of  such 
notice  has  been  dispensed  with,  to  apply  to  the  Judge  at  Chambers 
for  an  order  for  the  sale  of  the  said  hereditaments  and  also  for  an 
order  dispensing  with  such  service  on  any  person  who  cannot 
be  served  without  expense  disproportionate  to  the  value  of  the 
said  hereditaments.— Adjourn  further  consideration. — Liberty  to 
apply. 


3.  Like  Order  where  there  are  Infants — Account  of   Rents  and 
Profits  and  Repairs. 

The  Pits  who  by  J.  H.  their  father  and  their  next  friend  claim  to 
be  interested  in  one-third  share  of  the  hereditaments  in  the  pleadings 
mentioned  by  their  counsel  requesting  a  sale  of  the  said  hereditaments 
and  a  distribution  of  the  proceeds  instead  of  a  division  of  the  said 
hereditaments  between  or  among  the  parties  interested,  this  Court 
doth  order  that  the  following  inquiries  and  accounts  be  made  and 
taken,  that  is  to  say  : — 1.  An  inquiry  of  what  hereditaments  the  real 
estate  devised  by  the  will  of  R.  G-.  B.,  the  testator  in  the  statement 
of  claim  named,  consisted  at  his  death  and  of  what  the  same  now 
consists.  2.  An  account  of  the  rents  and  profits  of  the  said  here- 
ditaments received  by  the  Deft  or  by  any  person  or  persons  by  his 
order  or  for  his  use  since  the  —  day  of  —  19 —  and  of  all  sums 
which  have  been  properly  expended  by  the  Deft  in  or  about  the 
necessary  repairs  of  the  said  hereditaments  or  for  necessary  outgoings 
in  respect  thereof  or  otherwise.  3.  An  inquiry  who  are  the  persons 
interested  in  the  said  hereditaments  other  than  the  incumbrancers 
on  the  entirety  of  the  said  hereditaments  or  on  the  entirety  of  any 
and  what  specific  parts  or  parcels  thereof  and  for  what  estates  and 
interests  and  in  what  shares  and  proportions  and  whether  they  are 
parties  to  this  action.  4.  An  inquiry  what  incumbrances  afiect  the 
entirety  of  the  said  hereditaments  or  the  entirety  of  any  and  what 
parts  or  parcels  thereof.    5.  An  account  of  what  is  due  to  such  of 
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the  incumbrancers  if  any,  as  shall  consent  to  the  sale  hereinafter 
directed  in  respect  of  their  incumbrances.  6.  An  inquiry  as  to  the 
priorities  of  such  last  mentioned  incumbrances.  7.  An  inquiry 
whether  it  will  be  more  beneficial  to  the  persons  entitled  to  the 
said  hereditaments  (including  in  particular  such  of  the  Pits  being 
infants  as  may  be  found  to  be  interested)  that  the  same  should 
be  sold  and  the  proceeds  of  sale  distributed  among  them  or  that 
a  division  of  the  said  hereditaments  should  be  made.  And  in 
case  it  shall  be  certified  that  all  the  parties  interested  in  the  said 
hereditaments  other  than  incumbrancers  on  the  entirety  thereof  or 
on  the  entirety  of  any  specific  parts  or  parcels  thereof,  are  parties  to 
this  action  and  that  a  sale  is  more  beneficial.  It  is  ordered  that  the  said 
hereditaments  be  sold  with  the  approbation  of  the  Judge  free  from 
incumbrances,  if  any,  of  such  of  the  said  incumbrancers  as  shall 
consent  to  the  sale,  and  subject  to  the  incumbrances  of  such  of 
them  as  shall  not  consent.  And  it  is  ordered  that  the  money  to 
arise  from  such  sale  be  lodged  in  Court  to  the  credit  of  this  action, 
D.  V.  B.,  19 — ,  No.  — ,  "  Proceeds  of  sale  of  freeholds  "  subject  to 
further  order. 

And  if  such  money  or  any  part  thereof  shall  arise  from  heredita- 
ments sold  with  the  consent  of  incumbrancers  the  money  so  arising 
is  to  be  applied  in  the  first  place  in  payment  of  what  shall  appear  to 
be  due  to  such  incumbrancers  according  to  their  priorities. 

But  in  case  it  shall  be  certified  that  any  of  the  persons  interested 
other  than  as  aforesaid  are  not  parties  to  this  action,  then  any  of  the 
persons  so  interested  are  to  be  at  liberty  after  it  shall  have  been 
certified  that  all  persons  who  are  not  parties  and  who  ought  to  be 
served  with  notice  of  this  judgment  have  been  so  served  or  that 
service  of  such  notice  has  been  dispensed  with  to  apply  for  an  order 
for  sale  of  the  said  hereditaments  (and  also  for  an  order  dispensing 
with  such  service  on  any 'person  who  cannot  be  served  without 
expense  disproportionate  to  the  value  of  the  said  hereditaments). — 
Adjourn  further  consideration. — Liberty  to  apply. — Drew  Heys  v. 
Bawden,  Neville,  J.,  18  Dec.  1909,  A.  4361. 

4.  Sale  at  Request  of  Persons  interested  in  a  Moiety  or  upwards — 
Partition  Act,  1868,  s.  4. 

And  the  Pits  [if  so,  and  the  Defts  X.  and  Y.],  who  claim  to  be 
interested  in  a  moiety  or  upwards  of  the  hereditaments  and  premises 
in  the  pleadings  mentioned  by  their  counsel  requesting  a  sale  of  the 
said  hereditaments  and  a  distribution  of  the  proceeds,  instead  of  a 
division  of  the  said  hereditaments  and  premises  between  or  among 
the  parties  interested.  This  Court  doth  order  that  the  following  inquiry 
be  made,  that  is  to  say : — 1.  An  inquiry  who  are  the  persons  in- 
terested in  the  said  heieditaments  and  premises,  and  for  what  estates 
and  interests,  and  in  what  shares  and  proportions,  and  whether  they 
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are  parties  to  this  action ;  and  if  it  shall  be  certified  that  all  the 
persons  interested  in  the  said  hereditaments  and  premises  are  parties 
to  this  action,  and  that  the  Pits  [and  the  Defts  X.  and  Y.]  are  in- 
terested individually  or  collectively  to  the  extent  of  one  moiety  or 
upwards  in  the  said  hereditaments  and  premises  and  request  a  sale, 
It  is  ordered  that  the  said  hereditaments  and  premises  be  sold  with  the 
approbation  of  the  Judge  ;  And  it  is  ordered  that  the  money  to  arise 
from  such  sale  be  lodged  in  Court  to  the  credit  of  this  (cause),  T.  v.  B., 
1876,  B.  220,  to  an  account  to  be  entitled  "  Proceeds  of  sale,  &c.," 
subject  to  further  order  ;  And  if  it  shall  be  certified  that  any  of  the 
persons  so  interested  as  aforesaid  are  not  parties  to  this  action,  then 
It  is  ordered  that  any  persons  interested,  collectively  or  individually,  to 
the  extent  of  a  moiety  or  upwards  in  the  said  hereditaments  be  at 
liberty  to  apply  in  Chambers  for  a  sale  of  the  said  hereditaments  and 
premises  after  it  shall  have  been  certified  that  the  persons  who  are  not 
parties,  or  who  ought  to  be  served  with  notice  of  this  judgment,  have 
been  so  served,  or  that  service  of  notice  of  such  judgment  has  been 
dispensed  with,  and  that  the  parties  or  party  interested,  collectively  or 
individually,  to  the  extent  of  one  moiety  or  upwards  in  the  said  here- 
ditaments and  premises  request  a  sale  thereof  (and  also  for  an  order 
dispensing  with  such  service  on  any  person  who  cannot  be  served 
without  expense  disproportionate  to  the  value  of  the  said  heredita- 
ments).— Adjourn  further  consideration. — Liberty  to  apply. — Re 
Brereton,  Todd  v.  B.,  V.-C.  Malins,  30  June,  1876,  A.  1486  ;  Senior  v. 
Hereford,  V.-C.  Hall,  2  Dec.  1876,  B.  2076  ;  4  Ch.  D.  494  ;  Lacken- 
burg  V.  L.,  M.  E.,  25  Feb.  1876,  B.  651 ;  Scott  v.  Watson,  V.-C.  Hall, 
8  July,  1876,  B.  1190;  Re  Smith,  Brant  v.  Parsons,  V.-C.  Hall, 
18  March,  1882,  B.  836. 

5.  The  like,  with  Inquiry  as  to  Incumbrances. 

And  the  Pits,  who  claim  to  be  interested  in  a  moiety  or  upwards  of 
the  hereditaments  in  the  pleadings  mentioned,  by  their  counsel 
requesting  a  sale  &c.  [Form  4,  swp.l ;  This  Court  doth  order  that  the 
following  inquiries  and  accounts  be  made  and  taken,  that  is  to  say  : — 
1.  An  inquiry  who  are  the  persons  interested  in  the  said  hereditaments 
other  than  the  incumbrancers  on  the  entirety  of  the  said  heredita- 
ments, or  on  the  entirety  of  any  and  what  specific  part  or  parcel 
thereof,  and  for  what  estates  and  interests,  and  in  what  shares  and 
proportions,  and  whether  they  are  parties  to  this  action.  2.  An 
inquiry  what  incumbrances  afieot  the  entirety  of  the  said  heredita- 
ments, or  the  entirety  of  any  and  what  parts  or  parcels  thereof.  3. 
An  account  of  what  is  due  to  such  of  the  said  incumbrancers,  if  any, 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of  their 
incumbrances.  4.  An  inquiry  what  are  the  priorities  of  such  last- 
mentioned  incumbrances  ;  And  if  it  shall  be  certified  that  all  the 
persons  interested  in  the  said  hereditaments  other  than  incumbrancers 
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on  the  entirety  thereof,  or  on  the  entirety  of  any  specific  part  or  parcel 
thereof,  are  parties  to  this  action,  and  that  the  Pits  are  interested  to 
the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments  and 
request  a  sale.  This  Court  doth  order  that  the  said  hereditaments  be 
sold  with  the  approbation  of  the  Judge,  free  from  the  incumbrances,  if 
any,  of  such  of  the  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent ; 
And  it  is  ordered  that  the  money  to  arise  from  such  sale  be  lodged  in 
Court  to  the  credit  of  this  action,  W.  v.  W.,  1885,  A.  500,  "  Proceeds  of 
sale  of  &c.,"  subject  to  further  order  ;  And  if  such  money  or  any  part 
thereof  shall  arise  from  real  estate  sold  with  the  consent  of  incum- 
brancers, the  money  so  arising  is  to  be  applied  in  the  first  place  in 
payment  of  what  shall  appear  to  be  due  to  such  incumbrancers 
according  to  their  priorities  ;   But  if  it  shall  be  certified  that  any  of 
the  persons  interested  other  than  as  aforesaid  are  not  parties  to  this 
action,  then  any  of  the  persons  interested,  collectively  or  individually, 
to  the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments 
are  to  be  at  liberty  to  apply  in  Chambers  for  a  sale  of  the  said  here- 
ditaments when  it  shall  have  been  certified  that  the  persons  who  are 
not  parties  or  who  ought  to  be  served  with  notice  of  this  judgment 
have  been  so  served,  or  that  service  of  such  notice  has  been  dispensed 
with,  and  that  the  parties  or  party  interested,  collectively  or  individu- 
ally, to  the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments 
and  premises  request  a  sale  thereof  (and  also  for  an  order  dispensing 
with  such  service  on  any  person  who  cannot  be  served  without  expense 
disproportionate  to  the  value  of  the  said  hereditaments). — Adjourn 
further  consideration. — Liberty  to  apply. — Wilson  v.  Wright,  Chitty, 
J.,  11  July,  1885,  B.  1039. 


6.  The  like,  with  Inquiries  as  to  Receipt  of  Rents  and  Profits  and 
as  to  particular  Incumbrancer. 

And  the  Pits  A.  B.  and  C.  D.,  and  the  Defts,  who  claim  to  be  in- 
terested in  a  moiety  or  upwards  of  the  freehold  hereditaments  in  the 
pleadings  mentioned  by  their  counsel  requesting  a  sale  [Form  4,  sup.] ; 
This  Court  doth  order  that  the  following  inquiries  be  made,  that  is  to 
say  : — 1.  An  inquiry  who  are  the  persons  interested  in  the  said  here- 
ditaments other  than  the  incumbrancers  on  the  entirety  of  the  said 
hereditaments,  or  on  the  entirety  of  any  and  what  specific  part  or 
parcel  thereof,  and  for  what  estates  and  interests,  and  in  what 
shares  and  proportions,  and  whether  they  are  parties  to  this  action. 
2.  An  inquiry  who  has  been  in  receipt  of  the  rents  and  profits  of  the 
said  hereditaments  since  the  death  of  S.  W.  3.  An  inquiry  who  are 
the  persons  now  beneficially  interested  in  the  £ —  charged  on  the 

estate  by  the  equitable  mortgage  dated  &c.,  and  for  what 

estates  and  interests,  and  in  what   shares   and    proportions,  and 
whSther  the  whole  or  any  and  what  part  of   the  said  £ —  is  a 
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subsisting  iaoumbrance  on  the  said  estate,  and  what  is  due  or  raisable 
in  respect  of  that  incumbrance.  4.  An  inquiry  what  other  incum- 
brances (if  any)  afiect  the  entirety  of  the  said  hereditaments,  or  the 
entirety  of  any  and  what  specific  parts  or  parcels  thereof,  and  what 
is  due  in  respect  of  such  incumbrances.  And  if  it  shall  be  certified 
that  all  persons  interested  in  the  said  hereditaments  other  than 
incumbrancers  on  the  entirety  thereof,  or  on  the  entirety  of  any 
specific  part  or  parcel  thereof,  are  parties  to  this  action,  and  that 
the  Pits  A.  B.  and  C.  D.  and  the  Defts  are  interested  to  the  extent 
of  a  moiety  or  upwards  &c.  [follow  Form  5  to  end]. — Gooiacre  v.  G., 
Chitty,  J.,  i  June,  1888,  A.  1324. 


7.  Short  Form  of  Judgmsnt  where  Plaintiffs  admit  that  all  Persons 
interested  are  not  Parties  to  Action — Partition  Act,  1868,  s.  4. 

And  the  Pit  [if  so,  and  the  Defts  X.  and  Y.],  who  claim  to  be  in- 
terested in  a  moiety  or  upwards  of  the  freehold  hereditaments  in  the 
pleadings  mentioned  by  their  counsel  requesting  a  sale  of  the  heredita- 
ments and  a  distribution  of  the  proceeds  instead  of  a  division  of  the 
same  between  or  among  the  persons  interested ;  This  Court  doth 
order  that  the  following  &c.:  1.  An  inquiry  of  what  particulars  such 
hereditaments  now  consist.  2.  An  inquiry  who  are  the  persons 
interested  in  the  said  hereditaments,  and  for  what  estates  and  interests 
and  in  what  shares  and  proportions. — And  the  Pit  and  Defts  by  their 
counsel  admitting  that  all  the  persons  interested  are  not  parties  to 
this  action  ;  It  is  ordered  that  any  persons  iaterested,  collectively  or 
individually,  to  the  extent  of  one  moiety  or  upwards  in  the  said 
hereditaments  be  at  liberty  to  apply  in  Chambers  for  a  sale  of  the  said 
hereditaments  when  it  shall  have  been  certified  that  all  the  persons 
interested  who  are  not  parties  and  who  ought  to  be  served  with  notice 
of  this  judgment  have  been  so  served  or  that  service  of  notice  of 
such  judgment  has  been  dispensed  with,  and  that  the  parties  or 
party  interested,  collectively  or  individually,  to  the  extent  of  one 
moiety  or  upwards  in  the  said  hereditaments  request  a  sale  (and  also 
for  an  order  dispensing  with  such  service  on  any  person  who  cannot 
be  served  without  expense  disproportionate  to  the  value  of  the  said 
hereditaments). — Adjourn  further  consideration. — Liberty  to  apply. 
—See  Pocock  v.  Kennedy,  V.-C.  H.,  2  June,  1877,  B.  1241. 

8.  Account  and  Inquiry  as  to  Permanent  Improvements  hy  Tenant- 

inrComman. 

1.  Account  of  the  money  (if  any)  expended  by  the  Deft  or  [where 
title  derived  through  person  making  the  expenditure]  his  predecessor  in 
title  in  permanent  improvements  to  the  said  hereditaments  since  the 
—  day  of  —  [date  of  conveyance  under  which  title  of  parties  derived] ; 
2.  Inquiry  as  to  the  extent  to  which  the  present  value  of  the  said 
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hereditaments  lias  been  increased  by  such  expenditure.— TfiKiams  v. 
W.,  Kekewich,  J.,  6  May,  1899,  B.  2072  ;  1899,  W.  N.  66  ;  81  L.  T. 
163;  68  L.  J.  Ch.  528. 

9.  Account  of  Rents  and  Profits,  and  Repairs  and  Outgoings. 

An  account  of  the  rents  and  profits  of  the  said  hereditaments 
received  by  the  Deft  C,  or  by  any  other  person  or  persons,  by  his 
order,  or  for  his  use  since  the  —  day  of  —  &c.,  and  of  all  sums  which 
have  been  [properly]  expended  by  the  said  Deft  in  or  about  the  neces- 
sary repairs  of  the  said  hereditaments,  or  otherwise  in  or  about  the 
necessary  outgoings  in  respect  thereof. — Coohe  v.  Hunter,  Kekewich, 
J.,  14th  May,  1892,  A.  771. 

10.  Inquiry  as  to  Rents  received,  and  as  to  Occupation  Rent. 

An  inquiry  what  sum  is  due  from  the  Deft  J.  W.  in  respect  of  the 
rents  and  profits  of  the  said  hereditaments  received  by  him  since  the 
death  of  B.,  the  tenant  for  life  ;  and  also  in  respect  of  his  occupation 
of  such  of  the  premises  as  have  been  occupied  by  him  since  the  death 
of  the  said  B.,  allowing  the  said  J.  W.  all  sums  properly  expended  by 
him  in  repairs  or  otherwise. — See  Graham  v.  Cole,  V.-C.  B.,  22  Feb. 
1871,  A.  581. 

For  the  like  inquiry  and  allowance,  see  Pascoe  v.  Swann,  27  Beav.  508  ; 
and  see  Sect.  11,  Porm  4,  inf.  p.  1815,  and  for  the  order  on  further  con- 
sideration in  Graham  v.  Cole,  where  sums  certified  in  respect  of  occupation 
rent  was  charged  upon  particular  share,  see  8.  C,  V.-C.  B.,  3  June,  1873, 
A.  1769 ;  but  secus.  Hill  v.  Hickin,  Stirling,  J.,  3  Aug.  1897,  A.  1526, 
[1897]  2  Ch.  579,  where  it  was  held  that  a  sum  certified  due  from  co-owner 
in  respect  of  occupation  rent  (he  not  having  been  tenant  of  his  co-owners) 
could  not  be  set  off  as  against  a  mortgagee  of  the  co-owner's  share,  though 
it  might  have  been  set  off  against  the  co-owner  personally. 

11.  Inquiry  whether  Contract  beneficial,   and  if  not.  Direction  for 
Sale — Partition  Act,  1868,  s.  3. 

An  inquiry  whether  the  contract  entered  into  with  the  Deft  G.  for 
the  sale  to  him  of  the  said  estate  for  the  sum  of  £ —  is  a  fit  and  proper 
contract  for  the  sale  of  the  said  estate,  and  whether  it  is  for  the  benefit 
of  the  several  persons  under  disability  that  the  said  contract  should  be 
adopted  ;  And  if  so.  Order  that  the  same  be  carried  into  effect ;  But 
if  it  shall  not  be  so  certified.  It  is  ordered  that  the  said  estate  be  sold 
with  the  approbation  of  the  Judge  free  from  the  incumbrances  &c. — 
Direction  for  payment  into  Court  of  G.'s  purchase-money  if  the  said 
contract  shall  be  adopted,  or  if  not,  then  of  the  proceeds  of  the  sale. — 
Adjourn  &c.—MaUinson  v.  Siddle,  V.-C.  M.,  23  June,  1870,  B.  1719. 

In  Thompson  v.  Richardson,  I.  R.  6  Eq.  596,  it  was  ordered  that  if  on  the 
inquiry  directed  it  should  be  certified  that  the  provisional  agreement  for 
sale  would  be  for  the  benefit  of  the  infants  interested,  the  certificate,  when 
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confirmed,  should  be  acted  on  without  further  order,  and  the  provisional 
agreement  adopted  and  carried  into  effect. 

12.  Conditional  Agreement  jor  a  Sale  in  a  Partition  Action  approved 
on  behalf  of  an  Infant  Pit. 
Declare  that  the  piece  of  ground  situate  at  &c.  is  divisible  between 
the  Pit  and  the  Deft  G.  in  moieties  subject  to  the  dower  therein  of 
the  Deft  C.  ;  And  it  appearing  to  the  Court  that  by  reason  of  the 
nature  of  the  property  a  sale  of  the  said  property  and  a  distribution  of 
the  proceeds  thereof  will  be  more  beneficial  to  the  parties  interested 
than  a  division  thereof  between  or  amongst  them  ;  and  the  infant  Pit 
G.  by  his  counsel  requesting  that  the  said  hereditaments  may  be  sold  ; 
And  this  Court  being  of  opinion  that  the  conditional  agreement  dated 
&c.  in  the  Pit's  (bill)  mentioned  is  a  proper  agreement  for  carrying  such 
sale  into  effect.  Doth  order  that  the  said  conditional  agreement  dated 
&c.,  entered  into  between  &c.  for  the  price  of  £ — ,  be  carried  into 
effect.  Direction  to  lodge  purchase-money  in  Court. — Liberty  to 
apply.— (?TOi;e  v.  Comi/n,  V.-C.  M.,  23  May,  1874,  A.  1287  ;  S.  C,  18 
Eq.  387. 

The  words ''  And  it  appearing  to  the  Court ''  arc  inserted  in  a  subsequent 
order  as  above  where  all  the  parties  are  before  the  Court,  but  ought  not 
to  be  inserted  in  the  judgment :  lie  Hardiman,  Pragnell  v.  Batten,  16  Ch. 
D.  360  [Form  1,  supra]. 

13.  Sale  (out  of  Court)  instead  of  Partition — Share  of  Infant 
Plaintiff  requesting  Sale  to  he  earmarked  as  Real  Estate : 
Partition  Act,  1876,  s.  6. 

(1.)  Judgment. 

And  the  Pits  (Pit  W.  H.  being  an  infant)  and  Defts  ^^'ho  claim  to  be 
interested  in  a  moiety  of  the  hereditaments  in  the  statement  of  claim 
mentioned  by  their  counsel  requesting  a  sale  thereof  and  a  distribution 
of  the  proceeds  instead  of  a  division  of  the  said  hereditaments 
between  or  among  the  persons  interested  ;  This  Court  doth  order  that 
the  following,  &c.  1.  An  inquiry  who  are  the  persons  interested 
in  the  said  hereditaments,  and  for  what  estates  and  interests 
and  in  what  shares  and  proportions,  and  whether  they  are 
parties  to  this  action ;  And  if  it  shall  be  certified  that  all  persons 
interested  are  parties  to  this  action,  it  is  ordered  that  the  said  here- 
ditaments be  sold  out  of  Court  subject  to  the  reserve  prices  and  auc- 
tioneer's remuneration  being  fixed  by  the  Judge  ;  And  it  is  ordered 
that  the  money  to  arise  by  such  sale  be  lodged  in  Com-t  to  the  credit 
of  this  action,  H.  v.  /.,  1890,  H.  502,  subject  to  further  order  ;  But 
if  it  shall  appear  that  any  of  the  persons  interested,  are  not  parties  to 
this  action,  then  any  of  the  persons  interested,  collectively  or  individu- 
ally, to  the  extent  of  one  moiety  or  upwards  in  the  said  hereditaments, 
are  to  be  at  liberty  when  it  shall  have  been  certified  that  the  persons 
v^ho  ought  to  be  served  with  notice  of  this  judgment  have  been  so 
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served,  or  tkat  service  of  such  notice  has  been  dispensed  with,  to  apply 
at  Chambers  for  a  sale  of  the  said  hereditaments  (and  also  for  an 
order  dispensing  with  such  service  on  any  person  who  cannot  be 
served  without  expense  disproportionate  to  the  value  of  the  said 
hereditaments). — Eeserve  further  consideration. — Liberty  to  apply. 
— Howard  v.  Jcdland,  Kekewich,  J.,  7  Aug.  1890,  A.  1153 ;  and  see 
Re  Norton,  N.  v.  N.,  [1900]  1  Ch.  101,  post,  p.  1803. 

(2.)  Order  on  Summons  in  Chambers  subsequent  to  Judgment. 
And  the  Judge  being  satisfied  by  the  (Chief  Clerk's)  said  certificate, 
that  all  persons  interested  in  the  hereditaments  and  property  in  the 
pleadings  mentioned  are  before  the  Court  or  bound  by  this  order, 
Doth  order  that  the  same  hereditaments  and  property  be  sold  out  of 
Court  subject  to  the  reserve  price  and  auctioneer's  remuneration  being 
fixed  by  the  Judge ;  And  it  is  ordered  that  the  money  to  arise  by 
such  sale  be  lodged  in  Court  to  the  credit  of  this  action,  H.  v.  J.,  1890, 
H.  2707,  subject  to  further  order ;  And  it  is  ordered  that  the  auctioneer 
so  employed  be  at  liberty  to  receive  the  deposit  upon  his  undertaking 
to  lodge  the  same  in  Court  to  the  credit  aforesaid.  Liberty  for  any 
of  the  parties  to  apply  in  Chambers  for  a  vesting  order  or  an  order 
appointing  a  proper  person  to  convey  in  respect  of  the  infant  Pit 
W.  H.  and  generally.— >S.  C,  17  June,  1891,  A.  819. 

(3.)  Order  on  Further  Consideration. 
This  action  coming  on  &c.  for  further  consideration  &c.,  tax  costs  ; 
And  it  is  ordered  that  the  funds  in  Court  be  dealt  with  as  directed  in 
the  schedule  hereto. 

Payment  Schedule 
{contains  inter  alia  the  directions  helow). 


Carry  over  2-15tlis  . . 
Carry  over  l-15th    . . 


Account  of  infant  Pit  W.  H.  as  real 
estate. 

Account  of  S.  J.  H.  entitled  for  life  in 
respect  of  dower,  mth  remainder  to 
W.  H.  as  real  estate. 


£    s.    d. 


— ;S.  C,  19  Dec.  1891,  A.  2751.    These  orders  were  examined  and 
approved  in  Re  Norton,  N.  v.  N.,  [1900]  1  Ch.  101,  p.  1803,  post. 

14.  Sale  instead  of  Partition — Infant  Pits  entitled  to  one  Undivided 
Third — Defts  to  remaining  Two-thirds — Inquiries  in  such 
Case — Infant  Pits  declared  Trustees  for  Purchaser — Partition 
Act,  1868,  s.  4. 

And  the  infant  Pits  by  J.  I.,  their  next  friend,  and  the  Defts  by 
their  respective  counsel,  who  claim  to  be  interested  &c.  [follow  Formi, 
p.  1786,  down,  to  word  interested] ;  This  Court  doth  order  that  the 
following   inquiries    be    made,   that    is    to    say : — 1.  An    inquiry 
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wlio  are  the  persons  interested  in  tlie  said  hereditaments  and 
for  what  estates  and  interests,  and  in  what  shares  and  pro- 
portions, and  whether  they  are  parties  to  this  action.  2.  An 
inquiry  whether  it  will  be  for  the  benefit  of  such  of  the  persons 
interested  in  the  said  hereditaments  as  are  infants  that  the 
same  should  be  sold,  and  if  it  shall  be  certified  that  all  the  persons 
interested  are  parties  to  this  action,  and  either  (1)  that  the  parties 
desiring  a  sale  (other  than  the  infants)  are  interested  to  the  extent  of 
one  moiety  or  upwards  in  the  said  hereditaments  ;  or  (2)  that  it  wUl 
be  for  the  benefit  of  the  said  infants  that  the  said  hereditaments  should 
be  sold,  and  that  the  parties  desiring  a  sale  (including  the  said  infants) 
are  interested  to  the  extent  aforesaid,  It  is  ordered  that  the  said 
hereditaments  be  sold  with  the  approbation  of  the  Judge  ;  And  it  is 
ordered  that  the  money  to  arise  by  such  sale  be  lodged  in  Court  to  the 
credit  of  this  action  (D.  v.  /.,  1896,  D.  1854)  "  Proceeds  of  sale  &c.," 
subject  to  further  order.  But  if  it  shall  appear  that  any  of  the  parties 
interested  are  not  parties  to  this  action,  then  it  is  ordered  that  any 
of  the  persons  interested,  collectively  or  individually,  to  the  extent  of 
one  moiety  or  upwards  in  the  said  hereditaments  be  at  liberty,  when 
it  shall  have  been  certified  that  the  persons  who  ought  to  be  served 
with  notice  of  this  judgment  have  been  so  served  (or  that  service  of 
such  judgment  has  been  dispensed  with),  to  apply  at  Chambers  for  a 
sale  of  the  said  hereditaments  (and  also  for  an  order  dispensing  with 
such  service  on  any  person  who  cannot  be  served  without  expenses 
disproportionate  to  the  value  of  the  said  hereditaments),  the  said 
infants  not  to  be  at  liberty  to  apply  hereunder  unless  and  until  it 
shall  have  been  certified  that  it  will  be  for  their  benefit  that  the 
said  hereditaments  should  be  sold ;  And  this  Court  doth  Declare, 
that  upon  any  such  sale  being  made,  such  of  the  parties  interested 
in  the  said  hereditaments  as  are  infants  will  be  trustees  for  the 
purchaser  or  purchasers  of  their  undivided  share  or  shares  of  the 
said  hereditaments  within  the  meaning  of  the  Trustee  Act,  1893  ; 
And  this  Court  doth  hereby  appoint  J.  I.,  of  &c.,  the  next  friend  of 
the  Pits,  to  convey  such  share  or  shares  to  the  jjurchaser  or 
purchasers  of  the  said  hereditaments ;  And  it  is  ordered  that 
the  said  J.  I.,  upon  lodgment  in  Court  by  any  purchaser  of  the 
amount  of  his  purchase-money,  do  convey  to  such  purchaser  accord- 
ingly the  property  bought  by  him. — Liberty  to  bid  and  set-off,  &c. 
(Form  16,  p.  1794). — Adjourn  further  consideration,  &c. — Davis  v. 
Ingram,  Kekewich,  J.,  16  Jan,  1897,  A.  368  ;  [1897]  1  Ch.  477. 

15.  Undertaking   to  purcJiase   Infant's   Share — Valuation — 
Partition  Act,  1868,  s.  5. 

And  it  appearing  by  the  evidence  in  this  (action)  that  the  Pits  are 
entitled  to  three  undivided  fourth  parts,  and  that  the  Deft  {infant)  is 
entitled  to  the  remaining  undivided  fourth  part  of  the  messuages  and 
premises  known  as  &c.,  and  the  Deft  by  his  (counsel)  requesting  a  sale 
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of  the  said  messuages  and  premises  instead  of  a  partition,  and  tlie 
Pits  by  tlieir  counsel  thereupon  undertaking  to  purchase  the  Defts' 
undivided  fourth  part  of  the  said  messuages  and  premises ;  This 
Court  doth  order  that  a  value  be  put  upon  the  said  undivided  fourth 
part  of  the  said  messuages  and  premises  upon  the  footing  of  the  value 
of  that  fourth  part  being  one-fourth  of  the  value  of  the  entirety  ;  And 
it  is  ordered  that  the  result  of  the  valuation  be  certified  ;  And  it  is 
ordered  that  the  Pits  do  within  twenty-one  days  after  the  date 
of  the  Master's  certificate,  lodge  in  Court  what  shall  be  certified  to  be 
the  amount  of  such  valuation  as  directed  in  the  Lodgment  Schedule 
hereto  ;  And,  upon  such  lodgment  being  made,  it  is  ordered  that  a 
proper  conveyance  of  such  share  to  the  Pits  be  settled  by  the  Judge  ; 
And  this  Court  doth  declare  that  upon  such  sale  being  made  the  Deft 
will  be  a  trustee  for  the  Pits  of  his  undivided  share  of  the  said 
messuages  and  premises  within  the  meaning  of  the  Trustee  Act,  1893  ; 
And  this  Court  doth  hereby  appoint  E.  of  &c.  to  convey  such  share 
to  the  Pits  ;  And  it  is  ordered  that  upon  such  lodgment  in  Court  as 
aforesaid  being  made,  the  said  E..  do  convey  the  same  accordingly ; 
And  this  Court  doth  declare  that  the  Deft's  costs  of  this  (action)  are  a 
charge  upon  and  payable  out  of  his  share  of  the  property. — Liberty 
to  apply  in  Chambers  in  respect  of  the  costs,  and  as  to  the  funds  in 
Court  and  generally. — [Add  Lodgment  Scliedule  directing  Pits  to 
lodge.  "  what  shall  be  certified  to  be  the  amount  of  the  valuation  in 
this  order  mentioned  to  the  credit  of  the  action,  Proceeds  of  sale  of 
Deft's  undivided  one-fourth  share  of  the  hereditaments  &c."] — See 
Gosling  v.  G.,  V.-C.  M.,  12  July,  1875,  A.  2209. 

16.  Liberty  to  hid,  and  to  set  off  Purchase-money — Parlilion  Act, 

1868,  s.  6. 

An  inquiry  as  to  persons  interested  [Form  4,  p.  1786],  and  subject 
thereto,  direction  for  sale  [Form  4,  p.  1780J.  And  any  of  the  persons 
interested  in  the  said  hereditaments,  except  the  party  having  the 
conduct  of  the  sale,  are  to  be  at  liberty  to  bid  at  siich  sale  and  become 
the  purchasers  of  the  said  hereditaments,  or  any  part  thereof,  without 
payment  of  any  deposit  in  respect  thereof  ;  And  it  is  ordered  that  the 
purchase- money  of  any  portion  so  purchased  by  any  of  the  parties  be 
set  oS  against  the  shares  to  which  they  may  be  respectively  entitled ; 
And  it  is  ordered  that  the  money  to  arise  by  such  sale  be,  subject  to 
such  set-ofi  as  aforesaid,  lodged  in  Court  &c.  And  if  such  money,  or 
any  part  thereof,  shall  arise  from  hereditaments  sold  with  the  consent 
of  incumbrancers,  the  money  so  arising  is  to  be  applied  in  payment  of 
what  shall  appear  to  be  due  to  such  incumbrancers  respectively 
according  to  their  priorities. — Adjourn  &c. — See  Beardmore  v.  B., 
V.-C.  W.,  13  Jan.  1872,  A.  100. 

By  the  Partition  Act,  1868,  s.  0,  the  Court  may  allow  any  of  the  parties 
hiterestcd  in  the  property  to  bid  at  the  sale  ou  such  terms  as  to  non-payment 
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of  deposit,  setting  off,  or  accounting  for  the  purchase-money  or  any  part 
thereof,  instead  of  paying  the  same,  or  as  to  other  matters,  as  to  the  Court 
seem  reasonable. 
See  on  this  section,  Dan.  1109. 

17.  M)erty  to  purchase,  and  bid  at  Sale.— Partition  Act,  1868,  s.  5. 

This  Court  being  of  opinion,  having  regard  to  the  nature  of  the 
property  hereinafter  mentioned,  and  to  the  number  of  persons 
interested  therein,  that  a  sale  thereof  and  a  distribution  of  the  pro- 
ceeds would  be  more  beneficial  for  the  parties  interested  than  a 
division  of  the  property  between  or  among  them,  Doth  order  that  the 
freehold  messuages,  lands,  and  hereditaments  mentioned  in  the 
schedule  to  the  Master's  certificate  in  P.  v.  P.,  dated  &c.,  in  the 
Master's  certificate  in  this  action,  dated  &c.,  mentioned,  be  sold  with 
the  approbation  of  the  Judge. — And  any  of  the  parties  not  having 
the  conduct  of  the  sale  are  to  be  at  liberty  to  lay  proposals  before  the 
Judge  at  Chambers  for  the  purchase  of  the  said  lands  &c.,  or  to  bid 
and  become  the  purchasers  thereof  without  payment  of  any  deposit : 
And  it  is  ordered  that  the  purchase-money  of  any  portion  so  purchased 
by  any  of  the  parties  be  set  off  against  the  shares  to  wliich  they  may 
respectively  be  entitled ;  And  it  is  ordered  that  the  money  to  arise 
by  such  sale  be,  subject  to  such  set-off  as  aforesaid,  lodged  in  Court 
kc.—Gilhert  v.  Smith,  C.  A.,  31  Jan.  1879,  A.  317  ;  *S'.  C,  affirmed  by 
H.  L.  suh.  nam.  Pitt  v.  Jones,  5  App.  Ca.  651. 

The  opinion  that  a  sale  was  beneficial  in  the  above  order  was  apparently 
inserted,  as  all  the  persons  interested  were  before  the  Court,  see  Re  Hardi- 
rmn,  Pragnell  v.  Ballen,  16  Ch.  D.  360,  p.  1783,  ante. 

18.  Titm  fioced  for  Distribution  of  Proceeds  of  Sale  and  Advertise- 

inents  directed — Partition  Act,  1876,  s,  4. 

This  Court  doth  order  that  the  —  day  of  —  be  fixed  as  the 
time  at  the  expiration  of  which  the  proceeds  of  sale  of  the  heredita-  _ 
ments  by  the  judgment,  dated  &c.,  directed  to  be  sold,  and  which, 
pursuant  to  the  order  dated  &c.,  have  been  sold  to  &o.,  will  be  distri- 
buted ;  And  it  is  ordered  that  notice  be  given  by  advertisements,  to 
be  inserted  once  in  the  London  Gazette  and  twice  in  tlie  Times 
newspaper,  for  notifying  to  C.  (on  whom  service  of  notice  of  the  said 
judgment  was  by  the  said  order,  dated  &c.,  dispensed  with,  and  who 
has  not  hitherto  come  in  and  established  his  claim)  the  fact  of  the  said 
sale,  the  time  of  the  intended  distribution,  and  the  time  within  which 
a  claim  to  participate  in  the  proceeds  must  be  made. — Fortnam  v. 
Hadloiv,  Fry,  J.,  18  Nov.  1881,  A.  3889  ;  and  see  PkUlips  v.  Andrews, 
35  W.  E.  266  ;  56  L.  T.  108. 

For  order  at  Cliambers  fixing  a  time  for  distribution  one  month  from  date 
of  service  of  notice  of  the  order,  see  Moijer  v.  Biish,  Chitty,  T..  at  Chambers, 
29  .Jan.  1883,  B.  140. 

For  form  of  advertisement,  see  D.  C.  F.  764. 
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19.  Sale  of  Property  of  a  Botanic  Garden  Company  after  Advertise- 

ments for  Claimants. 

And  it  appearing  by  the  (Master's)  certificate  dated  &c.,  that 
advertisements  have  been  published  at  the  time  and  in  the  manner 
directed  by  the  said  judgment,  calling  upon  all  persons  claiming  to 
be  mterested  in  the  H.  Garden  to  come  in  and  establish  their  claims 
by  a  day  thereby  limited,  which  has  long  since  elapsed,  and  that  the 
several  persons  whose  names  and  addresses  are  set  forth  in  the  schedule 
to  the  said  certificate  have  come  in  and  established  their  claims  to 
the  number  of  shares  in  the  said  H.  Garden  set  opposite  their  respec- 
tive names  in  such  schedule,  and  that  all  such  persons  have  been 
served  with  notice  of  the  said  judgment,  and  that  the  Pits  have  also 
sent  out  circular  letters  to  all  persons  on  the  register  of  the  H.  Garden, 
and  to  all  persons  believed  to  be  interested  in  the  said  garden,  stating 
the  effect  of  such  advertisements  ;  And  this  Court,  being  of  opinion 
that  the  agreement,  dated  &c.,  for  the  sale  of  the  said  H.  Garden  to 
A.  B.  for  £ —  is  a  fit  and  proper  agreement  for  carrying  such  sale  into 
effect ;  Doth  order  that  the  said  agreement  be  carried  into  effect, 
notwithstanding  that  the  said  A.  B.  is  a  shareholder  in  the  said 
garden,  subject  to  the  several  provisions  contained  in  the  4th  section 
of  the  Partition  Act,  1876. — Direct  A.  B.  to  lodge  purchase-money  in 
Court,  and  on  lodgment  in  Court,  Defts  to  execute  conveyance. — 
Adjourn  further  consideration,  with  liberty  to  apply. — See  Baxter  v. 
Thompson,  M.  E.,  20  March,  1880,  A.  996. 

20.  Order  dispensing  witJi  Service  of  Notice  of  Judgment,  and 

directing  Advertisements — Partition  Act,  1876,  s.  3. 

Order  that  service  of  notice  of  the  judgment  in  this  action,  dated 
&c.,  on  A.,  of  &c.,  and  B.,  of  &c.,  be  dispensed  with ;  And,  instead 
thereof,  it  is  ordered  that  advertisements  be  published  in  &c.  [state  the 
times  and  manner  of  advertising],  calling  upon  all  persons  claiming  to 
be  interested  in  the  property  to  which  this  action  relates,  who  have 
not  been  served  with  notice  of  this  judgment,  to  come  in  and  establish 
their  respective  claims  in  respect  thereof  before  the  Judge  in  Chambers 
within  - —  days  from  the  —  day  of  — . 

For  order  under  Partition  Act,  1 868,  s.  9,  for  advertisement  of  notice  of  the 
decree  in  such  newspapers  as  the  Judge  in  Chambers  should  direct,  and  to 
suspend  the  sale  directed  by  the  decree  until  the  time  limited  by  such 
advertisements  should  have  expired,  see  Peters  y.  Bacon,  M.  R.,  8  June, 
1869,  B.  1859  ;  S.  C,  8  Eq.  125. 

For  form  of  application,  see  D.  C.  F.  761. 

21.  Subsequent  Order  for  Sale — Partition  Act,  1876,  ss.  3,  4. 

Read  the  judgment,  dated  &c.,  and  the  Master's  certificate,  dated 
&c.,  whereby  it  appears  that  all  persons  interested  in  the  property  to 
which  this  action  relates,  who  were  not  originally  parties  thereto. 
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have  been  served  with  notice  of  the  said  judgment  dated  &c. ;  [or 
upon  reading  the  judgment  &c.,  dated  &c.,  the  order  dated  &c.,  dis- 
pensing with  service  of  notice  of  the  said  judgment  on  A.  and  B.,  and 
directing  instead  thereof  advertisements  to  be  published  at  the  times 
and  in  the  manner  therein  mentioned,  an  affidavit  of  &c.,  filed  &c., 
showing  that  &c.  {state  the  effect  of  the  affidavit  showing  that  the  advertise- 
ments have  been  published  as  directed  by  the  previous  order)  ;  And  no 
persons  having  come  in  and  established  their  claims  in  respect  of  the 
said  property] ;  It  is  ordered  that  the  said  property  be  sold  with  the 
approbation  of  the  Judge  [If  after  order  dispensing  with  service,  add : 
subject  to  the  several  provisions  contained  in  the  ith  section  of  the 
Partition  Act,  1876] ;  And  it  is  ordered  that  the  money  to  arise  by 
such  sale  be  lodged  in  Court  to  the  credit  of  &c.,  subject  to  further 
order. 

For  form  of  summons,  sec  D.  C.  F.  7fi3. 


22.  Judgment  for  Sale  out  of  Court  in  Partition  Action  under 
0.  LI,  r.  1a,  wliere  Circumstances  Special — Partition  Act, 
1868,  s.  4. 

This  Court  [or  the  Judge]  being  of  opinion  that  the  legal  estate  in 
fee  in  the  residuary  real  estate  of  the  testator  D.  S.  is  now  vested 
in  the  Deft  C.  E.  H.  V.  as  the  legal  pers.  represve  of  P.  S.,  deceased, 
the  last  surviving  trustee  of  the  will  of  the  testator,  and  being  satisfied 
that  the  Pits  and  the  Defts  C.  E.  H.  V.,  H.  J.  H.,  A.  B.  C,  E.  M.  S., 
and  E.  J.  B.  are  beneficially  interested  in  a  moiety  and  upwards  of 
such  real  estate,  and  the  Pits  and  the  last  named  Defts  by  their 
cbimsel  desiring  a  sale  ;  This  Court  doth  order  [or  It  is  ordered]  that 
the  said  residuary  real  estate  be  sold  out  of  Court,  subject  to  a  reserve 
price  and  the  auctioneer's  remuneration  being  fixed  by  the  Judge. 
And  it  is  ordered  that  the  money  to  arise  from  such  sale  be  lodged  in 
Court  to  the  credit  of  this  action.  Re  D.  S.,  G.  v.  7.,  1887,  S.  42, 
"  Proceeds  of  sale  of  testator's  real  estate,"  subject  to  further  order. — 
Adjourn  further  consideration. — Liberty  to  apply. — See  Re  Stedman, 
Coombe  v.  Vincent,  Kay,  J.,  12  May,  1888,  B.  620 ;  Piit  v.  White,  57 
L.  T.  650. 

In  the  above  case,  Be  Stedman,  Coombe  v.  Vincent,  and  in  the  following 
case,  Haddoch  v.  H.,  the  Court  made  the  order  without  the  usual  inquiries 
as  to  parties  interested  (in  Re  Stedman,  without  requiring  strict  evidence 
of  title) ;  but  semble,  the  usual  order  is  to  direct  inquiries  as  in  Form 
4,  supra,  unless  property  small  and  title  simple :  Hawkins  v.  Herbert, 
37  W.  R.  300  ;  Wood  v.  Gregory,  43  Ch.  D.  82  ;  and  qumre  whether  in  the 
above  and  following  case  the  statement  required  by  0.  li,  1a  as  to  parties 
being  before  the  Court  or  bound  by  the  order  for  sale  ought  not  to  bo 
inserted. 
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23.  Sale  out  of  Court  in  Partition  Action  at  the  Request  of  Plaintiff 
and  all  the  Defendants  sui  juris  beneficially  interested,  mth 
Consequent  Directions — Partition  Act,  1868,  s.  8. 

And  it  appearing  by  &c.  that  C,  the  testatrix,  &c.,  died  seised  and 
possessed  of  the  freehold  and  leasehold  hereditaments  in  the  statement 
of  claim  mentioned,  and  that  by  virtue  of  her  wiU  the  Pit  is  absolutely 
entitled  to  one  undivided  moiety  of  the  said  hereditaments,  and  that 
by  virtue  of  her  will  and  the  will  and  codicil  of  H.  deceased  &c.  the 
Defts  B.  and  N.  are  entitled  to  the  other  moiety  of  the  said  freehold 
and  leasehold  hereditaments  upon  the  trusts  therein  contained  for 
the  benefit  of  the  Defts  K.,  L.,  &c. ;  And  the  Pit  and  the  Defts  K., 
L.,  &c.,  by  their  counsel  requesting  a  sale  of  the  said  hereditaments 
and  a  distribution  of  the  proceeds  instead  of  a  division  of  the  said 
hereditaments  among  the  parties  interested  therein,  This  Court  doth 
order  that  the  said  freehold  and  leasehold  hereditaments  be  sold  by 
the  Pit  by  public  auction  in  such  way  as  he  shall  think  fit  (subject  to 
a  reserve  price  and  the  auctioneer's  remuneration  being  fixed  by  the 
Judge),  and  the  money  to  arise  by  such  sale  be  received  by  the  Pit  and 
the  Defts  B.  and  N.,  the  trustees  of  the  will  of  the  testator  ;  And  this 
Court  doth  declare  that  for  the  purposes  of  the  sale  the  Deft  W.  {non 
compos)  is  a  trustee  within  the  meaning  of  the  Trustee  Act,  1893,  of  the 
said  hereditaments  for  the  purchaser  thereof  for  the  estate  of  the  Deft 
W.  therein  ;  And  it  is  ordered  that  the  costs  of  the  Pit  and  the  Defts  of 
this  action,  including  therein  the  costs  and  expenses  of  the  said  sale, 
be  taxed  &c.,  as  between  solr  and  client ;  And  it  is  ordered  that  the 
Pit  and  the  said  Defts  B.  and  N.  do,  out  of  the  money  to  arise  by  the 
said  sale,  pay  the  said  costs  when  taxed,  and  pay  one  moiety  of  the 
residue  of  the  said  money  after  payment  of  such  costs  as  aforesaid  to 
the  Pit,  and  pay  the  other  moiety  thereof  to  the  said  Defts  B.  and  N. 
to  be  held  by  them  upon  the  same  trusts  in  all  respects  as  are  con- 
tained in  the  will  of  the  testator  H.  concerning  his  undivided  moiety 
of  the  said  hereditaments. — Liberty  to  apply. — Haddock  v.  H.,  V.-C. 
M.,  19  April,  1873,  A.  104. 

N.B. — ^In  this  case  the  Court  looked  into  the  evidence  itself  mthout 
directing  usual  inquiries,  as  to  which  see  note  to  last  Form. 

Solr  and  client  costs  will  not  be  allowed  except  by  consent  of  the  parties  : 
Ball  V.  Kemp-Welch,  14  Ch.  D.  512,  513. 

For  order,  after  declaration  of  rights  and  request  by  parties  stti  juris  for 
a  sale,  and  the  Court  being  of  opinion,  &c.,  that  trustees  bo  at  liberty  to  sell 
and  dispose  of  the  property  by  public  auction,  in  such  lot  or  lots  &c.,  and 
subject  to  such  conditions  &c.,  as  they  might  think  fit,  and  to  convey  and 
surrender  to  purchasers,  and  receive  the  purchase-money,  and  thereout, 
after  paying  taxed  costs,  to  pay  one-third  of  the  residue  of  the  proceeds  to 
the  Pit,  and  hold  the  remaining  two-thu'ds  upon  trust  to  apply  the  same  to 
some  one  or  more  of  the  purposes  mentioned  in  the  23rd  section  of  the 
Settled  Estates  Act,  1856  (noAV  Settled  Estates  Act,  1877,  s.  34),  without  any 
application  to  the  Court,  with  special  directions  following  the  trusts  of  the 
\vill  of  which  they  were  trustees,  with  power  of  sale,  see  Hayward  v.  Smith, 
V.-C.  M.,  20  March,  1869,  A.  678  ;  S.  C,  20  L.  T.  70. 
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24.  Sale  of  Part,  and  Partition  of  Part,  on  Further 
Consideration. 

Declare  that  the  Pit  and  her  incumbrancers,  the  Deft  A.  and  her 
incumbrancers,  and  C.  and  T.,  the  trustees  of  the  settlement  dated 
&c.,  are  entitled  to  the  freehold,  copyhold,  and  leasehold  estates  par- 
ticularised in  the  schedule  to  the  said  certificate  in  equal  sixth  shares  ; 
And  this  Court  being  of  opinion  that  it  is  unnecessary  to  sell  the  whole 
of  such  freehold,  copyhold,  and  leasehold  hereditaments  and  premises, 
and  the  Pit  by  her  counsel  requesting  a  sale  of  such  portion  as  is  set 
forth  in  the  schedule  hereto.  This  Court  doth  order  that  such  portions 
of  the  said  freehold,  copyhold,  and  leasehold  hereditaments  as  are 
set  forth  in  the  schedule  hereto,  and  such  other  parts  of  the  said 
hereditaments  as  shall  appear  impracticable  to  be  partitioned  as 
hereinafter  directed,  be  sold  with  the  approbation  of  the  Judge  ;  And 
it  is  ordered  that  the  money  to  arise  from  such  sale  be  lodged  in  Court 
&c. ;  And  notwithstanding  it  is  in  the  said  certificate  certified  that  a 
sale  of  the  whole  of  the  hereditanients  would  be  more  beneficial  for 
the  parties  interested  than  a  division  thereof  between  or  among  them 
(having  regard  to  the  declaration  hereinbefore  contained).  It  is  ordered 
that  a  partition  be  made  by  the  Judge  in  Chambers,  so  far  as  may  be 
practicable,  of  such  portion  of  the  said  freehold,  copyhold,  and  lease- 
hold hereditaments  described  in  the  said  schedule  to  the  (Master's) 
said  certificate  as  is  not  set  forth  in  the  schedule  hereto  ;   And  it  is 
ordered  that  the  same  be  divided  into  six  equal  parts ;    And  it  is 
ordered  that  one  sixth  part  thereof  be  allotted  as  the  share  of  the 
Pit  and  her  incumbrancers,  and  one  other  sixth  part  thereof  &c. ; 
And  it  is  ordered  that  the  respective  parties  do  hold  and  enjoy  their 
respective  shares  in  severalty  according  to  such  allotments,  and 
execute  mutual  conveyances  to  each  other  according  to  their  respec- 
tive interests  therein,  such  conveyances  to  be  settled  by  the  Judge, 
&c.— Liberty  to  apply.— ^/^ew  v.  A.,  V.-C.  W.,  14  July,  1873,  A.  2006 ; 
<S'.  C,  21  W.  E.  842  ;  42  L.  J.  Ch.  839. 

For  similar  decree,  see  Roebuck  v.  Chadehet,  M.  R.,  11  June,  1869,  B. 
1551 ;  S.  C,  8  Eq.  127  ;  and  for  a  like  order  when  there  was  an  agreement 
to  partition  part  of  the  property,  see  Be  Worrall,  Ckirney  v.  Clare,  V.-C.  M., 
19  Jan.  1877,  B.  875. 

For  order,  subject  to  inquiries,  for  the  sale  of  the  whole  or  such  portions 
of  which  the  sale  shall  be  approved  by  the  Judge,  with  liberty  for  the  Pits 
and  Defts,  if  the  property  or  any  part  thereof  shall  not  be  sold,  to  lay  pro- 
posals before  the  Judge  in  Chambers  for  a  partition,  having  regard  to  the 
rights  of  the  Pits  and  Defts  therein ;  liberty  to  lay  proposals  before  the 
Judge  in  Chambers  for  allotting  the  purchase- moneys,  or  the  residue 
thereof,  to  any  one  or  more  of  the  persons  interested  in  the  property,  in 
entire  or  partial  satisfaction  of  his,  her,  or  their  shares  or  share  in  such  pro- 
perty, and  for  allotting  or  charging  a  sum  in  gross  by  way  of  equality  of 
partition  when  expedient,  see  Pennington  v.  Dalbiar,  V.-O.  M.,  2.3  Apiil, 
1870,  B.  1105  :  ,9.  G.,  18  W.  P.  684. 
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25.  Alternative  Order  for  Sale  or  for  Partition  on  Result  of 
Inquiries — Partition  Act,  1868,  s.  4. 

Order  that  the  following  &c. :  1.  An  inquiry  what  real  estate  (if 
any),  other  than  the  estate  called  —  in  the  will  of  N.,  the  testator,  &c., 
was  devised  by  the  testator  in  fourths  as  therein  mentioned,  and  of 
what  particulars  the  said  estate  called  —  consists." — 2.  Inquiry  as 
to  persons  interested  [Form  4,  p.  1786]. — "  And  if  it  shall  be  certified 
that  all  the  persons  interested  in  the  said  hereditaments  and  premises 
are  parties  to  this  action  or  have  been  served  with  notice  of  this  judg- 
ment, and  the  persons  interested  in  not  less  than  one  moiety  shall 
request  a  sale,  and  the  persons  interested  in  the  remainder  of  the  said 
hereditaments  and  premises  shall  not  show  good  reason  to  the  con- 
trary. It  is  ordered  that  the  said  hereditaments  and  premises  be  sold 
with  the  approbation  of  the  Judge  ;  And  it  is  ordered  that  the  money 
to  arise  by  the  said  sale  be  lodged  in  Court  to  the  credit  of  this  action 
&c. ;  And  if  a  sale  shall  not  be  requested  by  the  persons  interested  in 
not  less  than  one  moiety,  It  is  ordered  that  a  partition  be  made  of  the 
said  hereditaments  and  premises  by  the  Judge  in  Chambers  amongst 
the  persons  entitled  according  to  their  respective  rights  and  interests 
therein." — ^Adjourn  &c. — Liberty  to  apply. — See  NicJiolls  v.  Winn, 
L.  C.  for  M.  E.,  2  Aug.  1873,  B.  2500. 
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NOTES. 
EIGHT  TO  PAETITION. 

The  Common  Law  right  of  coparceners  to  partition  (see  Litt.  s.  247)  was 
extended  by  31  H.  VIII.  c.  1,  and  32  H.  VIII.  c.  32  ;  every  joint  tenant, 
or  tenant  in  common  in  possession,  whether  in  tail  {Brook  v.  Hertford,  2 
P.  Wms.  518) ;  for  life  (Gashell  v.  0.,  6  Sim.  643) ;  for  years  {Baring  v. 
Nash,  1  V.  &  B.  551) ;  or  for  an  estate  determinable  on  marriage  {Hohson 
V.  Sherwood,  4  Beav.  184),  had  the  right  to  sue  for  partition,  the  decree 
being  binding  upon  those  in  remainder  :   Oashell  v.  G.,  sup. 

But  the  right  is  confined  to  persons  having  estates  in  possession  ;  and 
joint  tenants,  or  tenants  in  common,  in  reversion  or  remainder,  could  not 
file  a  bill  for  partition :  Evans  v.  Bagshaw,  5  Ch.  340 ;  8  Eq.  469  ;  nor  can 
there  be  partition  or  sale  where  there  is  an  overriding  trust  for  management 
and  division  of  profits  which  the  cs.  q.  t.  have  no  power  to  determine : 
Taylor  v.  Orange,  15  Ch.  D.  165,  C.  A. ;  13  Ch.  D.  223  ;  Swaine  v.  Denby, 
14  Ch.  D.  326  ;  or  a  subsisting  trust  for  sale,  and  the  cs.  q.  t.,  though  sui 
Juris,  cannot  agree :  Biggs  v.  Peacock,  22  Ch.  D.  284,  C.  A. 

As  to  powers  of  tenants  for  life  under  the  Settled  Land  Acts  to  effect 
partitions,  see  Settled  Land  Act,  1882  (45  &  46  V.  c.  38),  ss.  3,  4,  and  19, 
and  Settled  Land  Act,  1890  (53  &  54  V.  c.  69),  s.  5. 

The  Partition  Act,  1868,  confers  upon  persons  who  would  have  been 
entitled  to  partition  the  right  subject  to  certain  Hmitations  of  enforcing  a 
sale. 

Since  the  8  &  9  W.  III.  c.  31  (made  perpetual  by  3  &  4  Anno,  c.  18,  but 
now  repealed  by  the  Statute  Law  Revision  Act,  1867,  30  &  31  V.  c.  59), 
which  was  passed  "  for  the  easier  obtaining  partition  of  lands  in  co- 
parcenary, joint  tenancy  and  tenancy  in  common,"  the  old  Common  Law 
mode  of  proceeding  by  ^vrit  of  partition  directed  to  the  sheriff  had  become 
practically  superseded,  and  by  3  &  4  W.  IV.  c.  27,  s.  36,  the  wit,  except  as 
to  dower,  was  abolished. 
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Partition  of  lands  may  also  be  effected  by  deed  of  partition,  which  is  a 
valid  exercise  of  a  power  of  exchange :  Re  Frith  mid  Osborne,  3  Oh.  D.  618  ; 
and  for  such  deeds,  see  Dav.  Conv.  vol.  v.,  pt.  2,  pp.  13 — 70 ;  and  under  the 
Inclosure  Acts,  1845—1876,  inf.  p.  1821. 

Under  the  concurrent,  and  since  1833  exclusive,  jurisdiction  in  Equity,  Of  what 
which  arose,  as  has  been  stated,  from  the  extreme  difficulty  attending  the  partition 
process  of  partition  at  law  (see  Agar  v.  Fairfax,  1  L.  C.  Eq.  192  ;  Manners  decreed. 
V.  Charlesworth,  1  My.  &  K.  330),  a  partition  has  been  decreed  of : — 

Manors. — See  Hanbury  v.  Hussey,  14  Beav.  153  ;  Ley  v.  Cox,  lb.  157  ; 
Cattley  v.  Arnold,  4  K.  &  J.  595  ;  Sparrow  v.  Fiend,  1  Dick.  348. 

Advowsons. — See  Johnstone  v.  Baber,  6  D.  M.  &  G.  439  ;  22  Beav.  562  ; 
Sodicoate  v.  Steers,  1  Dick.  69,  inf.  Sect.  II.,  Form  6,  p.  1816 ;  the  right 
of  presentation  after  the  first,  which  in  the  case  of  tenants  in  common  was 
settled  by  lot,  being  made  alternate,  and  capable  of  being  enforced  against 
the  bishop :  see  Matthews  v.  Bp.  Bath  and  Wells,  2  Dick.  652  ;  Seymour  v. 
Bennett,  2  Atk.  483. 

And  by  the  Sale  of  Advowsons  Act,  1856  (19  &  20  V.  o.  50),  power  was 
given  to  the  owners  of  advowsons  therein  mentioned,  forming  a  numerous 
class,  and  deriving  no  pecuniary  advantage  from  their  right,  to  direct  a  sale 
for  the  purposes  therein  mentioned. 

By  the  Benefices  Act,  1898  (61  &  62  V.  c.  48),  s.  1,  sub-s.  2,  it  is  made 
unlawful  to  offer  for  sale  by  public  auction  any  right  of  patronage,  save  in 
the  case  of  an  advowson  to  be  sold  in  conjunction  with  any  manor,  or  with 
an  estate  of  not  less  than  100  acres  situate  in  the  parish  in  which  the  benefice 
is  situate,  or  in  an  adjoining  parish,  and  belonging  to  the  same  owner  as  the 
advowson. 

Rent-charges. — See  Co.  Litt.  164  b  ;  Rivis  v.  Watson,  5  M.  &  W.  255. 

Leaseholds  for  years  (as  to  which  the  right  to  obtain  partition  was  extended 
by  32  H.  VIII.  c.  32).— See  Ames  v.  Comyns,  16  W.  R.  74 ;  17  L.  T.  163  ; 
though  in  North  v.  Ouinan,  Beat.  342,  partition  of  a  leasehold  house  was 
refused,  as  not  warranted  by  the  nature  of  the  property  and  the  interest  of 
the  parties. 

Copyholds. — Before  the  Copyhold  Enfranchisement  Act,  1841  (4  &  5  V.  c. 
35),  Courts  of  Equity  had  no  jurisdiction  to  decree  partition  of  copyholds 
or  customary  freeholds :  Horncasile  v.  Charlesworth,  11  Sim.  315 ;  Jope  v. 
Morshead,  6  Beav.  213  ;  though  specific  performance  might  be  decreed  of  an 
agreement  to  divide  copyholds  :  Bolton  v.  Ward,  4  Ha.  530 ;  and  in  the  case 
of  freeholds  and  copyholds  intermixed,  the  freeholds  might  be  allotted  to 
one  and  the  copyholds  to  another  :  see  Dillon  v.  Coppin,  6  Beav.  217,  n. ; 
but  by  that  Act  a  partition  of  lands  of  copyholds  or  customary  tenure  might 
be  made:  BowlesY.Rump,9'W.^.3'10;  Clarke  v.  Clayton,  2  GiS.  333;  and 
now,  by  the  Copyhold  Act,  1894  (57  &  58  V.  c.  46),  s.  84,  "  in  an  action  for 
the  partition  of  land  of  copyhold  or  customary  tenure,  the  like  order  may  be 
made  as  may  be  made  with  respect  to  land  of  freehold  tenure." 

PaHy  Wall.— Mayfair  Property  Co.  v.  Johnston,  [1894]  1  Ch.  508. 

Where  a  testator  has  given  the  trustees  of  his  will  a  discretionary  power  of  Discretionary 
sale,  which  is  stUl  subsisting  (Biggs  v.  Peacock,  22  Ch.  D.  284,  C.  A.),  or  powers,  or 
himself  fixed  the  period  for  a  sale  (Swaine  v.  Denby,  14  Ch.  D.  326),  or  given  powers  of 
them  active  powers  of  managing  the  estate,  the  Court  will  not  direct  a  sale  management, 
or  partition,  so  as  to  anticipate  the  period  or  interfere  with  the  discretion  or  not  interfered 
powers  given  to  the  trustees :  Taylor  v.  Grange,  13  Ch.  D.  223  ;   15  Ch.  D.  with. 
165,  C.  A. 

TITLE. 

The  title  of  the  Pit  to  an  interest  in  the  property  of  which  ho  seeks  Pleading  and 
partition  must  be  clearly  shown  :  Jope  v.  Morshead-,  6  Beav.  213  ;  Parker  v.  evidence. 
Gerard,  Amb.  236. 

Where  no  defence  had  been  delivered  in  a  partition  action,  it  was 
required  that  the  statement  of  claim  should  be  concisely  verified  by 
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affidavit :  Senior  v.  Hereford,  4  Ch.  D.  494 ;  but  see  contra,  Ripley  v. 
Saioyer,  31  Ch.  D.  494,  where,  on  motion  for  judgment  in  default  of  pleading 
by  Pits  in  a  partition  action,  some  of  the  Defts  being  infants,  it  was  held  to 
be  not  necessary  that  there  should  be  such  an  affidavit. 

In  Willis  V.  W.,  38  W.  R.  7  ;  61  L.  T.  610,  where  infants  were  interested, 
an  affidavit  was  required,  having  regard  to  O.  li,  la,  notwithstanding  the 
admission  of  the  Deft ;  and  in  Crook  v.  C,  1890,  W.  N.  26,  this  case  was 
followed,  but  with  an  intimation  that  it  was  not  to  be  regarded  as  a  general 
precedent. 

Where  the  interests  of  the  parties  were  not  ascertained,  inquiries  were 
directed  for  the  purpose  of  ascertaining  such  interests  before  the  issue  of  a 
commission  of  partition :  Calmady  v.  C,  Ihincan  v.  Howell,  cited  in  Agar  v. 
Fairfax,  1  L.  C.  Eq.  197  ;  Jope  v.  Morshead,  6  Beav.  213  ;  but  a  Deft  in  a 
partition  suit  was  not  entitled  of  right  as  against  his  co-Deft  to  an  inquiry 
as  to  title :  Backhouse  v.  Paddon,  14  W.  B.  273  ;  13  L.  T.  625.  An  inquiry 
would  not  be  granted  to  enable  a  Pit  to  supply  material  omissions  in  proof 
of  his  own  title  :  Jope  v.  Morshead,  6  Beav.  213  ;  and  the  existence  of  a  will 
under  which  he  claims  must  bo  proved  before  commencing  a,  partition 
action,  which  will  be  directed  to  stand  over  to  take  proceedings  for  that 
purpose  in  the  Probate  Division :  Finney  v.  Hunt,  6  Ch.  D.  98. 

Under  colour  of  a  prayer  for  partition,  the  Court  would  not  entertain  a 
bill  for  the  purpose  of  trying  legal  questions,  establishing  title  to,  or  re- 
covering possession  of,  land :  Blade  v.  Barlow,  7  Eq.  296  ;  Bolton  v.  B.,  lb. 
298,  n.  ;  Oiffard  v.  Williams,  5  Ch.  546  ;  Moore  v.  Kempston,  I.  R.  4  Eq. 
306  ;  18  W.  R.  803  ;  and  see  Ward  v.  IF.,  18  W.  R.  87  ;  though  in  Burt  v. 
Hellyar,  14  Eq.  160,  disputed  questions  of  legal  construction  were  decided 
at  the  hearing  of  a  partition  suit  at  the  desire  of  all  parties  other  than  an 
infant,  the  decree  being  prefaced  by  a  statement  to  that  effect. 

And  semhle,  that  under  25  &  26  V.  c.  42  (Rolfs  Act),  the  Court  had  juris- 
diction to  decide  incidental  legal  questions,  but  not  legal  questions  to  which 
the  claim  for  partition  was  subordinate,  or  which  did  not  form  merely  the 
substantial  ground  of  the  action :  see  Walker  on  Partition,  36,  37. 

But  the  Jud.  Act,  1873,  s.  24  (7),  enables  and  directs  the  High  Court  of 
Justice  and  Court  of  Appeal  to  grant  "  all  such  remedies  whatsoever  as  any 
of  the  parties  may  appear  to  be  entitled  to  in  respect  of  any  and  every  legal 
or  equitable  claim  properly  brought  by  them  respectively  in  such  cause  or 
matter,  &c." 

Only  in  exceptional  oases  can  the  title  be  proved  in  Court ;  the  rule  is  to 
send  a  reference  to  Chambers  as  to  the  title :  Hawkins  v.  Herbert,  37  W.  R. 
300 ;   60  L.  T.  CIO. 

By  0.  xvni,  2,  no  cause  of  action  shall,  unless  by  leave,  be  joined  with 
an  action  for  the  recovery  of  land,  except  claims  for  mesne  profits  or  arrears 
of  rent  or  double  value  in  respect  of  the  premises  claimed  or  any  part 
thereof,  and  damages  for  breach  of  any  contract  under  which  the  same  or 
any  part  thereof  are  held,  or  for  any  wrong  or  injury  to  the  premises  claimed. 
But  this  is  not  to  prevent  the  Pit  in  a  foreclosure  or  redemption  action  from 
asking  for  an  order  for  delivery  of  possession. 

As  to  the  effect  of  this  rule,  v.  sup.  Vol.  I.  p.  2. 

An  action  for  partition  is  not  an  action  for  the  recovery  of  land :  Gledhill 
V.  Hunter,  14  Ch.  D.  492  (not  following  the  intimation  of  opinion  given  in 
Whetstone  v.  Dewis,  1  Ch.  D.  99). 

Where  the  action  is  in  the  district  registry,  the  usual  inquiries  may  be 
made  there,  but  the  application  for  a  sale  should  be  made  in  the  C'hambers  of 
the  Judge  of  the  Chancery  Division  to  whom  the  action  is  attached  :  Sykes 
V.  Schofield,  14  Ch.  D.  029. 


PAETITION  ACTS,  1868, 1876  (31  &  .32  V.  o.  40  ;  39  &  40  V.  c.  17). 

Object  of  Mere  difficulty  or  inconvenience,  as  in  the  case  of  a  single  house  or  hcre- 

Partition  Act,  (jjtament,  was  no  ground  for  or  refusing  a  partition,  there  having  been  no 
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power  in  the  Court,  except  by  the  consent  of  all  parties,  to  decree  a  sale  : 
see  Turner  v.  Morgan,  8  Ves.  143  ;  Warner  v.  Baynes,  Amb.  589  ;  Lawrence 
ouPart.  5,  6;  Dan.  1102. 

And  to  meet  the  difficulty  often  arising  when  one  of  several  persons 
interested  refused  to  consent  to  a  sale  of  property,  not  easily  capable  of 
division,  the  Partition  Act,  1868  (31  &  32  V.  c.  40),  was  passed,  which  gives 
power  to  the  Court,  subject  to  the  conditions  contained  in  sects.  3,  4,  5,  in 
a  suit  for  partition,  where,  if  the  Act  had  not  been  passed,  a  decree  for 
partition  might  have  been  made,  to  direct  a  sale  and  distribution  of  the 
proceeds  instead  of  a  division  of  the  property. 

The  Court  has  exercised  discretion  to  direct  a  partition  instead  of  a  sale,  Discretion  of 
underthcAct:  Dicks  v. Batten,  1870,W.N.173,m/.Sect.  II.  Form2,p.l812;  Court, 
to  make  the  order  for  sale  or  partition  conditional  upon  the  result  of  the 
inquiiics :  Nichols  v.  Winn,  sup.  Porm  25,  p.  1800 ;  and  to  du-ect  a  partition 
in  opposition  to  the  Chief  Clerk's  certificate :   Allen  v.  A.,  21  W.  R.  842  ; 
42  L.  J.  Ch.  839. 

A  judgment  may  be  made  in  the  same  action  for  partition  of  part  and 
sale  of  part  of  an  estate :  Roebuck  v.  Ohadebet,  8  Eq.  127  ;  Allen  v.  A.,  21 
W.  R.  842  ;  42  L.  J.  Ch.  839  ;  sup.  Form  24  ;  and  Pennington  v.  Dalbiac, 
18  W.  R.  684,  sup.  p.  1799,  where  the  parts  to  be  dealt  with  in  cither 
manner  were  left  to  be  settled  in  Chambers,  and  the  party  having  the 
conduct  of  the  sale  was  allowed  to  bid. 

Under  the  Act  of  1868,  s.  3,  even  where  the  object  of  the  suit  was  a  sale  Pleading, 
only,  a  partition  must  have  been  prayed  for  :  Teall  v.  Watts,  11  Eq.  213  ; 
Holland  v.  //.,  13  Eq.  406  ;  contra,  Aston  v.  Meredith,  11  Eq.  601. 

But  by  the  Partition  Act,  1876,  s.  7,  an  action  for  partition  "  shall  include 
an  action  for  sale  and  distribution  of  the  proceeds,  and  in  an  action  for 
partition  it  shall  be  sufficient  to  claim  a  sale  and  distribution  of  the  proceeds, 
and  shall  not  be  necessary  to  claim  a  partition." 

A  judgment  for  sale  in  a  partition  action  operates  as  a  conversion  of  the  How  far 
shares  of  the  parties  interested  (not  under  disability) :  Arnold  v.  Dixon,  19  judgment  lor 
Eq.  1 13  ;  St^ed  v.  Preece,  18  Eq.  192  ;  Be  Pickard,  Turner  v.  NicMson,  56  '^^l"  ^^^9^^ 
L.  T.  293  ;  Be  BeamisVs  Estate,  27  L.  R.  Ir.  326  ;  Be  Dodson,  [1908]  2  Ch.  conversion. 
638  ;  and  see  Burgess  v.  Booth,  [1908]  2  Ch.  648,  C.  A. 

But  in  the  case  of  persons  under  disability  and  who  have  not  properly 
requested  or  consented  to  a  sale,  an  equity  for  reconversion  arises  by  force 
of  the  Partition  Act,  1868,  s.  8,  which  incorporates  the  Settled  Estates  Act, 
1856,  ss.  23—25  (now  Settled  Estates  Act,  1877,  ss.  34—36) ;  see  Carson's 
Real  Property  Statutes,  747. 

Accordingly  the  proceeds  of  an  infant's  share  of  real  estate  sold  under  the 
Partition  Act,  1868,  will  be  treated  as  realty  :  Foster  v.  F.,  1  Ch.  D.  588  ; 
and  on  his  death  descends  to  his  heii-at-law,  who  will  take  it  as  realty  or 
personalty,  according  to  its  actual  state  of  investment :  Mordaunt  v. 
Benwell,  19  Ch.  D.  302  ;  and  so  in  the  case  of  a  person  of  unsound  mind : 
Grimwood  v.  Bartels,  25  W.  R.  843  ;  46  L.  J.  Ch.  788  ;  Be  Barker,  17  Ch.  D. 
241,  C.  A. ;  and  it  would  seem  that  the  law  laid  down  by  Foster  v.  F.,  sup., 
still  holds  good,  not-ivithstanding  the  Partition  Act,  1876  (39  &  40  V. 
c.  17),  s.  6  (v.  inf.  p.  1805),  and  the  dicta  of  Jossel,  M.  R.,  in  Wallace  v. 
Q-reenwood,  16  Ch.  D.  362  ;  and  where  an  infant  by  a  next  friend  is  one 
of  several  Pits  by  counsel  requesting  a  sale,  and  a  sale  is  ordered  upon 
this  request,  without  determining  the  question  whether  it  was  for  the 
benefit  of  the  infant,  in  the  event  of  the  other  persons  interested  not  being 
entitled  to  ask  for  an  order  for  sale,  the  proceeds  of  the  infant's  share 
ought  to  be  earmarked  as  real  estate  :  Re  Norton,  N.  v.  N.,  [1900]  1  Ch. 
101  ;  examining  and  approving  Howard  v.  Jalland,  1891,  W.  N.  210, 
Eorm  No.  13,  p.  1791. 

And  where,  under  an  order  made  in  a  partition  action  in  the  presence  of 
trustees  and  tenant  for  life,  proceeds  of  sale  were  paid  to  the  trustees  (who 
had  a  power  of  sale  with  the  consent  of  the  tenant  for  life,  and  were  "  persons 
absolutely  entitled  "  mthin  the  principle  of  Re  Hobson's  Trusts,  7  Ch.  D. 


1804 


Partition  and  Sale.  [chap.  xlvi. 


708,  V.  iitf.  p.  2383),  the  interest  of  a  reversioner  in  the  fund,  dying  intestate, 

devolved  as  personalty  :  Be  Morgan,  Smith  v.  May,  [1900]  2  Ch.  474. 
The  more  request  for  a  sale  by  solrs  or  counsel  for  an  infant  docs  not 

operate  as  an  election  by  him  to  take  as  personalty  :   Howard  v.  Jalland, 

1891,  W.  N.  210. 
So  also  the  share  of  a  married  woman  who  has  died  without  electing  to 

treat  the  property  as  converted  (as  to  which,  see  Fowler  v.  Scott,  19  W.  R. 

972),  or  having  done  any  act  to  affect  her  equity  to  a  reconversion  under  the 

Settled  Estates  Act  (Mildmay  v.  Quiclce,  46  L.  J.  Ch.  667  ;  6  Ch.  D.  553), 

has  been  held  to  be  real  estate ;   but  since  the  Act  of  1876,  s.  6  (v.  inf. 

p.  1805),  if  an  order  be  made  for  sale  of  a  married  woman's  share  in  realty, 

with  her  consent  or  at  her  request,  it  will  operate  as  a  conversion :   Wallace 

V.  Greenwood,  16  Ch.  D.  362. 
A  married  woman  electing  on  her  examination  in  Court  to  take  as  personal 

estate  the  proceeds  of  sale  of  real  estate  devised  to  her  in  fee,  they  were  paid 

to  her  husband :  Slandering  v.  Hall,  11  Ch.  D.  652. 
Trustee  Act,        For  the  effect  and  operation  of  the  Trustee  Act,  1893,  s.  31,  see  sup. 
1893,  s.  31.      Chap.  XLL,  "  Trustees,"  p.  1233  sej.,  and  inf.  Sect.  II.,  p.  1820. 
Transfer  to  or     As  to  the  transfer  of  proceedings  from  the  County  Court  to  the  High 
from  County    Court,  and  vice  versa,  see  Thomson  v.  Flinn,  17  Eq.  415 ;    Rawlinson  v. 
Court.  Miller,  1  Ch.  D.  52  ;  and  Vol.  I.,  Chap.  XXXIV.,  p.  804. 


SALE  IN  LIBTT   OF  PABTITIOK — REQUEST  POK  SALE, 

Where  Partition  Act,  1868,  s.  3.] — This  section  gives  the  Court  power,  in  any 

minority  partition  suit  (see  Pryor  v.  P.,  19  Eq.  595,  and  the  Partition  Act,  1876, 

request  sale.  s.  7),  to  direct  a  sale  and  distribution  of  the  proceeds  instead  of  partition 
at  the  request  of  any  party  interested,  notwithstanding  the  dissent  or 
disability  of  the  majority,  if  the  Court  is  satisfied  that  a  sale,  &c.  will  be 
more  beneficial  for  the  parties  interested  than  a  division  of  the  property, 
having  regard  to  the  nature  of  the  property,  the  number  of  parties  interested, 
the  absence  or  disability  of  some  of  the  parties  interested,  or  any  other 
ou'cumstance. 

Persons  requesting  a  sale  under  this  section  must  satisfy  the  Court  that 
it  is,  under  the  circumstances,  the  most  beneficial  course  for  all  parties : 
see  Drinkwater  v.  Batcliffe,  20  Eq.  528  ;  Allen  v.  A.,  21  W.  R.  842  ;  42  L.  J. 
Ch.  839  ;  La>vrence  on  Partition,  34 ;  Walker,  14  ;  Dan.  1107  ;  and  see 
Be  Dyer,  D.  v.  Paynter,  33  W.  R.  806. 

And  in  the  absence  of  express  averment  the  Court  will  not  infer  from  the 
mere  description  of  the  property  that  a  sale  will  be  more  beneficial  than  a 
partition  :  Evans  v.  E.,  1883,  W.  N.  48  ;  52  L.  J.  Ch.  304. 

Incumbrancers  upon  the  shares  of  tenants  in  common  are  "  parties 
interested  "  in  the  property  under  sects.  3, 4  :  Davenport  v.  King,  31  W.  R. 
911 ;  49  L.  T.  92  ;   1883,  W.  N.  133. 

A  tenant  in  common  who  has  mortgaged  his  share  to  another  tenant  in 

common  cannot  enforce  a  partition.or  sale  of  the  whole  property  against  the 

will  of  the  mortgagee  except  upon  the  terms  of  paying  off  the  mortgage ; 

but  the  right  of  a  tenant  in  common  who  has  mortgaged  his  share  to  obtain 

a  partition  or  sale  of  the  whole  property  is  unaffected  by  sub-sect.  2  of 

sect.  25  of  the  Conveyancing  Act,  1881 :   Oihbs  v.  Haydon,  30  W.  R.  726  ; 

47  L.  T.  184. 

Where  parties      Sect.  4."| — Under  sect.  4,  which  gives  parties  interested  to  the  extent  of  one 

interested  in    moiety  the  right  to  a  sale,  unless,  having  regard  to  the  nature  of  the  property, 

moiety  the  Court  sees  good  reason  to  the  contrary,  the  burden  of  showing  that  a 

request  sale,    partition  will  be  more  beneficial  than  a  sale  is  thrown  upon  the  parties 

resisting  a  sale :  Drinkwater  v.  Batcliffe,  20  Eq.  628  ;  Bowe  v.  Gray,  5  Ch. 

D.  263  ;  Lys  v.  L.,  7  Eq.  126  ;  Pemberton  v.  Barnes,  6  Ch.  685  ;  Porter  v. 

Lopes,  7  Ch.  D.  358. 

Mere  inconvenience  to  a  party  resisting  a  sale,  e.g.,  by  turning  him  out 
of  premises  occupied  for  business  purposes,  is  no  sufficient  reason  to  the 
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contrary  :  Wilkinson  v.  Joberns,  16  Eq.  14  ;  Eoughiuit  v.  Gibson,  25  W.  H. 
205  ;  46  L.  J.  Ch.  366  ;  36  L.  T.  93  ;  nor  is  a  possible  loss  of  income  to  an 
infant  Deft :   Bowe  v.  Oraij,  sup. 

But  under  sect.  4  a  sale  has  been  refused  when  clearly  injurious  to  the 
Defts  opposing,  and  with  no  countervailing  advantage  to  the  Pit  wliose 
request,  in  the  opinion  of  the  Court,  proceeded  from  feelings  of  family 
hostiUty  :  Saxlon  v.  Bartley,  27  W.  R.  615  ;  48  L.  J.  Ch.  519. 

Although  this  section  is  retrospective  {Lys  v.  L.,  7  Eq.  126),  it  did  not 
enable  a  decree  for  partition,  with  liberty  to  carry  in  proposals  for  a  sale, 
made  before  the  Act  but  not  carried  out,  to  be  carried  by  directing  a  sale  : 
Pnjor  V.  P.,  19  Eq.  595 ;   10  Ch.  469. 

Seel.  5.] — By  sect.  5  it  is  provided  in  effect  tliat  in  every  case  of  an  action  Purchasing 
for  partition,  whether  a  sale  would  or  would  not  be  more  beneficial  to  the  share  of 
parties  than  a  partition,  if  any  party,  whether  owning  more  or  less  than  a  minority, 
moiety,  requests  a  sale,  the  Court  shall  have  a  discretion  to  order  a  sale, 
'"unless  the  parties  opposing  the  sale  are  willing  to  take  his  share  at  a 
valuation." 

This  section  is  for  the  benefit  of  those  parties  who  want  a  sale,  but  who, 
from  not  being  interested  to  the  extent  of  a  moiety,  have  not  the  prima 
facie  right  under  sect.  4,  and  may  not  be  able  to  show  that  a  sale  is  more 
beneficial  than  a  partition  within  sect.  3.  And  the  section  does  not 
qualify  or  control  sect.  3,  nor  operate  as  a  proviso  upon  it,  so  that  a  party 
asking  for  a  sale  cannot  be  compelled  to  part  -with,  his  share  on  a  valuation  : 
Pitt  V.  Jones,  5  App.  Ca.  651  ;  affirming  Oilbert  v.  Smith,  11  Ch.  D.  78,  C.  A. 
And  though  he  has  requested  a  sale,  he  may  afterwards  withdraw  his 
request  (and  ask  for  a  partition) :  Williams  v.  Games,  10  Ch.  204 ;  Drinkwaler 
V.  Ratcliffe,  20  Eq.  528. 

The  meaning  is,  that  "  The  Court  may  order  a  sale,  unless  the  other 
parties  agree  to  take  the  share  at  a  valuation,  in  which  case  the  party 
requesting  a  sale  may  either  accept  a  valuation  or  not.  If  he  does  not  choose 
to  accept  a  valuation  he  cannot  be  forced  to  do  so,  but  will  then  have 
his  Common  Law  right  of  partition  "  :  Pitt  v.  Jones,  sup.,  per  Lord  Black- 
burn. 

Where  Pits  entitled  to  three-sixteenths  desired  a  sale,  which  was  opposed 
by  the  Defts,  who  were  entitled  to  the  rest  of  the  property,  and  were  wiling 
to  buy  out  the  Pits  at  a  valuation,  the  Court  being  of  opinion  that,  owing  to 
the  nature  of  the  property  and  the  number  of  the  parties  interested,  a  sale 
would  be  beneficial  to  all  parties,  directed  a  sale,  with  liberty  to  all  parties, 
other  than  those  having  the  conduct  of  it,  to  bid :  Gilbert  v.  Smith,  1 1  Ch.  D. 
78,  C.  A. ;  affirmed,  5  App.  Ca.  651,  nom.  Pitt  v.  Jones,  Form  17,  p.  1795. 

On  an  application  for  a  sale  under  sect.  5  by  the  owner  of  less  than  a 
moiety  the  Court  will  not  direct  a,  sale,  even  though  none  of  the  other 
persons  interested  undertake  to  purchase  the  applicant's  share,  unless  the 
appUcant  shows  some  good  reason  for  a  sale :  Richardson  v.  Feary,  39 
Ch.  D.  45. 

Where  a  sale  is  asked  for,  the  Pits  should  show  in  their  statement  of 
claim  under  which  section  of  the  Act  they  wish  to  proceed,  and  a  sale  wUl 
not  be  ordered  under  sect.  3  unless  it  is  shown  that  it  would  be  more 
beneficial.  If  a  case  is  made  out  under  sect.  3,  the  Deft  will  be  given  the 
right  of  purchasing  under  sect.  5,  unless  the  Pits  accept  a  partition  instead 
of  a  sale :  Evans  v.  E.,  31  W.  R.  495. 

Partition  Act,  1876,  s.  6.] — The  power  of  a  married  woman  (see  Higgs  v.  Request  by 
Dorhis,  13  Eq.  280)  and  of  an  infant  (see  Grove  v.  Comyn,  18  Eq.  387  ;  persons  under 
Davey  v.  WietUsbach,  15  Eq.  269)  to  request  a  sale  was  extended  by  the  disabiUty. 
Partition  Act,  1876  (39  &  40  V.  c.  17),  s.  6,  which  provides  that  in  an  action 
for  partition  a  request  for  sale  may  be  made,  or  an  undertaking  to  purchase 
given,  on  the  part  of  a  married  woman  (previously  incapable  of  giving  such 
an  undertaking,  see  DrinJcwater  v.  Ratcliffe,  20  Eq.  528),  "  infant,  person  of 
unsound  mind,  or  person  under  any  other  disability,  b-y  the  next  friend,  &c., 


180G  Partition  and  Sale.  [chap.  xla^. 

guardian,  committee  in  lunacy  (if  so  authorized  by  order  in  lunacy),  or 
other  person  authorized  to  act  on  behalf  of  the  person  under  such  disability, 
but  the  Court  shall  not  be  bound  to  comply  with  any  such  request  or  under- 
taking on  the  part  of  an  infant,  unless  it  appear  that  the  sale  or  purchase 
ivill  be  for  his  benefit." 

As  regards  the  capacity  of  women  married  since  the  Married  Women's 
Property  Act,  1882,  to  sue  and  be  sued,  v.  sup.  Chap.  XXXVII.,  p.  849 
at  seq. 

Where  a  request  for  a  sale  on  the  part  of  a  married  woman  is  necessary,  it 
should  be  made  by  her  in  writing  authorizing  and  requesting  her  solicitor 
to  instruct  counsel  to  ask  for  a  sale :  Orange  v.  White,  18  Ch.  D.  612. 
Where  her  share  is  under  £200,  the  Court  will  dispense  with  a  married 
woman's  separate  examination  as  to  her  election  to  take  the  money  as 
personal  estate,  and  will  pay  it  to  her  on  her  separate  receipt :  Wallace  v. 
Greenwood,  16  Ch.  D.  362. 

The  word  "  guardian  "  in  sect.  6  of  the  Act  of  1876  includes  the  guardian 
ad  litem  of  an  infant,  and  a  request  for  sale  may  be  made  by  the  next  friend, 
or  guardian  ad  litem,  as  being  the  person  "  authorized  to  act "  on  his  behalf, 
but  the  Court  ivill  not  comply  wth  the  request  unless  it  is  satisfied  that  to 
do  so  is  for  the  infant's  benefit :  Bimington  v.  Hartley,  14  Ch.  D.  630. 

By  the  Lunacy  Act,  1890,  s.  120,  the  Judge  in  lunacy  may  authorize  the 
committee  of  the  estate  of  a  lunatic  to  sell  any  property  belonging  to  the 
lunatic,  or  make  exchange  or  partition  of  any  property  belonging  to  the 
lunatic,  or  in  which  he  is  interested,  and  give  or  receive  any  money  for 
equality  of  exchange  or  partition. 

SALE  OUT  OF  COURT. 

For  the  provisions  of  0.  li,  1a,  as  to  sales  out  of  Court,  v.  sup.  Vol.  I., 
p.  333.  Before  the  making  of  these  rules  there  was  no  jurisdiction  under 
sect.  8  of  the  Partition  Act,  1868,  to  direct  a  sale  out  of  Court  when  there 
were  infants  interested,  and  the  trustees  had  no  power  of  sale :  Strugndl  v. 
S.,  27  Ch.  D.  258. 

An  immediate  sale  out  of  Court  has  been  ordered  under  special  circum- 
stances :  Be  SUdman,  Coombe  v.  Vincent,  1888,  W.  N.  119  ;  58  L.  T.  709 
(Form  22,  sup.  p.  1797) ;  Willie  v.  W.,  38  W.  R.  7  ;  61  L.  T.  610 ;  Wood  v. 
Gregory,  43  Ch.  D.  82  ;  and  see  Form  23,  sup.  p.  1798. 

The  order  should  contain  directions  that  the  reserve  price  and  the 
auctioneer's  remuneration  should  be  fixed  in  Chambers,  and  that  the  con- 
ditions of  sale  should  require  the  purchaser  to  pay  his  purchase-monev  into 
Court :  Pitt  v.  White,  1887,  W.  N.  127  ;  57  L.  T.  650  (Form  22,  sup.  p,  i797); 
Willis  V.  W.,  38  W.  B.  7  ;  01  L.  T.  610  ;  Crooh  v.  C,  1890,  W.  N.  26  ;  sup. 
Vol.  I.,  p.  324,  Form  3. 

rAllHES  TO  ACTIONS  I'OB  PARTITION — SERVICE — FURTHER  CONSIDERATION. 

Before  the  Partition  Acts  inquiries  were  directed  previously  to  the  issue 
of  a  commission  to  ascertain  the  interests  of  the  parties  in  the  property  ; 
and  a  sale  will  not  now  be  directed  unless  all  persons  interested  are  before 
the  Court,  or  their  absence  has  been  satisfactorily  accounted  for :  see  Dan. 
1114. 
Parties  under  The  Partition  Act,  1868,  s.  9,  as  amended  and  extended  by  the 
Act  of  1868.     Partition  Act,  1876,  s.  3,  provides  in  effect : — 

Where  sale  (!•)  That  a  sale  will  not  be  directed  at  the  hearing  unless  all  persons 

directed  at  interested  in  the  property  are  parties  to  the  action,  and  the  title  is  then 
hearing.  proved  :   see  Lees  v.  Coulton,  20  Eq.  20  ;  Mildmay  v.  Qnicke,  20  Eq.  537  ; 

Bawlinson  v.  Miller,  1  Ch.  D.  62. 
AVhero  sale  (2.)  That  a  sale  will  not  be  ordered,  even  on  further  consideration,  unless 

directed  on  every  person  interested  in  the  property  is  a  party  to  the  action  :  Dodds  v. 
further  con-  Groiiow,  17  W.  R.  511  ;  20  L.  T.  104  ;  or  has  been  served  with  notice  of 
sideration. 
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the  judgment  on  the  hearing  :  Peters  v.  Bacon,  8  Eq.  125  ;  Teall  v.  Wails, 
11  Eq.  213  ;  Hurry  v.  H.,  10  Eq.  346  ;  or  the  Court  dispenses  witli  such 
service  upon  the  absent  person  (see  Partition  Act,  1876,  s.  3) ;  or  he  may 
be  presumed  to  be  dead :  Jackson  v.  Lomas,  23  W.  R.  744  ;  BawUnson  v. 
Miller,  1  Ch.  D.  52  ;  and  see  Walker  on  Partition,  25,  29. 

The  grounds  specified  in  the  Partition  Act,  1876  (39  &  40  V.  c.  17),  s.  3,  Ser\ioe 
for  dispensing  with  service  of  notice  of  the  judgment  on  the  hearing  are,  dispensed 
the  impossibiUty  of  effecting  service  on  all  the  persons  required  to  be  with  under 
served  by  the  Partition  Act,  1868,  or  of  serving  them  except  at  an  expense  ^''^  f**  1870. 
disproportionate  to  the  value  of  the  property. 

The  Court  has  no  jurisdiction  to  dispense  mth  service  of  notice  of  the 
judgment,  except  on  the  terms  of  publishing  advertisements,  and  where  no 
advertisement  had  been  published  the  distribution  of  the  estate  was,  upon 
further  consideration,  postponed :  Hacking  v.  Whalley,  51  L.  J.  Ch.  944 ; 
Phillips  V.  Andrews,  56  L.  T.  108  ;  35  W.  B.  266  ;  1887,  W.  N.  15  ;  but 
sect.  4,  sub-sect.  3,  of  the  Act  of  1876  applies  only  to  persons  beneficially 
interested,  and  in  the  case  of  bare  trustees  advertisements  are  unnecessary  : 
Grossman  v.  Bichards,  1888,  W.  N.  167. 

In  an  action  for  partition  of  leaseholds,  the  interest  of  persons  bene-  Who  may 
ficiaUy  interested  under  the  will  is  sufficiently  represented  by  the  exors  represent 
and  trustees  for  sale :  Stace  v.  Oage,  8  Ch.  D.  451 ;  Be  Stridt's  Trusts,  16  parties. 
Eq.  629  ;   Be  Pott's  Estate,  lb.  631,  n. ;   and  under  O.  xvi,  7,  devisees  in 
trust  will  be  treated  as  sufficiently  representing   persons   beneficially 
interested :   Simpson  v.  Denny,  10  Ch.  D.  28. 

Incumbrancers  upon  the  entirety  (or  separate  parts  of  the  entirety,  see  Proper 
Form  3,  sup.  p.  1785)  ought  not  to  bo  made  parties,  nor  the  mortgagees  of  parties, 
undivided  shares  unless  it  is  sought  to  redeem  them :   Sinclair  v.  James, 
[1894]  3  Ch.  554. 

A  partition  action  may  be  brought  by  a  person  of  unsound  mind  not  so 
found  by  a  next  friend :  Porter  v.  P.,  37  Ch.  D.  420,  C.  A. 

A  solr  instructed  by  the  children  of  a  person  of  unsound  mind  mil  not  bo 
authorized  to  sue  as  a  next  friend :  Hodgson  v.  Kent  and  Surrey  Building 
Society,  1888,  W.  N.  90. 

If  all  persons  interested  are  not  parties  to  the  action,  then,  accord-  Inquiries  as 
ing  to  the  Partition  Act,  1868,  s.  9,  inquiries  must  first  be  directed  at  to  iiarties. 
the  hearing  "  with  a  view  to  an  order  for  partition  or  sale  being  made 
on  further  consideration."  It  was  held  in  the  earlier  cases  under 
this  Act  that  when  inquiries  have  been  directed  at  the  hearing  under 
sect.  9  as  to  persons  interested  in  the  property,  or  the  propriety  of  the 
proposed  sale,  the  Court  would  not  direct  a  sale  at  the  same  time,  but  that 
such  direction  would  be  postponed  until  further  consideration,  when  the 
result  of  the  inquiries  had  been  certified :  Buckingham  v.  Sellick,  22  L.  T. 
370 ;  Fleet  v.  Gladish,  V.-C.  M.,  20  April,  1872  ;  and  see  Harper  v.  Bird,  23 
W.  R.  646  ;  Lawe  v.  Stoney,  1876,  W.  N.  141.  But  according  to  the  more 
recent  practice  it  is  not  absolutely  necessary  to  postpone  the  sale  until 
further  consideration,  but  a  sale  may  be  directed  subject  to  the  result  of 
the  inquiries  as  to  persons  interested  and  the  propriety  of  the  proposed 
sale. 

As  a  general  rule,  when  a  request  for  sale  is  made  at  the  trial  by  alleged  Immediate 
owners  of  a  moiety,  an  inquiry  in  Chambers  will  be  directed  to  ascertain  sale, 
the  persons  interested ;  but  in  simple  cases,  where  the  value  is  small,  an 
immediate  sale  may  be  ordered  on  evidence  showing  the  persons  interested  : 
Wood  V.  Gregory,  43  Ch.  D.  82,  explaining  Be  Stedman,  1888,  W.  N.  119  ; 
58  L.  T.  709. 

And  upon  admission  of  title,  and  the  Deft  not  objecting,  an  immediate 
sale  may  be  directed  on  motion  for  judgment :  Burnell  v.  B.,  11  Ch.  D. 
213. 

In  a  partition  action  commenced  in  a  district  registry  the  usual  inquiries  District 
may  be  made  in  the  district  registry,  but  the  order  for  sale  should  be  applied  registry, 
for  in  Chambers :  Sykes  v.  Schofield,  14  Ch.  D.  629. 
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For  form  of  Master's  certificate  as  to  persons  interested,  see  D.  C.  F. 
760. 

The  declaration  that  a  sale  will  be  more  beneficial  than  a  partition 
ought  not  to  be  inserted  in  the  absence  of  the  parties  interested  (but 
only  when  the  Court  is  satisfied  that  all  persons  interested  are  before 
it) :  Re  Hardiman,  Pragndl  v.  Batten,  16  Ch.  D.  360 ;  Form  1,  sup.  p. 
1783.     And  see  note  to  Form  12,  p.  1791,  ante. 

The  words  "  further  consideration  "  have  been  construed  in  a  popular, 
and  not  in  a  strictly  technical  sense,  i.e.,  the  sale  may  be  directed 
on  a  subsequent  application  in  Chambers  without  formally  setting 
down  the  action  for  hearing  on  further  consideration,  after  it  has 
been  certified  that  all  persons  interested  have  been  made  parties  to 
the  action,  or,  if  not  parties,  have  been  served  with  notice  of  the 
judgment :  Mildmay  v.  QmcJce,  20  Eq.  537  ;  Powell  v.  P.,  10  Ch,  130 ; 
and  see  Form  1,  sup.  p.  1783  ;  or  after  the  expiration  of  the  time  limited 
by  advertisement  for  parties  interested  who  cannot  be  served  to  come  in 
and  establish  their  claims  after  an  order  dispensing  with  service  and  direct- 
ing such  advertisement  has  been  obtained  under  the  Partition  Act,  1876, 
s.  3,  which  provides  that  thereupon  the  Court  may,  if  it  shall  think  fit, 
direct  a  sale  and  give  all  necessary  and  consequential  directions. 

Any  sale,  however,  which  takes  place  before  the  certificate  has  been  made 
is  irregular,  and  the  purchaser  is  entitled  to  be  discharged :  Powell  v.  P.,  10 
Ch.  130 ;  unless  all  parties  interested  were  in  fact  before  the  Court,  or 
satisfactorily  accounted  for  at  the  hearing,  and  a  good  title  could  be  made 
independently  of  the  Act :  see  RawUnson  v.  Miller,  1  Ch.  D.  52, 

A  decree  for  sale  in  a  partition  action  binds  not  only  the  interests  of 
persons  not  in  existence,  but  also  of  those  who,  though  in  existence, 
are  persons  not  yet  ascertained  (e.g.,  the  right  heirs  of  a  living  person), 
and  therefore  cannot  be  made  parties :  Basnett  v.  Moxon,  20  Eq.  182 ; 
and  see  Lees  v.  Goulton,  lb.  20. 

By  the  Partition  Act,  1876,  s.  4,  where  an  order  is  made  dispensing  with 
service  of  notice  on  any  person  or  class  of  persons,  and  property  is  sold  by 
order  of  the  Court : — 

(1.)  The  proceeds  of  sale  shall  be  paid  into  Court  to  abide  further  order. 
(2.)  The  Court  shall  by  order  fix  a  time  at  the  expiration  of  which  the 
proceeds  will  be  distributed,  and  such  time  may  from  time  to  time 
be  extended. 
(3.)  The  Court  shall  direct  such  notices  to  be  given,  by  advertisements  or 
otherwise,  as  it  thinks  best  adapted  for  notifying  to  any  persons  on 
whom  service  is  dispensed  with,  who  may  not  have  previously 
come  in  and  established  their  claims,  the  fact  of  the  sale,  the  time 
of  the  intended  distribution,  and  the  time  within  which  a  claim  to 
participate  in  the  proceeds  must  be  made. 

Under  this  sub-section,  and  0.  lv,  35,  the  Court  has  no  juris- 
diction to  dispense  with  service,  except  on  the  imperative  terms  of 
jjublishing  advertisements :  Phillips  v.  Andrews,  56  L.  T.  108 ; 
35  W.  R.  266  ;  and  see  Hacking  v.  WJialleij,  51  L.  J.  Ch.  944  ; 
1882,  W.  N.  135. 
(4.)  If  at  the  expiration  of  the  time  so  fixed  or  extended,  the  interests  of 
all  the  persons  interested  have  been  ascertained,  the  Court  shall 
distribute  the  proceeds  in  accordance  with  the  rights  of  those 
persons. 
(5.)  If  at  the  expiration  of  the  time  so  fixed  oi  extended,  the  interests  of 
all  the  persons  interested  have  not  been  ascertained,  and  it  appears 
to  the  Court  that  they  cannot  be  ascertained,  or  cannot  be  ascer- 
tained without  expense  disproportionate  to  the  value  of  the  pro- 
perty or  of  the  unascertained  interests,  the  Court  shall  distribute 
the  proceeds  in  such  manner  as  appears  to  the  Court  to  be  most  in 
accordance  with  the  rights  of  the  persons  whose  claims  to  parti- 
cipate in  the  proceeds  have  been  established,  wjiethor  all  those 
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persons  are  or  are  not  before  the  Court,  and  with  such  reservation 
(if  any)  as  to  the  Court  may  secra  fit  in  favour  of  any  other  persons 
(whether  ascertained  or  not)  who  may  appear  from  the  evidence 
before  the  Court  to  have  any  primd  facie  rights  which  ought  to  be 
so  provided  for,  although  such  rights  may  not  have  been  fully 
estabUshed,  but  to  the  exclusion  of  all  other  persons ;  and  there- 
upon all  such  other  persons  shall,  by  virtue  of  the  Act,  be  excluded 
from  participation  in  those  proceeds  on  the  distribution  thereof,  but 
notwithstanding  the  distribution,  any  excluded  person  may  recover 
from  any  participating  person  any  portion  received  by  him  of  the 
share  of  the  excluded  person. 
By  sect.  5,  "  Where  in  an  action  for  partition  two  or  more  sales  are  made,  Two  or  more 
if  any  person  who  has  by  virtue  of  this  Act  been  excluded  from  participation  sales,  persons 
in  the  proceeds  of  any  of  those  sales  establishes  his  claim  to  participate  in  excluded  sub- 
the  proceeds  of  a  subsequent  sale,  the  shares  of  the  other  persons  interested  sequently 
in  the  proceeds  of  the  subsequent  sale  shall  abate  to  the  extent  (it  any)  to  establishmg 
which  they  were  increased  by  the  non-participation  of  the  excluded  person  ^f*3™      ^^^' 
in  the  proceeds  of  the  previous  sale,  and  shall  to  that  extent  be  applied  in       " 
or  towards  payment  to  that  person  of  the  share  to  which  he  would  have 
been  entitled  in  the  proceeds  of  the  previous  sale  if  his  claim  thereto  had 
been  established  in  due  time." 

An  application  for  division  of  proceeds  of  sale,  in  accordance  with  the 
Master's  certificate,  should  be  made  in  Chambers  where  the  amount  is 
small :  Shutt  v.  S.,  1886,  W.  N.  56. 
For  forms  of  advertisements,  &c.,  see  D.  C.  F.  762  et  seq. 


ACCOUNT   OF   BENTS. 

If  a  Deft,  one  of  several  tenants  in  common,  has  been  in  possession  and  Rents  and 
received  more  than  his  share  of  the  rents,  the  relief  is  not  limited  to  partition  profits, 
(or  sale),  but  an  account  will  be  directed  of  rents  and  profits  received  by 
him :  Larimer  v.  L.,  5  Madd.  363  ;  Hyde  v.  Hindly,  2  Cox,  408  ;  and  see 
Turner  v.  Morgan,  8  Ves.  145. 

A  Deft  may  also  be  charged  an  occupation  rent,  but  will  be  allowed  all  Occupation 
sums  properly  expended  by  him  in  substantial  repairs  and  improvements :  rent  and 
Pascoe  V.  Swan,  27  Beav.  508  ;  and  see  Watson  v.  Oass,  51  L.  J.  Ch.  480  ;  allowances 
45  L.  T.  582  ;  30  W.  R.  286  ;  Rowley  v.  Ginnever,  [1897]  2  Ch.  503  ;  or  laid  ^"^  repairs, 
out  on  the  property  with  the  Pit's  concurrence  :   Swan  v.  S.,  8  Pri.  518  ; 
or  that  of  his  predecessor  in  title :  Jte  Jones,  Farringion  v.  Forrester,  [1893] 
2  Ch.  461 ;  and  in  the  absence  of  special  circumstances,  the  amount  allowed 
will  be  the  present  value  of  the  improvements  due  to  the  expenditure  not 
exceeding  the  amount  actually  expended :   Se  Cook,  Tyndall  v.  Lawledge, 
[1896]  1  Ch.  923  ;   Williams  v.  W.,  1899,  W.  N.  66  ;  68  L.  J.  Ch.  528  ;  81 
U  T.  163  ;  V.  sup.  Form  8,  p.  1789. 

The  accounts  are,  however,  reciprocal,  and  an  allowance  for  repairs  will 
not  be  made  unless  an  occupation  rent  is  "  paid  or  allowed  in  account  "  : 
Teasdale  v.  Sanderson,  33  Beav.  534 ;  Be  Jones,  Farringion  v.  Forrester, 
[1893]  2  Ch.  461,  477. 

In  charging  a  Deft  with  the  balance  of  the  account  (of  occupation  rent  Set  off. 
and  repairs),  the  amount  may  be  set  off  against  his  share  :  see  Oraham  v. 
Cole,  V.-C.  B.,  3  June,  1873,  A.  1769  ;  but  not  as  against  a  mortgagee  of  his 
share :  Hill  v.  Hickin,  [1897]  2  Ch.  579. 

One  tenant  in  common  of  a  house,  who  expends  money  in  ordinary  Contribution 
repairs,  has  no  right  of  action  against  his  co-tenant  for  contribution :  for  repairs. 
Leigh  v.  Dickeson,  15  Q.  B.  D.  60,  C.  A. 

A  Deft  in  occupation  may  be  restrained,  after  judgment  in  a  partition  Waste, 
action,  from  acts  of  destructive  waste  :    Wright  v.  Athjns,  1  V.  &  B,  313  ; 
but  not  from  acts  contrary  to  the  custom  of  the  country,  as  between  land- 
lord and  tenant :  Bailey  v.  Hdbson,  5  Ch.  180. 
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COSTS. 

Before  the  Partition  Act,  1868,  the  rule  was,  as  at  law,  not  to  give  costs 
on  either  side  until  the  issue  of  the  commission ;  and  that  the  costs  of 
issuing,  executing,  and  confirming  the  commission  should  be  borne  by  the 
parties  in  proportion  to  the  value  of  their  respective  interests,  without  any 
costs  of  the  subsequent  proceedings :   Agar  v.  Fairfax,  17  Ves.  542,  547  ; 

I  L.  0.  Eq.  192  ;  Calmady  v.  C,  2  Ves.  jun.  568  ;  Elton  v.  E.,  27  Beav.  632  ; 
and  the  practice  was  the  same  in  Ireland :  Balfe  v.  Bedington,  2  Ir.  Ch.  324. 

By  the  Partition  Act,  1868,  s.  10,  the  Court,  in  partition  actions,  "  may 
make  such  order  as  it  thinks  just  respecting  costsup  to  the  time  of  hearing ;  " 
and  having  regard  to  this  section,  the  Court  is  no  longer  bound  by  the 
former  rule,  but  has  absolute  discretion  in  the  matter :  Simpson  v.  Bitchie, 
16  Eq.  103  ;  and  the  entire  costs  up  to,  as  well  as  subsequent  to,  the  hearing 
will,  unless  under  special  circumstances  (see  Wilkinson  v.  Joberns,  16  Eq. 
14 ;  Bichardson  v.  Feary,  39  Ch.  D.  45),  come  out  of  the  estate  rateably  in 
proportion  to  the  respective  interests  of  the  parties :   Cannon  v.  Johnson, 

II  Eq.  90 ;  Leach  v.  Westall,  17  W.  R.  313  ;  Thompson  v.  Bichardson,  I.  R. 
6  Eq.  596  ;  Miller  v.  Marriott,  7  Eq.  1  (not  following  Landell  v.  Baker,  6 
Eq.  268,  where  it  was  held  that  the  Act  was  not  intended  to  alter  the  practice 
as  to  costs) ;  Ball  v.  Kemp-Wdch,  14  Ch.  D.  512  ;  i.e.,  when  the  estate  is 
sold,  out  of  the  proceeds  of  sale :  Belcher  v.  Williams,  45  Ch.  D.  510 ; 
Graham  v.  Clinton,  81  L.  T.  717  ;  the  shares  for  this  purpose  being  ascer- 
tained at  the  date  of  the  certificate.  And  in  Oshorn  v.  0.,  6  Eq.  338,  the 
costs  of  all  parties  were  declared  to  be  a  lien  on  the  proceeds  of  the  sale. 
O.  Lxv,  14a  {sup.  p.  1380),  may  be  applicable  to  such  costs :  see  Qraham  v. 
Clinton,  sup. 

In  Bichardson  v.  Feary,  39  Ch.  D.  45,  North,  J.,  gave  no  costs  up  to  the 
date  of  the  inquiry  as  to  persons  interested,  and  directed  the  subsequent 
costs  to  be  borne  rateably.  And  the  same  course  was  followed  where 
partition  only  was  granted  and  the  defts  themselves  desired  the  property 
to  remain  undivided,  since  no  benefit  was  obtained  from  the  Act  itself : 
HilU  V.  Archer,  1904,  W.  N.  113. 

When  the  relief  claimed  is  partition  and  not  sale,  the  old  rule  that  tlic 
costs  are  to  be  borne  by  the  parties  rateably  and  in  proportion  to  their 
shares  applies :  Bmoes  v.  M.  Bute,  27  W.  E.  750. 

There  is  no  fixed  rule  in  partition,  as  in  admon  actions,  that  only  one  set 
of  costs  should  be  allowed  in  respect  of  each  share :  Belcher  v.  Williams, 
45  Ch.  D.  510 ;  in  which  case  the  Pit's  moiety  being  mortgaged,  and  Deft's 
not.  North,  J.,  ordered  the  costs  of  aU  parties,  including  those  of  the  mort- 
gagees, to  be  paid  first  out  of  the  proceeds  of  sale ;  but  in  Cotton  v.  Banks, 
[1893]  2  Ch.  221,  Kekewich,  J.,  declined  to  follow  this  decision,  and  held, 
in  a  similar  case,  that  only  one  set  of  costs  in  respect  of  each  share  should  be 
allowed  out  of  the  funds  in  Court ;  and  this  has  since  been  followed :  Ancell 
V.  Bolfe,  1896,  W.  N.  9  ;  Be  Vase,  84  L.  T.  761. 

A  Deft  who  had  improperly  disputed  the  Pit's  title  in  a  partition  suit, 
or  by  his  conduct  rendered  the  suit  necessary,  might  be  ordered  to  pay  so 
much  of  the  costs  as  had  been  thereby  occasioned,  or  his  own  costs : 
Wilkinson  v.  Castle,  16  W.  R.  501  ;  37  L.  J.  Ch.  467  ;  18  L.  T.  100 ;  Hill  v. 
Fulbrook,  Jac.  574  ;  and  this  course  has  been  followed  since  the  Partition 
Act,  1868 :  see  Graham  v.  Cole,  V.-C.  B.,  3  June,  1873,  A.  1769  ;  S.  C, 
L.  J.  Notes  of  Cases,  1873, 102. 

And  in  Mildmay  v.  Quiche,  46  L.  J.  Ch.  667,  the  costs  occasioned  by  the 
severance,  as  Defts  to  a  partition  action,  of  husband  and  wife,  were  ordered 
to  be  borne  by  her  share. 

The  costs  can  be  taxed  as  between  sob-  and  client  only  by  the  consent  of 
parties,  otherwise  they  must  be  as  between  party  and  party :  Ball  v. 
Kemp-Welch,  14  Ch.  D.  512. 
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Section  II. — Partition, 

1.  Partition  in  Chambers  subject  to  Inquiries  directed,  with  sj}ecial 
Inquiries  as  to  Moneys  laid  out  in  Improvements. 

Order  that  tlie  following  inquiries  and  account  be  made  and  taken, 
tliat  is  to  say  : — 1.  An  inquiry  of  what  particulars  the  real  estates  and 
hereditaments  of  which  6.  C,  deceased,  in  the  pleadings  named, 
was  seised  of  or  entitled  to  at  the  time  of  his  death  then  consisted,  and 
of  what  the  same  now  consist.    2.  An  inquiry  who  are  the  persons 
interested  in  the  said  real  estates  and  hereditaments,  and  for  what 
estates  and  interests,  and  in  what  shares  and  proportions,  and  whether 
they  are  parties  to  this  action.     3.  An  inquiry  what  incumbrances 
afiect  the  entirety  of  the  said  real  estates  and  hereditaments,  or  any, 
and  what  parts  thereof.     4.  An  account  of  the  moneys  (if  any)  ex- 
pended by  any  and  which  of  the  persons  interested  in  the  said  real 
estates  and  hereditaments  in  permanent  improvements  to  the  said 
estates  and  hereditaments  since  the  death  of  the  said  G.  C.     5.  An 
inquiry  to  what  extent  (if  any)  the  present  value  of  the  said  estates 
and  hereditaments  has  been  increased  by  such  expenditure.    And  if  it 
shall  appear  that  all  the  persons  entitled  to  or  interested  in  undivided 
shares  in  the  said  hereditaments  are  parties  to  this  action,  or  have 
been  duly  served  with  notice  of  this  judgment,  it  is  ordered  that  a 
partition  be  made  of  the  said  hereditaments  by  the  Judge  in  Chambers, 
with  liberty  to  charge  sums  in  gross  by  way  of  equality  of  partition. 
And  it  is  ordered  that  the  said  hereditaments  be  partitioned,  allotted, 
and  divided  into  as  many  shares  as  the  same  shall  appear  to  be 
divisible  into  [but  in  making  such  partition  regard  is  to  be  had  to  the 
moneys  (if  any)  which,  under  the  said  account.  No.  4,  shall  be  found 
to  have  been  expended  by  any  or  either  of  the  parties  in  permanent 
improvements,  and  to  the  extent  (if  any)  to  which,  under  inquiry 
No.  5,  the  present  value  of  the  said  hereditaments  and  premises  has 
been  increased  thereby].    And  it  is  ordered  that  such  shares  be 
allotted  to  the  persons  to  whom  the  same  shall  appear  to  belong  in 
such  proportions  and  for  such  estates  and  interests  as  shall  be  certified. 
And  such  parties  are  to  hold  and  enjoy  their  respective  shares  and 
proportions  of  the  said  hereditaments  in  severalty  according  to  such 
allotments,  and  to  their  respective  estates  and  interests  therein.    And 
it  is  ordered  that  proper  conveyances  and  assurances  to  vest  the 
allotted  shares  in  severalty  in  the  respective  persons  to  whom  the 
same  shall  be  severally  allotted,  according  to  their  respective  estates 
and  interests  therein,  be  executed  by  all  proper  parties,  such  assur- 
ances to  be  settled  by  the  Judge.    And  it  is  ordered  that  all  deeds  and 
writings  relating  to  the  said  hereditaments  in  the  custody  or  power  of 
any  of  the  parties  be  upon  oath  brought  before  the  Judge  as  he  shall 
direct.    And  it  is  ordered  that  such  of  the  same  as  belong  exclusively 
to  the  premises  that  shall  be  allotted  to  each  or  either  of  the  said 
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parties  be  delivered  to  or  be  retained  by  them  respectively.  And  any 
of  the  parties  are  to  be  at  liberty  to  apply  at  Chambers  as  to  any  of 
the  deeds  or  writings  belonging  to  the  premises  as  shall  be  allotted  to 
two  or  more  of  them.  And  it  is  ordered  that  the  costs  and  charges 
of  the  said  partition  be  borne  by  the  parties  rateably  and  in  propor- 
tion to  their  respective  shares. — Liberty  to  apply. — Kenrick  v.  Mount- 
steven,  Cozens-Hardy,  J.,  10  Nov.  1899,  A.  4241 ;  HicJcs  v.  Bound, 
M.  E.,  1  March,  1862,  A.  490. 

In  Kerly  v.  Blaine,  Kekewich,  J.,  22  March,  1900,  where  the  property  was 
freehold  ground  rents,  and  one  of  the  parties  entitled  to  a  share  was  a 
person  of  unsound  mind,  not  so  found,  who  appeared  by  his  guardian  ad 
litem,  the  order  followed  the  above  form,  with  the  following  variations : — 
After  the  direction  as  to  conveyances  and  assurances  the  following  declara- 
tion was  inserted,  "  And  Declare  that  after  such  partition  shall  have  been 
made  and  confirmed  the  Deft,  R.  H.  T.,  will  be  a  trustee  within  the  meaning 
of  the  Trustee  Act,  1893,  of  such  shares  of  the  said  hereditaments  vested  in 
him  as  shall  be  allotted  to  the  said  other  parties  "  ;  and  after  the  direction 
as  to  costs  the  following  direction  was  added,  "  The  costs  and  charges 
directed  to  be  borne  by  the  Deft,  R.  H.  T.,  to  be  a  charge  on  the  share  to 
be  allotted  to  him." 


2.  Partition  in  Chambers  on  Further  Consideration,  with  Directions 
as  to  Deeds  and  Costs  where  Infant  interested. 

"  Declare  that  the  Pit  is  absolutely  entitled  in  fee  simple  to  five 
undivided  eighth  parts  of  the  hereditaments  in  the  said  judgment 
dated  &c.  mentioned,  subject  to  two  charges  thereon  for  £ —  and  £ — 
respectively,  making  together  £ — ,  now  vested  in  W. ;  and  that  one 
other  undivided  eighth  part  is  now  vested  in  — ,  and  that  one  other 
undivided  eighth  part  is  now  vested  in  — ,  and  that  the  remaining 
undivided  eighth  part  of  the  said  hereditaments  is  legally  vested  in 
the  Deft  J.  B.  in  fee  simple  as  to  one  undivided  fourth  part  thereof 
for  his  own  benefit,  as  to  one  other  undivided  fourth  part  thereof  for 
his  own  benefit,  subject  to  a  liability  to  accoimt  for  the  value  thereof 
to  the  said  H.  B.,  and  as  to  one  other  undivided  fourth  part  thereof  in 
trust  for  E.  B.  [an  infant],  subject  to  the  title  by  the  courtesy  of  B.  his 
father,  and  as  to  one  other  undivided  fourth  part  thereof  in  trust  for 
C.  B.^ ;  And  it  is  ordered  that,  having  regard  to  the  declaration  herein- 
before contained,  a  partition  be  made  of  the  said  hereditaments  by 
the  Judge  in  Chambers  ;  And  it  is  ordered  that  the  same  be  divided 
into  —  equal  parts  ;  And  it  is  ordered  that  —  of  such  parts  be  allotted 
as  the  share  of  &c." — Directions  for  allotment  in  accordance  with  the 
declaration. — "And  it  is  ordered  that  the  Pit  and  the  Deft  and  the 
said  C.  B.  &c.  do  hold  and  enjoy  their  respective  shares  in  severalty 
according  to  such  allotments,  but  subject  as  aforesaid ;  And  it  is 
ordered  that  the  Pit  and  the  Deft  and  the  said  C.  B.  &c.  do  execute 
all  such  conveyances  as  shall  be  necessary  for  efiectually  vesting  the 
said  shares  in  the  parties  aforesaid  according  to  their  respective 
interests  therein,  such  conveyances  to  be  settled  by  the  Judge ;  And 
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it  is  ordered  tliat  the  deeds  and  tvritings  (surveys  and  muniments  or 
other  evidences  of  title)  relating  to  the  said  hereditaments  in  the 
custody  or  power  of  any  of  the  parties  be  produced  upon  oath  before 
the  Judge,  as  he  shall  direct ;  And  it  is  ordered  that  such  of  the  deeds 
&c.  as  relate  exclusively  to  the  premises  that  shall  be  allotted  to  any 
of  the  parties  other  than  the  said  E.  B.  {the  infant]  be  delivered  over 
to  them  respectively,  and  such  of  the  deeds  &c.  as  relate  as  well  to 
the  premises  that  shall  be  allotted  to  any  of  the  said  parties  as  to  the 
premises  that  shall  be  allotted  to  any  others  or  other  of  them  be 
delivered  over  to  the  Pit  upon  oath,  he  by  his  counsel  submitting  to 
produce  the  same  on  necessary  occasions,  and  to  [enter  into  a  cove- 
nant for  that  purpose  (such  covenant  to  be  settled  by  the  Judge), 
and  to  deliver  attested  copies  thereof  at  the  expense  of  any  other  or 
others  of  the  said  parties  requiring  the  same ;]  or  [give  an  acknow- 
ledgment and  undertaking  for  safe  custody  of  the  same  as  provided  by 
the  9th  section  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
V.  note  infra] ;  And  such  of  the  deeds  as  relate  exclusively  to  the 
premises  that  shall  be  allotted  to  the  said  infant  E.  B.  are  to  be 
deposited  with  the  Central  Office  for  safe  custody  on  behalf  of  the 
said  infant  until  further  order ;  and  any  of  the  parties  are  to  be  at 
liberty  to  lay  proposals  for  a  partition  before  the  Judge  in  Chambers." 
— Costs  to  be  borne  by  the  several  parties  rateably  and  in  proportion 
to  the  value  of  their  respective  shares. — Direction  to  tax  and  certify, 
having  regard  to  the  direction  last  aforesaid,  the  amounts  (if  any)  due 
from  any  of  the  said  parties  to  any  others  or  other  of  them,  as  the  case 
may  be,  in  respect  of  costs,  and  for  payment  of  the  amounts  so  certi- 
fied ;  except  as  regards  the  infant,  whose  costs  are  to  be  a  charge  on 
the  share  allotted  to  him. — Liberty  to  apply  &c. — See  Dicks  v.  Batten, 
V.-C.  S.,  2  June,  1870,  A.  1987  ;  S.  C,  1870,  W.  N.  173. 

By  the  Conveyancing  Act,  1881  (44  &  45  V.  c.  41),  s.  9  (8),  an  acknow- 
ledgment given  under  that  Act  satisfies  any  liability  to  give  a  covenant  for 
production  and  delivery  of  copies  of  or  extracts  from  documents,  and 
(sub-sect.  11)  an  undertaking  for  safe  custody  satisfies  any  liability  to  give  a 
covenant  for  safe  custody  of  documents. 

For  decree  declaring  that  an  infant  Deft  was  a  trustee  within  the  Trustee 
Act,  and  that  it  was  for  his  benefit  that  the  hereditaments  should  be 
partitioned,  &c.  without  commission  or  reference  as  to  title,  see  Collinson 
Y.  C,  V.-C.  S.,  31  May,  1856,  A.  1085, 

Tor  decree  declaring  that  Pits  and  Defts  were  entitled  to  the  heredita- 
ments in  moieties,  and  having  regard  to  such  declaration  a  direction  for 
partition  by  the  Judge  in  Chambers,  see  Evans  v.  Hughes,  M.  R,,  14  Jan. 
1861,  A.  157  ;  Atkinson  v.  Barton,  M.  R.,  6  June,  1861,  A.  1201. 

For  decree  for  partition  without  commission,  but  with  liberty  to  lay 
proposals  for  that  purpose  before  the  Judge  in  Chambers,  see  Clarke  v. 
Clayton,  2  Giff.  335 ;  Ley  v.  Wolston,  V.-C.  S.,  2  May,  1857,  B.  1073  ;  30 
July,  1858,  B.  1871. 

For  decree  for  partition  of  freehold,  copyhold,  and  leasehold  estates,  but 
any  of  the  parties  to  be  at  liberty  before  the  commission  should  be  issued 
to  carry  in  a  scheme  for  the  partition  in  Chambers,  see  Beloe  v.  Braure, 
V.-C.  S.,  4  July,  1857,  A.  1347. 

For  decree  for  performance  of  an  agreement  for  partition  of  copyholds 
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between  joint  tenants,  and  for  mutual  surrenders,  sec  Bolton  v.  Ward,  4 
Ha.  530. 
With  respect  to  the  direction  as  to  title  deeds,  see  inf.  p.  1821. 

3.  Partition  hy  Commissioners  named  of  Lands  in  a  Colony  subject 
to  Rent-Charges. 
"  Order  that  a  partition  be  made  by  A.,  B.,  and  C,  all  of  — ,  in  Tas- 
mania, or  any  two  of  them,  of  the  real  estate  devised  by  the  wiU  of  D., 
the  testator  &c.,  subject  to  the  two  annuities  or  rent-charges  in  the 
pleadings  mentioned  into  equal  third  parts ;  And  it  is  ordered  that 
the  said  A.,  B.,  and  C,  or  any  two  of  them,  do  and  they  are  hereby 
authorized  to,  meet  together  at  certain  proper  and  convenient  times 
and  places  to  be  for  that  purpose  appointed  by  them,  or  any  two  of 
them,  and  thence  go  and  enter  upon  and  walk  over  and  survey  the 
real  estates  devised  by  D.,  the  testator  &c.,  and  according  to  the  best 
of  their  skill,  knowledge,  and  judgment,  make  a  fair  partition, 
division,  and  allotment  of  the  said  real  estates  into  tlu:ee  equal  parts 
or  shares,  having  due  regard  to  the  values  of  the  respective  parts,  and 
subject  as  to  each  third  part  to  one-third  part  of  the  said  two  annuities 
or  rent-charges ;  And  for  the  better  making  of  such  partition, 
division,  and  allotment,  they,  the  said  A.,  B.,  and  C,  or  any  two  of 
them,  are  hereby  authorized  and  empowered  to  cause  all  such  wit- 
nesses as  they,  or  any  two  of  them,  shall  see  occasion  for  to  come  before 
them,  and  then  examine  each  and  every  of  them  apart  on  their 
respective  oaths  before  them,  or  any  two  of  them,  upon  such  interro- 
gatories as  they  shall  see  occasion  for,  to  discover  and  make  out  the 
truth,  and  to  take  the  depositions  of  such  witnesses  in  writing,  and  to 
cause  the  same  to  be  plainly  and  fairly  engrossed  or  written  on 
parchment ;  And  thereupon  it  is  ordered  that  the  said  A.,  B.,  and  C, 
or  any  two  of  them,  do  allot  one  of  such  third  parts  or  shares,  distin- 
guishing the  same  by  proper  metes  and  bounds,  to  be  held  in  severalty 
in  trust  for  the  Pit  for  her  life  for  her  separate  use,  with  such  remain- 
ders over  as  in  the  said  will  of  the  said  D.  mentioned." — Like  direc- 
tions as  to  the  two  other  third  parts. — "  Subject  as  to  each  of  the  said 
third  parts  to  a  liability  to  exonerate  the  other  two-third  parts  thereof 
from  one-third  part  of  the  said  two  annuities  or  rent-charges,  and 
subject  as  to  each  of  the  said  third  parts  to  any  moneys  or  rent- 
charges  which  may  happen  to  be  charged  thereon  for  equality  of 
partition  ;  And  it  is  ordered  that  the  said  A.,  B.,  and  C,  or  any  two  of 
them,  after  they  shall  have  done  and  performed  the  several  things 
which  they  are  hereby  ordered  and  empowered  to  do,  do  certify  and 
return  unto  this  Court  the  facts  and  proceedings  in  the  premises  by 
their  certificate  fairly  written  on  parchment,  together  with  the  said 
examinations  and  interrogatories  (if  any)  under  their  hands  and  seals ; 
And  the  Pit  and  the  said  N.  and  W.  respectively,  and  those  interested 
under  the  said  will  respectively,  in  the  said  third  parts  respectively 
in  remainder  are  respectively  to  hold  and  enjoy  their  said  respective 
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shares  iu  severalty  according  to  sucli  allotments  ;  And  the  Pit  and 
the  said  N.  and  W.  and  all  other  proper  parties  are  to  execute  such 
mutual  conveyances  to  each  other  of  such  respective  third  parts 
according  to  their  respective  interests  therein  for  the  purpose  of 
carrying  such  partition  into  effect  as  this  Court  shall  hereafter  direct." 
— Adjourn  &c. — Liberty  to  apply. — Galloivay  v.  Mackersey,  M.  R., 
26  July,  1861,  A.  1748. 

4.  Special  Inquiries  as  to  SJtares— Occupation  Rents — Timber  cut, 
and  Stone,  dec.  quarried — Repairs — Accounts — Commission  of 
Partition  to  issue. 

"  Order  that  the  following  &c. : — 1.  An  inquiry  what  estates, 

honours,  manors,  lands,  tenements,  hereditaments,  and  fisheries  were 

devised  by  the  testator  D.  to  A.,  the  grandfather  of  the  Pit  C.  and  F. 

deceased,  as  tenants  in  common  in  fee  simple  ;   2.  An  inquiry  what 

shares  and  interests  the  Defts  respectively  are  entitled  to  in  the  moiety 

of  the  said  estates  &c.,  devised  by  the  will  of  the  said  F. ;    3.  An 

inquiry  whether  the  said  Defts  respectively,  or  any  and  which  of  them, 

have  or  has,  during  any  and  what  time  or  times  since  they  respectively 

became  entitled  as  tenants  in  common  to  such  shares  and  interests, 

been  in  receipt  of  the  rents  and  profits  of  the  said  estates  and  premises 

or  of  any  and  which  of  them,  or  of  any  and  what  parts  thereof ;  and 

whether  the  said  Defts  respectively,  or  any  of  them,  have  or  has 

during  any  and  what  time  or  times  since  they  respectively  became 

entitled  as  aforesaid,  been  in  the  occupation  of  any  and  what  parts  of 

the  said  estates  and  premises,  and  whether  or  not  as  tenants  or  tenant 

under  any  and  what  lease  or  agreement  entered  into  with  the  Pit  B., 

as  committee  of  the  estate  of  the  Pit  C,  and  whether  such  lease  or 

agreement  was  entered  into  with  the  approbation  of  the  Master  to 

whom  the  matter  of  the  lunacy  of  the  said  C.  has  from  time  to  time 

been  referred  ;  4.  An  inquiry  whether  the  said  Defts  respectively,  or 

any  and  which  of  them,  have  or  has  cut  or  felled,  or  appropriated  any 

and  what  timber  or  other  trees  upon  anypartsorpartof  the  said  estates, 

and  what  was  the  value  of  the  timber  or  other  trees  so  cut  and  felled, 

or  appropriated  ;  and  whether  the  said  Defts  respectively,  or  any  and 

which  of  them,  have  or  has  dug  and  raised  upon  or  from  any  parts  of 

the  said  estates  any  and  what  quantities  or  quantity  of  building  stones, 

or  other  stones,  or  building  stone  or  other  stone,  and  what  were  or 

was  the  value  of  the  said  building  stones  or  other  stone;   5.  An 

account  of  all  and  every  sum  or  sums  of  money  received  by  the  said 

Defts  respectively,  or  by  any  of  them,  or  by  any  other  &c.,  for  or  on 

account  of  the  said  rents  and  profits  of  the  said  estates  and  premises, 

or  for  or  in  respect  of  the  timber  or  other  trees  so  cut  and  felled  or 

appropriated,  and  for  or  in  respect  of  the  stones  or  stone  so  dug  and 

raised  as  aforesaid  upon  or  from  the  said  estates  ;  6.  An  inquiry  what 

would  have  been  a  proper  occupation  rent  or  proper  occupation  rents 
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in  respect  of  sucli  parts  of  the  said  estates  and  premises  as  have  been 
in  the  occupation  of  any  and  which  of  the  said  Defts  respectively,  or 
in  the  possession  or  receipt  of  the  rents  and  profits  of  which  it  shall 
appear  they  or  any  of  them  have  been,  under  any  such  lease  or  agree- 
ment for  a  lease  with  the  Pit  B.,  and  such  Defts  are  respectively  to  be 
charged  with  such  occupation  rents  respectively  during  the  times  they 
were  respectively  in  such  occupation  or  possession,  having  regard  to 
any  account  settled  ;  7.  An  inquiry  whether  any  and  which  of  the  said 
Defts  have  or  has  properly  laid  out  or  expended  any  and  what  sums 
of  money  in  substantial  repairs  or  lasting  improvements  upon  the 
said  estate  and  premises  or  any  part  thereof,  and  under  what  circum- 
stances, and  whether  anything,  and  what,  has  been  properly  expended 
by  the  said  Defts  respectively,  or  any  and  which  of  them,  and  to 
whom,  for  quit  rents  in  respect  of  the  said  estates." — Partition  in 
Chambers,  Forms  1  and  2,  swp.,  with  usual  directions. — Adjourn  &c., 
and  reserve  the  subsequent  costs  of  this  action,  except  the  costs  of 
the  said  partition. — Cooper  v.  Fisher,  V.-C.  E.,  19  March,  1841,  A. 
1159. 

Por  partition  of  manor  and  declaration  that  Pit  was  entitled  to  two 
undivided  third  parts  or  shares  of  and  in  the  manor  of  X.  and  other  the 
hereditaments  and  premises  in  the  certificate,  &c.  mentioned,  and  that 
Deft  was  entitled  to  the  remaining  third  part  or  share  and  other  heredita- 
ments, &c.  subject  to  the  annuity  or  rent  of  £ — ,  and  to  the  legacy  of  £ — 
vested  in  Defts  Q.  and  L.  as  trustees ;  directions  for  commission,  &c.,  and 
allotment  according  to  declaration — the  trustees  and  the  annuitant  to 
join  in  the  conveyance  to  Pit  of  his  two-thirds  free  from  the  annuity  and 
legacy,  see  Haribtiry  v.  Hussey,  M.  R.,  29  June,  1856,  A.  1454 ;  8.  C.,  14 
Beav.  152. 

5.  Partition  in  accordance  with  Agreement — Allowance  for  Equality 

of  Partition. 

Order  that  the  freehold  and  leasehold  properties  to  which  the  Pits 
and  Defts  are  jointly  entitled  be  partitioned  in  accordance  with  the 
agreement,  dated  &c. ;  And  it  is  ordered  that  the  Deft  A.  B.,  the 
surviving  trustee  of  the  indenture  of  settlement,  dated  &c.,  do  hold 
the  freehold  hereditaments  in  the  schedule  hereto  mentioned  upon 
the  trusts  of  the  said  settlement,  dated  &c.  ;  And  it  is  ordered  that 
the  Deft  C.  D.  for  equality  of  partition  do  pay  to  E.  F.  £ — . — Watson 
V.  Gass,  Fry,  J.,  10  Dec.  1881,  B.  2097  ;  S.  C,  51  L.  J.  Ch.  480. 

6.  Partition  of  Advowson — Presentation  to  he  alternate — Persons 

under  whom  Defendant  claimed  having  presented,  Plaintiff  to 
have  next  Turn. 

"  Declare  that  the  Pit  is  entitled  to  have  a  partition  of  the  advow- 
son of  the  vicarage  of  the  parish  church  of  W.,  in  the  county  of  K., 
into  moieties,  to  present  by  alternate  turns ;  And  Order  that  a 
partition  be  made  thereof  accordingly  between  the  Pit  and  the  Deft  S., 
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devisee  in  tlie  will  of  J.  S. ;  And  for  the  making  of  sucli  partition,  the 
Pit  and  the  Deft  S.  are  mutually  to  execute  conveyances  to  each  other 
so  that  the  Pit  may  hold  one  moiety  of  the  said  advowson  to  him  and 
his  heirs,  and  the  Deft  S.  the  other  moiety  thereof  to  her  and  her  heirs, 
as  tenants  thereof  in  severalty  respectively  ;  And  in  such  conveyance 
it  is  ordered  that  a  clause  be  inserted,  that  the  Pit  and  his  heirs,  and 
the  Deft  S.  and  her  heirs,  shall  present  to  the  said  vicarage  alternately ; 
And  it  is  ordered  that  the  conveyances  be  settled  by  the  (Judge)  in 
case  the  parties  differ  ;  And  it  is  ordered  that  the  charges  of  the  con- 
veyances be  borne  equally  between  the  Pit  and  the  Deft  S.  ;  And  it 
appearing  by  &c.  that  J.  S.,  under  whom  the  Deft  S.  claims,  hath 
since  the  agreement  for  a  partition  or  division  of  the  premises, 
presented  upon  the  last  avoidance  of  the  said  vicarage,  It  is  ordered 
that  the  Pit  do  present  on  the  next  avoidance,  being  the  first  turn 
from  this  time." — Dismiss  action  as  against  the  heir  of  J.  S.  with 
costs  ;  And  give  no  costs  as  between  the  Pit  and  the  Deft  S. — See 
Bodicoate  v.  Steers,  L.  C,  18  July,  1737,  A.  613  ;  1  Dick.  69. 


7.  Next  Presentation  to  be  by  Lot,  and  after  Presentation 
Advowson  to  be  Sold. 

"  Declare  that  the  right  of  presentation  to  the  rectory  of  C,  men- 
tioned in  the  will  of  J.,  the  testator  &c.,  upon  the  avoidance  thereof  by 
the  death  of  the  testator's  son  W.,  the  last  incumbent  thereof,  passed 
by  the  wOl  of  the  testator,  and  that  such  right  of  presentation  is 
now  vested  in  the  Deft  J.  L.,  the  surviving  exor  of  the  will,  and 
devisee  of  trust  estates  of  the  Deft  L.  deceased,  the  last  sm'viving 
trustee  of  the  will  of  the  testator  for  the  benefit  of  the  following  seven 
persons,  that  is  to  say  : — The  Defts  C.  &c.,  as  tenants  in  common  ; 
And  such  persons  not  agreeing  upon  the  clerk  to  be  nominated  for 
presentation  to  the  said  living  by  the  said  J.  L.,  This  Court  doth  order 
that  such  seven  persons,  or  their  respective  solrs  on  their  behalf,  do 
draw  lots,  before  the  Judge,  which  of  them  shall  nominate  a  clerk  to 
be  presented  to  the  said  living  ;  And  it  is  ordered  that  the  said  J.  L. 
do  present  to  the  said  living,  upon  the  said  avoidance,  such  clerk  as 
shall  be  nominated  by  such  one  of  the  said  seven  persons  as  shall  be 
named  in  the  certificate  of  the  Master,  as  the  person  by  lot  entitled 
to  nominate  such  clerk  ;  And  as  soon  as  may  be  after  such  presenta- 
tion shall  have  been  made,  It  is  ordered  that  the  advowson  of  the  said 
rectory  of  C,  and  the  testator's  messuages,  lands,  and  hereditaments, 
situate  &c.,  be  sold  with  the  approbation  of  the  Judge." — Money  to 
be  lodged  in  Court. — Directions  as  to  costs. — Johnstone  v.  Baber,  L.  C. 
and  L.  JJ.,  6  Aug.  1856,  A.  1364  ;  6  D.  M.  &  G.  439. 

This  decree  follows  in  form  Seymour  v.  Bennett,  L.  C,  15  Doc.  1742,  B. 
96  ;  2  Atk.  483,  declaring  the  right  of  Pit  and  Deft  as  grantees  of  a  public 
office  to  nominate  by  turns  to  a  vacant  clerkship,  as  in  the  case  of  an 
advowson  between  tenants  in  common. 
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Tor  partition  of  manor  and  advowson,  where  the  advowson  could  be 
included  in  one  share,  thereby  avoiding  the  necessity  of  providing  for 
alternate  presentations,  see  Brooke  v.  Brmme,  V-.C.  W.,  8  July,  1854, 
A.  1564. 

8.  Costs  ■payable  by  Parties  under  Disability  charged  on  their 

Shares. 

Costs  of  partition  to  be  borne  according  to  the  respective  shares  ; 
And  it  is  ordered  that  such  costs  of  the  Defts  C.  and  wife,  and  G.  and 
wife,  and  B.  the  lunatic,  and  also  their  costs  of  this  action  up  to  this 
hearing,  to  be  taxed  &c.,  be  a  charge  on  the  fourth  part  allotted  to  the 
said  Beits.Singleton  v.  Hopkins,  V.-C.  S.,  22  Nov.  1855,  B.  238 ; 
4  W.  R.  107  ;  and  see  Hubbard  v.  H.,  V.-C.  W.,  19  Dec.  1863,  A.  2542. 

Costs  of  infants  in  partition  suit,  both  before  and  after  the  issuing  of 
the  commission,  were  charged  upon  and  ordered  to  be  raised  out  of  the 
shares  allotted  to  such  infants  in  severalty :  Cox  v.  C,  3  K.  &  J.  554  ; 
f olloAving  Singleton  v.  Hopkins,  sup. ;  and  this  course  has  been  adopted  for 
the  pmpose  of  selling  in  a  partition  suit  property  in  which  infants  were 
interested :  see  France  v.  F. ;  Young  v.  Y.,  13  Eq.  173,  175,  n.,  and  cases 
cited,  sup.  p.  979.  But  in  drove  v.  Cmnyn,  18  Eq.  387,  Chap.  LXVI., 
Form  12,  the  Court,  having  declared  that  it  was  beneficial  for  all  parties, 
gave  effect  to  the  infant's  request  for  a,  sale ;  and  this  course  is  now 
sanctioned  by  the  Partition  Act,  1876,  s.  6. 

9.  Costs  of  Parties  improperly  served  and  of  Unnecessary  Evidence 
disallowed  the  Pits. 

And  in  taxing  the  costs  of  the  Pits  the  Taxing  Master  is  to  disallow 
any  costs  of  or  occasioned  by  service  of  notice  of  the  judgment  upon 
T.  H.  H.,  J.  H.  S.  and  T.  G.,  and  he  is  to  look  into  the  affidavits  filed 
on  behalf  of  the  Pit  and  to  disallow  the  costs  of  such  parts  thereof  as 
he  shall  find  to  be  unnecessary  having  regard  to  the  judgment  herein 
and  findings  in  the  Master's  certificate,  and  he  is  to  ascertain  the  costs 
(if  any)  occasioned  to  the  Defts  and  the  parties  attending  by  reason 
of  service  of  the  judgment  on  the  said  T.  H.  H.,  J.  H.  S.  and  T.  G., 
and  of  such  parts  of  the  said  affidavits  as  he  shall  find  unnecessary. — 
See  LUtlefair  v.  Goates,  Warrington,  J.,  17  March,  1908,  B.  384. 

NOTES. 
PABTITION'BY   COMMISSION,    OE  IN   CHAMBERS. 

Proceeding  by  The  proceeding  by  commission  of  partition  is  now  not  often  adopted,  the 
commission,  more  usual,  satisfactory,  and  less  expensive  course,  since  the  Court  of 
Chancery  Acts,  1852  (15  &  16  V.  cc.  80,  87),  being  to  direct  the  partition  to 
be  made  by  the  Judge  at  Chambers :  Clarice  v.  Clayton,  2  Giff.  333  ;  Bowles 
V.  Rump,  9  W.  R.  370 ;  Greenwood  v.  Percy,  26  Beav.  572,  in  which  case 
the  Court,  on  suificient  evidence  of  fairness,  decreed  an  immediate  partition, 
without  commission  of  an  estate  in  which  infants  were  interested ;  and  see 
Stanley  v.  Wrigley,  3  Sm.  &  G.  18  ;  but  in  Bidl  v.  B.,  18  L.  T.  870,  the 
decree  was  made  for  a  commission  with  liberty  for  any  of  the  parties  to  lay 
proposals  before  the  Judge  in  Chambers  for  a  partition.  For  forms,  see 
D.  C.  F.  758  et  seq. 


SECT.  ii.J  Pattition.  1819 

For  the  practice  as  to  issuing  the  commission,  and  the  powers  and  duties 
of  the  commrs,  see  Lord  Redosdale's  opinion  on  the  form  and  course  of  this 
proceeding,  in  Ciirzon  v.  Lyster,  Seton,  1st  cd.  189  ;  Dan.  6tli  ed.  1336 — ■ 
1344. 

The  proper  course  on  a  summons  to  appoint  commrs  for  a  partition  is,  Commission- 
where  the  parties  cannot  agree,  for  each  side  to  name  a  certain  number  era  how  ap- 
(generally  two)  and  for  a  portion  of  these  to  be  struolc  out,  and  if  necessary,  pointed, 
in  order  to  secure  an  uneven  number,  for  one  commr  to  be  appointed  by  the 
Court :  Howard  v.  Barnwell,  2  N.  R.  414. 

Having  made  their  allotment,  the  commrs  must  prepare  a  certificate  Procedure  of 
showing  what  has  been  done  under  the  commission.   The  commission  and  commie- 
certificate,  with  the  depositions  and  schedule  annexed  and  engrossed,  are  sioners. 
transmitted  to  the  Central  Office,  and  filed :  Jones  v.  Totty,  2  Sim.  &  St. 
219.     An  order  nisi  may  then  be  obtained  on  motion  of  course  to  confirm 
the  certificate :    A.  6.  v.  Hamilton,  1  Madd.  215 ;    Alleii  v.  A.,  Seton, 
5th  ed.,  Form  7,  p.  1564  ;  and  it  no  cause  is  shown  against  the  confirmation 
within  the  time  limited,  the  order  to  confirm  will,  upon  motion  of  course, 
be  made  absolute. 

If  there  is  any  ground  for  objecting  to  the  certificate,  a  motion  should 
be  made  on  notice,  supported  by  affidavits,  to  suppress  or  quash  the 
certificate :  Watson  v.  D.  Northumberland,  11  Ves.  155 :  Peers  v.  Needhaw, 
19  Beav.  316  ;  or  otherwise  that  the  certificate  may  be  reconsidered  and 
varied :   see  Ames  v.  Comyns,  16  W.  R.  74  ;   17  L.  T.  163. 

The  circumstances  of  the  parties  and  the  property  should  be  taken  into 
consideration  by  the  commrs.  It  is  not  necessary  that  every  part  of  the 
estate  should  be  divided  it  by  so  doing  the  value  would  be  lessened ;  it 
being  sufficient  if  each  party  has  his  share  in  vahio  of  the  whole :  E. 
Clarendon  v.  Hornby,  1  P.  Wms.  446. 

If  the  commrs  cannot  agree  they  should,  it  acorns,  make  separate  certifi- 
cates, or,  as  a  last  resource,  draw  lots :  Canning  v.  C,  2  Dr.  434  ;  Curzon 
V.  Lyster  (LordRedesdale's  opinion),  Seton,  1st  ed.  189, 191 ;  though  where 
two  commrs  make  a  return  one  way,  and  two  others  make  a  return  directly 
the  contrary  way,  there  is  no  vaHdity  in  either ;  and  a  new  commission 
(directed  to  an  uneven  number)  will,  it  seems,  be  awarded :  sec  Watson  v. 
13.  Northumberland,  11  Ves.  153  ;  Corbet  v.  Davenant,  2  Bro.  C.  C.  252  ; 
Canning  v.  C,  sup. 

The  return  of  the  commrs  being  looked  upon  as  in  the  nature  of  an  award  AYhen  award 
will  not  be  set  aside  on  slight  grounds,  or  for  mere  unequal  value,  if  honestly  set  aside, 
made :  Peers  v.  Needham,  19  Beav.  31 ;  Ames  v.  Comyns,  16  W.  R.  74  ; 
17  L  T.  163  ;  nor  except  on  proof  of  misconduct,  excess  of  authority,  gross 
error  of  judgment,  or  clear  mistake  :  Jones  v.  Totty,  1  Sim.  136  ;  Story  v. 
Johnson,  1  Y.  &  C.  Ex.  538  ;  Manners  v.  Charlesworth,  1  My.  &  K.  330. 

Unless  so  directed  by  the  judgment,  commrs  cannot  award  sums  for  "  Owelty  "  of 
"  owelty  "  (i.e.  equality)  of  partition :    Mole  v.  Mansfield,  15  Sim.  41  ;  partition. 
Peers  v.  Needham,  19  Beav.  316. 

But  where  they  certified  that  they  could  not  divide  the  estate  equally, 
and  so  allotted  money  in  equivalent,  an  inquiry  was  directed  whether  it  was 
fit  and  proper  and  for  the  benefit  of  the  parties  (one  being  an  infant)  that 
the  sums  awarded  should  be  accepted :  Mole  v.  Mansfield,  15  Sim.  41 ; 
Miles  V.  Davidson,  V.-C.  E.,  5  June,  1840,  A.  834. 

In  adjusting  the  amount  to  be  paid  for  owelty,  the  Court  allowed  sums 
expended  by  beneficiaries  in  possession  in  improvements  so  far  as  the  value 
of  the  property  had  been  increased  thereby  :  Watson  v.  Oass,  51  L.  J.  Ch. 
480 ;  45  L.  T.  582  ;  30  W.  R.  286  ;  and  v.  sup.  p.  1809. 

In  the  case  of  a  partition  or  exchange  of  lands  under  the  authority  of  the 
Inclosure  Act,  20  &  21  V.  c.  31,  by  ss.  6 — 11,  inequality  in  value  may  be 
compensated  by  a  rent-charge  where  the  deficiency  does  not  exceed  one- 
eighth  of  the  actual  value. 

In  partition  actions,  where  all  persons  interested  are  shown  to  be  before  Immediate 
the  Court,  and  the  rights  are  therefore  declared  by  the  judgment,  arjd  upon  order  for 

partition. 
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evidence  of  the  fairness  of  the  proposed  division,  partition  may  be  at  once 
directed,  although  some  of  the  persons  interested  are  infants,  without 
reserving  further  consideration :  see  Stanley  v.  Wrigley,  3  Sm.  &  G.  18  ; 
Oreenwood  v.  Percy,  26  Beav.  572,  sup.  p.  1818. 


tee. 


Where  co- 
tenant  an 
infant. 


CONVEYANCES — ^PAKTIES   TJNDER  DISABIUTY. 

By  partition  at  law  the  legal  estate  was  vested,  and  as  the  decree  in 

equity  vested  the  equitable  right  only  it  went  on  to  direct  the  execution  of 

Mutual  con-     mutual  conveyances  by  the  parties  to  effect  a  transfer  of  the  legal  estate : 

veyanoes.         see  Whaley  v.  Dawson,  2  Sc.  &  Lef .  372  ;  Miller  v.  Warmington,  1  Jao,  &  W. 

493. 

Such  conveyances  will  be  settled  by  the  Judge  in  Chambers  if  any  of  the 
parties  are  under  disability,  or  if  the  parties  differ. 

One  of  three  parties  interested  in  a  partition  cannot,  it  seems,  refuse  to 
execute  a  conveyance  to  another,  until  conveyances  have  been  executed  by 
both  the  other  parties :  see  Orger  v.  Sparke,  9  W.  B.  180. 
One  co-tenant  By  the  Trustee  Act,  1893  (56  &  57  V.  c.  53),  s.  31  {v.  swp.  p.  1233), 
declared  trus-  replacing  sect.  7  of  the  Partition  Act,  1868,  the  Court  may  declare  that  a 
party  is,  or  on  coming  into  existence  will  be,  a  trustee  within  the  Act  of  any 
legal  right,  whether  vested  or  contingent,  and  under  the  other  provisions  of 
the  Act  may  vest  or  convey  their  interests  or  discharge  their  contingent 
rights. 

The  usual  course  is  by  the  judgment  to  declare  that  upon  partition  the 
infant  will  be  a  trustee  within  the  Act  of  the  parts  allotted  in  severalty  to 
the  other  parties,  and  by  the  same,  or  a  subsequent,  order  to  appoint  a 
person  (generally  one  of  the  other  conveying  parties)  to  convey  on  behalf  of 
the  infant,  or  to  vest  in  such  person  the  share  of  the  infant  for  the  purpose  of 
carrying  the  judgment  into  effect :  see  Lees  v.  Coulton,  20  Eq.  20 ;  see  also 
sup.  p.  1230. 

In  Stanley  v.  Wrigley,  3  Sm.  &  G.  18,  an  immediate  decree  being  made  for 

partition  upon  the  affidavit  of  surveyors  with  evidence  showing  the  fairness 

of  the  proposed  division,  the  infant  was  declared  a  trustee  for  the  Pits 

within  the  Act,  and  one  of  the  Defts  was  appointed  to  convey  the  premises 

on  his  behalf.    And  see  Bowra  v.  Wright,  4  De  G.  &  S.  265 ;   Eaton  v. 

Hanwell,  V.-C.  S.,  13  March,  1855,  and  Chap.  XLL,  "  Trustees,"  sup. 

p.  1229. 

Where  shares      The  same  course  was  adopted,  to  save  expense,  where  the  shares  were 

complicated,    numerous  and  complicated,  of  declaring  by  one  and  the  same  order  each 

party  a  trustee  under  the  Act  for  the  others,  and  vesting  the  whole  estate 

in  a  new  trustee  to  convey  the  several  shares :   Shepherd  v.  Churchill,  25 

Beav.  21. 

Where  co-  If  any  of  the  parties  interested  is  a  lunatic  the  course  is  similar,  except 

tenant  a  that  the  order  to  vest  or  convey  must  have  been  obtained  upon  application 

lunatic.  to  the  L.  C.  or  other  persons  intrusted  with  the  care  of  lunatics'  estates : 

see  Re  Bloomar,  2  D.  &  J.  88  ;  6  W.  R.  178  ;  which  case  came  before  the 

L.  JJ.  upon  an  application  in  Lunacy,  and  under  the  Trustee  Act,  1850,  to 

carry  into  effect  an  order  of  the  V.-C.  S.,  made  in  the  partition  suit  of 

Singleton  v.  Hopkins,  4  W.  B.  107  ;  25  L.  J.  Oh.  150 ;  1  Jur.  N,  S.  1199  (in 

which  the  application  was  intituled),  declaring  the  lunatic  to  be  a  trustee, 

and  charging  the  costs  upon  the  respective  shares. 

In  lie  Mohmeux,  4  D.  P.  &  J.  365,  where  the  committee  declined  to  take 
any  steps  to  complete,  the  L.  JJ.  gave  effect  to  a  decree  for  the  partition  of 
an  estate  in  which  a  lunatic  was  interested,  and  had  been  declared  a  trustee 
within  the  Act,  by  making  a  vesting  order  under  sect.  30;  and  in  Be 
Sherard,  1  D.  J.  &  S.  421,  an  order  was  made  in  Lunacy  and  in  Chancery, 
directing  the  committee  of  a  lunatic  tenant  in  tail  to  take  all  necessary  steps 
and  execute  all  assurances,  &c.,  for  giving  effect  to  the  partition.  See  now 
Lunacy  Act,  1911  (1  &  2  Geo.  V.  c.  40),  as  to  transfer  of  powers  as  to 
vesting  orders  from  Judge  in  Lunacy  to  High  Court. 
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Where  a  person  of  unsound  mind  not  so  found  was  interested  in  the  Lunatic  not 
partitioned  property,  the  decree,  after  allotting  the  portions  in  severalty,  so  found, 
directed  mutual  conveyances  by  the  parties  sui  juris  to  each  other  and  to  the 
person  of  unsound  mind,  and  declared  him  a  trustee  within  the  Trustee  Act, 
1850,  s.  30,  for  the  parties  sui  juris.  On  application  to  the  L.  C.  in  Lunacy  a 
subsequent  order  was  made  appointing  the  guardian  ad  litem  to  convey  and 
execute  all  proper  deeds,  and  convey  the  parts  allotted  to  the  persons 
sui  juris  for  all  the  estate  and  interest  therein  of  the  non  compos  :  Moore- 
head  V.  M.,  I.  R.  2  Bq.  492. 

And  upon  the  question  whether  the  application  should  be  in  Chancery  or 
in  Lunacy,  or  concurrently  under  both  jurisdictions,  see  Chap.  XLT. 
"  Trustees,"  pp.  1218,  1219. 

TITLE   DEEDS. 

A  judgment  for  partition  generally  contains  a  direction  that  after  the 
partition  shall  have  been  made  such  of  the  title  deeds,  &c.  in  the  custody 
or  power  of  any  of  the  parties  as  relate  exclusively  to  any  part  of  the 
allotted  premises  shall  be  dehvered  to  and  retained  by  the  party  to  whom 
such  part  has  been  allotted. 

The  deeds  are  sometimes  ordered  to  be  deposited  in  the  Central  Office  for 
the  mutual  benefit  of  the  parties :  see  Trodd  v.  Downs,  2  Atk.  304,  8  May, 
1742  (1741),  B.  406,  cited  2  Ves.  jun.  568.  But  except  in  the  case  of  such 
of  the  deeds  as  relate  to  an  infant's  share  (see  Form  2,  sup.  p.  1812),  this 
does  not  appear  to  be  the  proper  form  of  order :  see  Jones  v.  Robinson,  3 
D.  M.  &  G.  910. 

If  the  parties  are  all  equally  interested,  the  Pit,  but  if  not,  then  the 
party  entitled  to  the  share  or  estate  of  greatest  value,  is  generally  entitled 
to  the  custody  of  the  deeds  on  entering  into  a  covenant  (or  acknowledgment 
of  liability,  v.  sup.  p.  1813)  to  produce  and  allow  copies  to  be  taken  when 
required ;  or  on  an  undertaking  to  abide  by  any  order  the  Court  may  make 
as  to  the  same,  with  liberty  to  either  party  to  apply  for  directions  concerning 
the  same  :  see  Elton  v.  E.,  27  Beav.  632  ;  Jones  v.  Robinson,  sup. ;  and 
it  seems  that  on  giving  that  undertaking  the  person  in  whose  custody  the 
deeds  are  will  be  allowed  to  retain  them  :  S.  C.  ;  Lord  Cardigan  v.  Montagu, 
L.  C,  6  June,  1755,  A.  406. 

Where  several  persons  were  interested  in  the  estate  the  partition  deed  was 
directed  to  be  enrolled  at  the  expense  of  all  parties,  with  liberty  for  any 
person  interested  to  have  a  duplicate  at  his  o^vn  expense  :  Elton  v.  E.,  sup. 

PARTITION   UKDBR   THE  IITCLOSURE   ACTS,   1845 — 1876. 

By  the  Inclosure  Act,  1848  (11  &  12  V.  c.  99),  ss.  13, 14,  the  provisions  of 
the  Inclosure  Acts,  1846,  1846,  and  1847  (8  &  9  V.  c.  118,  9  &  10  V.  c.  70, 
and  10  &  11  V.  c.  Ill),  are  extended  to  partitions  ;  and  on  the  appUcation 
of  the  parties  interested  the  Inclosure  Commrs  (now  Board  of  Agriculture) 
are  empowered  to  make  partition  of  land  held  in  undivided  shares,  though 
such  land  is  not  subject  to  be  inclosed  under  the  principal  Act  (8  &  9 
V.  c.  118). 

By  the  Inclosure  Act,  1857  (20  &  21  V.  c.  31),  ss.  6—11,  inequality  in 
value  may  be  compensated  by  a  rent-charge  in  the  case  of  an  exchange  or 
partition  under  the  authority  of  the  Acts,  where  the  deficiency  does  not 
exceed  one-eighth  of  the  actual  value. , 

By  the  Inclosure  Act,  1859  (22  &  23  V.  c.  43),  s.  10,  it  is  not  necessary  for 
lessees,  being  persons  jointly  interested  within  the  provisions  of  the  Acts  in 
land  or  other  subject-matter  of  partition,  to  join  in  the  application  to  the 
commrs  for  partition  ;  and  by  sect.  11,  the  statutory  provisions  as  to  notice 
of  dissent  shall  not  apply  where  persons  interested  to  the  extent  of  two- 
tliirds  in  value  shall  have  made  the  apphcation. 

By  the  Commons  Act,  1876  (39  &  40  V.  c.  56),  s.  33,  the  provisions  of  the 
Inclosure  Act,  1845,  s.  105,  relating  to  the  validity  after  confirmation  of  an 
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award  of  inclosure  of  the  exchanges  and  partitions  set  forth  in  such  award 
shall  apply  to  orders  of  exchange,  partition  and  division  of  intermixed 
lands,  carried  into  effect  in  pursuance  of  the  Inclosure  Acts,  1845 — 1868 
(mentioned  in  the  schedule),  by  separate  orders,  and  not  included  in  an 
award  of  inclosure. 

For  a  statement  and  summary  of  the  several  Inclosure  Acts,  1845 — 1868, 
see  Elton,  Copyholds,  105. 

Commrs  having  by  law  or  by  the  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence,  may  administer  oatlis  :  Evidence  Act,  1851 
(14  &  15  V.  c.  99),  s.  16 ;  Taylor  on  Evid.,  992. 

PARTITION   UNDEB  SETTLED  LAUD  ACTS. 

The  principal  provisions  of  these  Acts  in  reference  to  partition  are  as  to 
the  powers  of  the  tenant  for  life  generally,  S.  L.  A.  1882,  s.  3,  sub-s.  iii,,  and 
s.  4,  sub-s.  2  (sup.  p.  1753) ;  as  to  contracts  by  the  tenant  for  life,  sect.  31(1) 
(v.  sup.  p.  1769) ;  as  to  shifting  of  incumbrances,  s.  5  (sup.  p.  1755) ;  as  to 
raising  money  for  equality  of  partition,  s.  18  (sup.  p.  1753) ;  as  to  notices  to 
be  given  to  trustees,  sect.  45  (sup.  p.  1755),  and  as  to  creation  of  easements, 
S.  L.  A.  1890,  B.  5  (stip.  p.  1753). 


Section  III. — Ascertaining  Boundaries. 

Ascertaining  Boundaries  oj  Land  at  Suit  of  Grantee  of 
Rent-Charge  thereon. 

Order  that  in  the  event  of  the  parties  not  being  able  to  agree,  the 
following  inquiries  be  made,  that  is  to  say  : — 1.  An  inquiry  what  are 
the  lands  charged  with  the  rent-charges  of  £ —  and  £ — ,  and  if  they 
cannot  be  ascertained,  2.  An  inquiry  what  other  land.s  of  the  Deft 
A.  B.  are  of  the  same  extent  in  each  case  as  the  land  so  charged  ;  And 
it  is  ordered  that  lands  of  the  Deft  A.  B.  of  the  same  extent  in  each 
case  to  answer  the  said  rent-charges  respectively  be  set  out  under  the 
direction  of  the  Judge  in  Chambers  ;  And  Declare  that  the  land  sub- 
ject to  the  rent-charge  of  £ —  consists  of  &c.  [farliculars'l. — Searle  v. 
Cooke,  Kay,  J.,  10  July,  1889,  B.  1002  ;  S.  0.,  43  Ch.  D.  519,  C.  A. 

Eor  form  of  order  for  commission  to  ascertain  boundaries,  and  for  com- 
pensation, apportionment  and  account  of  rents,  and  of  timber  cut,  see 
Winbm  v.  Newland,  M.  R.,  6  Aug.  1813,  B.  1510  ;  Abergavenny  v.  Thomas, 
L.  C,  21  May,  1739,  B.  294 ;  West,  649  ;  Bariier  v.  B.,  L.  C,  1  July,  1795, 
A.  467  ;  and  A.  G.  v.  PenruMocke,  M.  R.,  28  April,  1856,  A.  1302.  And  for 
form  of  order  for  commission  to  issue  to  distinguish  freehold  and  copyhold 
lands,  compensation,  deeds,  account  of  rents,  costs,  see  Hdbergham  v. 
Stansfeld,  L.  C.  and  two  Judges,  25  July,  1793,  A.  548  ;  10  Ves.  278. 

Eor  decree  for  commission  to  set  out  the  boundaries  and  limits  of  two 
collieries,  and  the  several  closes  and  parcels  of  ground  thereto  respectively 
belonging,  and  the  commrs  to  look  into  both  the  collieries,  and  see  how  the 
one  intermixed  with  and  ran  into  the  other,  and  to  set  down  temporary 
marks  and  boundaries  to  distinguish  the  one  from  the  other,  see  ColUngwood 
V  Jenison,  L.  C,  5  May,  1708,  A.  366  ;  and  for  the  further  order,  reciting 
that  the  commrs  made  a  certificate,  which,  on  the  12th  Eeb.  1709,  on  a 
motion  to  discharge  the  same,  they  were  ordered  to  review,  and  that  they 
thereupon  made  a  second  certificate,  certifying  that  they  had  divided  the 
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collieries,  and  set  up  posts  as  temporary  marks,  and  to  which  they  annexed 
a  map,  survey,  or  draught  thereof ;  directing  the  first  certificate  to  be  set 
aside,  and  the  second  certificate  and  the  divisions  and  allotments  therein 
contained  to  be  confirmed,  and  the  several  collieries  of  S.  and  B.  to  be  held 
and  enjoyed  accordingly ;  and  granting  perpetual  injunction  against 
altering  the  bounds,  8.  G.,  20  May,  1710,  A.  347. 

For  decree  for  commission  to  ascertain  charity  lands,  and  set  out  freehold 
from  copyhold,  see  A.  0.  Y.Peach,  L.  C,  25  July,  1754,  A.  541  ;  freehold  and 
leasehold  :  Pearshall  v.  Wallar,  L.  C,  4  June,  1722,  B.  623  ;  Norris  v.  Le 
Neve,  L.  C,  17  July,  1742,  B.  473  ;  3  Atk.  32,  33. 

For  reference  to  Chambers,  by  consent,  to  ascertain  boundaries,  see 
Spike  V.  Harding,  Fry,  J.,  26  Feb.  1878  ;  7  Ch.  D.  871 ;  26  W.  R.  420. 

For  declaration  of  Pit's  right  to  proportionate  part  of  rents,  and  inquiry 
as  to  boundaries,  though  confused  by  fault  of  the  party  through  whom  he 
claimed,  see  Hicks  v.  Hastings,  3  K.  &  J.  701,  706. 

For  order  of  reference  to  an  engineer,  to  make  a  plan  of  the  medium  line 
of  high  water  of  the  sea-shore  in  question,  such  plan  to  be  deposited  with 
the  clerk  of  records,  &o.,  to  be  inspected  by  the  parties,  see  A.  0.  v. 
Chambers,  4  D.  &  J.  58. 


NOTES. 

Courts  of  Equity  will  grant  commissions,  but  it  is  more  usual,  as  in  the  Commission 
case  of  partition,  to  direct  an  inquiry  at  Chambers  to  ascertain  boundaries  :  or  inquiry  at 
see  Spike  v.  Harding,  7  Ch.  D.  871 ;  D.  C.  F.  765.  Chambers. 

To  obtain  this  relief  it  must  be  shown  that  the  Pit  has  clear  legal  title  When  relief 
to  land  of  which  the  Deft,  against  whom  such  relief  is  sought,  is  in  posses-  granted, 
sion :  A.  0.  v.  Stephens,  6  D.  M.  &  G.  121  (reversing  1  K.  &  J.  724,  and 
dismissing  the  information  on  failure  of  such  proof) ;    Godfrey  v.  Little, 
1  Buss.  &  M.  69  ;  2  lb.  630  ;  and  that  without  the  assistance  of  the  Court 
the  boundaries  cannot  be  found :   Miller  v.  Warmington,  1  J.  &  W.  491. 

The  grounds  on  which  this  relief  was  granted  in  equity  are  stated  to 
have  been  where  the  soil  itself  was  in  question,  or  in  order  to  avoid  multi- 
plicity of  suits,  or  where  some  equity  arose  by  the  misconduct  or,  acts  of 
the  Defts,  as  fraud,  or  confusion,  or  the  like  :  see  Wake  v.  Gonyers,  1  L.  C. 
Eq.  181 ;  Speer  v.  Grawter,  2  Mer.  418. 

A  tenant  is  bound  to  preserve  the  boundaries  between  his  landlord's  and  Landlord  and 
his  own  property,  and  if  he  permits  them  to  be  destroyed  so  that  the  land-  tenant, 
lord's  land  cannot  be  ascertained,  he  is  bound  at  the  end  of  the  term  to 
restore  it  specifically,  or  to  substitute  land  of  equal  value,  to  be  ascertained 
by  commission  :  A.  0.  v.  Fullerton,  2  V.  &  B.  264 ;  and  this  relief  is  given 
not  only  against  the  party  guilty  of  the  neglect,  but  also  against  all  who 
claim  under  him  :  see  A.  0.  v.  Stephens,  6  D.  M.  &  G.  Ill,  133  ;  Hicks  v. 
Hastings,  3  K.  &  J.  701 ;  and  see  Brown  v.  Wales,  16  Eq.  142. 

Similarly,  a  copyhold  tenant  is  bound  to  keep  the  boundaries  of  his  Copyholder, 
tenements  distinct ;  and  if  he  neglects  to  do  so,  the  Court  will  direct  an 
inquiry  for  ascertaining  the  boundaries,  and  if  that  should  be  impossible, 
will  order  land  of  equal  value  to  be  set  out  in  substitution.  If  the  tenement 
is  enfranchised,  the  obligation  to  preserve  the  boundaries  ceases,  but  the 
tenant  is  still  liable  for  default  which  had  happened  before  the  enfran- 
chisement :  Searle  v.  Cook,  43  Ch.  D.  619,  C.  A. ;  and  see  form  of  order, 
sup.  p.  1822,  and  the  lord,  having  a  rent-charge,  and  the  grantees  of  the 
rent-charge  claiming  under  him,  do  not  lose  their  rights  by  reason  of  his 
omission  to  have  the  boundaries  ascertained  on  enfranchisement  under  15 
&  16  V.  c.  51  (see  now  the  Copyhold  Act,  1894,  57  &  58  V.  c.  46,  s.  52) : 

S  C. 

The  Court  has  entertained  suits  to  settle  boundaries  of  real  estate  in  the  Colonial  land, 
colonies:   TvMoch  v.  Hartley,  t  Y.  &  C.  C.  114;  but  the  jurisdiction  has 
been  based  upon  contract  made  in  this  country,  enabling  the  Court  to  act 
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in  personam :  Penn  v.  L.  Baltimore,  1  L.  C.  Eq.  800 ;  and  see  Paget  v.  Ede, 
18  Eq.  118  ;  Pihe  v.  Hoare,  2  Eden,  182. 

AH  persons  having  interests  were  necessary  parties  to  the  suit :  Eayley 
V.  Best,  1  Russ.  &  M.  669. 

It  has  been  held  that  hearsay  evidence  is  admissible  on  a  question  of 
parochial  or  manorial  boundaries,  but  not  as  to  boundary  between  two 
private  proprietors  :  Nicholls  v.  Parker,  14  East,  331 ;  Clothier  v.  Chapman, 
lb.  ;  Taylor  on  Evidence,  434,  435. 

A  tithe  commutation  map  is  not  admissible  in  evidence  as  showing 
boundaries  in  a  case  of  disputed  title :  Wilberfarce  v.  Hearfield,  5  Ch.  D. 
709  ;  and  as  to  the  evidence  afforded  by  entries  in  parish  books  and  receipts 
for  rent,  see  A.  G.  v.  Stephens,  1  K.  &  J.  724 ;  6  D.  M.  &  G.  111. 

The  division  vrill  be  by  metes  and  bounds :  Winton  v.  Newland,  svp. 
p.  1822  ;  Norris  v.  Le  Neve,  3  Atk.  32  ;  and  the  commission,  which  is  nearly 
in  the  same  form  and  of  the  same  nature  as  a  commission  of  partition,  is 
sued  out,  executed,  and  returned,  and  the  certificate  of  the  commrs  is 
objected  to,  confirmed,  or  quashed  in  the  same  manner :  see  Dan.  1121. 

The  costs  of  a  commission  for  settling  boundaries  and  separating  free- 
holds and  copyholds  were  ordered  to  be  borne  by  the  parties  equally,  though 
the  interests  were  not  equal :  Norris  v.  Le  Neve,  3  Atk.  81 ;  but  in  Eaherg- 
ham  V.  Stansfeld,  10  Ves.  278,  sup.  p.  1822,  the  costs  of  all  parties  were 
directed  to  be  paid  out  of  the  testator's  estate  rateably  in  proportion  to 
the  value  of  the  freeholds  and  copyholds. 

Under  the  Inclosure  Acts,  1846—1876,  the  Inclosure  Commrs  have  power, 
when  lands  are  inconveniently  mixed,  to  confirm  an  agreement  for  division 
made  by  the  parties  interested,  and  to  counterchange  the  titles  of  parcels 
allotted  oh  the  division,  and,  with  the  consent  of  the  lord  in  the  case  of 
copyhold  lands,  to  appoint  an  assistant  commr  to  make  a  redivision  of 
intermixed  lands  :  see  9  &  10  V.  c.  70 ;  Elton  on  Copyholds,  108 ;  Scriven 
on  Copyholds,  326  et  seq. 
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